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RULE 35(B) STATEMENT

The Court should grant en banc review to ensure uniformity in this Court’s
habeas decisions, to prevent conflicts with decisions from the Supreme Court and
other circuits, and to ensure the faithful application of the Antiterrorism and Effec-
tive Death Penalty Act of 1996 (“ AEDPA”).

INTRODUCTION

The panel majority egregiously misapplied AEDPA and, as a result, mistak-
enly awarded habeas relief to a repeat murderer. The Warden seeks en banc review.
He acknowledges that “[n]ot every error ... is worth correcting through the en banc
process.” Issa v. Bradshaw, 910 F.3d 872, 877 (6th Cir. 2018) (Sutton, J., concurring
in the denial of rehearing en banc). But not every error is worth correcting through
the certiorari process, either. See City & Cnty. of S.F. v. Sheehan, 135 S. Ct. 1765,
1779 (2015) (Scalia, J., concurring in part and dissenting in part). So when the Su-
preme Court repeatedly grants certiorari to correct one type of error, that is a good
sign that such errors are worthy of special attention in the lower courts, too.

That insight proves dispositive here. The Supreme Court repeatedly grants
certiorars and summarily reverses factbound misapplications of AEDPA. See, e.g.,
Alaska v. Wright, 141 S. Ct. 1467 (2021) (per curiam); Mays v. Hines, 141 S. Ct. 1145
(2021) (per curiam); Shinn v. Kayer, 141 S. Ct. 517 (2020) (per curiam); Shoop v. Hill,

139 S. Ct. 504 (2019) (per curiam). Understandably so. “Federal habeas review of

1
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state convictions ... intrudes on state sovereignty to a degree matched by few exer-
cises of federal judicial authority.” Harrington v. Richter, 562 U.S. 86, 103 (2011)
(quotation omitted). When courts wrongly interfere with the sovereign authority of
the States that form this Union, their errors are per se important and worthy of be-
ing corrected. Thus, the panel’s misapplication of AEDPA deserves this Court’s
attention. And the need for review is amplified by the fact that the panel’s mistakes

cause or contribute to circuit splits and intracircuit confusion.

STATEMENT

1. “[Murder] was his habit.” United States v. Alvarez, 567 U.S. 709, 713
(2012) (op. of Kennedy, J.). August Cassano was already serving a life sentence for
one murder when he committed another by stabbing his cellmate about seventy-five
times. State v. Cassano, 96 Ohio St. 3d 94, 94 (Ohio 2002). After a grand jury in-
dicted Cassano, the trial court appointed defense counsel, and the case moved to-
ward trial. This case is about what happened on the way.

May 1998. One key development occurred on a single day in May 1998.
Cassano made conflicting requests in two pro se filings. In one filing—labeled
“waiver of counsel” —Cassano said that he wanted to control the “content of his
defense.” Waiver, R.134-1, PageID#863. But, in another, more-detailed filing, Cas-

sano asked for “appointment of substitute counsel.” Motion, R.134-1, Page-
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Id#864-69. In that filing, Cassano asked the court to appoint Kort Gatterdam of
the Ohio Public Defender’s Office. Id., PageID#868. Neither of these filings ad-
dressed the other; both were mailed on the same day, R.134-1, PageID#863 & 869;
and both were received on the same day, Panel Op.13. The trial court responded by
appointing three new defense attorneys, including Gatterdam. Panel Op.4. Cas-
sano did not object, so the trial court made no explicit ruling on the “waiver of
counsel” filing.

September 1998. In late September 1998, Cassano moved “for appointment
of co-counsel.” Motion, R.134-3, Pageld#1300-05. More precisely, he requested
“hybrid representation,” under which he would act as co-counsel alongside Gat-
terdam. /4., PageID#1300-01. The trial court denied the motion. Tr., R.135-1,
PagelD#4242-44.

April 1999. Cassano’s representation came up a final time in April 1999,
three days before trial. During a hearing, Cassano expressed concern about wheth-
er his lead counsel would be prepared for trial. Tr., R.135-4, PageID#4562-63. A
discussion ensued and Cassano asked: “Is there any possibility I could represent
myself?” Id., PagelD#4564. The trial court replied that self-representation would
not be in Cassano’s best interests. /d., PageID#5464-65. After that brief exchange,

the discussion shifted to whether the court should delay trial to allow defense coun-
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sel more time to prepare. /d., PageID#4565-71. Cassano never returned to the top-
ic of self-representation.

2. A jury convicted Cassano of aggravated murder and recommended a
death sentence. After the trial court accepted that recommendation, Cassano, 96
Ohio St. 3d at 98, Cassano appealed to the Ohio Supreme Court. Cassano argued
that the trial court erred by refusing his request to represent himself. /4. at 98-99.
Criminal defendants do indeed have the right to represent themselves. Faretta v.
California, 422 U.S. 806, 807 (1975). But to invoke it, a defendant must “clearly
and unequivocally” demand self-representation. /4. at 835. And he mustdosoina
timely fashion. See Martinez v. Ct. of Appeal, 528 U.S. 152,162 (2000).

The court rejected Cassano’s self-representation claim in a section of its
opinion entitled “Preliminary Issues: Self-representation.” Cassano, 96 Ohio St.
3d at 98-100. The court first reviewed Cassano’s pro se filings. It noted the “waiv-
er of counsel” Cassano filed in May 1998. But it quickly moved past that filing be-
cause, on the “same day” that Cassano filed the waiver, he also “asked that ... Kort
Gatterdam ... be appointed as counsel.” 4. at 99. Thus, without saying so express-
ly, the court implicitly decided that Cassano’s waiver, accompanied as it was by a
request for a new lawyer, did not constitute a “clear[] and unequivocal[]” invoca-

tion of the right. Faretta, 422 U.S. at 835.
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The court next addressed Cassano’s September 1998 motion. Given Cas-
sano’s contradictory filings in May, the court viewed the September motion as
“Cassano’s initial demand to represent himself.” Cassano, 96 Ohio St. 3d at 100.
That motion asked for hybrid representation, in which Cassano would retain an at-
torney but serve as co-counsel. /4. But Cassano’s “only written motion on that
point” — “that point” being the issue of hybrid representation—did not go so far as
to request self-representation without an attorney. /d. And because “[a] defendant
has no right to a ‘hybrid’ form of representation,” the trial court committed no
constitutional violation by denying that motion. /4.

That left only the April 1999 request. The Ohio Supreme Court concluded
that, for several reasons, Cassano had not proven a violation of his right to self-
representation. Id. First, Cassano made no “explicit and unequivocal demand for
self-representation” —he instead asked about the possibility of representing himself.
Id. Second, even if Cassano’s question had been a clear and explicit demand, it was
“untimely because it was made only three days before the trial was to start.” Id.
The court further concluded that Cassano’s “remark about representing himself
[was] an attempt to delay the trial.” Id. Finally, the court held that Cassano “aban-
doned” self-representation “when he did not pursue the issue ... after the court

told him it would not be a good idea.” Id.
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3. Cassano sought federal habeas relief in the Northern District of Ohio. He
claimed, among other things, that he was denied his constitutional right to self-
representation. Op., R.146, PageID#7961-62. The District Court recognized that
AEDPA’s hard-to-satisfy standards apply when a habeas petitioner, like Cassano,
seeks relief based on a claim that the state courts already adjudicated on the merits.
1d., PageID#7952-53, 7962. Those standards permit relief in only two narrow cir-
cumstances. The first occurs when the state court, in adjudicating the petitioner’s
claim, misapplies a Supreme Court holding so egregiously that the state court’s er-
ror is beyond “fairminded disagreement.” Harrington, 562 U.S. at 103; see 28
U.S.C. §2254(d)(1). The second occurs when the state court’s ruling rests upon a
factual determination that the record unambiguously refutes. §2254(d)(2). The
District Court determined that Cassano had not proved his right to relief under
these standards. 7d., PageID#7966-78.

Cassano appealed and this Court reversed. The panel majority held that
Cassano had properly invoked his right to self-representation twice—in May 1998
and April 1999.

First, the panel determined that the Ohio Supreme Court overlooked, and so
failed to “adjudicate on the merits,” Cassano’s claim relating to the May 1998

“waiver of counsel.” Thus, it concluded that AEDPA did not govern that claim at
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all. Panel Op.10-14. And assessing the merits de novo, the Court found that the
state courts violated Cassano’s rights by failing to treat the “waiver of counsel” fil-
ing—the one Cassano made on the same day that he requested new counsel—as a
demand for self-representation. The majority added, in a footnote, that Cassano
would also be entitled to relief even under AEDPA’s demanding standards. /4. at
15n.2.

Second, the panel held that the Ohio Supreme Court unreasonably rejected
the claim predicated on Cassano’s April 1999 question about self-representation.
The panel acknowledged that AEDPA’s standards governed this claim. But it con-
cluded that the Ohio Supreme Court’s rejection of the claim contained errors egre-
gious enough to justify relief. /4. at 16-26.

Judge Siler dissented. He argued that AEDPA governed all aspects of Cas-
sano’s claims, and that a fair application of AEDPA foreclosed his request for relief.
Id. at 27-29.

ARGUMENT

This case presents the question whether the Supreme Court of Ohio, in con-
cluding that Cassano was not denied his right to self-representation, committed an
error bad enough to justify habeas relief. The answer is “no,” and the panel egre-

giously erred in holding otherwise.
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1. “AEDPA circumscribes a federal habeas court’s review of a state-court
decision.” Lockyer v. Andrade, 538 U.S. 63, 70 (2003). It permits the award of ha-
beas relief to a state petitioner in just two circumstances. First, courts can award
relief to a state petitioner in custody pursuant to a decision “that was contrary to,
or involved an unreasonable application of, clearly established Federal law, as de-
termined by the Supreme Court of the United States.” 28 U.S.C. §2254(d)(1). A
state-court decision meets this standard “only if it is so erroneous that there is no
possibility fairminded jurists could disagree that [it] conflicts” with a Supreme
Court holding (as opposed to dicta). Nevada v. Jackson, 569 U.S. 505, 508-09
(2013) (per curiam) (quotation omitted). Second, federal courts may award habeas
relief to a petitioner who is in custody pursuant to a state-court decision that “was
based on an unreasonable determination of the facts in light of the evidence pre-
sented in the State court proceeding.” §2254(d)(2). A petitioner meets this de-
manding standard only if the record “compel[s] the conclusion that the [state]
court had no permissible alternative” but to arrive at a conclusion other than the
one it reached. Rice v. Collins, 546 U.S. 333, 341 (2006).

In assessing whether a petitioner is entitled to relief under these standards,
federal courts look to the last reasoned state-court decision addressing the claim at

issue. Wilson v. Sellers, 138 S. Ct. 1188, 1192 (2018). If the “last state court to de-
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cide” the case left its decision unexplained, then a federal court should ordinarily
“‘look through’ ... to the last related state-court decision that does provide a rele-
vant rationale.” 4. If no state court explained the decision, then the federal court
must hypothesize “what arguments or theories supported,” or “could have sup-
ported, the state court’s decision.” Harrington, 562 U.S. at 102.

Critically, AEDPA’s deferential standards apply only with respect to claims
that the state courts “adjudicated on the merits,” §2254(d); claims not adjudicated
on the merits are reviewed de novo. But federal courts must indulge a “strong” pre-
sumption that a claim was adjudicated on the merits, even when a state court re-
jects a claim “without expressly addressing” it. Johnson v. Williams, 568 U.S. 289,
301 (2013). The presumption is overcome only if it is “very clear[]” that a “claim
was inadvertently overlooked in state court.” Id. at 303. A claim is not “over-
looked” simply because it is “imperfectly discusse[d]” or arguably “misunder-
stood.” Smith v. Cook, 956 F.3d 377, 386-87 (6th Cir. 2020); accord Wofford ».
Waods, 969 F.3d 685, 717 (6th Cir. 2020).

2. Cassano seeks relief based on a supposed denial of his right to self-
representation. The Supreme Court has held that, in addition to having a right to
counsel, a criminal defendant has a right to self-representation. Faretta, 422 U.S. at

807. But courts apply a “strong presumption against” finding that a defendant has
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invoked that right. Martinez, 528 U.S. at 161 (quotation omitted). Thus, a defend-
ant wishing to exercise the right must “clearly and unequivocally declare[] to the
trial judge that he want[s] to represent himself.” Faretta, 422 U.S. at 835. And he
must make that declaration “in a timely manner.” See Martinez, 528 U.S. at 162.
Even if a defendant invokes the right, he may forfeit the right by voluntarily accept-
ing the assistance of counsel. McKaskle v. Wiggins, 465 U.S. 168, 182 (1984).

Combining these principles and AEDPA’s standards, Cassano is not entitled
to relief.

May 1998. Consider first Cassano’s argument that he invoked his right to
self-representation when he filed a “waiver of counsel,” together with a request for
new counsel, in May 1998.

As an initial matter, Cassano’s claim based on the “waiver of counsel” is
subject to AEDPA because the Ohio Supreme Court adjudicated the claim on the
merits. That court dedicated an entire section of its opinion to deciding whether
the trial court violated Cassano’s right to self-representation. Cassano, 96 Ohio St.
3d at 98-100. It noted all of the potentially relevant proceedings and filings, includ-
ing the May 1998 “waiver of counsel.” Id. at 99. The court went on to hold that
Cassano never made an unequivocal demand for self-representation. /4. One can

thus infer that the court did not deem the waiver —which it expressly noted was

10
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filed the “same day” as a conflicting request for counsel, 74.—to be a clear demand
for self-representation. See Panel Op.27-28 (Siler, J., dissenting). Because the in-
ference is at least permissible, it is not “very clear[]” that the Ohio Supreme Court
overlooked Cassano’s claim. Johnson, 568 U.S. at 303. Therefore, the claim was
adjudicated on the merits and AEDPA’s deferential standards apply.

Those standards defeat Cassano’s claim. Defendants, if they want to repre-
sent themselves, must “clearly and unequivocally” invoke that right. Faretta, 422
U.S. at 835. Cassano’s “waiver of counsel,” which he filed simultaneously with a
request for new counsel, does not fit the bill. Indeed, Cassano should lose even un-
der de novo review. But he certainly loses under AEDPA, because the Ohio Su-
preme Court’s decision was not “so erroneous that” every “fairminded jurist[]”
would agree it “conflicts with” Supreme Court precedent. Nevada, 569 U.S. at
508-09 (quotation omitted). The Ohio Supreme Court did not apply “a rule that
contradicts the governing law set forth in” Faretta or any other U.S. Supreme Court
case. Shaneberger v. Jones, 615 F.3d 448, 452 (6th Cir. 2010) (quotation omitted).
Nor did it “confront[] a set of facts that are materially indistinguishable from” a
U.S. Supreme Court decision “and nevertheless arrive[] at a result different from
that precedent.” Id. (alteration adopted; quotation omitted). There is, in short, no

plausible basis for concluding that the Ohio Supreme Court misapplied U.S. Su-

11
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preme Court precedent egregiously enough to justify relief under §2254(d)(1). And
because the Ohio Supreme Court’s resolution of this claim does not turn on dis-
puted facts, §2254(d)(2) is inapplicable.

The panel majority wrongly claimed in a footnote that Cassano was entitled
to relief even under §2254(d)(1). Panel Op.15 n2. It concluded that, “because the
[Ohio Supreme Court] did not provide its reason for denying the claim, this Court
would ‘look through’ the unexplained decision to the last related state-court deci-
sion that does provide a relevant rationale and would then presume that the unex-
plained decision adopted the same reasoning.” Id. (quotation omitted). It then
“looked through” to comments the trial court made about Cassano’s request for
hybrid representation in September 1998. Id. 'This is doubly wrong. First, there is
no need to look through the Ohio Supreme Court’s decision; again, the court’s
opinion is best read as rejecting any argument that the May 1998 “waiver of coun-
sel” was a clear and unequivocal invocation of the right to self-representation. /4.
at 27-28 (Siler, J., dissenting). Second, the look-through doctrine permits courts to
look only at “the last related state-court decision” that provides “a relevant ra-
tionale.” Wilson, 138 S. Ct. at 1192 (emphasis added). The trial court’s rationale

for denying Cassano khybrid-representation motion in September 1998 does not quali-

fy.

12
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Perhaps because Cassano obviously loses under §2254(d)(1), the majority re-
lied primarily on its conclusion that the Ohio Supreme Court did not adjudicate the
May 1998 claim on the merits, making AEDPA inapplicable. This argument, too, is
doubly wrong. First, Cassano’s claim would fail even under de novo review. Sec-
ond, this conclusion rests on a misreading of the state-court opinion. The panel
stressed that the Ohio Supreme Court must have overlooked the claim predicated
on the May 1998 “waiver of counsel,” because it described Cassano’s September
1998 motion as the “only written motion” on self-representation. Panel Op.11. But
that quote ignores the fact that the Ohio Supreme Court already deemed the
“waiver of counsel” not to qualify as a motion for self-representation. The quote
also omits two key words: the Ohio Supreme Court referred to the September mo-
tion as the “only written motion on that point.” Cassano, 96 Ohio St. 3d at 100
(emphasis added). The “point” to which the Supreme Court was referring was
“hybrid representation” —the topic of the September 1998 motion. /4. And the
September 1998 motion was the only motion on “that point.”

The panel also made much of the Ohio Supreme Court’s statement that
“Cassano did not mention that he wanted to represent himself alone until April 23,
1999.” Id.; see Panel Op.11. But that does not show the Ohio Supreme Court over-

looked the claim predicated on the May 1998 “waiver of counsel”; it shows only

13
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that the Ohio Supreme Court believed that neither the May 1998 “waiver of coun-
sel” nor the September 1998 request for /ybrid counsel constituted a valid request
for self-representation.

April 1999. That leaves only the question whether Cassano is entitled to ha-
beas relief based on his claim that he was improperly denied the right to counsel in
April 1999. (Even the panel agreed he was not entitled to relief based on the Sep-
tember 1998 filing. Panel Op.16.) AEDPA unambiguously applies to this claim.
Panel Op.17. And AEDPA unambiguously forecloses Cassano’s arguments.

In April 1999, three days before trial, Cassano asked the trial court: “Is there
any possibility I could represent myself”? Cassano, 96 Ohio St. 3d at 99. Cassano
argues this constitutes a valid demand for self-representation. The Ohio Supreme
Court disagreed, for three reasons. Id. at 100. First, a question about self-
representation is not the sort of clear and unequivocal demand for self-
representation that Faretta requires. Id. Second, the request was “untimely be-
cause it was made only three days before the trial was to start.” /4. Finally, even if
Cassano had properly invoked the right to self-representation, he “abandoned” any
request “when he did not pursue the issue of self-representation after the court told

him it would not be a good idea.” 4.
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None of these conclusions is foreclosed by any Supreme Court holding.
Faretta requires clear and unequivocal demands. 422 U.S. at 835. Martinez recog-
nizes that courts may deny untimely requests. 528 U.S. at 162. And McKaskle es-
tablishes that defendants waive the right to self-representation by voluntarily ac-
cepting representation of counsel. 465 U.S. at 182. So the Ohio Supreme Court’s
decision was neither contrary to, nor an unreasonable application of, U.S. Supreme
Court precedent. That defeats Cassano’s §2254(d)(1) claim. And Cassano fares
no better under §2254(d)(2): the record did not compel the Court to conclude that
the waiver was clear and unequivocal, that it was timely, or that Cassano unwillingly
accepted counsel’s assistance. (And it is unclear whether these conclusions would
be factual determinations anyway.)

In concluding otherwise, the panel majority made more errors than the War-
den can catalogue in an en banc petition. 'Two, however, highlight the problems.

First, the majority defined “clearly established Federal law” using circuit
precedent. See, e.g., Panel Op.22 & 24 (quoting Robards v. Rees, 789 F.2d 379 (6th
Cir. 1986); United States v. Farias, 618 F.3d 1049 (9th Cir. 2010)). The Supreme
Court has repeatedly told this and other circuits not to do that. See, e.g., Marshall v.

Rodgers, 569 U.S. 58, 64 (2013) (per curiam).
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Second, although the panel majority used language from AEDPA its analysis
of Cassano’s right to relief is indistinguishable from de novo review. See Panel
Op.17-26. Consider, for example, the majority’s conclusion that the Ohio Supreme
Court unreasonably determined Cassano acted for the purpose of delay when he
asked about self-representation three days before trial. See Panel Op.20-25. The
majority reached this conclusion based on its own assessment of contextual clues.
Those clues, it thought, suggested Cassano made the late request not to delay trial,
but rather because his concerns arose just before trial and because the trial court’s
previous statements had intimidated Cassano from speaking up. I4. This specula-
tion shows, at most, that the record might have supported an opposite conclusion —
it does not establish that the record compelled the Ohio Supreme Court to come out
the other way, as §2254(d)(2) requires. Rice, 546 U.S. at 341. The majority’s con-
trary decision is de novo review in disguise.

3. That the panel erroneously granted habeas relief to a repeat murderer is
reason enough to grant review. See above 1-2. But other reasons further justify re-
view. The panel decision increases discord among the circuits. Its ruling contra-
dicts, for example, decisions holding that questions about self-representation are
not the same as unequivocal demands. See, e.g., United States v. Light, 406 F.3d

995, 999 (8th Cir. 2005); Burton v. Collins, 937 F.2d 131, 133-34 (5th Cir. 1991);
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United States v. Pena, 279 F. App’x 702, 707 (10th Cir. 2008); cf- also Jackson . Ylst,
921 F.2d 882, 889 (9th Cir. 1990). And it contradicts decisions holding that similar-
ly late-in-the-date requests for self-representation are untimely. Unisted States ».
Edelmann, 458 F.3d 791, 809 (8th Cir. 2006); Unisted States v. Mackovich, 209 F.3d
1227, 1237 (10th Cir. 2000); United States v. George, 56 F.3d 1078, 1084 (9th Cir.
1995). The panel’s decision will confuse this Circuit’s caselaw, too. For instance,
the panel’s hypercritical approach to AEDPA’s adjudication-on-the-merits inquiry,
see Panel Op.11, looks nothing like the approach this Court usually takes, see, e.g.,
Cook, 956 F.3d at 386-87; Wofford, 969 F.3d at 717.

CONCLUSION

In recent years, the Supreme Court has often needed to summarily reverse
this Court’s improper grants of habeas relief. See, e.g., Mays, 141 S. Ct. 1145; Shoop,
139 S. Ct. 504; Jenkins, 137 S. Ct. 1769; Woods, 136 S. Ct. 1149; White, 136 S. Ct.
456. The en banc Court should follow the Supreme Court’s lead. It need not even
hear oral argument to do so: in straightforward cases like this one, the full court can
issue a decision without argument, effectively summarily reversing the panel before
the Supreme Court has to get involved. See, e.g., Van Hook v. Anderson, 560 F.3d
523, 524 (6th Cir. 2009). Indeed, the full court need not even write a new opin-

ion—it can simply adopt Judge Siler’s opinion as its own. See, e.g., Va. Dep't of

17

293a



Case: 18-3761 Document: 58 Filed: 06/25/2021 Page: 23

Educ. v. Riley, 106 F.3d 559, 561 (4th Cir. 1997) (en banc) (per curiam) (plurality
adopting panel dissent).

Respectfully submitted,

DAVE YOST
Ohio Attorney General

[s/ Benjamin M. Flowers
BENJAMIN M. FLOWERS*

Ohio Solicitor General

*Counsel of Record
ZACHERY P. KELLER
Deputy Solicitor General
CHARLES L. WILLE
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IN THE FIFTH DISTRICT COURT OF APPEALS

State of Ohio,

Plaintiff,

V.

August A. Cassano,

Defendant.

Case No. 98-CR-171-H

JUDGMENT ENTRY

It is hereby ordered, adjudged and decreed that David H. Bodiker of the Public

Defender’s Office is appointed to represent the defendant, August A. Cassano. The

Public Defender’s Office is hereby notified that a prosecutor pretrial in this case is

scheduled for June 8, 1998 at 10:00 a.m. at the Richland County Courthouse, 50 Park

Avenue East, Mansfield, Ohio. Tt is not necessary for the defendant to be present for the

prosecutor pretrial.

cC:

)

JudgefTames D. Henson

David H. Bodiker

Public Defender

8 E. Long Street

Atlas Building, 11™ Floor
Columbus, OH 43215

James J. Mayer, Jr.
August A. Cassano#145-242
Mansfield Correctional Institution

P. 0. Box 788
Mansfield, OH 44901
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