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QUESTION(S) PRESENTED
Question 1: R e

Is judicial reviewability of a trial attorney s failure to impeach a key prosecutlon
witness with regard to the most critical and material aspect of the case with perjurious
and exculpatory sworn prior statements reasonably debatable among jurists of reason to
warrant granting a Certificate of Appealability, where counsel investigated the law and
facts surrounding an accused's case but the course of action chosen was so woefully
deficient to the point of depriving the accused of his Sixth Amendment right to effective
assistance of counsel and a fair trial?

The District Court for the Western District of Tennessee and the Sixth Circuit said
the issue is not subject to debate. Numerous appellate decisions from the Third,
Seventh, Eighth, Ninth and Eleventh Circuits as well as prior decisions of the Sixth
Circuit say that not only is the issue debatable, but that the Sixth Amendment is
absolutely offended by such failure to impeach. The very case on which the Sixth Circuit
relied to deny a COA actually reviewed that attorney's failure to lmpeach before
concluding it was not prejudicial, but the Sixth Circuit refused to do so in this case.

Question 2:

Part A. Are an accused's First and Fifth Amendment rights of access to the courts
and Due Process violated when a court clerk refuses to docket a tendered motion to
reconsider said clerk's adverse action/decision in order to avoid judicial review even
though the Federal Rules of Appellate Procedure and the 6th Circuit Local Rules
expressly permit judicial review of adverse decisions of a court clerk?

Part B. Did the court clerk err when she returned a timely ﬁled petition for en
banc rehearing of an order denying a Certiciate of Appealability as "successive" when the
only previously filed petition sought rehearing before the original panel and both the
Federal Rules of Appellate Procedure and the 6th Circuit I.O.P. Rules expressly permit a
separately filed petition for en banc review of an order denying COA?
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INTHE
SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI
Petitioner respectfully prays that a writ of Certiorari issue to review the judgment below.
OPINIONS BELOW

 [X] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendm A to
the petition and is _

[ 1 reported at S ST ; or,

[ ] has been designated for pubhcatlon but is not yet reported; or,

[X] is unpublished. S

The opinion of the United States dlstrlct court appears at Appendix B to
the petition and is _ o

[ ] reported at ' | SRS ' ; or,
[ ] has been designated for pubhcatlon but i is not yet reported or,
[X] is unpublished. :

[ ] For cases from state courts:

The opinion of the highest stete c_oulrt'to review the merits‘appears at
Appendix to the petition and is

[ ] reported at - SN __;or,
[ 1 has been designated for pubhcatlon but is not yet reported or,
[ ] is unpublished. ‘

The opinion of the _ S court
appears at Appendix to_t}‘iepetition‘ and is

[ ] reported at _ R : ;or,
[ ] has been designated for pubhcatlon but is not yet reported or,
[ 1 is unpublished. :




JURISDICTION
[X] For cases from federal courts:

The date on which the United States Court of Appeals decided my case

was August23,2021 o

[ 1 No petition for rehearing wavs" timely filed in my case.

[X] A timely petition for rehéafihg :'vi}és dehled by the United States Court of

Appeals on the following date: __September 28, 2021 | and a copy of the
order denying rehearing appears at Appendlx c _

[ 1 An extension of time to _ﬁle the pet1t10n for a‘Writ of certiorari was granted
to and including . (date) on ' (date)
in ApplicationNo. A .- = = v

The jurisdiction of this Court is invoked under 28 U. S. C. v§ 1254(1).

[ ] For cases from state courts:

The date on which the highest state court deéided my case was
A copy of that decision appears at Appendlx .

[ 1 A timely petition for 1ehear1ng was theredfter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petltlon for a.writ of certiorari was granted
to and including ‘ (date) on : - (date) in
Application No. ___A__~ Lo B

The jurisdiction of this Court is invoked under 28 U. 8. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
U.S. Constitution, Amendment I: a | |

Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech, or
of the press; or the right of the people peaceably to assemble, and to
petition the Government for a redress of grlevances

U.S. Constitution, Amendment V:

No person shall be held to answer for a capital, or otherwise infamous
crime, unless on a presentment or indictment of a Grand Jury, except in
cases arising in the land or naval forces, or in the Militia, when in actual
service in time of War or public danger nor shall any person be subject for
the same offence to be twice put in jeopardy of life or limb; nor shall be
compelled in any criminal case to be a witness against himself, nor be
deprived of life, liberty, or property, without due process of law; nor shall
private property be taken for public use, without just compensation.

U.S. Constitution, Amendment VI:

In all criminal prosecutions, the accused shall enjby the right to a speedy

and public trial, by an impartial jury of the State and district wherein the

crime shall have been committed, which district shall have been previously

ascertained by law, and to be informed of the nature and cause of the

accusation; to be confronted with the witnesses against him; to have

compulsory process for obtaining witnesses in hlS favor, and to have the

Assistance of Counsel for his defence

STATEMENT OF THE CASE

Petitioner was indicted on mail fraud charges stemmlng from an alleged
"scheme" to obtain discounted shipping rates by misrepresenting to FedEx that he was a
vendor for one of their larger corporate customers - General Dynamics. General
Dynamics had highly discounted shlpplng rates due to 1ts large amount of shipping
volume with FedEx. The Master Agreement ‘between the two companles provided that

subsidiaries and divisions of General Dynamics can receive the discounted pricing as



long as they are at least 51% owned by the corporate parent Tr1a1 Tr Cr R.75,PID 377-
78 & Exhibits 1-3. See also App. B at *8 | |

As relevant here, the government was required .‘to prove materiality of Petitioner's
false statement that he was a vendor to a General Dynamics subsidiary, in order to
obtain discounted shipping rates from lFedEx. See App A at *3, fn. 1. The key
prosecution witness — Andrew Newbon — teStiﬁe'd 'at tri_al that it was_.‘ "FedEx's standard
'operating procedure’ [] to extend a custorner'sl:dvi‘scou:nts to its vendors. R. 75, Pg. ID
384-85, 397-98." United States v. Petle’chk_oo,“§22 F3d 76’2, 769 (6 Cir. 2019). Indeed,
the Sixth Circuit affirmed Petitioner's con‘\_/iv.ction on di‘:rject. appeal for,(this very reason:
"Because FedEx had such a policy, an 'ordi.nvary,: pr'udent employee would follow it. Thus,
Petlechkov's false statement was capable' of li'n_ﬂuencin';"; FedEx's decision." Id.

Petitioner's § 2255 motion filed in the district court presented a single claim for
relief — alleging that trial counsel was constitutionally deﬁcient nnder the Sixth
Amendment of the U.S. Constitution for falhng to 1mpeach the key governrnent witness
with grossly inconsistent, perjurious and more favorable (exculpatory) prior statements
Indeed, "the government's case rested 'enn_r'ely on the testlmony of its star witness,
Andrew Newbon ... Mr Newbon provided the c’riticalblyv darnaging testimony that
rendered defendant's misrepresentation materlal .Mr Newbon s [] testlmony was
central to the issue of determining defendant's gullt." R. 1, PID 4. Notably, no
documents were introduced at trial to corroborate Mr. Newbon's testirnony and no other
witnesses testified on this topic. The uncorroborated testimony of this witness was the
only proof offered by the government on the _ess'entialcrirninal element of materiality in
a mail fraud prosecution under 18 U.S.‘CI.‘ § 1341 and that testi_rnony was highly

incriminating to Petitioner.



Further, Petitioner alleged, and.eennse’l Stengel adrnttted that he was in
possession of grossly inconsistent and more favorable prlor statements made by this
witness in an earlier civil proceedlng, Federal Express Corp v. Petlechkov, No. 15-2565,
(N.D. Ga). See App. B at *8. These prior statements were made under oath and were
exculpatory in nature because they would have had the effect of proving that Petitioner's
misrepresentation could not pos51bly be matenal Spemﬁcally, Mr. Newbon was deposed
in the civil case as a FedEx corporate deSIgnee pursuant to Fed.R.Cv.P. 30(b)(6) and his
testimony in that deposition was that vendors to General Dynamlcs are not entitled to
receive the discounted rates enJoyed by General Dynamlcs and its sub51d1ar1es and
affiliates. R. 1-1, PID 19. See also App. E at 239: 13-25. Thls deposmon transcript was
not only a perjurious prior statement but Was'alse substantive evidence highly -
supportive of the defense's theory that Petitibner's misrepresentation was not material.
In addition, Mr. Stengel also had a General Dyjnarnics' National Account Master Report
which showed that not a single legitimate vendor in the history of the FedEx/General
Dynamics relationship ever receive'd a discnunt on their ‘shipping rate See R. 1-1, PID
21-23. Besides the above evidence and 1ncons1stent statements Petitioner also averred
that other inconsistent statements and ev1dence relatmg to how FedEx dlscovered the
alleged "scheme" should have been used to undermlne Mr Newbon's cred1b111ty R.1-1,
| PID 7, 24, 28, 30, 31 & App. B at *8. Notably,' counsel Stengel did not use any of the
above statements and evidence to cross examine Mr. N‘ewbon‘, even though they were
readily available and could and would have rais_ed signiﬁcant douht in the mind of any
rational juror. N

The district court denied the § 2255 ‘rnqtion on the r‘neritsvr‘easo_ning that
"counsel's decision whether and to what e)rtent to cendnet erqss exarnination are



necessarily strategic and thus effectlvely 1nsulated’ from.ineffectiveness review," citing
to an unpublished case Hurley v. United States, 10 F App X 257, 260 (6th Cir. 2001),
and in any event, reasonable and competent See App B at* 9 The court also denied a

- Certificate of Appealability concludmg that no JuI'lStS of reason could debate this claim.
Id. at *11. Significantly, at no point did the gov_ernment, counsel Stengel or the district
court ever acknowledge the substance of the prior incon'sistent statements — which
unequivocally exonerate Petitioner of this "crime " Nor did they ever acknowledge any of
the 16 appellate cases Petitioner 1ncluded in support of his § 2255 motion Wthh show
that numerous courts have found 1neffect1veness based ona fallure to 1mpeach a crucial
witness with grossly i inconsistent and more favorable prior staternents. R. 1-1, PID 8-13
&R. 12-1. | | ) | | |

A single judge from the Sixth Circuit eurnniarily affirmed the district court,

similarly concluding that "strategic ch_oicés rnede after thorough investigation of law and
facts relevant to plausible options are virtually‘ unchailengeable,” citing to Strickland,
466 U.S. at 690 and Moss v. Hofbauer, 286 F.3d 851, 864 (6th Cir. 2002), and further
finding that "no reasonable jurist could debete ‘the‘dietrict' court’s denial of Petlechkov’s

ineffective-assistance-of-counsel claimi" App Aat *4 '

On August 30, 2021 Petitioner filed a 20page iﬁotibn to reconsider the single
judge order (6™ Cir. No. 21-5263, Doc: 21) and on September 28, 2021 a three judge-
panel of the Sixth Circuit, construing the motlon as a petition for rehearing before the
original panel, denied it with a single senten'ce: _"We have reviewed the petition and
~ conclude that this court did not overlook or mis_appréhend any point of law or fact in
Petlechkov’s COA application." See App. C. On Qctober 7, 2021 Petitioned filed a timely

petition for en banc review. The court clerk retiirned the petition unfiled on November



5, 2021 stating that "[f]urther review of the court’s ruhngis not available. Neither the

Federal Rules of Appellate Procedure nor the Rules of the Sixth Circuit make any

- provision for filing successive petitions for 'reheéring." App D. The same day, Petitioner

filed a motion for reconsideration of the court clerk's decision by a Judge See App. F. To

date, the clerk has refused to docket said motion or present it to a Judge for review.
REASONS FOR GRANTING THE PETITION

I. The Proceeding Presents A Question of Exbeptional

Importance To The Public — By Completely Removing Judicial

Review Of An Attorney's Performance At Trial Under The Guise

Of Strategic Choice, The Sixth Clrcuit Has leen Its Attorneys A

License To Act With Impunlty :

A. The panel said the attorney S _de_c1si6n on how to conduct cross

examination is "unreviewable" and refused to acknowledge or

address the substance and potential impact of the exculpatory
evidence and prior inconsistent statements and the lines of
questioning trial counsel did not pursue, which Sixth Circuit
precedent requires the court to do.

In his order denying a Certificate of Appealabihty, Judge Clay concluded that
jurists of reason could not debate the district court's decision that Petitioner's trial
counsel's "strategic choices made after thorOugh investigation of law and facts" are

"unchallengeable," citing to Moss v. Hofbauer, 286 F 3d 851 864 (6th Cir. 2002). App.
A at *4. Firstly, it should be noted that in Moss a panel of the Sixth Circuit actually
reviewed counsel's choices and decisions to _foi_'ego certain lines of questioning on the
~ merits before ruling that those avenues wonld not have .chéing‘ed the outcome of the
proceeding. 286 F.3d at 864-66. Specifically; the court noted: "[the attorney] considered
[the witness's] testimony to be inherently unbeiie\(able and thought that cross-

~ examination would simply focus additional attention' on [petitioner]'s alleged

admission." Id. at 864.



In the instant case, Judge Clay essentialty' t'uledthat the ceurt cannot indulge in
analyzing the avenues counsel did not purs_ue when connSeI chose to limit the scope of
cross examination. App. A at *4. For this i'eason, ‘the_dc'o'u'i't did not even consider how
further cross examination could have affected_ the Outcdme_ of the trial.' MTr. Stengel
simply provided a self—serning and misleading staternent that further cross examination
would have allowed Mr. Newbon to "eqni\'-/o'eate"'.'and Judge Clay rubh’erstamped this as
effective strategy without further proof or inql_liry.':Not so. In reality, Mr. Newbon's prior
sworn testimony and so called "equivecation" WOu]d have only further discredited his
false trial testimony. Mr. Newbon admitted in the_ci\’ri.l case that the only discount to be
had from a vendor relationship was a waivet? Qf ptckup’ fees for Ground shipments. See
App. E at 240. This is wholly immateﬁal to the ca_se,at hand and would have done
nothing to rehabilitate Mr. Newbon in the eyes-nf .the_ juty had he been confronted with
his prior statements. Ironically, in M oss, J udge Clé'y' to_ok the opposite view by
vehemently dissenting from the majority and noting that he found Moss's counsel's
actions or inactions deficient and that prejudice should be presumed. See 286 F.3d at
870-878. Thus, Judge Clay's decision that the :COIlI"t cannot analyze counsel's strategic
choices is not only in direct conflict with the very case he cites but also in contravention
of a long line of precedental cases from the SIX'th Clrcult as shown below

For instance, in Higgins v. Remco, 470 F 3d 624, 632 -33 (6% Cir. 2006), the sole
witness to the crime had given inconsistent prlor statements The petltloner s trial
counsel had plenty of ammunition wuh Wthh to 1mpeach the witness's testimony and
the need for such impeachment was compelhng ThlS Court found that counsel's
decision to forgo the opportunity to damage the cred1b111ty of the prosecutlon s only

witness to the crime amounted to a s1gn1ﬁcant derehctlon of duty and was clearly

8.



deficient. It noted:

In our adversarial system of justice, a defendant's ﬁght to cross-

examination is an essential safeguard of fact-finding accuracy. It is the

principal means by which the believability of a witness and the truth of his

testimony are tested ... Given the impOrtance of the star witness's

testimony, it is not difficult to lmagme that the outcome of the trial was

unreliable because of a breakdown in the adversarial process that our

system counts on to produce just results. - '

Id. (internal quotations and citations omitted).

The Court reasoned that by failing to cross examine the witness, "his attorney left

the jury with essentially unrebutted, and 'untest"e‘d, testirnony [implicating petitioner]

in effect providing [petitioner] with no defense at all." Id. (internat quotation marks
omitted). Finally, the Court found prejudice in the case obvious "where defense counsel
failed to cross-examine an identification witness whose inconsistent identification
testimony from previous trials could have raised questiOns in the minds of the jurors
regarding the witness's credibility and‘/orvabiilvity to ider‘iti'fy‘the defendant.” Id. (citation
omitted). _ . . | _

Similarly, in Blackburn v. Foltz, 828' F2v d.11v7"7, "1183 (6™ Cir. 1987), this Court
reasoned that where a witness's 1nculpatory testlmony 1s central to a case, weakening 1t

through impeachment with prior 1ncon51stent statements is the one obv10us and only

logical defense and that the failure to do S0 left the only evidence against the petitioner
virtually unchallenged to the pomt of depnvmg him of a meaningful defense. The Court
remarked that due to counsel's error, the petltloner was unable to subject the
prosecution's case to the crucible of meanmgful adversamal testing — - the essence of the
right to effective assistance of counsel" thus rendermg the 'resulting eonv1ct10n
unreliable." Id. (internal quotation marks omltted)

More recently, in Peoples v. Laﬂer?' 7_34 F.3d 5_03_,‘_ 512-14 (6™ Cir. 2013), the Sixth

9.



Circuit again revisited the importance of witness impeaehment, obsefv_ing that not
seeking testimony or asking additional questions of witnesses to elicit information
favorable to the defense "could not have been a protected strategic decision when there
is no conceivable way that this decision could help the defense." Id. The Court went on
to explain that the petitioner "was deprived of a _su"bs_tahti»al defense because he had no
other way to prove his theory." Id. Citing to Hutchisbn' v. Bell, 303 F.3d 720, 749 (6™ Cir.
2002) and Foster v. Wolfenbarger, 687 F. 3d 702 708 (6th C1r 2012), the Court
considered "whether the evidence that counsel d1d ot pursue Would have been
consistent with the defense theory to d_ete'rmine whether performa_nc_e was deficient”
and ultimately "finding deficient performance where ... defense ... would have been
'completely consistent with, and in fact complimentary to, trial counsel's theory." Id.
The Court then concluded as follows:

Where, as here, counsel fails to use [eviden.ce and documents] the client

~ himself obtained that would have proven counsel's own defense theory, the

failure is, a fortiori, unreasonable to the point of constitutional deficiency. It

certainly is not, by any objective measure, sound trial strategy.

Trial counsel's failure to use readily available evidence to impeach the

credibility of the only witnesses tying [petitioner] to the crime was well

outside the range of professionally competent assistance, and it so

undermined the trial that it cannot be rehed on as having produced a just
result. : o

734 F.3d at 514. ' o .

As far back as Beasley v. United States, 491 F2d 687, 696 (6% Cir. 1974), the
Sixth Circuit has found deficient performanceWhere_ counsel could have taken a course
of action that would have better protected his clie,rtt. "It is a denial of the right to the
effective assistance of counsel for an attorney to adwse hlS client erroneously ona clear

point of law if this advice leads to the deprlvatlon of hlS client's right to a fair trial.

Defense strategy and tactics which lawyers of ord_mary_ tramlng and skill in the criminal

10,



law would not consider competent deny a crirninal defendant the effective assistance of
- counsel, if some other action would have better protected a defendant and was
- reasonably foreseeable as such before trial." Id. (citations omitted).

As Petitioner has shown, the decision of the Sixth Circuit in this case is contrary
to its own line of precedents. Therefore, consideration by this Court is necessary to
secure and maintain uniformity of the court' s demsmns Most 1mportantly, leaving this
decision in place will set a very dangerous precedent that every attorney in the Sixth
Circuit is free to do whatever they feel like i in terms of strategy even if they decide to
not do any cross examination at all - because they won tsuffer any consequences as long
as they cloak their ill-chosen strategy under the guise of strategic choice after thorough
investigation of law and facts, no matter how ridiculous and nonsensical that strategy
may be. As the dissent in Moss put it so well, the majority's position "appears to come
down to a finding that so long as counsel is physically presentduring trial and
conscious, ineffective assistance of counsel per se cannot be found." 286 F.3d at 862,
873- , .

B. Every circuit to have addressed an attorney s failure to

impeach a key witness with grossly inconsistent and more

favorable prior statements has found such conduct not only

judicially reviewable but also deﬁc1ent and pre_]udlcml —in clear

violation of the Sixth Amendment.

For instance, in Nixon v. Newsome, 888 FI.2d 112, 115-16 (11" Cir. 1989), a
witness testified at trial that she saw the petitioner shOot her husband, but in a prior
trial she had testified that another defendant had shot her husband. The court found
that the attorney's failure to cross examlne by confrontmg the witness with her prior

statements or by introducing the transcrlpt sacnﬁced an opportunlty to greatly weaken

the star witness's inculpatory testimony" and it "perc'eived no excuse for the failure to

11.



impeach [the witness] with her previous testirno‘ny;‘."; Id . _

In Smith v. Wainwright, 799 F.2d 1442, 1443.-44'('t1th Cir. 1986), the only witness
against the petitioner had initially confessed to. poliee to cdmmitting the crime. The
witness's wife also made an initial statement to the police that her husband had told her
about the crime and she did not implicate the netitionet. At trial, they both testiﬁed that
the petitioner committed the crime and thej Jury was never made aware of these initial
statements to the police. The court reasoned that the Jury would have had good reason
to disbelieve the witnesses' trial testlmony if they knew how remarkably different it was
from their initial statements, which were never 1ntroduced In the end, the court
concluded that witness "credibility was the central issue in the case. Available evidence
 would have had great weight in the assertion that [thel witness's] testirnony was not true.
That evidence was not used and the jury had no knowledge of it. There is a reasonable
probability that, had their original statements‘b'een nsed at trial, the result would have
been different."” Id. | |

Similarly, in Driscoll v. Delo, 71 F. 3d 701 709 1 (8th Cir. 1995), the petitioner's
counsel knew about a witness's prior statements to 1nvest1gators yet "never questioned
him about the inconsistencies between those pI'lOI‘ statements and his testimony at trial.
In fact, counsel never made the jury aware of [the vntness 's] prlor statements." All
things considered, the court found "no obJectlvely reasonable ba51s on which competent
defense counsel could justify a decision net to impeach a [witness]."

Next, in Berryman v. Morton, 100 F.3d 1089, t098-99 (3d Cir. 1996), the Third
Circuit had before it a case where a trial Witness‘gave remarkably different and
~ inconsistent testimony compared to an earher Jud1c1al proceedlng Here, too, the

petitioner's counsel "never attempted tou use the pI'lOI‘ testlmony to 1mpeach [the
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witness]" who implicated the petitioner in the c'r'ibm_e'durihg trial.

"Petitioner's counsel had in his hands material for a devastating cross-

examination of [the witness] on the critical issue in the case. Because of his

failure to confront her with her prior sworn testimony, the jury did not

learn ... that her prior descriptions were very different from her testimony

at [petitioner's] trial." Id.

The Third Circuit readily affirmed the district court's findings that:

"there is no way in which the failure to confront [the witness] with her prior

inconsistent identification testimony can be justified as sound trial strategy

or a reasonable strategic choice. ... Indeed, it borders on the inconceivable

that a trial attorney would fail to inform a jury of [the witness's] prior

problems with this identification... The reliability of this victim's

uncorroborated identification of [petitioner] cuts directly to the heart of the

only evidence against [petitioner]. [Counsel] failed to use it. That failure

simply can not be condoned as reasonable trial strategy." Id.

The Eighth Circuit reached much the same conclusion in Steinkuehler v.
Meschner, 176 F.3d 441, 445-46 (8% Cir. 1999), afﬁrmihg the district court's finding that
"trial counsel had in his hands material for a devastating cross-examination of [the
witness] on the critical issue in the case" and that "it borders on the inconceivable that a
trial attorney would fail to inform a jury of [the witness]'s dishonesty and win at all
costs attitude.” Id.

Similarly, the Seventh Circuit in Raethef v, Méis_ner, 608 F. App'x 409, 412, 414-
15 (7% Cir. 2015) (per curiam) found that counsel's decision not to confront a witness
with prior inconsistent testimony and other'evidence rendered his performance well
"short of the mark. We can see no reasonable justification for failing to make use of the
crucial witnesses' prior inconsistent statements." Id. The court also noted that "counsel's
choice to abandon certain lines of questioning'... was pointless, particularly when those
lines of questioning would have impeached otherwise damning testimony." Id.

In addition, in Moffett v. Kolb, 930 F.2d 1156, 1160-63 (7" Cir. 1991), the Seventh



Circuit agreed with the district court. thatthe "petltloner ‘vvas prejudtced by his trial
counsel's failure to introduce [] prior 1ncons1stent statements of [a] state witness" which
would have corroborated the defense theory The court determmed that' [t]hese
statements were critical evidence for [petl_tlone_r]__s c_ounsel's defense theory, and his
failure to produce them at the trial most deﬁnitely'fell below an objective standard of
reasonableness” because without these'staternents,. the witn'ess's trial testimony _
sounded completely trustworthy. If, on the other hand the witness "had been
impeached with his earlier statement, then the Jury would have been forced to assess his
credibility and very well could have not beheved h1s latter testlrnony " Thus, "there is a
reasonable probability that [petitioner]'s defense theory would have been successful "
1d B e

Lastly, the Ninth Circuit in United States v, Tucker, 716 F.2d 576, 585-86 (9" Cir.
| 1983), a case decided before Stricklahd, observed that counsel's fatlure to introduce any
prior inconsistent and perjurious statements for cross examination of witnesses who
incriminated the petitioner was a "serions dereltction of duty" because "[t]he jury was
thus deprived of the opportunity fairly .and f'ul_lyv't:oassess_ the accuracy of testimony
* damaging to [petitioner], or to determine the honestyof the witnesses who gave that
testimony." Id. e [

Clearly, this is a question of excentional 1mportance and aH the circuits to have
looked at this issue have concluded that sOme Strategie 'choices are in lfact judicially
reviewable when there's no conceivable way they could have helped the defense and
~ when a different course of action would have srgmﬁcantly increased the odds of
acquittal. In the case at hand, the jury never leamed that Mr. Newbon had testified in a

prior court proceeding where he had stated that vendors to General Dynamics are not



eligible to obtain the shipping discounts availébl_é_: tq t‘réneral Dynamics's majority-
owned subsidiaries, divisions and affiliates. The Jury ‘al._so never learned that not a single
vendor of General Dynamics ever received a discount on 'th.eir shipping rate from FedEx
based on its status or relationship with General Dynémics’, as could have been shown
through the National Account Master Report. That, ;:oupled with the language in the
pricing agreements — which did not authorize discounts for vendors, and the numerous
inconsistencies between Mr. Newbon's trial and deposition testimony about how he
discovered this alleged "fraud" would have most aésuredly raised doubts in the mind of
any rational juror as to whether Mr. Newbon's trial tést_imony sounded believable (when
all of available evidence pointed to the COntrarY). Bvu_bt the jury was never given this
chance to assess the credibility of the tes'tim.ony' or the witness who gave it because
attorney Stengel never called out Mr. Newbon oh these material aspects of the case.

IL. The Proceeding Presents A Questidn Of Exceptional

Importance To The Public — If Left Unchecked, A Court Clerk

Can Completely Deprive A Petitioner Of His First Amendment

Right Of Access To The Courts And His Fifth Amendment Right

To Due Process By Singlehandedly Decldmg Which Filings

Deserve Judicial Intervention o

A. The Deputy Court Clerk For The_SiXth Circuit Has Refused To

Docket A Tendered Motion To Reconsider Said Clerk's Adverse

Action/Decision In Order To Avoid Judicial Review Even Though

The Federal Rules Of Appellate Procedure And The Sixth

Circuit's Local Rules Expressly Permit Judicial Review Of

Adverse Decisions Of A Court Clerk | :

This Court has long recognized the Flrst Amendment s right of access to the
courts. Bill Johnson's Rests., Inc. v. NLRB, 461 U..S._' 731, 741, 103 S.Ct. 2161, 76 L.Ed.2d
277 (1983) ("[TIhe right of access to the courts is an as'pect of the First Amendment right
to petition the Government for redress of grievances."); California Motor Transp. Co. v.

Trucking Unlimited, 404 U.S. 508, 510, 92 S.Ct. 609, 30 L.Ed.2d 642 (1972) ("The right
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of access to the courts is indeed but one aspect of 'the rlght of petition "); see also
Monsky v. Moraghan, 127 F.3d 243, 246 (2d Cn' 1997) ("It is well established that all
persons enjoy a constitutional right of access to the courts ").

"Meaningful access to the courts is a fundarnental const1tutional right, grounded
in the First Amendment right to petition and the Flfth and Fourteenth Amendment due
process clauses.” Johnson v. Atkins, 999 F. 2d 99, 100 (5th Cir. 1993), see also
Christopher v. Harbury, 536 U.S. 403, 122 S.Ct. 2179, 153 L.Ed.2d 413 (2002),
grounding the right of access to the courts in the Flrst _Aniendment, and the Due Process
Clauses of the Fifth and Fourteenth Arrientlme:nts, see id. at 415 n. 12.

Both Fed. R. App. P. 27(b) and 6 Cir.‘ R. 27(g) & 4503)‘ expressly permit judical
review of procedural orders and decisions made bycourt _clerks. In this case, Petitioner
electronically filed a Motion To Recensider askihg a jﬁdge to review the clerk's decision
to return unfiled a timely Petition for Rehe.aring En Banc.' See App. F. Despite that, the
deputy clerk for the Sixth Circuit has consciously de'eided that her actions in this case
should not be reviewed by an actual judge and has refused to docket the aforementioned
motion or present it to a judge, resulting in a (lepriva_tion' 6f Petitioner's First and Fifth
Amendment rights of access to the courts and due process. The reasorl for that decision
seems pretty clear, as explained infra. - |

B. The Reason The Court Clefk Has Net ‘Doeketed The Motion To

Reconsider Is Because The Clerk Erred In Returnmg Petitioner's

Timely Filed Petition For En Banc Rehearlng

When she entered her order returmng unﬁled a Petltlon for Reheanng En Banc,
the deputy clerk for the Sixth Circuit stated that "[ﬂurther review of the court’s rullng is
not available. Neither the Federal Rules Of Appellate Procedure nor the Rules of the

Sixth Circuit make any provision for filing successive petitions for rehearing." App. D.
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Firstly, it should be noted that Petitioner has ﬁled a single' Petition for En Banc
rehearing, so the clerk's reference to "success1ve 1s mlsleadlng What the clerk is
intimating is that a panel of the Sixth Clrcult ruled on a ‘motion which it construed as a
Petition for Rehearing before the original panel przor to the exp1rat10n of the time to file
a petition for en banc review. Therefore, Petltloner was well within his rights to seek en
banc review. Secondly, Fed. R. App. P. 35(b)(3) has expressly recogmzed the poss1b111ty
that a petition for rehearing and rehearing en banc could be filed separately And 6 Cir.
L.O.P. 35(g)(3) expressly permits en banc rev1ew of any order denying a COA. It was
wrong for the deputy clerk to return the Petltlon for En Banc Rehearing.
CON CLUSION

The government's case against Pet1t10ner was extremely weak as to one element
of the offense — materiality. Mr. Newbon prov1ded the only lncrlmlnatlng testimony; no
other evidence was introduced as to this element He had a motive to he at trial — he lost
the civil case and a conviction here was the onl_y way he could obtain restitution on
“ behalf of his employer. The jury was never made law'are‘o.f Mr. Newhon's prior
statements and other evidence favorable to the defense and/or damaglng to Mr.
Newbon's credibility. Without that, the Jury could not properly assess the truthfulness of
Mr. Newbon's uncorroborated trial testlmony that rendered Petitioner's
misrepresentation material. His 1nculpatory testlmony remamed v1rtually unchallenged.
Trial counsel's performance in this regar_d wasarguably_both deﬁc1ent and prejudicial.

The bar for obtaining a COA is lIOVIVI "'.W'e do' not require petitioner to prove, before
thei Issuance of a COA, that some JllI‘lStS would grant the pet1t10n for habeas corpus.
Indeed, a claim can be debatable even though every Jurlst of reason mlght agree, after

the COA has been granted and the case has recelved full cons1derat10n that petitioner
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will not prevail." Miller-El v. Cock_rell; 537 U.s. at 338 (2003).

In sum, Petitioner has shown that his trial'connsel.'s decision not to impeach the
key prosecution witness — Andrew NeWbon.'_— w1th ayailable grossly inconsisten_t,
perjurious and more favorable/ exculpatory' prior staternents is most certainly debatable
among jurists of reason and a COA should have 1ssued The Sixth Circuit's decision to
deny a COA when it failed to consider lmes of questlonlng Petltloner s counsel did not
pursue is contrary to and flies in the face of ex15t1ng precedent from all the Circuit
" Courts to have looked at the i issue. Therefore, thls Court S 1ntervent10n is needed to
secure uniformity among the courts’ decisions and to address a question of exceptional
importance which, if left unchecked, would glve attorneys in the Sixth Circuit a license
to act with impunity. | | ‘.

Alternatively, because by not docketing .I.’et;lltioner"s motion for reconsideraion the
deputy court clerk for the Sixth C1rcu1t has deprlved h1m of access to the courts and due
process, this Court should vacate the clerk's order returmng unfiled the Petition for En
Banc Rehearing and direct the clerk to docket the Petltlon for Rehearlng En Banc or at
“ the very least this Court should dlrect the clerk to docket the motlon for reconderation
of the clerk's decision to return said petltlon unﬁled s_o a judge could review the clerk's
actions. _ .. _

WHEREFORE, premises considered‘, the petition for a writ of certiorari should be
granted or the case remanded to the SlxthCIrcultCourt of Appeals for further |

proceedings.

Dated: December 24, 2021
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Respectfully submitted,
/s/ Dimitar Petlechkov

Dimitar Petlechkov
780 Morosgo Dr NE
Unit 13272

Atlanta, GA 30324

Petitioner, pro se



