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| UNITED'STATES OF AMERICA; Appelles, v.
- ANTHONY HARRIS AKA ANTHONY D.

(21] SUMMARY ORDER

UPON DUE CONSIDERATION WHEREOF;
IT IS HEREBY ORDERED, ADJUDGED, AND -
DECREED that the amended judgment of the - -

Dlstrlct Court be and hereby is AFFIRMED

Defendant—Appellant Anthony Harns ohallenges hlS_ |

'amended senténce, which. was. rmposed by the,-".‘j i
United States District Court for the: District. of
" Connecticut after grantmg "Hartis's motion’ for a e
sentence reduction under- Section 404 of the First - 0
Step  Act “of 2018.) We assume the parties’ ...
_famﬂlanty Wrth the underlymg facts, the procedural RELR
: hrstory of the case; and the 1ssues on appeal " T

P Proeedural hrstory

 In 2006 Harns was oonv1cted of possesswn wrth-f AR
~ the intent to distribute and to distribute =21 five - L et
~or more grams of cocaine base or "crack cocaine,” -
| 8@,
: 841(b)(1)(B)(111) (Count’ One) -as well as several
firearm offenses (Counts  Two and ‘Three)2 The =~ .
sentenced - Harrls SRR
principally ' to .a . term  of 240 months® of 1
. imprisonment on Count One a conseoutwe term of L
- 60 months of 1mpnsomnent on Count. Two, and 180 i L
month of imprisonment on Courit Three, to run
. concurrent w1th the term 1mposed for Count One NS

in Vlolatlon of 21+ USC

Court originally -

X R . B

. 2Harrls was conthed of carrying and possessxon of 1 ﬁrearm durmg '

and in relation to a drug trafﬁckmg offerise, in wolatlon of 18 U:S.C.

- § 924(c)1) (Count Two) and possession of a firearm as a convicted - . A
felon, in violation of 18 US.C. §§ 922e)(1); 924(e)(1) (Count

Three). The Goveriment also filed a prior felony information under

21 US.C. § 851 based on Hamss 1992 conv1ctron for a v1olatron of: L

Conn Gen. Stat. §”1a 277(a) o
N DAV

(la)
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| for a total term of 1mpr1sonment of 300 months
followed by an elght-year term of supervised

L release

+ In 2019, Hatris moved for a reduction of his
.. sentence for Count One pursuant to Section 404(b)
- of the First Step Act. In 2020, after determining

" that Harris was eligible for resentencing on Count

~“One, the District Court reduced his term of
_‘-lmpnsonment by 40 months and - his term of -
supervised release by two years, and entered an:

amended - judgment of COIlVlCthl’l and sentence

o _Harrls timely appealed

D1scussmn

s

.On appeal Hams seeks a greater reduction of the -
" Sentence for Count One. The parties do not dispute
- Harris's eligibility: for resentencing on Count One-
- under Section 404(b) of the First Step Act.® The
- primary point of contention is whether the District - ‘
- would have precluded his classification as a career-. - i
But we[**4]

Court abused its discretion. by - failing to

. reduce [**3] Harris's sentence for Count One by
- more than 40. months. "We typically review the

“" denial of a motion- for a d1scret10nary sentence

-,'_'_reductzon for: abuse of discretion™ and we see no

G defendant's sentence 5

. reason why that same standard of review should not
. snmlarly apply where a district court has chosen to
[*22] a-

exercise  its . -discretion - to  reduce -

i __3"A dlstnet court cons:denng a motlon for a sentence -reduction
*. - ‘under the First Step Act must conduct a two-part inquiry. First, the
: “‘court’ must, determme whether the defendant is eligible for a

_reductmn Second, if the defendant is eligible, the court must
i deterrmne whether, and o) what extent, to exercise its discretion to

. a reduced sentence. .
- 89 (explaining that even if a district court determines a defendant is

reduce the sentence . Umted States v. Moore, 975 F.3d 84 89 (2d

i 2020). -
e,

S See First Step Act, Pub. L. 115-319, § 404(b), 132 Stat. at 5222 ("A

court that imposed a sentence for a covered offense may . . . impose
* (emphasis added)); of. Moore, 975 F.3d at

eligible for a sentence reduction mder the First Step Act, "the court

o _-must [stlll] detenmne whether, and to what exten, to exercise its

‘_dlscretmn to" reduce the sentence."); United States v. Johnson «

. (Davis), 961 F.3d 181 191 (2d Cir, 2020) (holding that "Section 404

.- wrelief i§ discretionary .-

.. and a district judge may exercise that

Harris principally argues that the Dlstnct Court was St
required to apply new case law pertaining to his. =" v
prior conviction for a felony drug offense, which =, - .
~had triggered a sentencing enhancement under 21 L
U.S.C. § 841(b)(1)(B) for Count One as well as the . B
career offender classification under: § 4B1 1(a) of P
Gu1dehnes L
("Guidelines").®  Harris thus :seeks - remand. for S
: effectlvely, a plenary resentencmg on Count One ‘

the = United States Sentencmg

Insofar as Harns contends

Step Act, the dlStl‘lCt court was' requlred to consider e
the impact of an 1nterven1ng decision, Umted States_ o
v. Townsend, 897 F.3d 66 (2d Cir. 2018), which

offender under - the Guidelines..

rejected that - argumerit, explammg ‘that "the First =
Step Act provides a 'limited procedural vehicle' and‘-'.'_"-" ‘

- €Xpresses no requrrernent 'to- broadly rev1s1t every e
“aspect of a criminal sentence," such . as “new DR
' judicial . -

Guidelines . provisions  ‘or new .
1nterpr_etat10ns of existing Guidelines.” We. thu_s,_.”

" discretion to.deny relief where appropriate") (emphasis added), L e
United States v. Redden, 850 F. App'x 121, 123 (2d Cir. 2021) (non— R

published summary order) (explalmng that'the district court "was hot :

required to grant [the defendant]'s [First Step Act] motzon sunply- o '

because he was eligible for a reductlon"), United States. v. Thomas,

827 F. App'x 63, 66-(2d Cir. 2020) (non-published surhmary order). S

(where the drstnct court made clear- that it would not exerc:se its

discretion’ to  reduce Thornas's -sentence - further in any event i

1dent1f[1ng] no abuse of dlseretron in this declsmn“)

§ At the time of his 006 convrctlon, a deferidant l1ke Hams, Who'had :

"a prior conviction for a felony drug offense,” faced an enhanced . . -
mandatory minimim séntence. of - tén years of 1mpnsonment for = -

Count One under 21 U.8.C. § 841(b}(1)(B)

K Umred States v, Moyhernandez, 5 F. 4th 195, 202 (2cl Ctr 2021) B '_ R
" (quoting Moore, 975 F.3d at 92); see also id.. (quotmg Moovre ag i ix"

explaining that "all that § 404(b) instruicts a district court to do.i is to

. determine the tmpact of Sections 2 and 3 of the. Fair Sentencmg y

Act"); United States v. Bryant, 991 F3d 452 457 58 (2d Cir. 2021)

(per cunam} (concludmg that under Moore, the dlstrlct court had no k S -:.

that a. plenary RO
resentencmg is requlred or that the. D1strlct Court: '~ .. -
should have reassessed all aspects of the apphcable S

' _Guldellnes range in resentencmg him, h1s argument_ R
- cannot succeed in light of our de01s1on in Umted_ Lo

States 'v. Moore; 975 F.3d 84 (2d Cir. 2020). In- - " .,
Moore;. the defendant argued that under the Flrst'__;_':_”f v
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o held that the. F1rst Step Act nelther “requ1re[s]
'-_plenary resentencmg 'nor obhgate[s] a dlstr_l_ct _
~court: to. - recalculate an eligible . defendant's

"Guldellnes range except to. account - for those

s changes that flow from Sectlons 2 and 3 of the Fan*-'

. Sentencmg At

_:That is exactly what the Dlstrlct Court did when it
. resentenced Harris on Count Oné pursuant to §

o - 404(b) of the First Step Act.? Because the District - -

R '_"Court was - not’ obligated ‘to - reconsider any -

sentencmg dec151ons [*23] beyond those d1rect1yi-
1mpacted by the Fair Sentencing Act, the District -
Court-was not- requlred to- consider the impact of .
any intervening case law, such as United States v.’ ' T A TR
- Savage, 542 F.3d 959 (24 Cir. 2008), on Harris's B TR

- Guidelines calculation.’® Accordingly, we cannot

'~ conclude that the District Court erred in concluding

S . that Hams was not- ent1t1ed to’ plenary resentencmg

~“when it reduced Harris' 8 sentence for Count One by

e '_'40 months

. CONCLUSION - -

- “We have ret(iewed -all .'of the arguments [**5]
- " raised by Harris on appeal, both in his counseled -
" brief and his pro se supplemental brief, Doc. 71,

and - find - them’ to “be ‘without merit. For - the

" foregoing reasons, we AFFIRM the amended

:-' B Judgment of the Dlstnct Court _ o

. Tind of Detnmment. - -

_obhgatron to apply a change in the law that did not "flow from

o Sectrons 2 and 3 of the Falr Sentencmg Act“)

"’-._woore 975 F.3d at 93.

_ \::_=_.'9It is’ true that the Dlstrlct Court did not have the benefit of our
L decision in Moore when it resentenced Harris pursuant to Section
404(b) of the First Step Act, But the Disirict Court's resentencmg of

Lo _Hams was nevertheless consmtent wrth that decision,

lo See Moore, 975 F.3d at 90,
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" and denied in. part. Defendants
" imprisonment is. reduced to 260 months and his

: '_4a:f__- |

Unlted States A Harrls PR

Umted States Dlstrlct Court for the DlStI'ICt of Connectlcut |
o ApnI 10, 2020; Decrded Aprll 10, 2020 Frled
o Case No. 3:04- cr-00360 (RNC)
o i.'Reporter . .'
IR 2020 U S: Drst LEXIS 63203 *; 2020 WL 1815869
S UNITED STATES v. ANTHONY HARRIS
- Subsequent Hlstory Afﬁrmed by United States v.

. Harris, 2021 U.S. App. LEXIS 29237, 2021 WL
L '4435313 (2d<clr cOnn Sept 28, 2021)

. Prlor Hlstory Umted States v.-Harris, 2005 U:S.
Dist, LEXIS 28337 (D. Con., Nov. 9,2005)

.US Courthouse Foley Square, New York, NY.

| : Cralg Hmes, Movant, Pro se, COLEMAN, FL.
"~ For USA, Plaintiff: Anthony E. Kaplan, Peter S.

.'_Iongbloed 'LEAD ATTORNEYS, U.S. Attorney's

Ofﬁce NH New Haven, CT.

i Judges. RobertN Chat1gny, Umted States District -

m;'Judge

o . Opmlon by RobertN Chatlgny

21 US.C.

75;

L Oplmon

‘USC. § 924(e) Thus; -

" RULING AND ORDER

R 'Pendmg is the defendant‘s motlon pursuant to
" section 404 of the First Step Act, Pub. L. No. 115-
1391, § 404, 132 Stat. 5194, 5222 (2018), for a
L sentence_ of 300 months'"
"7 imprisonment and eight years' supervised release.

an hls

" For'reasons that follow the motion is granted in part

- term of supervised release is reduced to six years. .

*term . of

I. Background ;'

-On February 17 2006 defendant Was conv1cted by e e
jury ‘verdict of possesswn with intent to- dlstnbute'f B
-~ five grams or more of cocaine base in violation of TR
8§ 841(a)(1) 841(b)(1)(B) and 846
- (count one); cartying a ﬂrearm in furtherance of a° ~
drug trafficking offense in violation of 18 U.S.C. §. o
- 924(c)(1)(A) (count two); and being-a felon in- E
[possession of a firearm in violation of 18 U.S. C. §§ o
'922(g)(1) and 924(e) (count three). See ECF No. " -
ECF No. 222 at 1. Prior to-the trial, the -~

government filed a Second -Offender Information. ~ * i
pursuant fo 21 U.S.C. § 851, ECF [¥2} No. 49. As -

- a'result of the second offender enhancement, count RS e
one carried a sentence ‘of ten years to life in prison;. -7 - N
and a mandatory minimum superv1sed release term 1

of elght years. - See 21 USC § 841(13)(1)(3)::_.-:“. S

(2009). Count two. carrled a mandatory consecutive - Sh

term of five years. 18 U.S.C. § 924(c)(1)(AXi). On "

count three, defendant was subject to the sentencmg Lo

enhancements of . the Armed Career Criminal Act o
("ACCA"), resulting in a mandatory minimum .

sentence of fifteen years. See ECF No, 222 at1;18
defendant's: statutory_' RS

mandatory minimum sentence on* the gun counts . ..l

- was twentyyears S

. The ‘parties agreed W1th the calculatlon of thes;..-_.._-; S
guideline range in the présenténce report ("PSR”).

On count one, the ]urys finding that the defendant ... - .
possessed 25.2 .grams of crack cocaine yielded a* .0 -
base offense level of 28. See ECF No. 2222 at6; R
U.S.S.G. § 2DI. 1(c)(6) (2006).. Two- levels. were:" S
added as a result of thé conviction on count three .7

. because ‘the defendant's possession. of .the ﬁrearm-':_-:

was a spec1a1 offense charactenstle under the drug S s

t-
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" guideline. Sce ECF No, 2222 at 6; USS.G. §§
S .3_2D1 1(b)(1), 3D1 2(c) (2006) Count two was ot

| ‘groupable with either of the other counts for

“purposes of detetmining the guideline range -

. because it carried a rnandatory consecutive prison .

- oterm. See U.SS.G. §§ 2K2. 4(b), 3DL. 1))
"_- (2006). The [*3] parties agreed with the PSR's
“ conclusion that the defendant was both a career

offender under U.S.S.G. § 4B1.1(a), and that he
..was an armed career criminal under U.S. S.G. §

— ‘;4B1 A(a) ‘because he was subject to enhanced .
* .7 penalties under 18 U.S.C. § 924(e). ECF No. 222-2
. rat 6-7. Pursuant to U.S.8.G. § 4B1.4(b)(2), the PSR

: ‘applled the greater of the two applicable offense
levels: the career offender -level of 37 ECF No.

222-2 at 7. Defendant ‘was placed in crlmlnal‘
: 'h1story category. VI _b_ot_h hecause he-was a career
" offender and because-he had 17 e¢riminal history

_ points. See id. at 10;U.S:S.G. § 4BL.1(b), ch. 5 Pt.

. A (2006)). The resulf was a guideline range of 360

- months to life imprisonment -as to counts one and

Ay _three ECF No. 222-2 at . 16: Because count two-
'+ . carried a mandatory consecutive term of 60 months, :
" the total range was. 420 months to life. See id.; 18

T US.CL§ 924() (1A ).

At the sentencmg hearing, the defendant asked me
to impose the mandatory minimum sentence of 240

.~ months appllcable to his convictions on the gun

- counts. . The Government requested a- sentence
' _w1th1n the advisory range in order to protect the
- public against further crimes by the defendant. I
considered -whether a guideline sentence was

£ harsher than necessary to achieve the. other goals of
~ . acriminal sentence, 1nclud1ng protectmg the public.
. ECF [*4] 200 (Sent. Hi'g Tr.) at 48, Looking at the_

~bottom- of the range -of 420 months, I, took
cognizance of the ‘impact of the defendant's
decision to go to trial: the bottom of the guideline
“range would have been 300 months instead of 420

months ‘if he had -accepted- responsibility by

" pleading guilty. Id. at 51-52. Unfortunately,
however, the defendant was still refusing to accept

P ‘_ responsibility. At the sentencing hearing, he angrily
ER, - asserted that he had been unju_.'s_tly convicted as a
~‘result of his trial counsel's ineffectiveness. But the-

_proof of his gullt was clear I In addltron to falsely
* denying that he was. guilty of the offenses for which -

he had been found gu1lty by the jury, and blammg
others for h1s plight, ‘the ‘defendant also. tried to
minimize his long and serious ctiminal record. As

- shown by the PSR, the defendant's record includes
.convictions for violent assaults involving handguns Ve
The defendant .did not deny that he had been
. convicted of those offenses, but he disputed the

PSR's - descriptions of -his “underlying- criminal i
conduct, drawn from the applicable: police reports, .

which depicted him as a dangerous criminal. “The -
‘defendant had- served lengthy prison terms for his
“serious crimes, but he had returned [*5] to a-
‘criminal lifestyle cach time he was released. T

therefore agreed with the Government that a long

-sentence was necessary to protect the publ1c

I ulnmately determmed that a- sentence of 420
months  would - be harsher than necessary

considering the defendant's age, fam1Iy ties, good

conduct in pretrlal detentlon and ability to earn .
legltrmate income: as a barber. 1 also concluded,
however that the mandatory minimum’ sentence of
240 months required by the defendant's convictions -
on the ‘gun counts was insufficient to serve the’
purposes set forth in 18 U.5.C.'§ 3553(a). See ECF -
No. 222-5 at 1; ECF No. 200 at 57. Accordmgly, I

: sentenced the defendant to a total of 300 months

240 months on count on¢ and 180 months on count
three, to run concurrently, plus 60 months on count
two, to be served consecutively as requlred by
statute. See id.; 18 U.S.C. § 924(c)(1){A)i). ECF

No. 222 at 1. Lalso imposed eight years' Supervised
release on count one, three years' on count two, and -
‘five years'-on count three, all to- run concurrently

I'The defendant was apprehended after he fled from a vehicle stop.' _
He abandoned the car he was driving ; and fled on foot before. he was

captured hiding in a nearby -building. . A search of the glove
compartment -of the car ‘disclosed more than 25 grams of crack.
cocaine packaged for sale and gitting on top of a fully loaded pistol

with one round in the chamber. The defendant's attempt to avoid = -
responsibility for the drugs and gun had little chance of success -

because at the time of his arrest he had more than $3,000 in cash in -
his pants pocket which was bundled in a manner assoclated w1th

: drug dealers '
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: Defendant appealed “and in October 2008 the - -
" © Second’ Circuit afﬁrmed “the conviction but
"~ ‘remanded to enable me to cons1der resentencing the

- deferidant’ based ‘on.a recent appellate decision.

: _'Umted States v. Harris, 294 F. App'x 689, 689-90
S 2d Cir. 2008) 1 declined to do:[*6] so after that.-
- .decision was abrogated ECF No. 172

"II Analym e

A. Ava1lable Rehef

- Sectlon 404 of the F:rst Step Act prov1des that " [a]

~“court that 1mposed_ a-sentence for a covered offense
.. . impose a -
reduced sentence as if sections 2 and 3 of the Fair

. ‘may, on motion of the defendant, .

© - Sentencing Act of 2010.. .. were in effect at the
= time the covered offense was committed." § 404(b),
. 132 Stat: at 5222. "[T]he term 'covered offense’
means a violation of a Federal criminal statute, the

" statutory penalties for which were modified by
- section 2 or 3 of the Fair Sentencing Act of 2010,"
and - which = was committed - before the Fair

_ Sentencmg Act was' enacted. Id. § 404(a) Count -
- one. «charged the defendant with possessing with
. intent to distribute five grams or more of crack:
. cocaine.” When the defendant was sentenced, this
o offense was pumshable by between ten years and -
¢ life in prison with a second offender enhancement _
. See 21 US.C. § 841(b)(1)(B) (2009).. The Fair
' ‘Sentencing Act increased from five to 28 grams the
" amount of crack cocaine needed "to- trlgger the
" ‘penalties imposed by 21 US.C."§ 841(b)(1)(B)

Pub. L. 111-220, § 2, 124 Stat, 2372, 2372 (2010)

7 (codified at 21 U.S.C. § 841(b)(1)(B)(iii)). Today
. the penalty for count one would be located in 21

US.C. § 841(b)(1)(C) which applies when an

. offense involves less than 28 grams - or an
L 'unspec1ﬁed quantity of crack cocaine. Under this

prov131on ‘the maximum (&l sentence is 30 years -
~with a second offender enhancement, Thus, the

_ defendant 1S ellglble for. rellef under section 404

. The. partles d1spute the scope of relief available to-__
the  defendant under the First Step - Act. The -

o .’defenc_i_tant_ argues that he is entitled to a plenary

-powder

321

: resentencmg on- all counts of eonwctlon at whleh o '_
current law must -apply. This is significant, he ST
argues, ' because he is not subject to enhanced R

penalties under current law and the guideline range”

encompass - Pubien's remaining  convictions, - it

would do him' little good: § 404'on1y permits "::":_
resentencing 'as if sections 2 and 3 of the Fair .=
Sentencing Act of 2010 were in effect at the time
the covered offense was committed." And, as we've
stated, sect1ons 2 and 3 of the Fair Sentencing Act
do nothing to alter the penaltles for Pubien's -
convictions L) - (citation - .- -
omitted); United States v. Jackson, 945 F.3d 315, =~
‘FSA doesn't .

cocaine [*8] _

(5t Cir. 2019)('[The -

at a plenary resentencing would therefore be 180-- ..
210 months. The Government 'argues that even if - .00
the enhancements applied at the time of the onglnal R
.'sentenclng no longer apply (whlch it disputes), a" - SRR
- plenary resentencmg is-not perm1tted The Second - . ...
- Circuit .has not decided - whether -a plenary = .
. resentencing is authorized but others Circuits have. . ;o .
‘rejocted - the: defendant's argument. See United .~ * -
‘States v. Pubien, 2020 U.S. App. LEXIS 5600 E
2020 WL 897402 (llth Cir. Feb. 25 2020)(per .
‘curiam)("[E]ven if we somehow read § 404 t0

."-

contemplate. a plenary - resentencmg Instead, the’

court place[es] itself in. the time frame of the

original sentencing, altering* the relevant legal
landscape only by the changes ‘mandated by the'

2010 Fair Sentencing Act.")(quoting United States

v. Hegwood, 934 F.3d 414, 418(5th Cir. 2019). The-
: eonsensus view among 'distfict courts is the same.? I

2See, e.2., United Statés v. Powers, 412 F. Supp. 3d 740, 746 (W.D. -

Mich, 2019); United States v. Shields, No, 1:08-cr-314, 2019 U.S.., " ;=

Dist. LEXIS 114630, 2019 WL 3003425, at * 5 (M.D. Pa. July 10,

2019), p_peal docketed 19-2717 (3d Cir. Aug. 1, 2019); Umted'

' States v. Crews, 385 F. Supp 3d 439, 444-45 (W.D. Pa,-2019);. =~
Umted States V.. C_oleman 382 F. Supp. 3d 851, 859 (ED. Wise.. =~ . -
2019); United States v. Rivas, No. 04 c'r-2'56-pp, 2019 US. Dist. -~
LEXIS 66490, 2019WL 1746392, at *8 (E.D.-Wis. Apt. 18, 2019);- : L
“United: Statés v. Shelton, No. 3:07-cr-329, 2019 US, Dist LEXIS" "

'63905, 2019 WL 1598921, at *2 (D.S.C. Apr.'15, 2019); United - <

: States v, Haynes, No. 8:09-cr- 441 2019 U.8. Dist. LEXIS 53592, D

2019 WL 1430125, at *2 (D Neb. Mar. 29, 2019); United States v.

Sampson, 360 F. Supp 3d 168 171 (WDNY 2019); United States- -, -7 .
v, Potts, No. 2:98-cr-14010, 2019 U.S. Dist: LEXIS 35386, 2019 WL -~ . *. -
1059837, at *2 (S.D. Fla. Mar. 6, 2019); United States v. Davis, : ' .




3 from -the - Guidelines,
' sentencmg range as the beginning point to explain
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- _]Oll‘l these courts in concludmg that a plenary

s resentencmg is not authorrzed 3

S "'B ADDronrlate Rehef

o ;-If sectlons 2 and 3 of the Falr Sentencmg Act had.
: - _been in effect at the time of the defendant's offense.
-+ conduct, count one would have carried a maximum
- term'of 30 years in prison with a second offender
' enhancement, rather than a potential life' sentence.

" See 21 US.C. § 841(b)(1)(C). The guideline range

'-'.'I,'le()uld have been 360 rnonths to life, i.e. 60 months
i -lower. than the range that apphed at the original
‘sentencing, Reducmg the: overall sentence -0f 300
-~ months by a correspondtng amount would result in.
ooa sentence of 240 months the mandatory minimum
L :‘,requ1red by the convictions on counts two and
" three.. Whether to reduce [*9} the sentence and, if
- 50, the extent: of the reductlon are matters entrusted=

o my d1scretlon

.The Government -argues that the defendant'

P _sentence should not be reduced because the
- statutory pénalty for his crack cocaine offense did
* . not drive his sentence. It.is true that the defendant

. received a below-Guldehnes sentence However '

. "[e]ven if the sentencmg judge sees a reason to vary
if the judge uses the

" the decls1on to deviate from it, then the Guidelines

- are ina real sense the ba51s for the sentence." Peugh

o 201'9US Dist. LEXIS‘ 36348, 2019 WL 1054554, at *2 (WDN.Y.
-~ Mar. 6, 2019) But_see Umted States v. Meding, No. 3:05-cr-58
"L 7L(SRUY), 2019 U.S: Dist. LEXIS 137521 2019 WL 3769598 at*1 (D.

B Conn July 17, 2019)

- ; 33‘In support of his argument that he is entitled to a plenary-

Tesentenicing, defendant points. to my decision in. United States v.

¢~ Allen, 384 F. Supp. 3d 238 (D. Coim. 2019) This citation is
misplaced. Mr. Allen had been convicted of'both a "covered offense”

'_ " .Wll‘.hm the' meaning of section 404(a) as well as a violation of 18
oo B8CE 924(0), which carried a mandatory consecutive five-year
"% sentence. Id, at'239-40, 243: Defendant suggesis that by reducing -
p .Mr Allen's sentence to time served T must have-"reconsidered” his -

Mentire sentencing package However, 1 added the five-year

-+ consecutive sentefice to the' minimum Gu:delmes sentence applicable -
.. to. Mr, Allen's crack cocame convrctron under the Fair Sentencirig

- -Aet, Id, at 243- 44 Because the sum of the two sentences was lower
_than ‘the, amount of tlme that Mr Allen had already been
S 'mcarcet_‘at_ed a sent_ence of tlme served was appr_oprlat_e Id. at 244,

- hearing, ‘a

disciplinary

v. United States, 569 US 530 542 133 S Ct.

- 2072, 186 L. Ed. 2d 84° (2013) (emphas1s and
. internal - c1tatlon omitted). = At the sentencmg = o
T treated ‘the

dlscussed above,
'def_en_dant's minimum guldehne sentence, 420
months,

| as the starting point and considered - . :
whether a sentence of that Iength would be harsher "
| than necessary Sée 1d ECF No 200 at 48, )

'_The Government also contends that the defendant' N

senterice should ‘not. be reduced in 11ght of hlS

record pnson

The defendant argues that I may not censider [*10]-
mult:ple courts have

proceedmgs - without - holding

-infractions have mcluded 1ntroducmg narcotms mto_'fﬁ i i
his facility, ﬁghtmg “with _another - person, . and
.'possessmg dangerous Weapons ECFNo.222 at6. - . -

‘his - d15<:1p1mary record -except- at a plenary -
'resentenclng However,
-applied the. § 3553(a) factors 1n section  404-

plenary
resentencmg See, e.g., United States v, Rose 379 e
F. Supp. 3d 223, 233 (SD.NY. 2019); United =~

States v. Simons, 375 F. Supp. 3d 379, 38889 .

- (ED.N.Y. 2019); Crews, 385 F. Supp. 3d at 445. R
Moreover, 18 U.S.C. § 3582(c)(2), which expressly

prohlblts a plenary resentenclng, nonetheless L

instructs the sentencmg court to:.consider the § . -

3553(a) factors in determmmg whether and to what R

extent to- redu_ce a sentence.

may con31der the defendant's dlsc1p11nary record.#

‘In support of his motton for a sentence reductlon o

redu sentence; See US.S.G. § -
1B1.10¢a)(3). For these reasons I conclude that I

_the defenidant has submitted a letter expressmg a SR
) des1re 1o accept responsibility for hrs actions; ECF - -

No, 230 1. At the or1g1na1 sentencmg, the defendant '
presented himself to ‘me as an incorrigible criminal, . -

excess of the mandatory m1n1mum 240 months

_4The Sentencmg Commrsston agrees that t:he 5 3553(a) factors :
_should be constdered when ruling ona§ 404 motion See United - .
States v."Stanbagk, 377 F.'Supp. 3d 618, 625 n.2 {WD Va. 2019)-
“(citing US Sentencmg Cornmn, ESP. Inszder Express, Special FRN
. Edition; . First
. hitps:/fwvw.ussc. gov/sﬂes/default/f les/pdf/tralmng/newsletter

s/2019—speclal FIRST STEP Act. pdf ) '

Step . det (Feb 2019),

" which necessitated a sentence " substantially -in )

- available " at L
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- As a result of the defendant's letter, which appears
- to be sincere, he stands in a better position today
- than he did at the time of the original sentencing,
" After considering the § 3553(a) factors, I conclude -
-~ that ‘the ~defendant's willingness to accept
[ respons1b1hty for - his' wrongdoing = warrants a
- reduction in- his sentence..[¥11] I also conclude, -

s . however, that a sentence above the mandatory

= prlson

_ ‘minimum 240 months remains necessary, in part |
'__because of the defendant's dlsmplmary record in

1L Conclusion ~ ~
‘Ac_cordingly,'thé defendant's term of imprisonment
as to count one is hereby reduced from 240 months
~ “to 200 months to run concurrently with his sentence

' on count three. Adding the mandatory consecutive

- sentence 'Qf 60 months on count two results in ‘a
‘total - sentence -of ~260 months. The term of

_ - supervised release imposed on count one is reduced

" ‘from eight years to six years, An amended
Judgment will be filed. N

) So ordered this 10th day of Apr11 2020.
_/s/ RNC
" Robert N: Chatlgny .

B United States D1strlct Judge :
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