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ROBRENO, District Judge.
Oscar Porter appeals the denial by the United States District Court for the District
| of New Jersey of his 28 U.S.C. § 2254 petition for a writ of habeas corpus. We will
affirm the district court’s denial.
L Background
In June 2005, Porter was convicted of, inter aha robbery, aggravated assault, and
atternpted murder. Specifically, Porter and two other men were alleged to have dragged
_ the victims, David Veal and Rayfield Ashford, into an alley, robbed them, and shot them.
Ashford died. Veal survived and identified Porter as the shooter.
Porter contends that his trial counsel was ineffective for: (1) failing to investigate
-and present testimony frOm his girlfriend, Katrina Adams, that he vvas at home with her at |
the time of the crimes; and (2) failing to investigate and present testimony from Adams
* and another woman, Rashana Lundy, that Porter was friends witn_Ashford, the deceased :
victim, and that Ashford would have invoked that friendship'had Por'cer threatened him
with a gun. | ’4 |
In J amiary 2608, Porter filed a petition for post-conviction relief (“PCR”) alleging '
in part ineffective assistance of trial counsel for failing to investigate and call the two '
\vit_nesses. The PCR court denie'dvthe petition without an evidentiary hean'ng. The New
J ersev Supreme Court ultirnately reversed the denial and remanded the case for an
evidentiary hearing on Porter’s. claim that he was denied effective assistance because of
counsel’s failure to investigate Adams and her alibi evidence. State v. Porter, 80 A.3d

732, 735, 740-41 (N.J. 2013). In addition, the New Jersey Supreme Court held that,
, .
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r‘ | |
although Porter had “not made é primav facie showing of en‘ti_tlement to an evidentiary |
hearing regardmg Lundy’s testimony on the friendship between Porter and Ashford, on
A remand' the PCR court could consider whether counsel was ineffective for this reason as
well. Id. at 740.
In June 2014, the PCR court held tﬁe evidentiary hear_ing, but limited it to

counsel’s failure to investigate 'Adams’s alibi evidence and prohibited Porter from calling

Lundy. The PCR coﬁﬂ: again denied Porter’s petition. After the denial was affirmed, State
Y Porter, Nb_. A—05>30-14T4, 2016 WL 4575702, "?‘3'(N.J.‘ Supcf,r. Ct. App. Div. Sept. 2-,. v
2016), Porter filed é .Section 2254 petition for a Wﬁt of habeaé corpué in the district court.
After the ciisfcrict court denied Porter’s petition in April 2020, Porter v. Johnson, No. 17-
 2796,2020 WL 2079267, at *1 (D.N.J. Apr. 29, 2020), we granted a cortificateof

effective assistance of counsel

appealability on Porter’s claims that: (1) he was denied
: R :

When trial counse} faﬂed to intervjew and call Adams-and Lﬁndy ; and (2) the district
court-should'have granted an eyidénﬁary hearing to consider _Lundj’s proffered
testimony. Both paﬂies agree that the last reasoned state court decision on the merits is |
the PCR court’s June 10, 2014 opinion.
| II.  Discussion

The‘ district éourt had jurisdiction pursuant to 28 U.S.C. §§ 2241 and 2254. We
'hé_ve jurisdiction pursuanf t0 28 U.S.C. §§ 1291 and 2253. When a district court bases its
decision on the stafe couff record without holding an evidentiary hearing, as is the case
here, we apply a plenary standardipf réview. Branch v. Sweeney, 758 F.3d 226, 232 3d -

~ Cir. 2014).
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Under the Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”), a
petitioner is entitled to habeas relief only if the state court decision “was contrary to, or-
involved an unreasonable application of, clearly_establiehed Federal law, as determined
by the Supreme Court of the United States.” 28 U.S.C. § 2254(d)(1).

A vdecisi.on is “contrary to” established Supreme Court precedent “if the state court
‘ applies a rule that contradicts the governing law set forth in [the Supreme Court’s]
cases.” Williams v. T aylor 529 U.S. 362, 405 (2000). An apphcatron of clearly
estabhshed law is “unreasonable” if the court 1dent1ﬁes the correct governrng rule but
applies it to the facts of the case in a manner that is not merely erroneous, but
“objectively unreasonable.” Id. ‘at 409-10; Yarborough v. Gentry, 540 US 1,5(2003). In
other words, “a state pri_soner must show that the.state court’s ruling on the clairn being
presented in federal court was so lacking in justification that there was an error well
understood and comprehended in exrstmg law beyond any possrbrhty for fairminded .
dlsagreement » Harrington v. Richter, 562 U.S. 86, 103 (201 1).

While our review of a district court’s decision is plenary, the AEDPA requires us
: tov give considerahle deference to the determinations of the state courts. Palmer v.-
Hendricks, .592 F.3d 386, 391-92 (3d Cir. 2010).

- Porter cllaims that the -PCR court applied the Supreme Court precedent of
Strickland v. Washington, 466 U.S. 668 (1984), in an objectively unreasonable manner
When analyzing his clarms of ineffective assistance for counsel’s failure to investigate

'and call Adams and Lundy Under Strzckland a.petrtloner alleging ineffective assrstance

of counsel must first show that counsel’s performance was deficient. 466 U.S. at 687.

4
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“This requires showing that counsel made errors so serious that counsel was not
fuhctioning as the ‘counsel’ guéranteed the defendant by the Sixth Amendment.” Id.
Second, a petmoner must show that the deficient performance caused prejudice. Id. “This
requires showing that counsel’s errors were so serlous as to deprive the defendant ofa
- fair trial, a trial whose result is reliable.” Id. To establish prejudice, “[t]he defenda’nt must
show that there is a feasonéble probability that, but for counsel’s unprofessionéi errors,
the resulf of the pfoceeding would have been different.l” Id. at 694. “Judicial scrutiny of
counsel’s performance must bé highly deferential,” and “the court should recqgnize that
counsel is strongly presumed to have rendered adeqﬁate 'assistance a.ﬁd made all
significant decisions in the exergise of reasonable vprofessional judgment.” Id. at 689, 690.
In light of the deference given to the state court under the AEDPA, as well as the
defefence gi?en to trial counsel’s decis.ions. under Strickland, our review is “dOubly
de’fefential.” Yarborough, 540 U:S. at 6. -

Porter also claims thaf the district court abused its discretion by declining to hold
an evidentiary heanng regarding Lundy S testlmony See Schriro v. Landrzgan 550 U.S.
465 473 (2007) (pr0v1d1ng that whether to hold an evidentiary heanng is within the

discretion of the district court).
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A. 'The PCR court did not unreasonably apply the performance pfong of |
Strickland in determining that trial counsel did not provide ineffective assistance for
failing to present the alibi testimony

‘Porter first argues that the PCR court unreasonably appli,ed the performance prong
of Strickland by concluding that trial counsel’s .assistahce was not ‘ineffective even |
though he failed to irivestigatg Adams’s aiibi claim and call Adams as an alibi witness.

During the PCR court’s evidentiary héa:ring, trial counsel explained hlS decision
not to call Adams at trial, stating that: (1) he typically did not like.to usé rel.atives or close
ﬁ%ends as alibi witnesses because they could be biased; (2) Adams was Porter’s
paramour; (3) Adams was young; and (4) aﬁer speaking w1th Porter about what Adams
remembered, he concluded that she did not have a good recolleéﬁon of events. Trial
counsel testified that “one of the worst things you can do as a defense attorney ina
homicide case . . . is to put on a bad alibi witness.” App. 160. Counsel further testified
that, instéa_d,he beli‘eved it wbuld be prudent to focus on cross—examinirig Veal on his
identification of Poﬁer. v | |

The PCR court concluded that counsei’s decision was tactical and sound trial

strategy because Adams “was a paramour of Defendant and in his experience, this would

1 Porter’s argument focuses on trial counsel’s failure to explore Adams’s

alibi evidence, but he also briefly argues that counsel provided ineffective assistance by
failing to investigate and call Lundy and Adams regarding the alleged friendship between

" Porter and Ashford. As discussed in Section II. B., infra, trial counsel did not prejudice

Porter by failing to investigate or utilize the irrelevant and speculative evidence of the

alleged friendship. Therefore, we need not discuss the decision to exclude the testimony
of Lundy and Adams on this issue under the first Strickland prong. Strickland, 466 U.S.
at 697 (providing that a court may address the performance and prejudice prongs in any

order and need not address both prongs “if the defendant makes an insufficient showing
on one”). '

6
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not be favorable fora defendant;” and that POrtef had told him ‘fshe did not have a good
recollection of what hapnened.” Apn. 85. The PCR court also concl‘uded after hearing
Adams’s testimony that she was incredible, and it did not believe ehe was with Porter on
the night in question. Poﬁer argues that Adams’s evidentiary hearing testirnony shows
she had a good recollection of the night 1n question. However, the PCR court’s
concluSion_to the contrary was not unreasonable since Adams’s testimony shows tnat,
other than that Porter picked her up from work at around 10 p.m. and they slept tolgether,
she did no£ refcalll many other details from the time in Aquestion. | |
Based on trial counsel’s eigniﬁcant experience, he believed thatv Adams WOUid
have been a poof witness and that attacking Veal’s i_dentiﬁcaﬁon of Perter would be more
persuasive to the jury. Such a decision is within the realm of reasonableness and'does' not
violate the dictates of Strickland. See Strickland, 466 U.S. at. 691 (“[A] particular
decision not to investigate must be directly assessed for reasonabl‘eness in all the
circurnstances, applying a heavy measure of deference to couneel’s judgments.”)é Lewis
v. Maziirkiewicz, 915 F.2d 106, 111 (3d Cir. 1990) (providing that counsel “may pr,operly.
‘rely on infonnation supplied by the defendant in detennining the nature and scope of the
needed pretrial mvestigati_on”). In concluding that trial counsel’s decision not to call
Adams as an alibi -witness \;vas reasonable and not an error “so serious that counsel was
not functioning as the ‘counsel’ guaranteed the defendant by the Sixth Amendment,” the -
PCR court did not apply the first prong of Strickland in an obj eetively unreaeonable
manner. Strickland, 466 U.S. at 687. Similarly,after having reviewed the record, and in

light of the significant deference due, we cannot say that the PCR court’s analysis of the

7



Case: 20-2048 Document: 38  Page: 8 Date Filed: 07/12/2021

first Strickland prong “was so lacking in justification fhat thére was an error well
understood and comprehendéd in existmg law bgyond any possibility for fairminded
disagreerhent.” Harrington, 562 U.S. at 103. Because Porter fails to méet the first prong
of Strickland, we neevd not reach whether Adamé’s exclusion also prejudicéd Portér. See
Strickland, 466 U.S. at 697. |
" B.  The PCR court did i;ot unreasonably apply the prejudice prong of Strickland
in determining that trial counsel did not provide ineffective assistance in failing to
present the friendship evidence and the district court did not abuse its discretion by
declining to hold an evidentiary hearing on that evidence
Porter contends that the lack of friendship testimony from Lﬁndy and Adams
prejudiced him in violation of Strickland and that the district court abused its discretion
by faiﬁng to address his request for an evidentiary heé.ring thereon.
A district court 1s réguired to hold an evidentiary hearing only when the petitioﬁer
presents a prima facie showing fhat “anew heéring would have the potential to advance
 the petiﬁoner’s claim.” Siehl v. Grace, 561 F.3d 1_89,' 197 (3d Cir. 2009) (quoting
Campbell v. Vaughn, 209 F.3d 280, 286-87 (3d Cir. 2000)). In other words, the petitioner
" must establish that “there is a reasonable probability that, buf for counsel’s
uhprofessiohallerrors, fhe result of [his trial] would have been different.” Id (alteration in
original) (quoting Hull v. Kyler, 190 F.3d 88, 110 (3d Cir. 1999)). This is the same
~ inquiry used in the prejudice prbng of Strickland. 466 U.S. at 694. Thus, if Porter Waé not
| vprejudicéd by the exclusion .of the ﬁieﬁdship tevstir-nony bécause its inclusién could not

have changed the results of an otherwise fair trial, the district court could not have abused -

its discretion by declining to hold an evidentiary hearing on the same evidence.

N
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Porter claims that trial counsel’s fajlure to call Lundy and Adanrs attrial regarding
the etlleged friendship was without j'ustiﬁcatio_n and that, had counsel produced them,
Veal’s identification of Porter would have been nndermined and there would have been»a
reasonable probabrhty of a different outcome Thus, Porter claims that he was prejudiced

'vby the absence of the frlendshrp evrdence and argues that he has made a prrma facie
showing that a new hearing would have the potentral to advance hJS clarm

Regarding the PCR court s refusal to permit Lundy to testrfy at the evrdentlary
hearrng on the alleged frrendshlp between Porter and Ashford and hm1t1ng Adams’s

o testimony to the alibi evrdence the PCR court ruled that “an evrdentrary hearmg would
not be helpful” and that counsel’s decision not to proffer Lundy s friendship testlmony
“was likely sound trial strategy that would not have cnanged the outcome of the
proceedings.” App. 87.

Even if Lundy and Adams had testrﬁed that the frrendshrp existed, any testrmony
regazding how Veal might have reacted to Porter if they were in fact friends is pure

“speculation which would have been inadmissible.. Indeed, the PCR court initially

| concluded that the trial court “would not have allowed the testimony because the fact
vthe}#l were friends is not probative.” App. 112. Moreover, the New J ersey Supreme Court

 specifically found that Porter had not established a prirna facie showing that a hearing

regarding Lundy and the testimony of friendship was warranted, Porter, 80 A3dat 74_0,'

and Porter did not pres_ent any evidence on remand that would have changed that |

conclusion.
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Thus, Porter nas failed to establish that the PCR court unrea’sonabl}t applied the |
prejudice prong of Strickland in determining that trial counsel was not ineffective for
' failingto inv-estigate and call Lundy- and Adams to testify regarding the alleged
friendship, as this- ev1dence would have been speculative, irrelevant, and inadmissible in
nature. See Strickland, 466 U.S. at 694 (providing that under the prejudice prong, “[t]he
defendant must show that there isa reasonable probability that, but for counsel’s
unprofessional errers the result of the proceeding would have been different”)'. Counsel’s
fallure to present the irrelevant evidence did not deprive Porter of a fair, reliable tr1a1 and,
thus, did not prejudice him under Strickland. Id. at. 687

Given that the frlendship evidence could not have changed the outcome of the
case, the district court did not abuse its discretion by not holding an ev1dent1ary hearing.
on this evidence since it had no potential to advance Porter’s claims. Szehl, 561 F.3d at
197.

Because the PCR ccurt did not apply the prejudice prcng of Strickland in an
cbjectively unreasonable manner, and the district court did not abuse its discretion by
declining to hold an evidentiary hearing on irrelevant information, habeas relief is also-
not warranted on these grotmds. |

| L. Conclusion
For the foregoing reasons, we will afﬁrrn the district court’s denial of Porter’e '

Section 2254 petition for a writ of habeas COTpus.

10
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THE COURT: ... v. Oscar Portexr, indictment

S

4-12-3785. Appearances, please.

MR. MOSKOWITZ: Harry Moskowitz, assistant

| prosecutor, for the state.

MS. DeJULIO: Lois DeJulio on behalf of Oscar
Porter{ who'’s been brought from statelpriSOB, is seated
here at coﬁnsel table with me. |

THE COURT; How you doin’ today, Mr. Porter?

MR. PORTER: Okay, Juagé.

THE COURT: Alright. 'Alright, as.I
understand it, this is a P.C.R., ineffective assiétance
of_counsel, and‘i'understand that the issue is limitea
to trial counsel’s failure to investigate an alibi
defense. I would say succinctly that thaﬁ’s what this
is about. If I'm wrong, you can corfectvme, Ms.
Dejulio. |

MS. DeJULIO: Judge, I -- I -- I would say
yes. And also there is some téstimony.ffom the two
witnessesareléting.tb-the_identifiéation’in this case,
as weli. | | |

THE COURT: Okay. Do you understand that to
be an issue, Mr. Moskowitz?

MR. MOSKOWITZ: Jﬁdge) the Supremé.Court was
very specific in sending this down and their opinion

said it applies to the alibi. We're here for the
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alibi. That’s it. As --

THE COURT: Wouldn't you agree?

MR' MOSKOWITZ: -- (indiscernible).

MS. DeJULIO: Uh, Judge; I think the opinion
says that Rashana (phonetic) Luﬁdey’s (phonetié)
testiﬁony may be taken. And, uh, she iS'not an alibi
witness.- She, um,‘her testimony would relate only to
thé fact that the victim aﬁd the defendant knew each
other and were well acquainted, knew each other by
name. Uﬁ, and, therefore, it would bé unusual that the
surviving victim did’not hear.any coﬁyersation between
the two men that would reflect fhat they kﬁéw each
other.

THE COURT: Where is that referenced in,thé
Appellate‘Division opinion thét the remand is to’
include'that issue?

FMS. DeJULIO: The Supreme Court 0pinion,\-—

THE COURT: Yes. | |

MS. DeJULIO: -- Judge? Yes.

»THE.COURT; Sorry.

MS. DeJULIO: Judge, I'm looking at the, um,

-slip sheet. So, that would be my page 16, the Supreme

Court says: With respect to Lundey’s proffered
testimony) we note that defendant was not convicted of

any charges concerning Ashford (phonetic), and that
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defendant has not made out a'prima facie showing
entitlement to a hearing.

Névertheless, the remand judge maf consider
whether or not triéljcéunsél’s failure to investigate
Lundey’s statement in her certification that Ashford
and‘defendant were good friends constitutes iﬂeffectiVe
assistance of counsel.

MR. MOSKOWITZ: Judge, I'm relying on the
ianguage on pége 2, Judge, with-reépect to Lundey’s,
uh,‘_.. The defendant has not made out a primé facié»
showing.of entitlement to a hearing on that claim,
Judge-, I’d ask that this hearing be narrowly limited
to the alibi. That’s the -- that’s the operative‘
words, Judge, in that phrase.

>,MS. DeJULIO: Well, I think nevertheless, the
remand judge may cbnSider, uh,'would'be up to Your
Hoﬁor to decide; Um, although it’s_éertainly'true,
Mr.; um, Porter was not convicted of the counts |

relating to_Ray (phonetic) Ashford; however, wum, this

|lis a single transaction. And so the identification,

um, relates to both, uh, both victims since this is one
single transéction-

| If it could bé shown that Mr. Porter and Mr.
Ashford were close friends, had known each other, youi :

know, since their school days, um, the identification
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made by fhe'surviviﬁg victim would be undermined if his
ﬁestimony did not reflect that thefe was any
coﬁversation'between) um, Rayford (phonetic), uh,
Rayfield (phonetic) Ashford and Mr. Porter that you
would expect if they knew each other. Um, éarticularly

under the circumstances, you would expect to heaf, uh,

.something‘along the lines of, you know, Oscar, we've

known each othér; Why areIYOu.doihg this? lDon;t -
don’t kill mé.‘ We grew up tqgether, Someﬁﬁiﬁg along
the lines that would, uh, be normal in a situation
where two people wﬁo’ve known each other from childhood
are involved in this situation. |

And the trial testimony, the -- the surviving

victim, David (phonetic) Veal (phonetic), didn’t

indicate anything at all that Would show that, um,
Ashford knew cone of the aSsailanté, um, knew him well

from childhood. So, I think that although there was a

:hung jury dn the, um, counts relating to, um, Ashford,

certainly it was one traﬁSaction. The two men weré
tégeﬁher.~ They were on their knees sidé—byfside wheni
they were shot. Um, so I think the I.D. gées to both,
um; both memn. '

MR. MOSKOWITZ: Judge, the state would'

strongly diségree.' The operative word there -- expect

-- expect how his homicide victim would act when he-
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sees somebody he knows. Again, that’s speculation.
That'’'s not éppropriate for a post—conviction'relief
evidentiary hearing to speculate as to how a victim
should act and as to what conversétions,should have
taken place. |

 MS- ﬁeJULIOt Well, Judge,'i would only --

MR. MOSKOWITZ: Tt could --
MS. DgJULIO: I'm soxry.
MR. MQSKOWITZ: I'm sorry, COunsel.

MS. DeJULIO: Please, go ahead.

. Mﬁ.:MOSKOWITZ: lIt cQuid just easily be said
is he saw a éun, and he was in chock that a friend
would;pull a gun on him and hg.didn’t say a word.
Either way, it éould be trué, Judge, but we’'re
speculating. ﬁé’re here for a:harrow iésue on the
alibi,Aand did.counsel commit a grievous error in not
calling?thisialibi witness? Mr. Salutivis ready to
téstify, Judge . Thé state would respectfuily_submit
thgﬁ we move On. | |

" MS. DeJULIO; ,Jﬁdge, I would just state that
becausé,vum, Mr.:Porter;s‘original trial atto:ney did

not speak with Ms. Lundey or Ms. Adams regarding the

relationship of Mr. Porter and Mr. Ashford, that the

questioning of Mr. Veal, um, did not address that. Uh,

and had that happened, we might havé a gréat deal more
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Colloquy : B 8
information about what occurred during that horrible
time when the two men were basically awaiting their

anticipated death. Um, if the proper investigation had

been dome, that -- there might be a great deal more

testimony relating to whether or not there wexe any

signsAthat, um, Ashford recognized one of the
assailants as Oscar Porter..

THE CCURT: This hearing is going to be
limited to the issue of the alleged‘failure of trial'_‘
coﬁﬁsel to investigate the alibi. After this hearing
is coﬁcluded,'after I've takén the testimony, if iﬁ my
judgment I want to expand the hearing; I'll let you
know. And if I -- if I do think that thaf should be
done, I'11 state the reasons why. And if I don't think .
it should be done, I'1ll state the réasonS'why not. |

MS. DeJULIO: So, Judge, you do not wanﬁ to
hear the testimony of Rashana Lundey? |

THE COUR?; Correct, not today.

MS. DeJULIO: And -- and, um, alright, Judge,
uh, then ask that she be excused? |

THE COURT: Any objection?

'MR. MOSKOWITZ: No; No obﬁection, Your
Honor.

THE.COURT: You may eiéuse her.

MS. DeJULIO: (Pause). Would you just go,
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1{|Rashana? You’'re not needed here today.

2 . THE COURT: Call YOur first witness.
3 - MR. MOSKOWITZ: Yes, Judge, the state would

4||call Gerald Saluti to the Stand.

5{| = -  MS. DeJULIO: Uh, ...
6 ' THE COURT: Yes.
7 MS. DeJULIO: ... Judge, I thought the burden

8|lwas on the defense and that I would need to go first:
9 ' THE COURT: Well, Mr. Moskowitz is very
10||gracious. I suppose, uh, he -- he was just being

11 || gracious, not --

120 MR. MOSKOWITZ: Oh, T'm sorry, go ahead.

13 MS. DeJULIO: Uh, well, ...

14 ) MR. MOSKOWITZ: No, mo. Okay, I'm soiry.
15 :  MS. DeJULIO: Ms. Adams, Katrina Adams.

16 : . MR. MOSKOWITZ: Okay.

17 ', _ MS. DeJULIO: You can sit down, Mr;.?orﬁer;
18| | THE COURT: As the defense,.the petitioner

'19||has the burden. Sooner or later Mr. Saluti was going

21||was going to be able to lead and who was not, but --

22||and that would be decided by who called them.

24 || swear you in. Raise your right hand.

25| KA TRINA A'DAMS, WITNESS FOR THE DEFENSE,

20||to testify, Mr. Moskowitz. It was only-a matter of who

23 . GHERIFF’S OFFICER: Remain standing and I‘'11
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Adams-Direct 10
SWORN/AFFIRMEDr

SHERIFF'S OFFICER: State your name for the

record.
| MS. ADAMS: Katrina Adams.
SHERIFF’'S OFFICER: -speil it in full, please.
Msﬂ ADAMS : K-A—TfR—I—ﬁ-A“ A-D-A-M-S.
THE COURT: 'Thank'you. You may be seated.
Proceed. | |

MS. DeJULIO: Thank you, Judge.

DIRECT-EXAMINATION BY MS. DeJULIO:

A
oS

Q. Ms. Adams, before we begin the important
testimony, let me just ask yoﬁ, are you.wearing braces
right now-on your teeth?

Ai Yes. }
Q. aAnd does that affect your.ability-to speék a

little bit?

A. Yes.

Q. Um, when were those braces put on?
A.. Um, about a year ago:
Q. And, uh, is this going to be a permanent

situation or will they at some point be removed? °
A.. I have a retainer. . The retainer.comes on in a
couplé of months.

Q. Okay. Let me ask ygu, how old are you?

A. Twenty—nine.
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Q. And what was the 1ast'grade that you.finished
in schooi?_
‘Ag_ ‘Some college.
Q: . Some college? Whére'did you go to high

school?

A University High School.

0. And did you graduate?
A. Yes; o
Q. ’ Ahd where have you been attenaing coliege?
A Essex County_cbllege. |
Q.. Are you employéd?‘»
A. >Yeé.
Q. Where do you WOrk?
A. J.P. Morgan Chase.
0. And how long ha&e yéu workedythere?
A. Ten yearsf  |
Q. | And what is'your job ﬁitlé?
A. I'm lead telier,loperations specialist.
Q. Aﬁd could you jusf‘eXplaih what that means?
A.  Unm, i manage the telier line,‘and T work with the .

manager hand-to-hand to insure that the branch is -
folioﬁing policies and procedures.

Q. vAnd when you say you manage the teller 1ine,
doés'that mean you supervise the other tellers_in the'

bank?
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Adams-Direct 12

Yes.

Q. Do you have any criminal convictions? A
No.

Q. Do you know Oscar ﬁorter?i

Yes.

Q. How long have yoﬁ known_hiﬁ?’

/

For about 20 years.

Q. How did'you meet?

Elementary.-

0. | Elementary school?

Yes.

0. 2And did there come a time when you began a

romantic relationship?

AL

Yes.

Q-‘ #When did that begin approximately?

I was around 14.

0. Ckay..

I‘m gonna say around 15 years ago.

- Q. And .did you begin --

THE COURT: ~ One moment. Tell the pecple in

the cell they need to quiet down, please. Tell them if

they don’t quiet down, they’ll be sent downstairs and

they will not be seen. (Pause). How longvago did you'

say you became romantic with, uh, Mr. Porter?

MS. ADAMS: Around 15 years ago;
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Aaams—Direcfv. - 13
Bf MS. DeJULIO: |
Q. And did there come a time when you bégan
living together?
A; Yes.
Q. Now; weré you also acqﬁaintéd wiiﬁ.Rayfield
Ashfprd?

A. .Yes."

0. And how long did you know him before his

death?
A.: Around 20'yeérs.
Q. And, um, how well did you know him?
A.  Um, we'live on the same_block and went to the same
schobl.' | |
Q. and to your knowledge, was Oscar.Porter

{ acquainted with Mr. Ashford?

AL Yes.

Q. And how long did they know each othexr?

A. Around the same time, around 20 years.
Q. Did you see them together on occasion?
Al Yes.

Qf And, uh,'did Ashford knbw_Mr._Porﬁer by_name?
A. Yes. |

0. Now, going back to September of 2005, were
you living together with Mr. Porter at that time? I’'m

sorry, September of 2003, were you living'together with
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Adams-Direct ' 14

Mr. Porter at that time?

1a. Yes.

Q. And when did you.learh of Mr. Ashfordfs
death? -

{A. The next day}

Qf' The next day? -
A. Yes.
THE COURT: What day? - Oh, the day aftér he
died. I thQuéht,you meant like date,Aokéy.
| MS. ADAMS{ The date, September 11th.

BY MS. DeJULIO:

0. And, um, how did you learn about his death?
A. I got a phone call.
Q. When did you learn that Mr. Porter was

suspééted of shooting Ashford?

12. Months later, after, um, the police came to his

| grandmother house.

THE COURT: I'm sorry, did you say-a month or

MS. ADAMS:, Months.

_THE‘COURT: ~- months, plural?
MS; ADAMS : 'Moﬁths, plural.
THE COURT: Months, plural.
MS. ADAMS: Mm-hmm. |

THE»COURT: One second. {Pause) . What
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Adams-Direct 15
happened_months‘1étervthét céused you to learn that he
was a suspect?

MS. ADAMS: Um, the police caﬁe-to his.
grandmother’s house. |

BY MS. DeJULIO:

0. And were you present when the police came?
A. No.
Q. Um, how -- did someone then tell you that the

police were looking for Oscar Porter?

A. -Yes.

0. And who was that?
A.  His mother.
0. 2And as a result of that, what happened?

A. As a result of it,vI told himnﬁhat'he needs tov
turn himself in. |

0. And did that happen? )
A. Yes. |

1 0. Did there come a time when the police came to

yourAaﬁartment? |
A. Yes.

Q..' And wﬁat haépened'on that océasion?
A. -~ They knocked on the dooxr.

THE COURT: Wait é sécondﬁ I'm a little bit

confused. There was a timé when the deiendantfs mother

told you the defendant was a suspect. You told the
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1 defendant he had to turn himself in. Now you're

telling me that there came a time when the.police came
to yqur,house.l And my questicn is when, in reference
to when you heard he was a suspect and when you told
him to turn himself in,'when did the policé come to
your house? |

| 'f‘MS. ADAMS: I don’t remember if it was days
or weeks later. But they came to my hoﬁsé éftervthe

grandmother’s house. He didn’t turn his self in till

‘after that.

THE COURT: Was that after you told him to
turn himself in that the police came to YOur house?
MS. ADAMS: Yes.

THE COURT: One moment, please. ({Pause).

Next question.

BY MS. DeJULIO:

.

Q. Was that a frightening experience when the

'police broke down the door?

MR. MOSKOWITZ: Objectibn, Your Honor.

THE COURT: What's the objection?

MR. MOSKOWITZ: What’'s the relevance?

THE»COURT; ﬁhat‘s the relevanée?

MS. DeJULIO: fUh, Judge, I anticipaté that
there will be‘a question as to why, um, Ms. AdémS'did'

not gé with her alibi testimony to the police.
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Adams-Direct - 17
THE COURT: I’'1l allow it for that purpose.
BY MS. DeJULIO:

Q. Was it a frightening experience when the

‘police broke the door down to your apartment?

, Af i wasn’t there when they came to my.apartment.
Q,. éou were not thefe.
A.l No.
Q. And did you hear about it later?
A. Yes.:‘  | |
0. "And\what -~ were you aisturbed‘when you heard

about what had happened?
A. Yes.
Q. ©Now, going to September 11th of 2003, at 5:00

A.M., do you know where Mr. Porter was at that time?

A. . Yes.
Q. Where was he?

Al Eight—sixteén>Soutb 16th Street.
Q. And -- |

THE»CCURT; I'ﬁ.sorry. Can I get that
address again? |

MS. ADAMS: ﬁight—sixtéen South 16th siréet.

- THE COURT: Eight-sixteen Séuth 16th. And
what daﬁe was that?

MS. ADAMSQ September 11th.

THE COURT: Of what, 20037
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MS. ADAMS: Yes.
THE COURT: -Next question.

BY MS. DeJULIO:

0. Do you know where Mr. Porter was?
{A. Yes. |

0. And how do you know?
A. Because ﬁe was with me.‘

Q. And where were the both of you?
‘A.  Sleep.

Q. Asleep?
A.' Yes.
Q. - And was that address that you just gave to

the judge your apartment, the --

AL Yes.
Q.. -- apartment‘that you sharea?
A. Yes. |
0. - And, ﬁm, how can you be sure that Mr. Pprter

Awas there at the time? Couldn’t he have sneaked out

while ybu were sleeping?
A. | No, I laid on hisvcheét;
| THE CéURT; I'm sorxry, i didn’t understand
you..
MS. ADAMS: »I laid on his chesﬁ.
BY MS. DeJULIO:

Q. (pPause). Uh, once you found out that Mr.
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Adams-Direct/Cross ' , 19
Porter was being charged with shootihg Mr. Aéhfora} why
didn’t you go to the police and tell them about this
informationé | |

A. Well, they kickéd_down'my door. I didm*t feel

comfortable talking to them.

Q. Now, were you ever conﬁacted”by Mr. Porter’'s - N

trial attorney,'Mr._Salutié
A; No.

Q. Um, did you ever spéak'with anyone from his
office, such as an investigator?
A, No.

| Q. If Mr. Salﬁti had asked you to testify’at Mr.
Porter’s trial, would you have willing to do so?
A. Yes.

: Q. And would you have testified té the, ﬁh,
informaﬁion you’ve just given us as to Mr. Portgr’sA
whe%eabouts on that date and tiﬁe?

A. .Yes. |
.MS. DeJUiIO:‘ I have no furtﬁer questions.
. THE COURT: Crossf
MR. MOSKDWITZ: Thank you, Your Honor.
CROSS-EXAMINATION BY MR. MOSKOWITZ: |

Q. Ms. Adams, my name is Harry Moskpwitz} I'm

.an assistant prdsecutori When Mr. Porter was

origiﬁally'tried,.were you at the -- were you in the
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éourtroom -- I meaﬁ ﬁhe courthouse?
A. Yes.
Q. And you watched the entire trial?
A. No.
0. .Paitvof the trial.
A. Yes.
Q. Did.you see the victim testify?
A. _Yes. | |
Q.- bkéy.' Now, itﬁs yoﬁr'testimény that you4 

weren’t there when the police kicked down the door,

right?
A. ‘.No.
Q. You just saw evidence of a broken door?1
A. No. My mother and my little sister was there.
Q. Okay, but you Weren;t theré,
A. No.:
Q. Answer my questions, please.
A. No.
Q. You were not there.
A. No.
Q; And you’re saying today that you wefe so

frightened that you didn’'t go to the police. Is that

correct?
A. Yes.’

0. Okay. And you stated that you knew Mr.

20
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Ashford'was, uh, murdered the day after it hapfened,
éorrect?
A. ‘'The same day. 

Q. The same day.

A. It happened at 5:00 A.M. I found out later that
morning.
Q. And you found out that your boyfriend, your

paramour;'somebody who’s living with you was wanted in
cbﬁnection>With'thatvmurder. Is that correct?
A. Yes.

Q. Ana when you found out,vyou‘didn't go to the
police, correct? | | |
A. No.l

Q. ”Causeiyou Could}have told them that_they got

the wrong guy. But you didn’t go,

A No. _ o TR
Qf ... right? )

A. No. |
0. ’'And then whén he was arrested, you didn’t go

to the police, correct?
A. No.
Q. A month goes by, you didn’t go to the police

then, either, right?

A, No.

Q. And you knew you could go to the police.
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Adams—Croés ' 22
A. Yes.
Q-' But you didn’t do anything.
A. No.
Q. You just sat with that informatiom. You kept

it to yourself, right? ' ‘ o

A.  No.
Q. You didn’t keep it to yourself?
A. No.

.Q._- You didn't.téll the pélice,‘though-
A. No. .

Q. Okéy.. You told everybody else arcund but the
police. 1Is that correct?
A. Yés.

Q. Okay. Now, let'’'s go back to.that September

'11th day. You knew it happened at 5:00 A.M. What time

-- were you working at Morgan on that time, ét the timé
when the muraer happened?
A. When the -- i'm sorry?

Q. Were you working -- were you workiné at your
present position at thét time?, |
A. No. |

Q. Whefe were you working then?
A. Beét Buy.

0. Best Buy.

A. Yes.
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Adams-cfoss . . 23
Q. _Okayf What time did you ha?e to get up for
work? |
A. I didn‘t have to be to work until 4:00.

Q. Four P.M.

A. Yes.
Q. So, when you had to go to work at 4:00 P.M.,

what time did you stay up till at night?
A. I don't remembér; |

Q. You don’t remember what time.yoﬁ stajea‘up
tO?' | |
A. No; I don’t.

Q. Let’s go'back with yoﬁr best estimate. Did
you stay up till 3:00 in the morning, 4:00 in the |

morning when you used to have to go to work. late?

A. I don't remember.
Q- You don’t remember that‘day.
A. No.v
Q. Okay. Do you remember what T,V..shows you

watched that day?

A.- No, I don't.

Q. Do you remember if you went to work the next
JdaY?
AL Yes.

0. What day of the week wés it?

A. I don‘t --
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Adams-Cross ' 24
Q. Don't remember;
Al - reme%ber.
Q. Do you rememberlwhat you had- for dinmer that
day? |
AL No, I don’'t.
Q. But you remember he was sleeping on your .
‘chest.
A. No. :I was sleeping on his chest:
Q. and you rémémbér that.specificailf-
A. Yes! | |
Q. Were you doing that the day before, ...
A. Yes. |
Q. . sleeping on his chest? So, you always
slept on his chest. |
 A; Yes.
Q.. So, there’$ o way hé could have gotﬁen out
A. Yes
Q. -.:A'cause you slept on,ﬁis'chest every
night.
A. Yes

Q. - Now, did you go to his lawyer, Gerry Saluti,
and say you knew all this information,'that'he had to
be with you?

A. - No.
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' Adams-Cross , 25
Q. Did you go to him?
Q. Did you know he was represented by Gérry

Saluti?

A. Yes.

Q. But you didn’t go forward to him.
A. No.
Q. You didn’t prepare -- you didn’t prepare a

statement for him to say, listen, call me because 1

| know where he was. You didn’t do that.

A. No.
Q. . So, the first time you made Gerry Saluti
aware that you had this alibi that he was with you was

what, a week before trial? Two weeks before trial?

| When?

A. I _- I told Oécarvto tell his,lawyer. His lawyer
was supposed to contact me. i’m not sure when he toid‘
him.

Q. Okay, but you never went. and toid the lawyer;
you nevef went out of your way.

A. No.

Q. And how long was he your boyfriend for?
A. I don’t remember the exact amount of years. You

want me to calculate?

, .
N \

Q. Ten years?
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A. I would say ..: yéah; roughly.

Q. Okay. But YOu never .came forward to tell him
that yoﬁ were the -- that he was with you that night'he
was -- and he’'s accusga on murder-'

A- No.
0. 2And when he got inaicted, you - found out he

| got indicted for murder, right?

A. Yes.
Q. But you didn’t come forward then, either, did
you?

A.  No.
Q. By the day -- the day after the’mﬁrder, let’s

go on to September 12th. Was Oscar Porter with you?

A. (Pause) . Yes.
0. You seem hesitant in your voice:
A. Because when I said the next day, I meant the same

‘day, but it was later on that day.

Q. Okay. .So,vhe was with you?
A. That day, yes.
Q. Did.you sleep on his chest that night?
A.  That night, éeptember -
0. Twelfth.
Al Yes.
Q. And Septeﬁber 13th; did~youvsleep on hisf

chest that night?
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A, I £emember Septemberviith.3
Q0. Okay. But 12th and 13th is a 1ittle fuzzy?
A. No. I don't -- I don’t remember.
Q; "You don’'t remember.
Q. Okay. But you remember the.llth.
1A Yes. |
| Q. . Okay. Do you remeﬁber the 1dth?
TA. Yes. |
Q. Oh -- yoﬁ'remeﬁber the 10th?
Al Yes.
Q. Tell me abeut the 10th. Were you sleeping on
his cheet that night?
A. Yes.
| Q. Okay. But you don't-remember the 12th and
the 13th. | |
MS. DeJULIO: Judge, at this point this --
MS. ADAMS: No.
MS. DeJULIO: -- has been asked aﬁd answered
repeatedly. | | |

THE COURT: I think you’ve ‘sufficiently gone

into the sleeping on the chest, uh, aspect of your

cross-examination, Mr. Moskowitz. Proceed.

MR. MOSKOWITZ: Thank you.

BY MR. MOSKOWITZ:
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Adams-Cross | v - 28
Q. . Now, before you said you remember -- you said

you remember September’ilth; Um, before you went to

| sleep, did you watch T.V.?

A.‘ I donft remember .
Q. Did you have dinner together?
A. No;
0. ©No. Okay, so wﬁen was the first time you

were together that night?

A. When he picked me up from work.
Q. And what time was that?

A. Ten something.

Q. aAnd then you went home.

A Yes.

0. Okay. Do you know what time you got up that
morning of the homicide?

A. No.

0. Okay. By the way, how far -- when you were
living -- what was the address again? The apartment

you were living together at?

A. Eight—sixteeﬁ.

Q. Eight—sixteen what?
A. South Sixteenth Street.
Q. In Newark.
A. Yes.

Q. How far was the homicide from where you were?

.
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Adams—Cross/Re—direct 29
A. A couple blocks.
: MR.‘MOSKOWITZ: I have hO'further guestions,

Your Honér. | |

THE COURT: Ms. DeJulio, anything?

MS;ADeJULIOr Just_éne questibn.

THE COﬁRT: Yes, ma’am.
RE-DIRECT E}LAMINATION BY MS. DeJ'[JLIQ:

Q. ~Um, did yoﬁ expect to be contacted by Mr.
Porter’s attorney? |
A. Yes;

Q. And did you expect to be called to testify at
the trial? | |
A. Yes.

MS. DeJULIO: Thank you.

THE COURT: “(Pause). One moment. (Pause) .
Mr. Moskowiﬁz, any.fe—éross?z '

MR. MOSKOWITZ: No, thank you:

THE COURT:i You may step doﬁn. Thank you.
Please cali yoﬁr next witness. |

'MS. DeJULIO: Your Honor, that’s the only
witness we have.

THE COURT: Mr. MOSkqwitz, piease call your’
fifst witness. | | |

MR. MOSKOWITZ: Yes, Your Honor, .the state

would call Gerald Saluti to the stand.
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Saluti-Direct . ~ 30

SHERIFF’S OFFICER: (Pause). Remain

| standing. Raise your right hand, please.

GERALD MICHAETL . S A”LVU T ;, J R.,
WITNESS FOR THE STATE, SWORN/AFFIRMED..V

SHERIFF'S OFFICER: Pleaée State your name
forvthe record. Spell‘your last name;vpleasé.~

MR. SALUTI: Gérald.Michael Saluti, Jr., --

SHERIFF’S OFFICER: Quiet in'court_pléase.

MR. SALUTI: -- S-A-L-U-T-I.

‘SHERIFF'S OFFICER: Thank you, sir.

THE COURT: You may be seated.

MR. SALUTI: Thank you,.Judge.

THE COURT:. P?oceed, Mr. Moskowitz.

MR. MOSKOWITZ: Thank you-v
DIRECT-EXAMINATION BY MR. MOSKOWITZ:

Q. sir, are you_a‘ﬁembér of the New Jersey Bar? -

A. Uh, not currently.

Q. How long were you a ﬁember of the Bar?
A. Twenty—two.years,

-Q. And what areas of law_did you practice in?
A. Almost exclﬁsi&ely,criminal.

0. Did you try a lot of cases?
A. Uh, that would be an understatement. Yes,.I.have.
Q.  About how many jury trials did you have?

A. Somewhere betweén 100 and 200.




FILED,

Clerk of the Appellate Division, October 09, 2014, A-000530-14

3

Saluti-Direct _ 731
1 Q. Um, were'they primarily criminal cases?
2||a. '2115
3 Q. All criminal cases.
4 A. Yes, sir.
5i] - Q. ' Okay. And did you try homicide cases?
6||Aa. Very mény. |
7 . Q. How many Would.you say?

8 .A. The lowést nﬁﬁbér would be 20.

9 Q.- ,Okay! And this was ov;r ﬁhe course of how
. 10| | many yeéré thatvyou tried these cases?

11a. Around 20 years;

12 : 0. Twenty yeafs; okay. Aha you were aiso an
13 || assistant prosecutor?

14| A. Bergen County, New Jersey, sir.

sl Qi okay, and hbw long were you an assistant
16 || prosecutor for? | o

17||A. Two—and—a—half years.

18 Q.- Okay. Now,.sir, there came a point wheﬁe you
19 represeﬁted, uh, one Oscar Porter?

201 A. I did.

21 Q. Okay, and you prépafed tﬁe caseé

22||A. I d@id. | |

23] VQ."-And you tried.the case.

2alla. - 1 aia. |

25 Q. -- Is that correct?
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{A. I did.

THE COURT: If I may interrupt, it goes
without saying that this is an ipso facto waiver of any
attorney-client privilegé. You would'agrée. |

MS. DeJULIO: Yes, Judge.

THE COURT: Okay?

MS. DeJULIO: But és.to the issues here; yes;

"THE COURT: You know what I mean, Mr. Saluti,
don’t you? o | |

MR..SALUTI: ‘I.sure:do, Judge.

THE COURT: Ana you -- this -- this
circumstance ﬁeans a waiver of your-éonversations with
your forﬁer client, correct?

MR. SALUTI: I'm awafe, sir.

THEVCOURT; You understand what —; what we're
talking aboﬁt, Mr. Portér?

MR. PORTER: Yes.

THE.CQURT:» Ckay - T'm sorry to interrupt,
Mr. MoskOWitz}'proceedt

VM?. MOSKOWITZ: Okay; thank you.

BY MRflMOSKOWITZ; |

Q. And you interviewed your client.obviOusly
beforé trial? | |
A. Yes, I did.

Q. And you discussed possible defenses with him?
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Saluti-Direct . ‘ 33
A. Yés, I did.
Q. Aﬁd did he relay some defepses to you?
A. = He did.
0. And what were some of --.what -- did hé relay

lan alibi defense to you?

A. He did. |

Q. Okay. And if you remgmber, do you‘remémber
the alibi defense? o
A. I remember the alibi defense. 'i dé not remember
the,;um, young woman's name who was the alibi witness.

Q. Okay; Did ybu interview her? -

A. I believe so.

Q. Okay. And why -- whyain your opinion, based
upon your experience, didn’t you call for an alibi
witnesé? | |
A In my experience, Mr. Moskowitz, um, gemerally,
when I géltdvuse an alibi witness:in a‘cése; whether it
be a,homicide or'any other type of'case, um, I try nct
to use, if I -- if I caﬁ,'someone-ﬁhat’s reiated to.the-
individﬁal -- or, in this instance, I believe the young

lady was a paramour of Mr., uh, Mf.'Porter's- Um, if

I'm -- if I recall correctly, she was young. And I

don’t believe she had a-terrific recollection of that
evening, specifically him being in her home that

evening. Um, so, strategically, I didn’t think, uh, it
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Saluti—Direct/Colloquyl ' 'j 34

was prudent to use her as an alibi witness.

0. ~ Why. did you mot think it was strategically
prudent?
A. I think one of the worst things you can do as a

defense attorney in a homicide case or any other case

'is put on a bad alibi witness. And if I remember the

issues in the case correctly, um, I believed that Mr.

Porter would be successful at trial without the use of

| the alibi witness because the identification, in my

opinion, and I believe the individual’s name that one

of the -- there was -- I believe there was three

individuals involved. There was two individuals that,

uh, were_deceased. One indiﬁidual; I think his name
was David Veal, uh, he -~

THE COURT: David who?

MR.”SALUTI: Veél}'V—E -- -1 want to say A-L,
Judge, like the meat, bﬁt I'm notvsure of the spelling. .

THE COURT: Okay. |

MR. SALUTI: Um, it -- when I -- when I
rémember reading the discovery énd his identification
of mj client, I thoughf I could cross-examine hiﬁ well
enough that his identification wbuidn’t be, um,- |
believed by‘é jury.

Uh, what -- wﬁat had happened waé Mr. -- Mr.

Veal had said that although -- if my memory serves me
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-- the individual that shét Mr. Veal and the other two
individuals put fhem:basiCally on -- on fhe ground in a
liﬁe,‘like laying down, face ddQn'§n the ground. Um,
aﬁd'Mr. Vezal put;his haﬁdé -- and for the record,
Judge, I'm taking my hands up in. the air; placing them
over head, uh, and;intér -- interlacing my.fingers

behind me -- had his hands interlaced behind him and

his face to the ground; uh, when the individual shot

him. TUh, and I think the  individual obvioﬁsly believed-,

he had killed Mr. Veal. Turned out he’d actually blown

|Mr. Veal’s thumb off.

Mr. Veal, um, Was'I.guess Very.smart or very
écared, stood completed still. éq, it was -- I belie&ev_
it-was believed by.whoever shot him thaﬁ he was'dead,,.
as weil, Um, and i believe that»when.I cross-examined
Mr. Veal, based upon the fact that it was such a

stressful situation, that it happened quickly, um, and

_that he just -- I didn‘t think he got a good look at

the individual, that 4—_that'I would be successful in
defending Mr. Porter, so I didn’t pursue the alibi.

BY MR. MOSKOWITZ:

0. So, it was a strategic decision not to pursue
'the alibi? - ' : .
Al Yes, sir.

MR. MOSKOWITZ: I have no further gquestioms.
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THE COURT: Cross. |
MS. DeJULIO: Tﬂénk you, Judge.
CRbss;EXAMINATION BY MS. DeJULIO:

Q. Mr. Saluti, you didn’t speak to or interview

vKatrina Adams?

A. I honestly don't recall.
Q. You don’t recall?
A. No. |
0. "And, uh, youididn’t send an inveStigatof to

take a statement?
A. I don’t think so.

Q. Did you do any background check to see

whether or not she had any criminal convictions?

A. Don’t recall.

Q. You,donft'récall.‘ To see whether she was
emplo&ed?
A.. Um; I'm pretty sure she had no criminal .

convictions, sitting here right now, um, --
0. But back then, you didn’t take steps to find

out? (Pause) . You didn’‘t talk to her.

A. I don’t think I did. I think I spoke to Mr.

Porter about her, about their relationship and of that

0. But not to Ms. --

{a. Not specifically --
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Saluti-Cross Iv 37
Q. -- Adams, herself.
A. -- her, no.L
Q. And it seems that your position is that if"

someone is a-relative, or a friend, or close to the

defendant, that you don’t want to use them as an alihi.

witness.
A. That’s correct to a certain extent.
Q. So, you pretty much limited yourself with

regard to ever using an alibi defense, haven't You?
A. No, 1've used themvin the past.

" Q. Well, most of the time when people are asked’
to account for thelr whereabouts, they’re with famlly,
frlends, co- workers, people who arguably have a bias..
Isn’ttthat correct?

A. Absolutely.
Q. So, I would guess that in the jury trials
that you.did, there would be-veryifew where you could

have put on an alibi defense. e

A. - That S true.
Q. Now, you sald that your strategy was to

challenge the identlflcatlon of, um, Mr. Porter by
David Veal, correct?
A. Yes.

0. . And an alibi defense isn’t incompatible with

that, is it? .
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Saluti-Cross : 38
A. Not at all.

Q. In fact, it would actﬁally strengthen a

misidentification strategy, wouldn’t it?

A. It would bolster it very much.

Q. Yeah. So, putting on an alibi defense in
conjunction with a challenge to the identificatién, um;
there;s no, uh, réason that thosé two would bé'counter-
productivé. | | |
A. Not at all.

Q. {Um, with-fegard to the relétionship between
Mr. Porter and Mr. Ashford, that would only support
your mistaken identification stréteéy, wouldn’t it?

THE COURT: I'm sSorry. Céuld you please
repeat your question?

MS. DeJULIO: .Yes.
BY MS. DédULio: o | .

Q. Um, with reéard té Ms; Aaams' testimony
regarding the relationéhip between.Oscar Porter ana
Rayfield Ashford, that would onlyvsuﬁport a
misidentification defense, wouldn’'t it?:

A. Yes.:

0. If the two men knew each other, um, knew each

'cher by name, um, that would be an important factor;

wouldn’t it, in challenging the identification?

MR. MOSKOWITZ: Judge, I'm going to object at
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this point.

THE COURT: What’s the objéction?

MR..MOSKOWifZ: We’re here about alibi. Now
we'ré talkiné about misidentification, as opposéd to
alibi.‘ And we’re going into specuiationbbecause the
th defendants -- beCauseuthe victim and the defendant
knew each other, that, therefore, that would aid.as to
whethér he would have killed him or noﬁ.' and I submit

that now we’re engaging in speculation that will not --

it just have no relevance to this case or this inquiry -

or this hearing.

THE COURT: Wéuld yéu respond, please?

MST DeJULIO: Judge, once again, I think that
it.would have all the relévance'to an i&entif?cation ,

defense.  Um, --

THE COURT: Actually, but -- but that’s not
——‘the»—- the -- the -- the -- the issue is this -- and
I understand what’s going on -- Mr. -- Mr. Saluti_says,

if he’s to be bélieved, thaﬁ as a strategic matter --
MS. DeJULIO: Yes.
THE COURT: -- he does not génerally like to
cail alibi witnesses when the alibi witness is a
paramour_dr —; or related to fhe defendant. He says he
espeéially does not like -—_aﬁd'you can correct me if

I'm wrong -- he says, uh, that strategy he usuaily
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employs in situétions'where the I.D. itself, he
believes he can cross—examine and, uh, eviscerate its
credibility-

‘Like, where he says that when the main

witness had -- had their head down to the ground, it
| seems that he’s saying that the -- the risk of'putting'_
‘on the paramour or a bad alibi witness is outweighed by

the utility of trying to destroy'the_béd_I.D.v

MS. DeJULIO: Judge, I'm just --°

. THE COURT: So, I'm -- so, I can understand
for -- for that -- for the purpose of the -- the
credibility, assessing Mr. ~-- credibility -~ Mr.

Saluti’s ¢redibility'of that which he told me, I cbﬁld
see where these questions would be felevant- And'thét
is why I woﬁld-overrule the objectibn.'
MS. DeJULIO: :Thank.you, Judge.
THE COURT: Right. \
MS. vD-eJULIO: Um, --
MR. SALUTI: Can I ask"ybu —-— can I askAybu
to repeat the question? I don't remember it. |
‘MS. DedJULIO: .YeS.
MR. SALUTI: Thaﬁk you.
Bf MS.ADeJULIO:_ |
Q.  With regard to_Yéur decision not to call

Christina (phonetic) Adams, I am simply saying the
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‘strategy you chose to pursue, to challenge the

jdentification, that would have been helped or
supported by testimony regarding the relationship

between Mr. Porter and Mr. Ashford.

1A Correct.

0. In détermining whether a witness should be

called, um, obviously, bias is one factor which you

would consider, correct?

A. Yes;

Q. Would ybu also not consider whether someone
had a clean record,.no criminal convictions?
A. Of course.

Q; Woﬁldn't it be importanﬁ to gauge the

witness’ level of education?

Ap _'Sure.
Q. Or thei; ievel ofvempioyment?
A.v Yes.
Q.‘ Aren’t thése things which weigh in a positive_

manner before the jury in assessing the credibility of
a witness?
A. Yes.

Q. So, if -- if a witness has a clean record, is

‘employed, has graduated. from high school, is perhaps

-

attending college classes, wouldn’t you say those. are

factors that should be weighed in the balance in
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1|| deciding whether or not to call a witness?
2||A. Absolutely.
3 0. And woﬁldn't you say that:it(s‘important.if
4|{the testimony the witness is giving would not |

i €
5 contradiét the Strategy YOu’ve chésen fo pursie?
6||A. I didn’t think that form of the questiom, buﬁp
7 .yés, I think I know where ypu’re going.
8 "Q.' If e if - if the witness’ testimony wpuld
9 || support your chosen straﬁegy, that would be a factor to
10 consiaer in decidiﬁg whether or not'to call that
11 lwitness.. |
12{]A. That would be oné of the iactors I would consider;
13 of.course.
14. Q. And with regard to calling family, or
15 || friends, or‘co-workers of a défendant, would you agree
16 || that it would‘help humaniié aAdefendant_iﬁ the eyes of
17}|a jury fox ﬁhe,jury to seeuthat the defendant has a
18 famil? member, or close friend, or lover who is -- is,.
19|luh, has no ériminal record éﬁd who makes a good

20| {impression on the‘jurY?

21} A. I would have to agree with that, sure.
2211 Q. That would be an added bonus to putting on an
23|l alibi witness who is -- has some bias because of the

24 relationship to the defendant?

2511 A. It would.
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MS. DeJULIO:. Thank you. |
. THE COURT: - Mr. Moskowitz.
RE-DIRECT EXAMINATION BY MR. MOSKOWITZ:

Q.. ‘Mr. Saluti, um,,cbﬁnsel'é referred to
positives. Now negatives would be if'you ﬁad'a alibi ‘
witngss who'’d failed to come forward. Woula that bé a
negative  in ybur consideration?

A. Yesi

0. 2nd if the alibi witness was sketchy as to

specifics,’details; would thét,weigh heavily on YOuf,

uh,

A. Very --
Q. ... evaluation?
A. Very much so.

MR. MOSKQWITZ: I have no further queétions,
Your Honor.

THE COURT: Correct me if I'm wrong, but did

you say that was another reason why you didn’t, uh, use

the potential alibi witness?

MR. SALUTI: That was something I put into my
formula in that decision, Judge.

THE COURT: Re-cross?

RE-CROSS EXAMINATION BY_MS. DeJULIO:

0. 1If a witness didn’t approach the police,

woﬁldn't it be important to find out the reason why?
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A.  (pause). I don’t think I understand the question.
Q. if -- if you have a situation, as in this

éase; where Christina (phanetic) Adams did not approach
the palice with the alibi information; wouldn’t it be
important to speak With her and find out why she didn’t
go td the police? R
A. Yes.

0. 2and if she had a good explanation for why she

didn’'t go_to'the'poliée, um, wouldn’t that be a factor

| you would want to consider? .

A. Yes, but in this one, i -- in tﬁis spécific case,
i'don’t recall, um, wﬁy that was.
| Q. If I told you that she testified that.she was
intimidated by the poliqe becagse they broke down the
door to the apartment that she shared with her mother.
and her 51ster, um, might that not be an explanation
that would satisfy a jury as to why she didn’'t go to
the police?>
A. I dan’ﬁ know it would satisfy a jury, but it’'s
ceftainly something to consider;
. MS. DeJuLIO: Okay, thank you;
THE COURT: Anything, Mr. Moskowitz?
MR. MOSKOWITZ: Nothing further, Your Homor.
fHE COURT : You may step down, sir. Thank

you.
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leave?
THE

MR.

go some place.

THE

' Colloquy/Argument-DeJulio ' 45,

SATUTI: Judge, may I be_excﬁsed? To

COURT: Sorry?
SALUTI: To go home -- I mean I need to
Can I be excused?

COURT: Well, there’’s no more reason for

you to be here. The -- those who subpoenaed ydu are no

longer questionihg you. |

MR.
THE
MR.

THE

witnesses, Mr.

-MR.
THE

time.
MS.

limine motion

from practice

the course of

an allegation

SALUTI: Just want to make sure.

COURT: -- Right.

SALUTI: - Thaﬁk.you, Judge.

éOURTQ Thank you. (Pause). Any other
Moskowitz?

MOSKOWITZ: XNo, Your Honor.

COURT: 1I’'11l entertain argument at this

DeJULIO: Judge, I did file a -- an in

asking the court to ‘take judicial notice.

‘that Mr,dSaluti was recently reprimanded and suspended

by the Supreme Court. And that during

that decision, the Supreme Court upheld

that he was, um, not truthful in his

professional conduct.

so,

I'would ask the court, as I did in my

motion, to‘take that into consideration if there is a

J
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question of credibility, um, as bétween Mr. Saluti and
Ms. Adamé;v'Quité frankiy, I--

THE COURf:' Aré you done on that particulaf.
point? Beéause there is something I’d like to say on
the point'of’the judicial notice.

‘MS. DeJULIO: (Pause).‘ -- Yes.

THE COURT: -- Were you done with that?

MS. DeJULiO: Yeé.

THE COURT: And as I understand it, you
weren’t going to oppose the applicatioﬁ ﬁo take
judicial notice. Iszthat right?

| 'MR. MOSKOWITZ: That’s gorreét, Your Honor.

THE COURT: It’s on - I found it rather.
curious that he was not cross-examined on that
pafticular boint; That must have been another example
§f sémedne's strategy. You can continue ét this time.

s, DeJULIO: Judge, uh, I didn’t think it
was necessary to cross-examine him as_tolﬁhe contents
of an opiﬁion by the Supreme Céurt.

THE COURT: Understood.

MS. DeJULIO: And I am not here to take

relish in, uh, necessarily embarrassing a witness when

I think the pertinent information is available to the-
court through the Supreme Court’s decision.

THE COURT: - I_pnderstand that, as well.
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Argument—DeJulio 47
_MS.,DeJULIOQ Um,.however,_I think that as
the testimony has come iﬁ,'I’m not sﬁre that there is a
great deal of éredibility to assess, um, the witnesses.
Uh, I think Mr: Saluti has agreed that he was aware of

Ms. Adams’ availability and had been told by Mr. Porter

that she could. furnish alibi information along with -

other perhaps relevant information. Um, and he chose
not to interview her or have her interviewed by his

investigator.

And T would submit based ubon State v. Savage

(phonetic) and State v. Bay (phonetic), that, um, a

legitimate tactical decision cannot be made in a
vacuum. Um, it is one thing for a -- an attorney to
conduct an investigation, to interview witnesses, and.

then come to a decision that he’s not going to call

them. .But he cannot simply, um, decide without any

information, without any further investigation that it
would be a bad strategy to call a witness -- in this

case, an alibi witness.

iq State v. Savage, for example, um, the
trial attorney decided not to go with an insanity
defense in a capital murder ﬁrial. But it turned out
that he had never intervieWed the defendant’s family,
he had never looked at his prior medical -and

psychiatric records, that he had not done an -
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Argument -DeJulio 48
investigation such that he could make an 1ntelllgent
deeisien that'he did not want to pursue that defense.

And I would ‘submit -that the same, uh 1ega1
principles apply here, ‘that Mr. Salutl did not speak to
Katrina Adams, interview her as to‘what information she
hadn He did not know whether or not she would make a
good witness. And i would submit that Your Honor has
the opportunity to see her,uum, to see‘how.well spoken-

she is, uh, that she is a person witheut criminal

conv1ct10ns, that she has a good educational

background that she. holds a job that puts her in a

management position._ Uh, this is a person who would

have made a'very goodvimpression on the jury. But he
wouldn’t have known that because he never spoke to her
or had anyone frdm his office speak to her.

Um, he did not take into comsideration the
positives-and the negatives. While certainlylit would
ve a negative that, um, Ms. Adams was, uh, living wrth
Mr. Porter, that they had a romantic relationship, but
that’s only one faetor in the-balance, and heldid'not»
know or take into consideration the other positive
factors.

'In addition, I think any experienced defense

attorney knows that, um, it helps humanlze a defendant

when a family member testifies, partlcularly one who
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would make a nice impression. That, um, it comes to

the defendant’s benefit that someone, um, of that
caliber is related, or is a friend, or is imvolved in a -

romantic relationship with him. So, there were many

'ppsitives that were not considered. And I would submit

that this violates the first prong of the Strickland
test, that an: attorney, um, must conduct an appropriate

investigation before he can make a legitimaté tactical

‘decision. And I would submit that in this case, um,

Mr. Saluti failed to do that. And as a‘resulét he d4id .
not call a witness who would haﬁe made a géod' | |
impression.

And, furthermore, the strategy he did adopt,
which is to challenge the identification made by.the
surviving Qictim, um, an alibi defense would not be
iﬁcompatible‘with-that; would( invfact,‘be supportive
of the, um, position that the Surviving victim was
mistaken, could not have made én'accurate |
identifiéatibn under the cifcumstances.

There are tiﬁes when a defense attormey has
mutﬁally'opposiné defense§ and has to makeva choice.
And that’s a very different'téctical decision because,
uh, for example, you canﬁot have a defendaﬁt who says I
didn’'t do it.on the one hand énd'then raise as a self- |

defense defense on the other. vBut Mr.‘Saluti was ndt
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Argument-DeJulio 50
in that situation at all{ By calling Ms. Adams, he.
would be supporting what he decided was the better or
the stronger approach to challenge the identificatiOn.
So;‘I w&uld say that he violated the’first'prpng of'the
Strickland test.

The second prong, of course, ié,~okay; given
that the-attérney didn’t do what he should have done or
made an error that violated professional norms, did
that-héve an impact on the trial? Um, would there be
prbbable cause to believe that the outcome‘would be
different? 2nd in aséessing that; I would ésk the
court to keep in mind that this was not a very strong
case. 1In fact, the evidence was so unpérsuasive that
the jury acqﬁitted Mr. Porﬁer on one count and was hung
oﬁ several other cQunts;

| So, cleafiy, this is not a case where the
evidence was overwhelming. ' This was a:completely
circumstantial case. We do not have a confession. We
don’t have any, um, foremnsic evidence tieihg Mr. Porter
to the case. The only evidence was an identifiéation
made almost a year éftér the crime basea upon
photographs.'

So, while thére are some éases'wheie the
evidence is so ove:whelming-that an attorney’s error

could be considered harmless, I would submit that this
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Argument-DeJulio/Argument-Moskowitz 51
case is not one of them. 'This was a close case. and
in such a situation, um, a failure to call a witness

can make a difference between an acquittal and a

conviction. So, I would submit that this error in the

context of the evidence that came out at trial probably -

affected fhe outcome and, therefore, that we have
satisfied both prongs of the.Stricklana test.

| THE COURT: _W£at a fortunaté.man you are, Mr.
Porter, and I say this without fegard to thé merits‘bf

this case and how I will decide .it, but you sure do

‘have a very articulate attorney representing you.

MS. DeJULIO: Well, thank you very much, |
Judge. |

THE COURT: Mr. Moskowitz.

MR. MOSKOWITZ: Judge, what we have is oﬁe,

it wasn’t a close case; it was a riveting witness, as

, Judgé Casale noted in his previous decision. Mr. Veal

was riveted. He‘lost his ﬁhumb. He remembered who
éhot_him, Judge. So, it was persuasive beyond.bélief.
It was persuasive beyond a reasonable doubt.

And counsel ééys they found him not guilt?
and hung. What ﬁappened was they’found him guilty
originally, and thén there was hubbub in the courtroom
and the witness -- ana_the.jury was intimidated. And

that was a whole other issue. So, that’s not quite
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Argument-Moskowitz | 52
accurate. I undérstand on the naked»transcript{ it may
séem that way, but it wasn’ﬁ. Mr. Veal, as 3udge
Casale said, was one of the mostvriﬁetingbwitnesses you

could ever want to see. But that's.as,far'as the

| outcome.

Now; as far as Mf. Saluti’s evaluation, what
did he say? »There ﬁere.two factors here. ﬁe ﬁas
concérned abqut the.sketchiness of the alibi. He said
he didn’ﬁ_remember if he'talkedAtoAMs; Adams. But he -

must have gotten the information ' cause as you, the

court now witnesses Ms. Adams -- and in all fairness to
Ms. -- it is many years later -- but. it is a very
sketchy alibi -- the day before, the day after -- I

know I was reﬁetitive, Judge, but I waé repetitive for
a point. |

All she remembéfs‘from fhat day is not what
they did, not what they ate, but he élept on my -- T

slept on his chest, he couldn’t have gone anywhere at

5.00 A.M. And she didn’t remember when they went to

bed. It’s a very sketchy detail, Judge.

And if I was in front of a jury in that

situation -- and I think many trial counsels would-

agree -- alibis can be deadly. They can take a case
that’s a close call and make it look really bad if.

that’s your only witness. A witness like that who's
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the paramour, as Judge -- uh, as, uh,  Mr. Saluti
pointed out, it could be devastating.

Here you have a close person, and that’s what .
he‘camé up Qith?‘ I would subﬁit that that would
boister the identifica£ion ih this éaée. The jury'
'would be going this is what you got? ’Cause she was
subject to cross-examination, Judge( and I assure you
that if she ﬁeétified then;.the cross_wbuld have been
just as thorough and probably more thorough. For the
purposes of this heariﬁg, she gave sketchy details,
Judgé-

| - . So, Judge, the second-prong will never be
satisfied';cause you have the record from Jﬁdge Casale
saying what a great witness Mr. Veal was. So, i doﬁ(t
think it's outcomé determinative. But first oanll;
-M;. Saluti was correct in his evaluation, but he’'s
entitled to make a tactical decision. Alibi with an
I.D. case can also be a deadly combination in terms of
success. If you ﬁave a.weak alibi witness, all of a
sudden you’re back in the.game if you’re the state when
‘we Cross-examine them. And that’s happéned many timés
,'causé the defense is what(you put on, this is what yoﬁ
give the jury.

And I submit in this case, it’'s not a

question of truthfulness, it’s a guestion that she had
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no details, she had nothing to add. All she can say is
like habit evidence. Well, we always slept together.

We must have slept togetherfthat night, Judge. And

lit*s based on that, Judge, I would ask that this P.C.R.

evidence hearing that the motion be denied, Thank you.
THE COURT: Wouldlyou take a moment to give

the state’s assessment of Mr. Saluti’s credibility in

|1ight of the, uh, Supreme Court’s opinion about him

that I'm taking judicial notice of? I think you need

to address that some way.

MR. MOSKOWITZ: - Sure.
THE COURT: You can’t just leave it there.
Of course you could, but it wouldn’'t be well advised.

MR. MOSKOWITZ: Judge, this incident, this

unfortunate incident for which he was subject to

‘disciplinary -- by the Supreme Court occurred almost a

decade 1ater from tﬁis.incident._:And.i submitiit
doesn’t -- ybﬁ.got to hear him testify. He testified
tfuthfully on the stand, Judge. He said when he didn’t
remember something."He eaid what he did remember. He
stated hew his strategy; his general trial‘taétics. He
was straightforward, Judge.

| That Supreme Court decisien.deesenot affect
how he acted on that-date.nine years ago. It’'s

certainly unfortunate any member of the. Bax has that,
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Judge, of course. But I would submit to you today that

he testified truthfully as to. this specific incident

Ibarring what was -- barring his discipline before the

Supreme Court. And I thinh the court can see hie
credibility. He aid not come here with en agenda.

THE COURT: Anything else, Ms. DeJulio?

MS. DeJULIO: Uh, two things, Judge. First,
with regard to the alleged sketchiness of the alibi I
think that it’s part of our human experience that there
are certain events in our life which are very
devastating or troublesome or -- or -- cr'make'us
grievy (phonetic) - grief -- grieve. _Un;vand we
recail veryiciearly.the events of that day, um, whereas
the day before and thevday after, um, disappear in our
memories. | | |

This was a morning when Ms. Adams found out

that someone she had known from childhood, that she had

-gone through elementary school with had been murdered.’

Um, and it’s very clear that the details of that
morning stoodiout in her mind. The daylbefore and the
day after were rontine.days. ~And, so I don’t think
that an alibi can be considered sketchy because it
pertains to a particular day when a very devestating
event‘occurred.

Um, with regard to the disciplinary opinion




10
11
12
13
.14
.
16

17

18

-19

20

21

22

23

24

25

HLED, Clerk of the Appellate Division, October 09, 2014, A-000530-14

Colloquy - _ 56

being, uh, nine years after this trial, uh, when we

-attack the credibility of a witness in a criminal trial

based upon their criminal record, um, I think that
anything ﬁnder 10 years is considered.fair'game.

So, i would just simply say that while this
is a little bit different, the timeffame I think with
regard to credlblllty is still, um, valid im this
context as it. would be using crlmlnal convictions in a
jury trial to affect the credlblllty of a testlfylng
witness. |

THE COURT: You will get ‘my written decieioh
in a reasonable time from now. - But before I det you
go, Mr. Moskew1tz, do you have the brief from earlier
proceedings?

MR MOSKOWITA I have Ms DedJulioc*s -- I

thlnk you 1nc1uded everything in your brlef did -- dld'

you?

MS. DeJULIO:- Um, I did net include the .
state’s brief. I dideinclude the original biief fiied
on the first P.C.R. b& the prior attorney, Mr. Anniwahu
(pﬁonetic)._ | |

MR. MOSKOWITZ: I'11 see what I have, Judge.
I have the decision, Judge.

| THE COURT: = I'1l tell yeu what .

MR. MOSKOWITZ: Here»YQu go, Judge. I think

'
i
i
i
|




