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QUESTlON(S) PRESENTED ‘
Dihether Btitioner was denied his Sixth Amendment right to effective assistance of counse] D""A

Fow.(.eeﬁ(—h Amendment Due Frocess right to a Faiv i‘rm(,Ly both Trial Counsels fuilure +4 HOLJM
to misleading and prejudicial statements and Expert Opinbns ; durig the Stocked Gounsheb
Residue expert witness +&S+\‘\mﬂy/ while 9lving his OPﬁn\dM and Conclusion +o ﬂ\e f/] o
con‘ch-}' anJ ih con‘l'YaS*f +o #\e/ ao‘fua‘ Forensic Ev,c(p/noe reSuHs?
(@WL,&‘PL e Potitioner was denied h: ¢ Sixth Amendment right +o effective assistance 0‘6) cotmge,f)
at the PCR Stage, lo)l PCR Cotmsal a) ﬁulmg to file a proper Rule 5‘7(3)/\’\0‘{'!014 to Alver or
Awend the Tudgmert; pursuant +o Rule gﬁce),scRCP +o frvf’ef/v preserve for Pyppellote review) *‘M
Pe,rmmp“ issues /3,(,“,,(15 +hot were ,mre{)/ raised ot %e_ FcrR kmn@, but nat rulel upon, fy
the PCR Court; band for {iling an improper §9() Motion to Reconsider; which did not preserve
any of the fetitioners claims/issues farguments $hat were pra)oer,)/ raised, but not ruled up o,
which caunsed Potitioners clams 4o be Frocafurq y bam’el? |
@ WLeﬂnef Ptitioner wos dented h's Sitth Amendment right 4o efective assistance of PCR
Appellete Counsel; a.) hen PcR /-\ﬂae,({wt& Counsel refused to, and failed to raise Ony ot Fetitioners
I’Tab"e(|/ f’%eﬁ/ecl non-€rivelsus meriborioas claims to the States Hey‘;e/s*{' Court (Scm“bl\
.qualmq Supteme Court)for appellate review, b.)and for "6\15””9 a claim/issye +o the |
Sout\, Carclina 5M,oreme Cour‘t,wiucla was created L}/ PCR ﬁyfe,uﬂi”& Counsel and f""se‘J for +L,e,
first Hme, when 1+ was reised +o the South Carslina Supreme Court) and )oeocmse it was
not a ¢latm that Pewh\oner hod rmo’egl at his fCR hearing, (Bwb WS Hwon/v claim FCR AP)"euwh/
Counse| raised +o the States Highest Court); which was ruled ov and donted by the 5au+l/x Caroli
Supteme. Court, when the States Highest Court did net have Jamcbdwn to rale on {xsue ‘de‘
was not raised ot Potitimmert FOR kean\«g but it di

thg

d qn}/wﬁ/, | A
Ua)DnJ H\e PCR jwige, erv in re,‘Fusmj 4o £ind Hrial counsel tnef€ective m {a.‘livy to croge-
eXamine +he States jot Ey&M‘tmw al)dbtb the Foct that he in'ti OJ/U did not ’Je“‘h{/ Fetitimer

of his co-defendont l)y name C/&g)pl‘ba knawM) bo'blﬁ O'ffl'lw,m\,l desen ,oul ‘t’l':e Saspec{zc mvalw/é/ "
the shorting as one black male with dreadlocks and one black male with o close cut hatvewt

and a 5+{’F"‘C{ shiv+ J“Whﬁ a Whibe suv, faSS/L/ a Missan with a black stripe down the
I'JZ/ Je”'/’ﬁ’a’ﬁ that mﬂ'f‘ol'vecl two other )mj{vl(juq ls 5'*”)"('9‘1 5‘10{1‘/0 after the S[qud‘f?v\\g

took Place in o Whive Tsuza Roded Suy with ammunition wn;u‘f’err{’ with the shell casings
found ot the scene of +Hhe lerh'hﬁ :



LIST OF PARTIES

[ All parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of

all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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in that appeal. Rules Civ. Broc., Rule 71.1(9).

OTHER



IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI |

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[/ For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix 1A to
the petition and is

[ 1 reported at - ; Or,

[ ] has been designated for publication but is not yet reported; or,
[\] is unpublished.

The opinion of the United States district court appears at Appendix 2A  to
the petition and is _

[ ] reported at ; or, -
[ ] has been designated for pubhcatlon but is not yet reported; or,
[14 is unpublished.

[ For cases from state courts:

The opirﬁon of the highest state court to review the merits appears at
Appendix 3A°_ to the petition and is

[ ] reported at . ; O,
[ ] has been designated for publication but is not yet reported; or,
[ }is unpublished.

"The opinion of the In The Court Of Commen Pleas for The. Fifth juc‘\ﬂq( Cireurt  court
appears at Appendix 3A,4A_ to the petition and is
[ ] reported at : y OF,

[ 1 has been designated for pubhcatlon but is not yet reported; or,
{1 is unpublished.




JURISDICTION

[¢4 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was Eszar/v 25,4021 .

[ 1 No petition for rehearing was timely filed in my case.

[V'A timely petition for rehearing was denied by the United States Court of .
Appeals on the following date: May 1%, 2621 , and a copy of the

order denying rehearing appears at Appendix 1A, € .

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on : (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).
On May 18,2021 +he United Stotes Court of Appeals for the Fourth Cireult denijed the

Ye‘nean‘ry with sag99estion for feLear:‘n9 en banc and +the -fe-h'«(-,'on

, for rehearing b
the Fo.nq); e Y

[VI For cases from state courts:

The date on which the highest state court decided my case was March 7, 2017
A copy of that decision appears at Appendix 3A .

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted

to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. §'1257(a).
On March 7,2017 +he South Carolina Supreme Court denied the

Fe-H*Hon for writ of certioratie

.



CONSTITUTIO-NAL AND STATUTORY PROVISIONS INVOLVED
The. Fourteenth Ame»Amerf{' to +he Constitution of the United States provides v pertinent
part as follows “ ot Shall any Stte deprive any pefson ot life,(iberty, or ,orarer+},,w:+lwu17
due process of [aw'.

" Amendment XTIV

Section 1, Al persons Larn or nadurmllze.,—‘ fn the Mm‘feJ Stotes and SR‘)J&C‘[’ to +keJur:5J,(_+mq
‘H\ev&o‘f“ are citizens of the Mnn‘ecl States and of +he stote whereln ‘f"‘e}’ reside . Mo Stote shall
make or entforce any [aw which shall abrlrfge, -H\e, ,ar;v:/egej or immuni ties of citizens of .H.,e
Olm"l‘c’m( 5+o'h£S nor shall any State c/epn‘va any person of /ffe ,'b(’ri'/vlof rofef-l'l thau‘l‘
Jue F(oC&SS 0—€ law nov Jen)/ to any person WI‘H’)M (t+s JM(I5C{IC+IOY\ H\e e@uql ,ﬂfa'f'ec‘hdh
of -Hne, [RWS'- -

The Fifth Amendment -h; ‘Hu: Constitation of the United States frawa/es In pev"hneh"' part as

-FoHowS. nor shall any pefson be C{e’gnvgcl of life,liberty, or /oraper'f‘y/wﬁ‘laou‘l‘ due [Process of ]m&,“.
Fifth Amendments Due Pocess Clause makes Fourteenth Amendments guarantee of equal protechon
agplicable to federa| entities ,not just State entities mentioned ex/ol.'cf-l-[y h Fourteenth
/-lmenc/mem‘s/‘ tex+. Constitutional Law = 356 | |
Fnﬁln Amend ment and l:crhf+66ﬁ+tt Amendment “Jue ffoceSSn serve raughl/v the same purp dses and
SLIo'uU be given consistert interpretation. Cah5+|'+u+o'onq( Law {7 3355
E‘L | Ig(a+6¢+}gn analysis th F{Hlﬂ ﬁmenJM&vﬁ‘ area |s same as that under Fo’urf@en‘rln /'\manJmen‘h
ua ‘

ConS‘fHu'{'ll”hdl Law 47356

Law of |ancl The Words
”Jueo lafaceSS of law were. ,,mA,,uH@J ly /\a'f’enJei fo convey the same meaning as the words, Ly 'Hve/

law of the fand", in Mogna Charta v |
" /Ju& f’{oc&SS prdvlsloh o‘€ Amencl l“[,)u$+ as ‘Hm‘f' I\\ ‘Hus L(q_u;a/ was Hﬂ"enJecl +o 9u¢Y6\n"f‘ee/
rfoceJum( Standards AJeq,uad“& omg( af,ora)onq-fe +o ,aro*l"ed“ at all +imes 'oealole almfgeJ with ov
Sus,aed‘acl of crime véy +hose hal,lmj positions of power and awfkan‘jv. Consttutional Lawl Y500

The Sixth Amendment +o the Constitation of the Unibed States )Ofav;a/es M Fef{-'\,le_n_‘fv
part as follows . ”In all erimmal ,O{osdcuh‘dhs,‘%c accused SLaH‘enJ'o)/ .H,)& Y@H 4o

have campu(SaYy process. for obtain ing L‘/H'-”&“&s bn his ‘(Cavo*f) and +o L)Ave +he assigfance
1) ' .
of connsel for his Jefense.

3.



STATEMENT OF THE CASE
’r Al
As TO QueS‘HOn One_<l) FfwenfeJ Fof' R&vfaw
T‘\é 5‘fﬂ""3’5 Sale Ke,)/ EyewHﬂ&Sﬁ (Ru_k)r JZ\C/JLS) ~}p,51{mcn)/,- which feS(Al‘ft’_K{ in @1,’ ‘h'ahefg Conu'z;'f“'()’n/
was that he saw gunfice Coming fom Rotitioners Tan Sulgurl:)an/ toward the club /eay wash,
R:Ck}' Tacobs testi€ied thet afrer the shots were ﬁﬂiag €rom the Tan Su(;urtnn; the.
the White Suy -F{ra:f,omﬂ, Sko‘f;ﬁ’f'fa;ghv‘ up in +he air, This is also +he same version 4ot F\’,‘(._k),
Tocobos told Tnvest igator Don McRee when Tnv. McRae intery/ewed R:‘f.ky Jocebs at 4o Scene
aFFfoXl'ma‘fe‘)/ 1 hour 30 minutes after Officer Rou/ Weldon Gregoty m’!g;’m..l[}/ interviewed R,ck}/
Tocobs ot the scenesprior 10 Tave MeRees arrival 4o the scene. The Stotel Case rested on +the
eyewitness destimony of Ricky Tacobs. The Sates primary” witness destified falsely that he had
not made any statements other +han his one and enly statement +o Tov. M Rae that was d,'S,[Og(,A
‘o c/e\cense; L,aw(* in ‘(ab‘f'ﬁ'he witness iw\cl raonde. Q Jor:‘or inco'nsf

Passengey in

stenT Statement that oo net
disclosed to the dofense and +he Solicitor fuiled 4o correct +his false testimonye This false
evidence not orly bore upon this witness’ credibili+y, i+ also bore "J”“d'!/v “ren the

defendants guilte , L . i etifiod® o+
Rld‘;}’ jo:'.ab.s ,g who appeared as the StateS Sole Eyewitnéss against Retitioner, falsely testified s 1) That he had

not spoken o anyone other than Tnve McRne about what he had witnessed, 2) Tkwf WL!P—'.‘ the Ff’l"cé
'mH'mNy avtived he did not +ell any Uniformed Qf€icer what he sawe I Thet he did not provide descriptions
of any vekiclas to this Officere H)Tlm‘f he did not p(ov'(d.g, de,sor.flaﬁe'ns of any 3qs,aa¢+5 +o ‘f‘[\;’s Oftficer,
§)That when the Blice first arrived +he Responding Officey only focused on securing the crime scene
ard refused <o speak with him by repeatedly instructén g him to step back. 6) That the first time he
exle‘ned what he observed was +0 Tov. McRae, 7) That +he enly petsen that he spoke wi+th +hat
n'lgh‘}'/mc{ning was Lpy, McRae.
fivioner F(esaﬁetl direct testimony at his PCR hearing from Uniformed Officer Rﬁy Weldon 6f€90§'-
Officer Gregoty testified that he wos the Fist Officer 4o arrive 4o+he scene, and that he (s +he —
Re. fﬂf};"j O4ficer who authoved the anon ymous Handwritten Iacident Report, im which he aufkenﬁcafg%) &
-\Jnraugk his PCR testirmonys He also testified that he did intefyiew “ The Bar Owner (Ric,ky 7.;;(,055)
as te jwhat he eye witnessed and R.‘clcy Tacobs prwifiecj him with +his statement at the scene, which
is contained in his Blice Re,oom"; which confirmed and established proot +hat ¢ 1) Ricky Jocobs did ia
fact Sfenlc 4o Someome else other than Tnv. MeRae about what he had witnessed . 2 That w_‘wn +he
Blice initially arrived, he did in €act tell his Uniformed O‘f{i@f what he saws 3) That he did previde '
descriptions of the vehicle to +his Officer which was a [vhite (Suv), 'oaSSI'M/v a NMissane 4 That "’?— ;‘M
in fact provﬂe Ae.scdp‘f'?ans of two Sus,oec‘f‘s +o +his Officer, and these suspects were a C:C"mf’ o%fa/
ditferent set of Sms‘pa,:-f'g/w‘ham Ric@y Jocobs had or591'na’/}/ identitied +o +his Officer as doing 'HHS. ‘
5;,004.;,!9 ﬁwara{s the victime 8) That the first +ime fe e.xfoim‘necf whot he observed was acfua”y)-f:‘lihi
Officer f?a}/ weldon Gregar}z, and not to Tny, McRae as he ‘Fa(Se.l}/ test+ified to on +he stand. 6; l &
Tav. McRoe was not the only person that he spoke with that night /mornin 9,25 ke falsely testified to -
L'

e



_ STATEMENT OF THE CASE
Ohw“;%‘"d’ e aa‘hw.“y 5f’0kes to Officer R‘y Weldon G(Pv:?d’)’/ﬁ?froximq‘f”eb’ 1 ke, 30min. before he
SF"k‘.z with Tnv. -MCF“‘e' 7-)7»‘.6\* he never mentioned or described a Tan or Champagne Colered
Suburban (SW) et all, in his Of'9‘""‘? Version that he had given ta this Officer while he was exf’lm'ning
what he saws 8) That he never implicated nor described neither Btitiomer Wray nor co-defendant M, Waits
at,in his On'gﬁ\na’ Statement to Qfficer Gregery, s the Suspects who began shooting toward the club/
car wask/»evén ‘onug"\ he stated in his 'HiS'Hmany that he had known Mr. Wny’ and Mr, Watts 'Fof)/eqrsp
N Thet Ricky Tacobs had in fact changed the divection of +he shats from +his white yehicle as initially
being “fired over the top of the vehicle, towards the club; +o “this White vehicle firing one shot, straight
ap in the aig,u/ﬁick is the version that he told Tov, McRae and is +he only version that he testified
to the Tury,n Rotitioners +rial, 10) that Ricky Jacols had actuclly given an initial statement to Oftficer
Weldon 6mﬁ':'r/"’ at the scene,and then later had given a secand statement to Loy, McRae ;which manifested
that he hod octually given two different. contrasted and comtradicting versions of the shooting +o +wo

ditferent Officers.
[Tk'e issue i5 not why Ricky Joccbs failed +o tell the +ruth, rather,it is why the SolicitoY, who kinew Ricky

Jocobs testimeny 1o be false , fa led 4o correct i+.]
“How the Federal Question Was Raised and Rssed (,(,oo-n"

fotitioner Fm)oe(iy first raised this Claim at his PCR hearny and submitted his exhibits to support
['ﬂu's issue is Retit+ioners Strongest, most l’m'aot‘fnn‘f amd meritorious issuel, The PCR Court did net

(/\W’emz“x Lf/\/ 5/\)’ 6A/7A)

+his claim.
rule on this claims Potitionecs PCR Counsel refused Retitioners fefwrfefl reguests and demands €or her +o

file a proper Rule 59(e) Motion to Alter or Amend Judgment ,asking the PCR Court to specifically rule

on this issue . She instead, file afrivolous 59(e) Motion +o Reconsider, fetitioner despavstely filed and

mailed 4o the FCR judge a Fro-Se proper use of the §9(e) Motion to Alter of Amend the Tudyment asking
the PCR Court 4o make specific findings of fact and conclusions of la, and rule on the issues/acpm@nts
that Fotitioner dratted and submitted +o the Court, T+ stated what the Court overlooked and wisapprehended
in its Final Order, T+ stated what Rtitiones wished 4o be altered or amended indm the Order. And 1+
Shoted su,af-af—i'{ng case low and other authurities to Suffvf*{* fZtitionel Motion, The PCR Couvt
rejected fatitioners Pro-Se 59(e) Motion because Fatitisner was stilf (e/ﬂYeSt’M‘h’,’(] by PeR Counsed and

because PCR Counsel summitted a impropet” 59(e) Muticu Yo Reconsiders After continuous Ffeﬁ"hj

From Potitioner for PCR Counsel +o at least raise Fetitioners %‘fay‘pej-{»-/maﬁ “mpof“fan'l' clarm 4o fh& PCR
Tudge,using the proper Rale 59(e) Motion To Alter or Arend judoment. FCR Counsel finally submitted & Modion

To Supplement Or Amend Plaintit€5 Freviously Filed Motion To Alter 01 Amend Judsment Pursuant To Rule
5"(1), SCﬁCe- raising +he's 5!"‘"“;"("" claim for 'f‘xe, FCR Court +o rule one At +he end of +he Motion and q@ume_vff
pcl Counsel stated thatshe consulted with Megan Harrigan Tameson, Assistant Attorney General] for the
State of 5”“"'[" (A(""‘“"’/F”‘”r to ﬁl““ﬂ this Motion and 5‘43/01" b&’.‘mh[ of ‘H\e State of .SDM'HE Coa‘o“h“j
does not object to the same being fileds fetitioner never heard,seen,or read anything else whatssever, in
fesponse or in € eference +o +his Moton or Afjumanf;(zkis is exlalm‘nc‘-l in move detail in Potitioner?é number eight () ~

S
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15 Petition). The Rtitioner next raised this lissue
2A), In the Magistrate Court Report and
ds that he was denied the right
uting cutherities knawfmgf}z
limng to corvect testimony of

nted in +h
(Aprendix
Patitioner conten

of the Questions Prese

in his federal habeas cevpuse
he stated and held, “

ec.u*l"m{i'od MGSCOV\AuC.’\',by FfOSQ(.l
Présen-'h‘ﬂj false or Feyju(e& material testimony, of by fai
(’bu/e,ver,‘flwis (s o J;re‘cf appaa' issue that was'na-{* Prof,ﬁ{[), F’feSﬁfVeA ot il
. Rs f:{e,v:ous\)/ noﬂ"‘%/ South C"‘r""”{“ case low provides thet on APCR
for direct O‘PP("“\ (ssues. (pt12), “ Therefore, Petitioner has net
folse testimony: As such,to the extent +hot

d in Potitioners APCR, fetitioner has failed to

). Petitioner alse a\orealeA this issae in The

Of South Cavolina Beaufor+ Divislon.

Recommendqﬂan

4o o far +rial due to pros

TFacobs «
for appellate review
ig not a substitute
offered peg'ured or
4 have been raise
{ issue. CpHs
+ Court For The District

Shown Facoks
fhis issue coul
Show o Subs‘f'anﬂ'b\

totes Distric
[
“because Ground Ten was not ruled

(Ani‘rei S

(A?Fendix 7\P\)c The— w.S. Dis-{-({cﬁ' Court heldj

o‘n by ‘tl’\e— PCP‘ C_Duf"i’, ‘l‘{’ was L(n@v&:l&b‘e {:0{ 'FL{('{‘-hQ( Colla_+ava( reV;ﬁwc“ (P'QSJF’%J
(so aFrﬁa{eJ +his issue to +he United

¢t Ocder)e Detitioner «
Fourth Circuity (Aprsend
decision of +his Court,a certi

ix LA) in which this court

w.5- District Cotr
ficate of

of Amoeals For The
“ITn accordance with the
4 and the appeal is denieds

(s cloim in the petition

States Cour™
9men+ was
ity is denie
o ti+{oney then roised +h
for rehearing en banc, to this Cour+.(l\rkwdix 1A, Appendix c).
dJenies the petition for rehearing and reheacing en banc. Mo judge requested a

poll under Fed. R. App P 35 on the petition foc rehearing en banc. Entered
at the direction of the pome‘ ¢ Judge Kee,nan,.'fudge RickarASon, and Jhclg@.

)
Quattle baum ,a\

Jud
for rehearing, with suggestion

op feala.b'a‘
“The cour+



STATEMENT OF THE (ASE

UAs +c Question Two () Presented Faoy Review' s

Retitionerd Brady Visiation Claim against +he State wes not mevef)/ Cram +he mere act Hat My,
Gregorys name was cutt-off of the battowm of the handuritten Tiucident Reperte Lo Retidipnert
Metion o Discovery : the State Subwmitted 1) eronymous” Hondiritden Tncideoct Report; ) False/ ﬂh‘erc.rl/
Typewritten Incident Report; Dond an Supplemeriol Heport, 1) ancaymoss’ Handwiitten Bfice Report
hod Comphivant listed as Ru’ck) Jocobs , and Mo ﬁespm\c!ihg/Repafﬁng O€Cicer |isted ot the bottem of
+he Teport to show who’ report +his was. ) false {Al4ered 'Ty,aewrr'TﬁZH Z1ee Keport had Complainant
fisted as Deputy Kyan Galinski and alse the Responding/ Reperting Officer listed s Deputy Ryan
Galinski s This made it appear to the defense Hhet both Lncident Reports velonges 4o Depudy Byan
Galingkt, which dece-‘%{uf(y gave +he defense the folse I‘MP‘[P.SSI’(M Hat Defut}/ Ryan Galinsler

generated both of these Tneident Reports and this means that this places Deputy Ryen Galinski
at the scene ot the crime, because the OF€icer +hat 9enem1"'25 the T neidont Reper+ is whemever
the first Responding O€Ficer 15 to arrive to the Scene. LS. v, Bartko TAY F.3d 337, 3)Supplemental
Report, has the Reposting 0€€icer listed as Deputy Ryan Galinski, and it ploces Deputy Galinski on two
netch read os the O-F€icer who ‘ouHeA over the White suv vehicle, This 5u,of(emam‘f" Report indepen-
dantly cotroborates the Marritive of Stafements provided fn both +he Handwritten and Tymuwritten
Tacident Rﬂpo(‘f"fjwl"l‘bl descriptions of the two suspects matching ,and the descriptions of the
white SUV vehicle +hat €ved the shots toward the club/carwash mq-[-oiq,’@., To +he Fetitiones?
concern, he was confused pecause 1+ would have been impossible €or Deputy Ryon Galinski +o have
been (n +wo ditferent places at the same +me o 1) A+ trial, Derad‘)/ Byan Galinshi was shown
+ke\angy\ymousl Handwri+ten T acident Report and testi€icd Hhat, thet vas not his hand wiiting Thet,
thaté a handwritten repert Lrow ansther O€€icery Thet he never went to +he crime sceme and et

he did not £ill out an Tie ident R@Foﬁ’)‘ he on 1}/ £illed out an 5@,@/,&,”@” tol Reports 2) fle was shown
the False/ Altered Typewritten Incldewt Report with his name listed on it as the Comp laina sty ond
also listed on i1 as the Reporting Officer; he testified Hhet (4 was not the report that he submitted.
Thet he dtd not generate Heot reperte Thot he has ne knaw/ng@ ot whe genera‘i‘exl ite And that he
hes never seen +hat reports (5.c. Code Ann.$16~9-10; (ANA) I+ is unlawtul for a person o willfully oive
ﬁ‘sajmisfaatl:'ng/af incomplete information on a docament, recerd,report ,or form rega:'recf by the laws oF
4his State), 3 Hewes shown the 5upplema.n+m./ Report and testi€ied Hhat this was his Supflaman‘l‘m/
Report that ifu% submitted o I+ wasnd anti( ofter the testimony of Kyan Galinski +hot Hhe
defendont? discovered thot the Typewritten Tncident Report was a false [oaltered Incident
Reporte Tt wasn®t untd( the ‘f'eS'h'mony of Tnvestigator Don mMcRae towards the end of B +iticmert
Hial, that the State, €or the first and onlp +ime ever revealed the NMame oF Of€icer

weldon Gregoty and attached his name +o ,‘qu _'l) \cmonyh\ous/ Ho.ann"He.h Tuctdent Repoﬁ",‘ which -
7.0



STATEMENT OF THE CASE
was also proot that Retitieneré trial counsel failed to Lpvestigate the Fﬁa_mklra”}/ exeulpatory
infermation in +hose Police Repaf‘."&. This is also when +he defendanté discovered thet Rfck} Tneslps
9ave paljured testimo ' I ! :
{) 7 .+ imony and lied under oath in denying ever speaking with the €iret fe&fﬂhr/{w/
Repoﬁ'mg Officev 4o the scene and providing docerio+ +h z ) ,
in the shooTi d +h 5 deseriptions of the griginal primary” vehicle tnvolved
in the ShosTing . i - | ! ' 1
f sord the Suspects to this Officer; and thet the €iret and only time that he ever
desccibed what he Saw,was f6 Tuv. Don McRee-.
"How the Federal Question Was ﬂal’Sﬁd and fassed afﬂn”
Petitioner plopecly firct vaised this claim at his PCR heartng and submitted his exhibi+s 4o support
this claime The PcR Court gave a 98716!0»[ fu[l'ng which lacked Specitic ‘(‘\l‘hd"ngs O’f foct and conclusions
O'F iA M (j ‘( N U v‘( , , ) t ]
. “‘: a::a d a/l :gjusjd;w the specitic argument mised. (Appendix HA; 5A6A, 7A). Putitimed PR
ccte wnse - Ihtoner § - (.
1cl"{"1 Y 5; e eﬂ;‘w;e;: (re%es-fc-:a raise this ‘jssue to the South Caroline Supreme. Coutts Tn
et she did net raice any of Betitioneré Clalms thet he ‘ .
’ 4 o | s thet he properly raised of his PCR hearing, but {rstead;
5k€ faﬂ.53J o l}'fmﬂA new C-“"'-M/‘V\ WL\ICI’\ ‘f'l}e f%‘f'f’r'fo'ner’ L{/lt{ hot raise ot ‘\er PCR hmr‘ o nd . +
) _ "y a oF a
claim that +he PCR Cowrt had ruled on or even considereds (This is explained in more detail in
vionert number Wine () of the Questions Fresented in thic Fetition). The Fetitivaer next raised
s Loderal hobeas corpuse (f\ff’evd?x 2A). In the Magistrate Judoe,) Bristow Marchart
that in Ground Four (Petitioneré Body [Im’m)/,

Pt
+his issae in h

Re Pe Y+ cn (J RewmenJc\'f‘a'ay\ /P Y Leot M-‘re,/. L}e sdoges

Potitioner attempts o mise direct amam( issue +hat was not preserved at +rial . That South

Cavelina case law provides that & PCR is not a Substitute for direct a,of'm( issues . He held +hit
ieh (s not an [neftective assistance claim, was not )ofafef[)/ pur;uec/ ' state

bEC( - ' ; € J(’J no m /1’ b.l’S“r anal fesen/e
TUSE. "e‘h' oNe ( -f- r r@ }/ raise P
’L’g ‘55(/19 l’n A’S 5' !L\‘(!"!&r -5“"‘.. C“H“'E’V‘l( fEb!lE,w,(f,BS)_ / ,‘\Q‘I.S‘If-ﬁde }
1 [ i ]WJ" €
ELV/O:LSI)/ J:SL“-"St’{I./ “»\;5 1'55;«2 Wwas a J.‘red olpf’e'_ﬂ/

fucther stated in his fostnote on PHO, “with regz{rd +0 Ground Four,as pr
fssue. Accafd'ing Il/) while Fm—i‘-h’cna’maftes the argument +hat his PCR a’ofeﬂcrh’, connsel was the cause for his foilare to
f’fore“(ly raise and presefve Hhis lssue, this issue was dotovlred ot the trial level and could not have been ,oro,o:ar/}/

roised in his direct appe‘a’, inftial PR and/or PCR appellate Froceﬁthge Botitionze has offered no other cause, other than

his PcR appellate counsel actions,€or bis procedural defoult of this cloim. Fotitioner also anam(e(f this issue in The.

United States District Ceurt For The District Of Soath Carslina Beaufert D;‘visl’an,(ﬁpf:aJl‘x,’{A), The W.5. District

Court judse Bruce H, Hendricks, held “ fotitioner objects that Ground Four “is net a divect appeal issue and +het

“iis o Post Conviction Reliet issue’ ) which he maised at his PLR hearing, fetitioneré response to +he motion of
summary judyment concedes thot he did not raise Ground Fur in his direct appeals The Court agrees with Respondect
that because fetitioner did not 'orarerl/ present the claim “to the South Carolina appellate courts ina procedarally
viable manner when he had +he opportunity, and the state Courts would €ind any attempt to raise it pow
1o be procedurally improper the claim s procedutally batted from eview in federal hobeas corpus. (p. 25, Order).
Potitioner also appealeJ +his issue@ fo the United Stotes Court OF Appeals For The Fourth Civeuit (Appendit 1A);
in which +his court judgment wes In accordance with the decision of +his Court, a certificate of

c\ppealala“l"fy is denied and the apreal (s dismissed.,

Feﬁ'ﬂaner's G(aum} Four Wtq

conrt and is therefore proce Jum!(t/ borreds And thet
ote Court rrowﬁff"ngs,i’r (s barred ffom



STATEMENT OF THE CASE
“ps To Question Three (3D Presented For Review“f

A+ Petitioners -l—nhl/.-fke. Gtatels Star Eyewitness, Ricky Toncolos was the comerstone of the States entive Cases He
stated that he saw gw.{l':fe comng from the driver$ side area of Rtitioners Tan Suburban but he cou ldn't see
who was 5}100""‘“9; he also 5+&+€(‘ “\q‘\‘ o White SU«VJ‘FW&J one Sho‘f‘,S"h’o.ig ht up in the oir, frem +he passengey
Side. of +that vehicle. This is the version that he had told to Trvestigator, Officer Don McRaes But what +he
defense didn't know was yhat this same eyewitness knowingly gave perjured testimony +o +he,J‘uf},, concerning
+his version of events; ond that Fosecutors Suppressed material impeachmen+ evidance from the defense,which
was also S“FP{Q‘S:"’J from "H”’e' Juiy 0.5 We”,' The """‘*"7‘""" “"‘Pﬁ“f—hme—"ﬁ evidence in +he Riice Report revealed
the the same Sole Eyewitness hed Originally described and identified an entirely diffevent set of
suspects,and thei? vehicle as the suspects +hat shot the victim, and +heir vehicle as being the “primary”
vehicle shooting fowards ﬂ’e club/carwash, where the victim was standing. Tt also reveals that the
Original 5+ocrevnen+,-§ne Soje Eyewitness hod given to Deputy Weldon Gregory,was in complete contrast, and
Colmlplg-fel), con‘i"ros. icted his 5+a+e,'meh+ +hat he had gven +o Tnv. McRaesand his testmony +o +he Jurye
Tria C.wnsel foiled to move to admit the folice Repor+ into evidence as part of fetitioners defense as an
O¢ficial Ref°'+/e"wl”+e¢l from +the ke“““}’ vule under Fedeval Rule OFf Eid. g0
147 Fody Appxe 338 Hth Cireul vidence 803(§)c). (.S, v Bode,
ppXe th Civeurt (N,C,) ;{005) 14 ¥ o 2y
, ) o Futsuant to Rule 803(2)(c), “factual €indin W ) ,
mode pursuant to o.w”soﬁ'(‘y 9\’cm+eA by low is no+ excluded by +h ) 19§ resulting from an inves+igation
in crim " 4 y the hearsay rule i€ intreduced against the Government
in criminal cases,” unless the sources of information or other circumstances indicate lack 9{ ; hf"’e e
' . , ack o +wert 2558
Bolice Reports may be appropriately odmitted on behalf of a defendant i€ the provisions of +his s’a!:Sa:osa-r;sr;ieA
Tb,‘e 5oufceskof m{ovm\.ﬁah or other circumstances does not indicate lack of +ustworthiness becouse the informehion
9iven at the scene inthe Glice Report was n'm(e,aendanﬂ)« cottobovated or verified :
ho pulled the vehicl i ritied by other Folice Officers
whe pulle vehicle over;with the passenger found +o be sitting on ammunition matching the shell casiugs
found ot the crime scene,jand matehing +he bullet found in the vietimé pants leg, ?

“How The Federal Question has Roised and assed Upon"

Pe-\-‘ﬂ'wﬁef Pro‘oarly,-ﬂrs«l- toised this claim at his PCR hearing and suBmHﬂLJ his Exhibi¥s +o suppor+ his
claime T the Order of the dismissal the PCR Judse wrote: (Appendix 4A5A6A,7A), “After reviewing
the evtire record and Festimony presen-fed; +his Cour+ finds +hat the Applicart hos failed o esablish
any deficincy of +cial counsel in regards to his allegotions involving Weldon Gregory. Trlal counse
+e.s+(fie.A "f'l’\a‘t“ oS agene(al Tu‘e',ke. Joes not like tv coll meml)ef-f of los enforcement as Jef’ev\se wltnesses
because it is mere pour ekl than helpful to defendants based on his more +han forty years of experiences
AM)+'ioha'1y)he+eSH{'neA Hhat he was able +o impeach Tacobs tith other documents and +es+iman)’,‘ncludin9
Gregoty$ incident feport, oalthough not all documents were admitted into the record at +rial. This Court agrees
with trial counsels assessment as Jocobs was Fhoroughly examined as 4o his vecollection of events and his
identificorion of l\‘,r[;com‘l' and his co-defendant, Therefore this Court finds that trial counsels performance
was not deficient and Hhed App(fcavﬂ' hos €ailed o meet his burden o€ trath.” The PCR judge addiHionally
£ound that Patitioner failed 4o show prejudiee writing, “This Court finds that Gregoryé teshimony
added little +o;&‘\ne, overall presentation and likely would have had no impact on the result of
the proceeding, [Tial Counsel odmitted that he did not ques+ion Tacobs akout what he initially
told Officer Gregory, so he could not have impeached TJacobs with Gregory’s Incident Report,os
5+«+QA by +he PCR Judg&o nal Counset did not a‘/m“emge Jacobs ont vi(+aally every aspect of
fais recollection. Gonzales v. Wong, 667 F.3d 965,694 (+h Civ. ZOII)("impeaclnmen+ evidonce does not
become immaterial merely because there is some other im,aeqdnmenf- of the witness at +rial.,

where the withheld evidence opens up new avenues for ivpeachment, it can be wed that 1+ 1
¢ (1% +
still mocterial ," Without +he Flice Re(”"'f being put into evidence, ﬂ\e/ State Wmsarfble +to :lq):ec.""s*—

a.
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every $ime thot +h ,
, e defense w .
Trm( TIJAQQ, wou(& 5u5+a'm +“ O(A"A ""'VY to 90 mto Wl’lt’d" 'H\e . )
Fe_+'+‘ e O‘DJeChon [S information insi
ittioeney next VG;SQ(( ‘H/\' il S .S PCR-"mnsc_n'P-{» n M‘S‘Je +his o li
motion £ (s issue in his £ d S pe k7501751, p A 75 olice Report
Posii oc summary Judgmentsfthey) aderal habeas corpus bp\752,p\153,p.A755 says,and the
etitioneYs puelboer three (3) srney. ”mr‘ai—ely lied and stated . (Appendix 2A) [];Fol%ZLll The
o
now humber Four (W of the Questions | that fotitioners " Re"sl’mﬂclew é
Ten (10) Dot the QuesHi presented fo . nev$ Ground +5
10) of the Question ions r’fesan+e3_ for revi r review, i this R+iti nd Five (which i
Ro+itioners P s presented foc revi view),and Ground T ition); Ground S s now
CR agpeals (Corypl view), were all raised Twenty Th nd Six (which i
Certiotart o the mpletely false;see P aised by fetiti : ree (uwhich '
South Carolina S ‘ CR Appellate Cow . titioners PCR ch is now numb
he Stated  nd out ofan abuend upreme COMY“')]‘ I nse (s, kethrine #. Hudsi appellate counsel, | “
‘ i 13
exhausted claims. (p1? :“ woce of caution, the unde n M:_Z\.S-('rm[-e Court, Rep 9+"5/ Rotition for Wn';- " P
, + (p.17, footnote vsigned h or+ And °
previously noted ;the South Cc: /'repoﬁ- and recommendatio )qs addvessed all +three _?e:;"‘"‘enJQﬁo“/
Fetitioner volina Supreme Cou n), Magistrate ° ese issues
arguobly presented the | rt subsequent Court als o
recommendaction), [As +o P e issues raised in Grounds Fi y denied (2+itioners F’o shated “As
il o Petitioners . Five, Six, ¢
Court held “the un dersigned u‘:“"—r’s Question presenfeA for f;u.'a and T“'e""'}"ﬂnree.“? appeal whevein
(p.30sreport and recommendaction) ;\j ‘,sc‘e'" ro revevsible error i :LI numbeyr Three (3] ;‘::/,f'eporf and
that 'h':(&\ Covw\Se'llé Pefform . 9l5+(od'e Court 'F'“‘ﬂ\er fou Am,, ﬂne PER Courts ‘F' A" 9‘S+r‘7‘+€
o ance was Ae . . n e(é‘f"ofe Vs " 'hﬂls anc) .
:POG and ot £ailing to move that repor:‘?‘in+ fz‘r foiling to further i s fetitioner has foiled :)M;:S onse
et in 4 1) m - s
exitionef also appealed this issue ih The WS Do evidence.” (p31report and peach Jacobs with bre o
ol (o ) H ‘ i
D.v.s.on.(f\ppe,nasx AR), This Court {strict Court For ' recommendation) 9oy S
The Mag stated that as to Rtiti The District Of South Car °
malKing relevant findi court 'rajec‘hﬂ.d these ‘ ,Six,and Twe“+}’-7l1
also vaised i . mgs of fact and conclusi | claims afte ree;
ised in Petitioners PCR a tons of law," and that r o full heari
claims We_\’e” ( Frm( to 'ﬂl@ State S ot EF]M‘LS (e'a+ed m9 s
properly exhausted" for e upreme Cous +“, he therefo +o these were
w.S. District Court5 purpese of reviewing th 4' Ye Je't‘&fminegl thot #h
ith +|\ . 5 Ofdef). .'La ws D 9 the motion fo ese.
W‘L e 'FIV\AW\QS O'F +»\C Mo@‘s*h’afe J"ud . A ’ ls"‘fl‘c" Cour+ hetd (,H Y i“mww‘r}/ judgmeyd-
. ge ans + . awevey e
; e Court+ finds that Petitioner s Culed + he PcR Court before h;m,“(’*‘ 5)C(¢/>uv+ agvees
eﬁ: jent or that the deficiency resulted - show efther +hat #rial counsels 10}, “Accocdingly,
2&1 s the motion for summayy J'udgmev‘\i Z‘;e?f:c“% +o the defense '(;hs performance was
.. District Caur#s Order). Fetiti Grounds Five, Si e Court therefove
)+ tioner also a ( , Sixyand Twent
W@.ﬁ ed +ll‘$ i”“e + wen y"Tl’\ree, ( “
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States Court Of
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STATEMENT
ps To Question Four (4) Presented For Rgv;ew;‘(?': THE CASE

Patitioners trial counse| failed to investigate potentially exculpatory in . )
and o inferview and sdbpoena Officer Ray Weldon Eregory to +is+.'1:;r:’m:rs¢:nnfduﬁ S
Report ond to authenticate +his Bolice Report and verlfy that he is the Z{{' ant +o his Plice
+he Re'oa‘r‘h This Police Report included stotements made to Officer Weldow ¢ l%ef who prepared
by the S+ates Star Eyewitness, Complainant R(cky Facobs, in which he desc'r'bas’egof); ‘id. +h?. :;cene,
t.omp[e-l'el}z ditfetent set of suspects shaoting +owards the club/earwash ,:,t, s an :de'nﬁ-'ﬁes an
Standing ,and an entirefy different vehicle SUy that these Sé;reﬁ-s v :m- the vietim was
trial Cocﬂsal's unprofessiaml errors; +he Jury never knew +that +his Pef' hMRBEGMSQ ot
exis+s. | he material informatien in +this Blice Report is a -Firs-; 0 w.e; eport ?VQ“
the shooting +hot Ricky Jocobs provided 4o Law Enforcement ahcu-l-"‘;c,zu: hor version of
(?YQWHHQSSeA’ He f"w“ied this information minutes after the crime w:s - hm,i alleged!
|+cras|f@;k on his mim‘i. Unknown +o the Tury, Ricky Jacsbs testimony on %:O;\;:;-Hec‘; when
actually his second version or account of the events of the shooting that h oS
McRae when he arrived to the scene approximately Lhes. 30 minutes Jater e o“f‘o ‘;A Officer Don
testimony and [olice Report would have manifested +o the Jury that R‘.k Ficer Gragorys
perjured testimony on +he stand 4o conceal all of the exu—llf’t};‘kar S+|c+)’ Jacobs gave
information +hat he had given to Offlcer Gregory, by denying +hot l\Z eve: : e : d
O€€icer Gregovy ot all, and +hat Tnvestigator Don MeRae was the firs+ and ot,e]w Sg:(fm to
he had Sf’OkQV\ 4o in this Case. WAShing‘h)Y\ vo Smith 48 F Swpp. 2d ot 1149 y icer +hat

“How The Federal Question Was Raised and Passed Upen”

Potitioney properly fiest raised this Clawm at his PCR hearing and submitted his Exhibits
to 5urpor++his cloims The PcR Court agreed with trial counse lf assessment pertaining te Ricky
Facobsrand £found +hat trial connsels perfo(mancé was not deficient and that applicant has
failed +o meet his barden of proot The PCR judge additionally found +hat Botjtioner failed +o
Show prejuJiae.(AppenAix HA, SR, 6{\,7/\)0 T‘we He’+i+fovzer nex+ roised this (ssue in his ‘Fecleral
lobeas corpuse (Append® ). ,Ih the Respondent’ r.nohon for summary Judgment, (ihey) completely
fied and 5+a-{—dv that Pe:\"t‘”o‘f\eff Ground 6ix (which is now Petitioners number Four ({) of +he
+ed In +his Pe‘ﬂ‘\'ia“)l"do“ﬂ with Ground Five (which is now number Three (3 of the
1)and Ground Tuenty - Three (which is ot number Ten(10) of +he Ques+ions
resavrted)-wem all vaised by Pe+{+icher-'$ PCcR aﬂoe(l(ﬂe counsel,in Botitloners PCR appeal,

| ' PCR appellate counsel, kathrine H, Hudgins, Botition for Writ of Cortiovari

(Cample'l'el}' false ; se&

4o the South Carelina Supreme Court)e In the Maolstrate Court repert and recommendation, he
stated “and out of an abundence of caution,the MJefs‘gm’_d has addvessed all three of these
(ssues as exhau.s-fed claims. (P,(Zfoo‘f‘mﬂ’&/ reporf and l’ewl"’”"&hJa‘l‘l'an). The MagiS'f‘raer Court
also stoted “As previous ly noted,the Sauwth Carelina Supreme Court subseguently denied
?e-\r'oﬁaner? PCR ar}’eal wherein Petitioner arguably ,aresen+e¢( +he fssues raised in Grounds

C FivesSity and Twenty -~ Tlﬁ\'ee:w (r«271"e|"°”' and recommendatian). [As +o Retitioners
Question Presented number Four (l—l)] ; Mogi strate Court

Questions presen
Questions presente

held “+he undersigned can
Jiscern no vevevsible erer i the PCR Court’s findings and conc lusion.(p.30, report and
ion). Magistrate Court further found “Petitioner has also foiled +o show —

re.commehd ation



STATEMENT OF THE CASE
that +7ial counseld performance was defictent for failing +o investigate potentially exculpatory

evidence in fkoc’r Blice Report;or to interview and sabpoena Gregory o authenticate hi
and testify concerning the information, (p.31 report ond recommend ation). s feport

Pe‘H*wher‘ a(?o "\Pf’em\eé this issue in The U.S. Dfsfr{c:f Court For The District 0€f South Carelina
Beaufort Divisian. (f\ppemﬁx 2A)e The .S, District Court stoted +hot as +o Pe+itioners

Ground Five;5ix,and Twenty-Three; the Magistrate Judge cbserved that “the PCR court

reject ed these claims after full hearing making relevant findings of €act and conclusions

of law", and that “Ielocts, reloted to these weve also raised in Reti+joners PCR appeal to the

Supreme Couﬁ'“; he +hevefore demm\hed +hat -H'.ese,'c_la\‘ms were ”Pfﬁpefly exhausted” ’
the purpose of veviewing the motion for Sumn:mry judgment oes (p.b)p7p 9, 5, District
Court’s Order)- The W.S. District Court held “ However, -Q;L\‘g Court agrees with +he Findings
of +he Magistrate Judge and the PCR Court before him. (.o.lO)\ ““pceording l}'/ the Court
finds that Petitioner hos failed to show either that trial counsels performance. was
de ficient o 4hat the deficiency resulied in prejudice to the def'ehsa., The Court
Hherefore grants the motion for Summar) judgment s to Ground s Flv%/ 5':')(/ and Twenty~
Threee (r,u,u.s. 0_1s+ric+ Courts Order )e Fetitioner mfsa o:rpaa(e«l ~l:£ns usufi +to ‘*Hne

t1od Stotes Court of Pppenrls Eor The Four+h Civentt. ( Appendix 1A);in which
uC'+e + judgment was “q, accordance with the decision of this court, o certificote
this couf ,

of amoealab'n‘i“')' is denied and the mrpeal is Aismissec'o

1.



- STATEMENT OF THE CASE

“As To Question Five () Presented For Reviewt

Fetitioner had\.‘a soint 4rial with his co-defendant. Rtitioner was convicted under “the hand of ane,
the hand of all’ +heory undar “accomplice liabi lity" +heory. To admit evidence under “the hard of sne hand ",
theory sthe existence of +he common design and the participation of +he accused against who‘:n ‘r: 'ffqu
is offered sheuld First ’be shown, State v Woomer, 276 SC. 258, The state put forth no evidence +o s :o:)v' ence
establish +he Petitioners participation in the death 0‘(': the victim, The only evidence the State +€dor
that-the. Ptitioner drove his vehicle on the night of the incident. The State presernted 4o the Trial presented was
fetitionert Dicected Verdict motion,and +o the Tury Jw,‘mg closing argument,a Youble theor )9, Sta *lin szﬁ" during the
of one hand of all, they are Ln‘k guilty of murder, whether the defendant Watts handed +he gun +°9T'em ;:i::r J;he hq:é
him €ire where the gunsl\o'f residue is Or whether he leaned over himse l€ while Mr.Wray was b Ny ay and had
i i \ 1o AR A usy dr‘V’"Q’H)E- vehicle
acdless they were aiding and abbet+ing one another. Erther Wray was driving while the shots were fired or Wockts
provid o him the firearm +o conclude or to commit the act anJ‘SPmy the parking lot with bulle+s."(PcR Trans, p.1865)
5o yolt cansgust right off the bat,you knowlﬂtaf' fof-h? was 'Seen with an weapon geting into the passenger side and you
hat Wray 1S Jr'wing.As hedrives hes assisting in letting Watts <pray H"e parking lot. Or you may find that Wetts handed
know + ' 4 and in handing him hes assisting saidingsabetting him jn completing tHhis crime.(PCR Trans, p,1902,p.1903)
Wray the firearm that the Petitioners co~defendant handed a gun to f2titioner and had e +’:‘+fone,|r

tdence mot testimony/ ' . yLs
E\:f;‘mfa::nev—'rﬁm ,wa.s no evidence ynor tesimony, +hat the Peh-hone(? co-defendant ficeda weapon and +hot
[ ¢ ] ' .
the Petitioner let the co-defendant fire a weapon while the Rotitloner was driving his own vehicle. The State
J a reasonable doubt the identity of +he defendant as +he person who committed

of proving beyoo
:;s::cs::grﬁn crifm— a? cr{mes. State v. Lane qof 5.C m;, 1at. ’ie f::‘& presented to establish +o the Jury that the
+wo de&,,daﬂ-‘-‘s were both ‘aider and abettors’ Theet +he +uo defendantt were aiding and abetting” one ancther, There

Y orincipal s presen ,establis hed; or proved beyond a reasonable doulst +o +he Fury, 05 to neither one of the defendants
iy P lice liability theory, @ person must personally commit the crime or '

ate by passed that burden .Under an accomp
e g ; anﬂonally, or +hm“9k & common Jes;9"i“"“/°~be+/0r assis+ in the commission of

e scane of the ciime and int
be Pre&e,n-{- at +he scen State v. LAngley,b’B‘l S.C.é ‘l3;5-tq+e v, Waard 374 $.¢. 606 » How can you hove foreSidor and qbd*es,

Hhoct +through some overt act. :
and ::‘m:indP:lg’? A there is no ‘principal 7 how can a Jury make +he determination whether or not the other co-deferdan+
aided (mﬁ cbeated +he ‘principal” of whether the other co-defendant was just simply present while o crime was belng committed

and had knowledge +hat a crime was being :
o The Federal Question Was Raised And Fhssed Upen
Rutitioner properly First radsed this claim at his PCR hearing and submi+ted his Exnibits to support +his cloim. The PCR
Cour+ merntioned thet Petitioner raised this Claim at his PCR while on +he stand; but the PLR Court didntt speci€ically
rule on this Claim. (Appendix 4A,5PEATAY. Retisianers PCR Counsel refused Rtitioners specific request to file a
Pecper Rule 53(e) Motion to Arter or Amend Judgment, asking the PCR Court +o specifically rule on this issue. She
instead, filed a frivolous 53(e) Motion to Reconsider: (This is explained in more detail in Potitioners number Eight ()
of the Questions Fresented in this Potition), fetitioner next raised this issue fa his federal hobeas cofpus.
(l\pfzrwl‘m 2A). T the Magistrate Court Report and RawmmendacHon he stated Respon dent correctly paints out
that while Petitioner arguably raised Yhis ssue by testifying about it in his PCR hearing, the PCR court did
not rule on i+ and it was not Pﬂ’-SCWe'A for appellate review. (p.45) “Here, Rtitioner was convicted as a principal
% . R ‘e
on +he charges under +V:e theory ?{3 Hhe hand of one is the hand of all™, (p.ue) “Accordingly, Rtitioner has vt
shown his counsel was ineffective for failing +o object *o the charge, and as a resul+ has failed 4o show a
5“\"5"*“"“".‘[ issue with regard +a' Gt:ounA Eleven +o overcome the procedural bar. Retitiener alse appealed
4his issue in The United Stotes District Co‘tf”' For The District Of South Carelina Beaufort Division
(Appendix 2R). The WS, District Court held “The court finds no elear ercor in the Report as to this claim
and accordlngly grants +the maticn for summary judoment os +o Ground Elevens (14 U.S. District Coarts order),
Petitiener also appealed +his issue to "i"t\e, United 5+q,-tg5 Court OF Appeals For The Fourth Circu+
(Appendix AR) in which +his court judoment was “ In accordance wi th +he decision of this cours.,

ity is denied and the appeal is denied.”

committed?

a cectificate of appealabil

I3.



STATEMENT OF THE CASE

As To Question Six (6) Presented For Review':
ainst the Petitiener and his co-defendant rested on the +€$+imony of their Sole St
R‘Cky Jacobs testimony throug hout fztitioners +riel was +hat he saw gunshats c: i 7
titioners Tan Suburban, bat that he couldnt see who was S}waﬁng, T otate Ar:llv:f irom
+o corroborate Ricky Jacobs of to support his +estimony. The S{_M'_e"hadave
GSR Expert from SL.ED.,doan analysis on Beticle Lifts from Rtitioner 5 vehicle Yo try 4o locate G6SR from Pe+'+fo:e.r.’f
Tan Subucban. Uor +he Record: Petitioners Tan Suburban wos Negative for Gunshot Residue (6SR).] [Vou should al l
the cumulative effect of +his tssue, coupled with Btitioners Question Seven (7) Gesented {0:' Rovion %‘50 “"fillyze
Throughout Retitioners entire +rial, the Posecution so infected Petitioner’s +rial ith anfatr eswe:/ l’n .5- @hm,,]‘
and repeatedly presenting (ns forensic evidence of Putitioners guil+) +o the Trial Judge andia?msfoi :o;su+ev;‘+ly
F’g-r'.-l'ioner's Tan Suburban fested Positive for Gunshot Residue. > (1) Fretiinl Motion (0 States OF:;tln; ;\%tw::fs
to the Tury; (@) Prosecutor’s acguments against Ptitioner’s objection 4o the admission of the States 65K EzPeH
Witness from SLED, () The Prosecutors arguments against Fetitioner in his Motion For A Directed Verdict,

+o support thelr hand of one hand of all H.aofx, (8) State’s Closing Arguments, In order to report a finding
of Gunshot Residue,; SLED has & fra'hacn\ that requires that they must have a finding of all +hree (3) required elements
that make ap Gunshot R“‘J“e'/f’mse""’ ot one +ime,which are LLead,%. Barium, 3. Antimony. (Aot three round particles ’

L), SLED looks at the round lead articles fo e if it containg all three (3) of +he requied components. T
y foin all three (3) components of GSR together; the results of:&e tes+ +h::i$enfepor‘fec‘%ies‘

round articles do not CO9 ' : .
No G"‘f‘skﬁ' Residue Found. But, even though Agert Moskal did not find 65R in Ptitioners Tan Suburban,Agent Moskal
s fived in the drivers side area of Ptitioners Tan Subarban, This

siill conclusively stoted (repzad'o_Aly) thot a gun wa
because even 'H'\ouﬂh he on |y found one (1) component out of the three (3

exkremely peejudiced Pexitioner’ trial

required protocol components;he sti e o med micled the. jury into helieving that o gun or weapon was 0
From Peﬁﬁoner’s vehicle because on oné hand you had the GSR Expert testifying that his exper+t opinion and
conclusion is +hat e 16 round lead purticles found in +he Rtitioners Tan Suburban,means that a gun or weapon was
£ived fom the drivers side avea of +he Potitioner’s Tan Guburban. And on the other hand you had +he Prosecutor
S‘\‘olﬁn9/i°r€5¢n+in9,and establishing fo the Jury (os evidence of Rotitioners 9u”‘l’) that +he Rtitioners Tan Suburban
have been able +o give an Opinion and Conglusion to Jury thata.

yosted Postive for GSRe In ovder for Agent Moskal to
gun of weapon wo.s ‘ﬁ'feJ m (a.n,v veh.'cle) whatsoever; He Mu(c' have first, neeJecl to pass SLED 'Hwes hol d of € vtil'h_g

elovaded amounts of the oo o reguived components, +ogether "in round particles’; I Lead, 2 Baiurs 3. Antimeny.,

Which is (Gunshet Residue), In order for +he Prosecution to b(f. o'dole t0 5 ;wMMerrhamM’e/qnd properly present o the
Trial j‘udge_and-h,-ﬂ.ajuf)’ +hat Fe+i+ioner'5 vehicle was fasitive for (75R;‘H‘¢ Potitloners Tan Suburban would have h o .

actually Hested Positive for Gunshot idae,and hen SLEDS GSR report would have eflected that. [This alloued the Stote 4o
mani pulate the fucts of the results of the GSR test on Retitioners vehicle jand i+ caused the Trial Judge. ;the Jury, and
+he Court of Pppeals te moke. their determinations and decisions based on Gunshat Residue evidence thet did nct exis+]

THow The Fuleral Question Was Roised P\Mi Possed U f’on“
foriHHoner poperly irst roised this Claim at his FCR hearing and submitted his BExhibits Yo support this claim. The
PcR Court mentioned thet Petitioner oised this Claim at his PCR while on the. stand, buct the PCR ‘Court didnt specifically
wle on This clalime (Repend™ 4, SA6R,TA) Petitioners PCR Counsel refused +o file a Poper Rule 59(e) Motion to Alter or
Amend J'udgmen‘fmsking 4he PCR Court to specifically rule on +his issue. She instead, filed frivolous 59() Motion to
Reconsider, (This is oxplained in mate Jetoils In Potitloners number Eight (8) of the Guestons Fresented in this Aitiion).
roised this issue in his fedeval habeas C,Orpus.(f'\f’f?en(‘ix aA), The Magistrate Court stated thot

Poxi+loner nex¥ i ' ' |
this issue was not rossed In Petitioners PCR hearing or ruled on in Potitioners PCR proceedings. (p.44,Report and
memendaﬁon). Petitloner also &pf’eale,c‘ this issue to the W.S, District Court of South Carolina.
(Appendix ). The W.S. District Court, held ”Tl;»‘a Court finds no clear ecror in +he Report as +o this claim and
fadgment(puS,District Courts order), Rettioner also appealed this issue tothe LS,

accordingly grants mation for summary J
fsttth Cireuit (Appendix 1 A), in which this court judgment was “Tn accordance with the decision of

Caur*o'e Nf'“‘ ’
+his court/a cectificate of appealability is denied and +he appeal is denied.

The State’s entire case ag
Eyewitness Ricky TFacobs,

the drivers side avea of P
Lorensic evidence of scientific evidence,

amc' alse

i,



| STATEMENT OF THE CASE
“Ns To Question Seven (7) Fresented For Review'

13

Agent Maskal only found a total of Sixteen (i) round lead par+,'c_les in [titioners vehicle which ¢
ant‘y one (1) componant out of the three (3) requived components of Gunshet Residue . Agent Moskal
BypqsseJ SLED: thresheld and FYO‘i’aCGl of ‘FinJ:’ng elevated amounts of the ‘H‘oree (3) re%ungJ
components,Lead, Barium, and f\nﬂmon)/, Yogether, in order {or him +o be able +o indicote that Wweapoh
has been fired or be able +o State that it is consistent with or 5""“’"’"0’)1 handlin of/‘;a' P
in the vicinity of a weapon when it was fired. Tn the PCR Courté Final Otdor. i+9re¢',fe_gw-:ie
PCR +estimony of the Fetitioners Trial Counse

Mr. Arie Box ! He testified +hot he moved +o
Suppress testimony regarding gunshot residue because the States expert did not find gunshat residue

ond could not conclusively state that a gun (was) fired in Applicant’s car. (Agpendix 4A,5A,6A,7A)
(Final Ocder p. 16 of 39), He (M. Bax) testified +hat her Honor did i 4 MoSk&\{ﬁ“ +e,5+:'m0n)/ somewhad,
ruling that he could only testi€y that round lead particles were found and the significance of this finding,

but not +that 9unSho‘i’ tesidue was found in the car or that a weapon wo.$ c/eﬁ'nfﬂve() ficed from the car.
(Final Ocder, pd1of39), He (Me Bax) testified that Moskal never testified that gunshot residue was found and was
very woreful to testify within the trial courts parameters.[Moskal did not testify within +he +rial cour+
parameters. See PR 4ravscript l"15'011‘”‘535/19"56“/'”“572]' He Mr.Bax testified that he was able to get Moskal +o
admit thatt.. he could not conclu.sive‘y state that gunshot fesidue was found, the other 4wo components of
gunshet residue has not been found and he could not conclusively state that & weapon had been (was)

ficed in +he cas(Final Order,p170¢1). [Bet Me. Moskal did conclusively sinte that a weapon had been (was)
fired in the car. See LR transcript p-1510,p.1535,p. 1564, 1572,

“How the Felral Question Was Raised aed Bused Upon” 1 L et this clai,
Btitioner properly fist raised his Claim at his PCR hearing ar o o d but the PCR Court
The PCR Court mentioned that Btitioner raised this Claim ot his PCR, while or #“’—‘ﬁ"; /ej F*h'::onevﬁ feguest
didnt 5P€£3‘Fica”}’ rule on this C‘aim-(Al"FU‘A;x L‘A’SAJGP‘/-,A)‘ Feﬁﬁ,oners PR Counse’ 112 e ‘l’_{ | Iy r le‘L

+o file a Proper Rule 59(e) Motion to Alter or Amend TuJQ"‘e““h"Mkmg the FCR C'our‘f fo .‘- . oty e ¢’>n

+his issue. She inS'*PAA;{i(ed afrivolous 59 (e)Motion ta R&w"-“'a"'ﬁ(ﬂ’;s is exf’l“;"eJ in more detoil in Fetitioners

number Eight(8) of the Questions Fresented in this Petition). Petitioner next raised this issae in his federal habeas
corpus. (A ppendix 2A). In the Magistrate Judse, Bristow Marchants Report and flecammendaction he stated fetitioner

Jid not roise this claim in his PCR Praceex/s'ngzMJ i+ was likewise not ruled upon b}’ the F CRJ’“A@(’A’ T"”eﬁ”ezﬁ
was not preserved for appellate review. (P.‘IS’,Rﬁf’oﬁ' and Recommendation). The Magistcate judge held,
“Based cpon the fecord showing defense counsels streruous objection prier o Moskals testimony and the
renewal of that objection, Rtitioner has failed 4o show that his counsel was deficient for not olojec'h'ng
4o the Hestimany and evidence fegarding the GSR testing. Rtitioner has also failed to show any
prejudice by his counsel not +aking additional action or making additional o jections regarding this issue .
Theretore, Fotitioner has failed +o show Ground Thirteen 4o be o substantial 4’5sue.(p.‘l"1,ﬁem+mv1 Recommendation),
Fetitioner alse m,opaalecf this issue in The U.S. District Court For The District 0 South Coarolina Bestort Division
(Aprerdin 2A). The US, District Court held “Given the nature of the objections, the Court agrees that RtiHoner cannot

show that he was F"F—j“J"CCJ L}, counse | failing +o okjaf further. The motion for Summary, judgment is granted as to
this claim. (pl WS Distiict Courts Ocder), Futitioner also appealed issue to US. Court 0f Pppeals ForThe Fourth Circurt

(Rpperdix 1A) in which +his court Judgment was “TIn accordance with the decision of +his court o certificare of
appealability is denied and +the appeal is denied.

15,



STATEMENT OF THE CASE

“As To Question Eight (§) Prosented For Review'

The core of Ra"{‘iﬂonaf:f Tneffective Assistance of PCR Counsel claim is not what PCR Counse| did
before and durlng the FCR hearing.fﬁﬁ'iﬂcner had to take his own initiative 4o raise +he claime
while he was on the stand; that his PCR Caunsel vefused 4o amend 4o his FER hearing before the heafing,
Potitioner (aised those claims te preserve them for appellate review to the State’ Highes+ Court
and any other further proceed Mgs/“'ﬁf)aa‘s" etc.  despite FCR Counsels refusal o amend them.) The
Core 6f fotitioners claim starts by what PCR Ceunsel, | vefused +o Jaz.ﬂnj Z. did not do after the
PCR 316(&(9'1\9,-W11"5—s\ !'MP?AGJ and obsteacted fet+itioners numefous despera’r'a etforts +o Compf}'
with the States Proce,c‘ural ruJaS; and caused Rotitiorers ;.‘fan_gt’,ﬁ'}‘ claims [issues o be .Dfaceclufa”
defaulted, in which +here is a reasonable 1i4<643kooé that these issues would have prevailed on appeal
4o -("ke_ Sou+h Carala’ma Suf’reme Cour+ anJ loayomfc (TL& Raﬁﬁong,r;’ purpose or‘showg hoi PCR Coum‘el
was inetfective before and during the FCR hearing was 4o show +he feviewing Lourts that her actions
not o'n‘y after the PCR Hearing was ineffective and caused prejudice, but that her actions betore
+he hg,;‘r;'wg and Auﬁﬂy the heaffng was ineffective as well,and alse te give +he feview/ng
Court’s the entire pictuce; 4o show Hhe conflicts between RBtitiener and LR Counsel
1-‘\(01,\9“.0(41' Hna entire precess of her fepfes?,n'f'a‘“on.,), Rtitioner +ook extrerme measures.
and made every attempt, and made every effort: and puarsued alf avenues, to ensure 'Hm;
his claims thet were not riled on.were preper /y preserved for appellate review and
further colleteral proaaeciings 50 that 1’%8}/ would not be proarzc(urafl)/ defaulted. fetitiener
all of the Options that he had and didnt have ; ever desFera+e’y acting on his own
reason to believe +hat his PCR attorney wms a()anc/onlnj hig an-nges*}',
40 a_)of'ea‘ 'f‘a/- not on!y “H‘n’, States Ha’gheb‘f Cour+ (Scbd'k Carolina

used

behalf when he had

mpst meritoricds claims |
Supreme Court), but also furiher collateral review 4o Federal Courts.[ Bititianer Speci{,'m”)

argued that his PCR Counsel was ineffective for refusing (Rtitionert repeated reguests and
dermands) foc her to file a proper Rule 59(e) /Vlo’u'on",_g A{*af or A,""‘f'nd juc(j""‘&'"‘f speci ficall}
PCR Judoe to Aule on the Riitioners claims, 5,013,;\{,,_-“1]}, stating wheat claims

fequesting the .
U ot clatms Potitioner wishes to be Al+eved and Amended, and supporting

were not culed on; wh

case low or other R“H’MHV to support his motion, to preserve for appellate review +o the

State’s Highest Conrtissues that he properly raised at PCR hearing, but wes not ruled
i 7 7 K i
L(F’OT‘- l?y "H’H‘l PCR juc‘gao]. A“ of ‘4;?. feview:'n9 Ceurts ‘m\va C0n+fn1405[}/ D\lef'loo{q:cl _Hn&

Btitioners Sixteen (16) Exk?éiv‘s (corresponc/ence letters and documents betueen Btitioner and
ﬁ:+'.+n'oner_’s PCR Coanse[,eﬂ,,)/, which Direc‘H,V E;—hbl;shaf and Camplefel)’ ES‘MHiskec/ Proo'f:/
fiest ‘mnc‘, SLOW"ng cause and Pfejudice, from PCR Counsels refusal +o preserve fetitioners
untuled Claims /T ssues for Appellate Review. [ That is how Rtitioner knows +hat +he Court
Judge$ cortinies to overleok and ‘not actually read all” of his Sixteen (16) Exhibits that he
submitted in with his Ground Twerdy faar Claim, which {s notw Rtitomert Question okt (0

Cresented For Review in +his Rtition.]. Rtitioner intended to use this claim +o show the *necessar
canse’ for any oF his claims +hat may have been procedurally barred or procedurally defoul+ed  not

as a basis for relie€, nor as a ground for relief.
"

(€.

&



STATEMENT OF THE CASE

“How +the Federal Question Was Raised and Fassed umn"

Potitioner raised this ¢laim [issae in his Federal Habeas Corpus Pe.%w'ﬁ'om(f\ppendix aA). The
Magistrote judge held, "However ,as set forth below,the undecsigred finds that Gopitioney
hes ‘Failer:[ 4o show —H’e necessovy “cause to overcome the procea(umf bar with respect to any
of -Haese, Clpjyy);j(f),}?,ﬁe‘oaf‘{’ And Rawmmenc(a‘i‘iom)r ,,Feﬁﬁomerﬁ final r&mqim'ng G-rauml for {el/e‘f'/
Gound Twenty - Four  presents a Sci’oamfﬁ issue. Tn +his claim, Rtitioner contends that his
CCR coursel was inefdective for not raising certoin issues and rot filing a proper Rule 59(2)
maton. Hawevef,‘fﬂ«f's ¢ laimi concerns 61“69?/(1 infirmities in Fatitioners state PCR

proceeding ,and as such are not a basis for federal habeas relief. Therefore, Rt toner has

Liled 4o state a viable claim for reliet bosed on any alleged ertors in bis PCR Proceeding.
This claiwm should be dismisseds (P»E‘*jl"«éﬁ Report And Recommendation). Rtitioner also appealed

this issue in The United States District Court for The District OF Soutly Carolina Bewtort
Divisien (Ap,oencl;k XA), The U.S. District Court held ”T‘ae Mag!stiate T&Agé found +het Hhese
contentions cancern “alleged infirmities in fetitioners stote PR proceeding, and as such ave not a
bases for ‘)Cetfem[ habeas rel;&ﬂ To ‘f‘\e extent [etitioner DL‘J'Q‘:"'LS to +hés {’I”‘J""ﬂ/ the Court finds
the objectivn to bil genem( and CO”CI"L(S"V‘ The Court ‘[""-JS no clear efror in the Moagis+ rate JZ«J}E?
Ano.lyS/S ond «f&p{@,‘f’orbg gfar:'f‘S ‘f"ve motion for Summqy Juzfgmewf as to ‘ﬂu’s (/cu'yy;a For .H.‘e feasons
set forth herein, the Court agtees with +he analysis ord recommendation of the Moygistrate
Tudge. Aceordingly, Botitioners ohjections are overruled and the Report (s ac/apfeclo ( pAsu. s,
District Courts Otder). Betiticner also aFf@A(ec{ His issue +o 'H’:E Unf‘f‘ec/ Stotes Court OF
}\ppmls For The Eourth Circalt ( ,%aenll{/xi/\) in which +his court jucfg rment los ,/I,,, oceordance
with the decision of +his Court,a certificote of appealabflh‘/v /s deried ond the O«,o,oea( I
denied. Retitioner also raised this claim in +he petition for rehearing ,, i +h suggestion for
. , ’r

reiot_mr;ng en banc. (Apf)mzzix 1A, A,ﬁne,ﬂJlx C>. The court denies the petition for rehaqn'n9
and rehearing en banc . /V&jo(zlgé re[Lu&Sfecl o ,OOU under Fed. R. A,o-,o. P 35 on +the
petition for rehearing en bancs Edtered at -{,Le ditection of +he pane| ! Judge Keenan,

- k]
jnge Rickarc/&on,o.na/ Jl/-z:Igf:‘. C@aﬁ”ﬁ‘:&uﬁ»

feritioner intends 1o use this claim 4o show cause fov any of his claims H’la‘f‘ l,mve

been Pmcu/uraﬂ)/ barred ar procerfum“/ defaulted. (Riitioner has Sixteen (I6) Exhbits
that establishes preot 4o this claim in which he has submitted in with +his Fotitim),
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“Ns To Question AMine () Fresented For Reviewﬂ:

On Ptitioneré PCR Appeal, petitionet was cepresented by PR Appellate Counsel, Ms. Kacthrine H. Hudgins,
Appellare Defender with the South Carelina Commission on Indigent Defense, Division of Appellote Defense.
The apfvea.l was not Par&dec‘ with the filing of o Rition for Whit of Certiorari +o the South Caroling
Supreme Court. In the Petition for rit of Certiovari, PCR appellate Counsel presented the one and only claim
raised in (Poritioners Question Ten(l0) presented for review); not Petitioners (farmerly Grounds Five and Six, but now N
is Botitioners Questions Two (2 and Four (4) p(esen‘fecJ for review), PCR appellate counsel avgued ”0“!}’ a single issue
+o +he South Carolina Supreme Court, which was a brand new claim created by PCR Appellate Counsel ond
raised for the Ffirst +ime, when i+ was raise.cl +o the S+tates Hu’g\\es-f Cour+t. T+ was not a claim that Petitioner
had raised at his PCR hearing SJout i+ was still ruled on and denied by +he South Carolina Supreme Caur+, when
the State’s Highesi- Court did no+ have jwrisdicﬁon +o rule on +his issue +hat was not even raised by Rotitioner, ot
hic PCR hearing. Petitioner had fif+een (I5) meritorious,von frivolous, issues /e laims that he properly mised at
his PCR hearing. Fetitioner forwarded these fifteen(15) meritorious issues +o her at her reques+,with the
putpose of including +hem within +he writ of certiorari,. in which she refused Riitioner$, clear reguests, 4o
do and which she foiled +o do. On Rebruary 22,2016, fetitioner wrote PCR appellate counsel a |etter explaining
+o her that he requested and insisted that she appeal,+o the South Carolina Supreme Cour+, his most imporant
Consﬂ*tuﬁona‘ Violation Tssue (-Formef()' Grotmd Ten; but is now Pe-l—iﬁom’—\’g Question One (1) PI’ESen‘f'e,cl for reuiew),.
ond she informed him +hat she was not going to submi+ that argument and she did not. Betitioner asked fov her
to explain to him,in a letter,as +o why she refused to submit thet issue, in the petition for writ of certiorar]
to the State Highest Court, PCR oppellate counse| gave her answer as +o why she didn't raise R+itioners
issue, On Sef’f@mbi’-f 7,2016; P‘,_+;+.'oner wrote PCR o.ppe“mﬁ'e counsel a letter req_ueS‘i"ing for her to
explain +o him,in the form of a letter,as to why she did not present to the State$ Highes+ Court,in
the form of o. petition for writ of certiorari, any of +he fifteen (15) Gmuv\cls,lssues, Arguments
thot Petitioner yoised In his PCR hearing. She answered that she raised a issue +hat,in her op:'nion)is
most like.fy +o result in +he Court granting the relief Rtitioner seeks and she determined Hhat
+he other fifteen (15) issues thet Fetitioner raised, either lacked meri+ or would not resul+ in reliefs
[11— is up to the South Covolina Supreme Court Judges +o make that determination; not PCR Appellate
Counsel+ Her duty isto assist the Petitioney in presenting his PmFeF/y preserved PCR claims +o 4he
Siute Highest Court,in the form of Btition for Writ of Certiorari o the South Carlina Supreme Court),
(See Pe+‘;+’nonerf$ Exhibits SJ-EUJV/MX/Y;Z). On February 15,2017, ,oa+4'-(~ioner £iled a motion t+e relieve FCR
Appellate Counsel s of her duties;as well as the Rition for Writ of Certiorari, with the ability to proceed
Pro- se/,qn‘l am P'e t+ime +o File his own petitions Fetitioner res,aec-l»{ull/ asked +he Courts 4o grant
his re,tues'f to relieve counsel , to remeve ﬂ'ue £ 'ec! petition for Writ of Certiovari, ond afford
petitioner the necessary +ime as o fro-Se [itigant, +o file his petition for writ of
cevtiorari in order +o protect his due process rigk‘rs “4o retaining a ful bite at +he
apr-'le“.
« i‘\oW 1-‘13 Fed"—(‘*\ QueS'i'iOn Was Raise(,( cmg[ Passed upon\\

This Claim was raised by Ptitioner in his pe.-HHon of a writ of [,QLEQS corpus pursuant to
29 UeS. €. 2354, The Magistrate Court conc'uded; i+ is recommended +hat +he

Responden‘f's motion for summary Judgment be 9mr\+eo', ond that the Ptiton be
J-ismisseJ,wi*(n Prejucln'ce,(Arpe_nclix 2A). The Court held ! As for the issues defaulted ot the
PCR appellad'e, court level, Rtitioner contends +hat even +Lou9k he forwarded all —

| 8.
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fifteen issues thot were rods‘ed in his PCR proceeding and reques+ed +hat his PCR appellate
Counsell present all of those issues s she instead raised only one fssue in his PCR appeal, However,
os set forth below,the undersigned finds that Petitioner has failed +o show +he necessary Gouse’
o oveveome %e procedural bor with respect to any of these claims.[What is the point of +he
et (Btioner) b rted by e of Stte Pcedures i vk s i e cins o
+h fP ' revfewi‘ when H" is +ime to raise them +o +he South Carolina
Supreme Cour-l:,+ e 'Pehhoner is being deprived of any review of those claims ot all; because his PCR
:Pf’e”qi':; ?!e\,:nve{f:m of an a‘xppeal o:F his PCR claims ;which impedes and obstructs the fetitioner
P‘:; :” e‘:(c):mg c(:;nsa‘rtte 51'«:&5“ eS'l'abhsheij P r'OCQ'dur‘eg ! (:PDNZCA v. Tdaho, 139 5.C+.738, (The Puti+ioners
Fr : is not the one who is sitting in prison; fighting for their life,liberty, and freedom,
c‘ncdle_ngmg their conviction and sentence : so +hat Cthey] Y Ve, J
o W . 4 , may be veleased from custedy: and de endin
on “The Cour+ System +0 address their claims/issues,). Even though & ooy : pending
counsel on PCR appeal, when [they] ‘are” appointed ough o prisoner doesnt have a right +o
J Prointed +o represent prisoner; [they] s+ill have an
obligafed du+y as appoin+ec‘ counse | s 1o appeal his preservec( PCR claims +o the States Highes + Courto
Potitioners PCR appellate counsel did not raise any of his PCR claims, She raised “zers” of his PCR
claims +hat he had properly preserved for appellate review +o the States Highest Court, Then she raised
@ brand new cloim thot could not B% raised. If Rtitioner did not raise +he Claim at PCR hearing and +he
PCR judge did not rule on such claim; feritioner can not raise a new claim on PCR appeal for the first
Hime 40 South Carolina Supreme Court for appellate review. This issue raised for fivst +ime has not
been presented fo any State Court or PCR Court for considerations Thevefore this ¢ laim could not
even be raised by Peti+ioner in his appeal +o the State Highest Court. Tt was not even an issue
preserved for appellate review,+o be considered on appeal +o the State Highest Court. The
South Cavolina Supreme Court, facked subject matter jurisdiction to enter+tain,and adjudicate
+he new issue raised for first +ime on appea‘ +o States H;ghes+ Court,
Plyler v, State,309 5.C.403, 424 S.E. 2d 477, the Supreme Court will not consider issues not raised belowa
@) Criminal Law e Post- Conviction Relief
Criminal Law &= Necessity of Ruling on Objection or Motion
Tssue of whether trial counsel was inetfective for Ffailing to object to erroneous malice charge was procedurally
barred on certiorari review by the Supreme Court where issue was neither raised nor ruled on at
postconviction relief hearing.
() 0w certiorari 4o this Court, Plyler vaises the issue of whether trial counsel was ineffective for failing
+o okject o an erroneous malice charge. Since this issue was neither raised at +he PCR hearing nor
ruled upon by the PCR court, it is procecluro.(ly barred. Hymam ve Stote,278 5.C+ 501, Isom v, State, 170 M.E,
3d 6a3; State va Poficac,HO 5.C.647,

Stateve Gorch, 417 5.¢. 619
Headnotes As o general rule, i€ an issue was n

£or the first time on appeal.
State v. Geer, 31 5.C. 174

Rti+laner intends 4o use t
have been procedurally bavred or procedurally defaulted. ( Retitioner has Eight(8) Exhibits,

Exhibits 5TV, W,X,Y,Z, that establishes proof +o +his claim; in which he has submitted
in with this Pe‘\'H'ion)o

ot raised and ruled upon below, i+ will not be considered

his claim fo show the necessary cause” for any of his claims that

(4.



) STATEMENT OF THE CASE
As To Question Ten (!O) Pfesan‘t"ec{ For

3
Réview

This was not on {ssue that wos raised b), Betitioner, o Hﬁé PCR Court in his au;’den‘t‘(qr/
heq(.'nc] omA this issue was +herefore Cem"w‘nl)/ not raled en. g} +he PCR judg@/« but )«e’l" this
issue was the one and on ly issue /claim that was presented +o +he Statet H

' ' 91/169{" Court
‘57 fotitioners PCR Appellate Cc*unse(; to the South Carolina Supreme Court, Thie afgument (s .

aﬂuqu}, a new argument that was raised for the Liest time ) when it was raised in +he weit
of Eertiorar! 4o the South Carolina SL(P{‘()_me_ Court s la}« fotitioner: PCR appellate wunﬁé’—{;aﬂfj
the Soucth Carolina Supreme Court: ruled on +his brand new claim, [Due to fetitionert PCR Counsel
on appeal review;refusing his repeated request for her 4o raise all of his PCR Clajps thedt-

Pe.-t’iﬂ(}:nﬁr‘ (/J@n‘l" -{J’,raugh 91’&«1‘)‘ measures -f'p FrOP&('l/V Ff&Sé(V:’. -ﬁ,f af’pe!{ad"e, f&v«'&w/ nm(_] Jug -{»0
her not raising any of titiomers PCR Clajms to the Seuth Corolina Supreme Court,
petitioner waos forced to;and hed ne other choice byt +o continue fo raise this brand

nevs claivm on GFF%{ to hi’@%er courts for further Fror_eerfihgs-,] Fetitic

ners Teial Counsel 44
l*laf' LL'{':(l‘Ze an}/ O'f: .ivL‘e 'F&Cfs

sot a“,cw\ce(ning .”’Z "ml'lt’l‘“‘ statement fhat RICIT—‘/ jﬁ\fabﬁ' (5‘:"1\1'2:{
Soie, Eye_w;-kness);}mgf 5?vevx to Dc’,paﬁy W&Ma‘n Gregcxf)'/,in hl’s C-foSS—exmﬂ/waﬁ'an s and each (nd
every time either Jetense +ried 4o 00 into any of the informedtion pertaiming 4, the gXCu/rgq—f-.O(}/

5\Lo:'hamah‘f\5 +hat '?IC[C‘/ Tocobs ha[{[]"vav\ +to De:fot"b/ Gregery - the Stote would S‘h’ehqcusf}/ objec.t,
and the Trial Court Tudse would sustain each and every one et these chiections.(See PcRr transeript,
PATSGpTSUp.750p 1753,p07 65,0 1534), Ty fact Rick

y Tacobs ‘w«;‘ qc:f-qa“y C/em'eg{ ever Sloeqk
+o the first O€ficer Hed had written down his initial statement, Rtitioners +rial counsel
didnt cross-examine Ricky Jocchs about @R the fact +Hhet he initially dif pot

of bis co-defendant by name despite knowing beth of +hem ; but deser,
in the sheeting as one black male with dread(ye ks and

I.V\j

E'Je in‘f'l’{"y f)é‘hl‘h‘a‘n ey
'Laci +he 5%5}0»35‘#5 I‘I’IVG{V&CJ

one bleck male w;ﬂa o 0105.3 cut
heateat and a Sv‘f:}recf shirt Jn-'vfng a White suv, ,ca;;iloly a NMissan with a black stripe down

+the Sic/e./ Aé’—scff'[‘o‘f”ibh‘i thet M&‘h'/[ﬁérl twe cther lnc/:‘t/frfma.(f 5+a‘f‘pec( 5h¢-r+i‘}, otter the S-}wﬁ;m
+ook F/ace i a White Lsuzu Rodeo SV with ammanition consictent with +he shell casings
found at the scene of the shooting. Sheetly ofter the shw’%’i'f\g/DquJp/ Golinski stopped a lyhite
Rodes motching the vehicle identificd Ey Ricky Jacobs. The driver and passenger were Unceoperative
with Blice. DQP:;H"/V Galinski {ouné one round ot 39 caliber ammunition and some rounds of
Gmm (millimeter) ammunition , under +he Front passenger on the Seat, in which +he Passenger
was Sitting on when he woas removed from t+he vehicle. A+ +he hespital ,another 0€€icer
ecovered o fired 4 millimeter ballet from +he pants of the decensed. Lnvestigator Colling,
an expef'f” in ‘Fn’fgarmg and +ool mark Examinect oy testified Hhat the buallet+ r’ecol./efed
From +he L\ogF,’—fa( motched +wo fived bullets Jockets recovered ot the scene and all

three had been fired By the same gun. Tny, Collins also examined +en fived 4 millimeter Lager
caliber car*’rr:'a[ge, cases recovered from the scene of +he Stwoo’%'l‘nga Thv. Colling testified —

120,
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+hat the en mr-kndge, Cases weve fired b}’ one gun but he could not Say thod th
gun ficed the cartridge cases and the three vecovered bullets because no firear - igme-

: T s . . - : Yo Tivearm ias Subomi
‘For comparisons 'anesﬁf)ao( Coltins f@‘“ﬁ‘?—tj +hat “H'\é’. 5€vev‘a( racmals ot ommumi‘f’f:‘:\ 5'; ”;’ﬁ,e({
the White SUV are the same ballets the same caliber;the same brand ; +he Samé 1‘.}'/"24.’:)');”
the same head stamp as the skell cosings recovered from the roa ffwa} at the scene, -H,p_/
projectiles ecovered from the scene;and the bullet recovered from the victim, Daring the
Evidentiary Heating , Trial Course| admitted that he did pot Questicn TJacobs about g hot he ma’fl'all/ toid Oticer
he questioned Tacobs about the stotement he provided +o Officer

We ldon Gregorye. When asked it
T did not. As L seid, T think it came out (v other ways, i,

G‘regg);V/T};q‘ CD&AS&( +2‘5+;'{(‘P/J, ”A/O/
+he exception of the thing about {;Y"""?f”w“rﬂ’s +he clubo T just did not. Ty the scheme of things,
1 -(—L,aug'w‘f‘ that was a minor Foin‘i* ° [The nconsistencies from Officer Gfegof;/g‘ )’éf’or‘f‘ did not come
out in other ways, The F"‘F‘“”e to cross-examine Jocebs o Key States Witness ,and the only eyewrtness
+o the 5"’00%"”9/6‘1’”“* his initicl stotement 4o Officey @myof/ was not a minor f’ofn"f“a]o At trial
N /s
Tocobs testified that the first and cnl}/ Officer he spoke with after +he shaating was Tnvestigator McRae,
in contrast 4o the testimony of Otficer Deputy Wweldon Gregory ot Fotitionets FCR evidentiary Hearings
Coanse | falled to ask Jacobe about the statement mode 4, Officer &’890-’/’0 Joccbs was the /(e;/ Witness o
the prosua-h'an- His Eyewitness oreJlE:’/:'T‘/ or lack f},efg_o{ was a critical factor Gor the jur}/ "
determine . While coun.s‘e/ C.(oa/[e,ngaA statements Jacohs mede +o Tnvestigator Mec Ree, counse (
failed to Ct\alleﬂg}& the inconsistencies between the initial statement given 1o Officer Weldan

Gregory and j&\caL\sl trial testimonye

“Upv the Federal Questicn Was Koised and fassed afow”

Qotitioner did not raise this claim at his PER heacing - and the PCR Court did not rule on Hhis issue.
(Apfemfik YA, 5A,6A, 7). PCR appellate Courtse | fm'SéJ this brand new issue for the firs+ time, 1o
+he South Carolina Supreme Ccur-f',«anc/ the Lourt ruled on this issue anyway and denied +he writ o€
Cortiorari on this issue. (Appendix 3AD, R+titioner next raised this issue in his federal habeas
Corpuse (A(f&nAiX AA). Mz\g{sﬂadajwfﬁ& held Therefore the umfef;,’gna/ has Sf’n,S;[‘(eféal Hhis ¢ luim as
haviny been exhausted at the State level for putposes of federal h“hf‘ai (eview. , Again, the undersione] cap

ddscarn no revefsible ertor m the state courts findings on this claim, , Rtitioner has failed to show his

counsel was deficemt for not Lurther Closs- examindng %Coios.,,’Iaq eddition, otitioner has €ailed 4o Show
rejud{c& . (‘?3}/?'33/ Ref"’ff And Récawmamfa'h'on ), B+itioner G!of-ea{ec! issue 4o WS, District Court Boy The Disteict OF
South Carlina Beutort Division)(Apperdix 2A), Coutt held "Hewever, the Court agrees with the tindings of the

Magistrate -‘-Lf:lga and the PCR court beform ‘)im.“, ,,A‘Cd(/;yféb_ﬂle Court finds that Fetitioner has failed to show
either +hat trial counsels pertormance wos deficient or Hhat the c{eﬁ’ciem(y resulted in prejudice +o +h
! e

de{enseoﬂﬂe Court thevetore grants the motion for summary, Jadgment as +o Greund Tweyrly 75/32.( [0,01]
Tudges Oyzlef). {Z+tiener alse a,ofe«(ea( +his issue +o +he United Stotes Court OF Apyéq/s o %exﬂ J/
Fgu_{fi: Cl'fé_'.b(lt‘f (Apfgmd:‘)( 17[\)/- ;Vt W”!;C"\ +£l,'$ aouf+ jl«[{jm&ﬂ'f Wos ffIh D(CCO)’CICXYILQ W,’fh -’{}‘e d' o
of this court,a certificate g‘fqp,oeq l“bmﬁ’ s O/e""&'f and +he qf’f’éa/ s J:’sm’sfﬁcl o

Al



Reasons Yor Gﬁxn‘f‘hﬂ\@ The R+t
As :i'o Question One (2) jn +his Retition; the decision of the U.S Svtion -
ot A, et o et o o o .,-heegu' . Court of /\f’fu\ISﬂH’ C-‘rcurf/*fhe, District Court, and
e e s il 50 vt she. (15, Diutriet Coutto D Fr;me Court of South Carolina.+he WS, Supreme Court,
e e e ot Dot Co, e ul,,.;. o { Ae.wnslyl\/o\ma,' as well as other Stute and Federal
ot whe Bt omert cloim wos o direct appeal # iaone that s r'y]:’fi s, 4th Cirauif,-o.ssumecl witheut proper analysis
feview, and e«‘)ﬂffaiv\ec) thot under Sputh Carelina Law:an ‘\pfil'w-h’gm {o]:raf’egl)‘ Ffes'ef:e,.cl at /-I’Y,'ﬂl for flf’f’£‘lﬂ+&
ost-convic / s not
Substitute for on a,ofeal.(euoﬁnﬁ Simmons v, State, 215 S.E.Ad 93,535 (;&.lng)? V(ée-h"f‘l:‘:efreﬂ::f‘f‘: ::1 B
issue is not o direct appeal issues It iso PCR issue that Rotitioner did raise at his }’CP hearin, § R+t ’a+ i '
that +his erroneous conclusion is i divect contlict with the Supreme Court of South c rolin o R:tﬁ'mgsubms
aroline. n e v. Ozmi
o, 26153, My A3, 2006~ Supreme. Court, 363 5.C. 39,631 SE. 2 70, which held in thel i
' , eld in thele Scope Of Review -
th +he routine PCR issue whether +rial counsel was ineffective,but instead with
I ’ - ) - J @ w ‘t
misconduct denied Potitioners due process right +o o fair trials [’T‘\ i
/] ese

Op:’nfovx
% ed
We are concern

the q/uesﬂon wheﬂaer Pro5ecu+offox{

fur—i'her ‘fow’ltl +
en fall under +he Martinez exception,and E!’foheoasl}, determined +hat

ot the PCR Court of in +he PeR Qnoaa/, because the unAer/y,'y,j
J. Btitioner submits he properly raised and presen-f-e,f +his

here not Wi

Courts alsa erroneots ly bact becouse otitioners claim is not an under lying inettective assistance
i+ does not ev
‘o(ocec‘ura“l/ Je‘fau]‘}'&rj
ffective ossistance of counsel
was properly pursued in the initial PCR proceeding, So that he could properly

edurally viable manner on appeal to the States

of couns el claim,

Rtiti
Cloim do not imp ,
issue at his PCR hearing which
+the Sou‘fk Ca(a“nc\ Sufire\me Cour+ in a proc
fieh Cireuit ervoneously cone (uded +hat Botitioner did not shew a dewial

ov,efﬁ claim were
licate ine

present the claim to
Highest Courte The w.$. C
of a cons+i+u+ionc\\ right an
Jismissed +he appeal. This Court has erroneous ly over|

tainted by perjured testimeny in violation of his Pourteent
The decision of +he u.5. Court of /\(peak,wfln Cireart, the District Cpun’—,qu Magistrate Courtis in divect conflict

with +he decisions of +he Supreme Court of South (arlina which have held that 7 State was obligated to
cofrect (Key Witness ‘) false festimony in capHal marder frial that he had not spoken to anyone other than

that Blice Officer to whom he had given initial gtatemant, hen Solicitor knew that (Key Witness 3 had
gien second statemen” to Blice s ) (Fhe issue is not why (Key witness”) failed to tell the truthd vatherit is
why the Soficitors who knew (Key Witness”) testimony to be “false failed to correct 1.0, ( Reversal reguired
bacause « e failuve to correct false evidence is as teprehensible as its FreSen+a.+.'on“). oK 2036 K. Dty to
cotrect false oY perjured Hestimony.
The decision of +he U.S. Court of Appeals,tth Circait;the u.S. District Cour+ - and the Magistvate Court sis in
ith the decisions of the Supreme Court of South Carolina in Riddle vy Ozmint, which is fully
Hioners issue in this Case. B titioners Question One (1) in +his Pe+i+/on/clerfveJ from Riddlev.

ourt of A,opec\ls,
| therefore denied Ritioner? certificate dfapfeqlaloi/iw‘,v on +his issue and:

voked the fact that Potitioners conviction is
h Amem)men‘f rl'gl\‘f +o due processe

direct conflict W

mprl,mblg +o P&‘h’

7 ¢ M I N \ ’ . . /
Damivte The fetitioners 1854& in Riddle v» Qzmint case, mirrors %, +he Petitioners Question One (1) of +his

Dotition (n the instont cases The Supreme Court of South Garelina grarrted certiotari,and €ound that the Solicitors
hts w‘\eﬂ i+ faled to correct misstatements made l,), Tason

Office violated Fe+i+ioner’s due process Yig
While testifying against petitioners Tn Riddle v. Ozmint, the Stotes Key Eyewitness (Jason) was asked

more than once ,wheﬂner he hod 5|oo(<ex1 obout the case to anyane other than Officer Harris when he
gave his €ist statement. He denied spec\k{vxﬁ with anyone other than that B lice Of<€icer to w; he
' - am
statemernt neglecting to mewtion a second statement he had made te Blice,o ditferent
J [ vedT

hod given inftial
me Court of South Carolina held that the Soliciter fai led +o cotrect the witness —

Officersand the Supfe

2.



Reasons For Granting The Ritition

(Fasens) False trial testimony , thus reversing +h
y, tha ersing the PCR Judges finding +het +h
e ’ i X e State di 1
process by failing to correct (Jason’) false testimony and that (""J““"""f was £ d‘j Mj’ V"’{:m o
' ‘ ‘ oun
his burden of showing the State knowingly used peg’ureJ testimony. As in Rzﬂ'-h’oner; OC;: :""’ MT '
e el : eshere; the
- Arr Uth Civeutt; the US. District Courtyand Magistrate Court hever properl idered
that at Rtitioners 2009 trial, Ricky Jacobs was asked more than ’ e 10 oy dni
: ohce whether he had spoken to any Uniformel
Loww Enforcement OFicers about what he had eyewitnessed.when they firs+ arrived +o the sce }} l;'d h
provide descriptions of any vehicles 7, Was the ficst time he explained what he observed was ::ih ‘ + e-b
ves-+igeitor

Don MCRO.Q.?, Was Invej'h'goﬂ'ol" McRae ‘H'le, On'}/ persen ‘H‘lﬁ'f‘ he S'Doke, w,’-'»h -{-‘md- “;9L+ ? ot
. s ) C.®
Ricky Jocobs devied speaking with anyone other than Tnvestigoctar Don McRae about whot he had
witnessed; neglecting to mention his Original Statement; the version of the shoating +hat he had initi ”)’
niTia

given to Responding Blice Officer, Deputy Weldon Gregary, and alse neglecting +o mention that he had
ever Spoken to +his Officer a'ooyd‘ this Case; ov any other Law Enforcement Officer whatseever other th
McRae. The. Solicitor; knowing this testimeny o be 'ﬁllSé;“Fqu’leJ to corvect Ricky Tocobs ﬁ(s:“/
d allowed it togo uncorrected when i+ appeared. [The issue is not why Ricky Jacobs

rather, it is why the Solicitor, who knew Ricky, Jacobs testimony o be false, farled 4o
. ] t

©.5. Court of Appels,

Tnvestigotor Don
Pe!jMGA festimony on
£oiled 1o tell the +ruthd
LOVI’QC‘(' i+l]°
The decision of the WS, Court OFf Appeals, +h Cireuit the WS, District Court; and Magistr

th the decislons of +he U.S. Supreme Court in Napue v. feople of State ofg;ru;:lt,ggﬁis‘ "

direct conflict wi
(rosecutions knowing use of false evidence vislates due process, fegarcf[ess“ of

1@1/7&]’ 5.0+ 173, [';oun'ng - +he

whether the ev:l:nce 90es +o C\ Su\‘:s-\‘qn‘ﬁve i:ss'u'é’. or merely 40 +he withess” credibilify, Tt is of no consequence

hot the. falseheod bore upon the witness credibifity vather than directly upon detendants guilt. A lie is a lie
'Sy

" ho matter what its subject, and, 1§ itis n ony Way relevant 4o the Casa;#\e district attorney hos +he.
lity and dury Fo correct what he knows o be false and elicit the truth. Iy is well established that a

rough use of false evidence,
+. Id. at 269,79 5t 173 (citing Moon

hen the S'hxfe,-aH\noup‘\ not seliciting

: reSpav\S"b't
Knot o be So by represertutives of the Stoite, must fall under

ey v. Holohan, 294 4.5, 103, 55 5.C+. 340.

convictHon obtained +h
false evidence  allows i+ +o go uncorve

‘H'\Q, Four-fe,en'l’h AM&V\AMGH
"The same result ocbtams w

n
when it appears. 1d. ’
Con5+'ri"u+-'onal Law &7 Failure +o correct false testimory
£ perjured testimons remedy _
hen the State altheigh net soliciting

Crim‘m,al Law 47 Eff@cf’ [ U, A
A due process vielation eccurs ata eriminal trial w
ietion must be set aside even i€ thefalse testimony goes

90 uncorrected when it appears; o coov

false evidence,allows i+ +o
4o o witnesst credibility

(ather than Je,{endawf':i 9ui'+. (4.5, Const. AW\&'\J~ .
Constitutional Laws?Use of Perjuted or Falsifled Evidence

The Standard of Review applicable to perjured testimony claims under ,-H!e Due Pracess Clause is strict,+his (s so not just
because these claims 'mydva pro:ex,unn'ul misconduct, but more importantly because they invelve & corruption of

the trth- seeking function of +he Hial processe UsS. Const. Amend. 14. Giglic v 4.5, 1065 .5 150,153, 9 S.c+ 763

The decision of the W.S. Court OF Pppeals,Hth Cireuit; the District Cour+;and Magistrate Court, is in direct conflict

._:‘: 'ﬂ;& decisions of +he Suf)rema Court; +he W.5. Dis+r!'c+ Court, W.D. Pe,nnSyl'Ianfa, in Haskell v. Folino H6i F. Supp-3d 20,
wi + of Agreals ,3cd Civeuit,in Haskell 866 F.3d 139 in their Standard of Review on this #pe cf claim.
According 1o ,s. Federal Courts; +hese Courts usé “The Reasehable Likeli hood va\ndarzf:
Using their Standard; In order for Petitioner 1o further establish his claim, Rtitioner must show that '

(1) Ricky Focobs committed perjmy,(l)-i-ke District Attorney ky\ew'or should have known that +he testimony

s Falses (D) the 4alse +estimony was not correc+efi/ and (4) +here is a reasonable likelihood +hat the perjured
yestimony coald have atfect the judgment of the Jurye The actual F{e_,judc'c‘a standard does not apply +o ¢ laims
Ahat Hhe State has kvowingly presented or knowingly failed to correct perjured testimany in viplocKion ——

A3.



Reasons For Gran+in9 The fé-h'-f,’on

of due che&s.a reasonable l'ka“kooJ oot )
; i th ' ‘ jury i
required- (.. Const. Amend. W;U%S.L.A.fm: P}ﬁf:f:i:eﬁ'fn:;nb a‘ffec'l'ed :rhe:,wijmeni' of the Juty is all that is
> : ) . i raised by +his conflict is of continuing importance, and
choudd be resolved by +his Courts 1) Ricky Tacobs lied (commi - ind 0. th
s o - " icky Jaco ied (committed pevjury) when he falsely testified i 6o thot he
: m no ‘o'o en to anyone ether +han Tnvestigator McRae about whot he had witnessed b, +that when £;
initially arcived he did not +ell any Uniformed Officer what he saw; c. that he did not provide descripti °~‘Fce
vehicles 4o the Res'noncling Uniformed Officersd. that he didnot provide Jesdph'an.é ofan susf’:, Is ':\ih: i
. . £ ; c
R“Pond;ng um-fprmed Officer: . that when F&lif‘.g fiest arrived; +he Responding O‘f'ﬁcer’:mly focused on
securing the crime scene and refused +o speak with him, by repentedly instructing him to step back; €. thot
: ) ] YL (v
+he fiest time he explamec‘ what he observed was to Inv. McRae;g.-th'ibﬂ.Ml)L&‘—'&ﬂ that he spoke

with that night [ moraing was Tnvestigator McRaes
a)T“\Q States District Attorney of FOufSé knew testimony was false (or shauld have known)‘

3)The States District Attorney did not correct (his false testimony).
Y) Ricky Tacobs was the States Key wWitnesse No other witnesses claimed to have eyewitnessed shoating,nor could
provide any descrip tions of any suspects NOT ary vehicles,
Thus (Jacobs) who claimed o have eyewi“rnessee‘ +'n’e 5'n°<>+5"9; provided strong evidence +that Rtitioner and
Co- defendant c?v{mr:\if-fe_cl crime-' As the S'I’lo\fes District A+:+orney pat it in its closing argument at
Feﬂﬂoner!s trial, ,Rlck}"J"acOIDS, he's the mast important W’i"‘ﬂe\” in +his case.” PCR Travs, p417e And the States
Dis{-fic‘f' Attorney s decision to vouch for (D'acolas) cred:bi(i+y on‘y empkqsizes his importance. T1d. zd’p‘l‘\38
'("SoI submit to y,u,LaA'ne.S and Gentlemen, he had no motivation to cooperate with the Blice. He’s telling the +ruth,
Thete’s no evidence of any bad Hooc‘ between he “f’“‘l the De'FehJ“"“'-S“)/ (((Rl'cl(y Jacobs didn¥t call 9N becouse
he was imoking sure his customers we\te sofe. He did not talk to Responding Officers because they were
busy securing the Fn‘me scenées T’!eﬂ-ﬂrﬁ- and only time he explained what he witnessed was +o Investigator
McRae when he arrived 4o the scene. )P- {430, Given his cen'fraf ro[e,, knowledge, of his eXCLAIpa'f‘ory Statements to
Responai"Q Officer,Deputy Wweldon Gregory describing a completely different set of suspects; and knewledge
that the twe suspects got into a White SUV and the passenger got out, sat up on +he door of +he vehicle
and was sheoting over the +op of the vehicle +oward the clublcarwash foward +he victim; and therefore committing

+his crime,(Ln COMP‘H‘& contrast of his +ria| testimony +hat the passenger in the White Suv, fired one shot; one

Hme, straight up in the air. 1. and knowledpe that his Original Statement to Deputy Weldon Gregofy was

inderi’.hdm\ﬂ)’ corroborated by other Police Officers whe pulled over the SUV yehicle, matching the description
givens moctching +he shootlmo suspects detailed description; and +he live bullet rounds +hat were found in +he
vehicle ; in which +he passehgef of +hat vehicle were sit+ing on, mod’c‘\ing the shell casings +hat were found

 tve. vandway,and-he bulle+ 4ound in +he vietims pants leg; roses o feasonable and significate, likelihood of

inc +he judgment of the Jurye , ) ' .
E{;‘FEC 2’30 bs :migssions were done with the willfull intent +o provide false testimony, father than as a resul+ of
Kfu:ion mistake,of faul+y memerye U5, Conste Amend. 514 Fresenting fulse testimony cuts +o the core ef a
con ' orney hondisclosure was a result of nesligence

nao s '9 5 District
defe dants Wt to due processe Whether +he States : AH' . ’
d 5‘9“ H"n is H4 and 0‘“’)’ of 'H\e $+a'fe.3 Dus+r|c+ Attorney +o correc+ i+. Gi ‘H
oY oe n;

+|,\e res oY\Slbi'lf .
P estimony; his credibility was therefore an important issue in +he

) £ +his Key Witnesss i ibili
mroﬁ:::‘;e e.:iden‘ce of any perury [ £alse testimony would be relevant to his cred:bility a.nd the Jury
cases (ed +o know of it Because this fact was kept From the jury, due process requires relief

wes ent:;ng o€ Raitioners fetition for Wit o€ Certiorari on this claim/issue o The facts of Hhis
“c:.cl + the inescmptx‘o‘e. conclusion that the mandates of -H«e Fourteenth Amendment, have been
Case le 0 below have denied him rights +o which , Riddle v. O2mint,

¢ view +t|2— Courts .
5 view ot 369 5.C. 39,631 SE.Ad 70; Vapue . People of State of

< hjoner
’v.'o‘o:‘"ecla j:” %+,+wi’\ - Gupreme Co
Non 261537 May 2 oo “:u v. Folino,u.8. Court of Appeals,3¢d Cireuit; 866 F.34139; Haskell v.

a3, Hask
27 f;c:x; lg}é‘:nsylmiq 4e | F. Suppe34 20%; Mooney v, Holohan, 294 .S, 103, 55 S: C+. 340,
cotrict Contt, WU 12 et 795 F.2d HEZ 164, U.5. v. Bartko, 7% F.3d327; People of the

Folinos+2° 263 Brewn v Wainwn i \
° thicébm;/ 15 5,c+,750;infim+a5 he is entitled. This Court sheuld grant certiorari.

4.



Reasons For Granting The Rtition

As 40 Question Twe(Rin this Petition, the magistrate Court,District Court, and Hh Civewld fis. Court of
P&'\opeds;erraneousl/l assumed that Rtitioners claim wos a direct an’e“‘" issug that was not

properl/ (reservei ot trial for app ellote review, explaining ‘under Sputh Careling Lawe, on agplicaton
for PCR velie€ is not substitute for "l(?fea{; [This issue {s not direct anoea/ issae byt is a PCR
issue raised by Petitioner at his PCR hear ing J These Courts erromesus conclasion is in divect
contlict with Sapreme Court of South Cavelina in Riddle v. Ozmint, Opinion Mo, 26153,3695.C.
3,631 S.€. 24 70; holding s (D) Solicttars failave to disclose impeachment evidence consttuted Brady
iolaction, e granted Cextiotari o consider(PCR) order denying reliet 4o fotitioners Wefind the Solicttors

Oftfice V;ala+ezl 8{0&‘)/ Vi Mm’}/}una’ wlxen i+ SMdoFre&f&:J certain evidence l'nvo/u{ng withess (jasoh)"ec o

(This was first+ime _R.‘J_ﬂ_@ wised Brady vielation claim, when he raised i+ at his(PCR) ‘\%f,’@e)' These Courts
evromeously found thott,this issue was defaulted ot 4rlal level and couldvit be properly raised in divect appeal,

titial PCR,and/or PLR appellate ,orooeac“vug.(ﬂe{e's no State nor Fedewal Courts nev any Cases theet

Supports +his finding). The \Sa,ofressecl / \B(cu/,oa-l—or)/ Evidence” in Bolice Report would have manifested
+o the Tury that (the States Sole Key Eyewitness) gave perjured +estimony,under oath, that he never
told any umformed OFficer whot he sow +hat night.and would have revealed his Original excul pattory
statements to Rlice . The Tur)z would reo«sonabl/v have been 'f'rouHP_J Io)r +Le, adjustments +o his Offgim'
Story by the time of Iv\vesﬁga""’\f Don McRaes arrival 4othe scene, His Original deseription of primary’
sheoters ,Vnad‘d\&A two other individuals in a White Suv(Isuzu Rodes or Nissan )j- not a Ton or C‘v\mpa:nge
Colored Suburbon. Plus his Original description of the direction those suspects were Slmo'h'ng; had
gone $rom, “over the top of +he vek:'cle,-f-omri the club /carwgghl. where +he victim wos S‘f'anJing“
+o “one shot,one +ime, straight up in the air. These developments would have fueled a withering
Cross-examination, destroying confidence in his story and raising a substantial im,o“caﬁon +hat
+he Prosecutor hod coached him +o give it, Since the eVolgHan over time of a given eyewitness’s
Jescription can be fatal 4o its reliability, Manson v Brathwaite 47 5.C+. 2243,22.53( relu'al)ivli-l-y
depends in part on the accuracy of prior description)[his)identi€ications would have been severely
am.lermineJ L’)’ wse o-F[H;) Suprressecl Statementse. The likely damege is best understood by taking
the word of +he Prosecutor, who cortended during closing arguments that “Ricky Jacobs, hes the
mos+ importent witness in this case. “50 T submit+ o you, Lodies and Gentlemen, he had no
motivation to cooperate with the fhlice. He's telling the +ruth, Theves no evidence of any

r Y (¢

bad blood between he and +he Defendants”, Rio‘y Jacobs didn¥ call UM because he was making
sure his castomers were safe. He did not talk to ReSFonC}:ng Officers because +L9« were busy
securing +he crime scenee The fivst and only +ime he explained what he witnessed was +o
Tnvestigator McRae when he arrived to the scenes Ricky Jacohs was the Stafes bes+ witness,
The harm +othe States cose on identi ty would not have been confined +o ’_Z,,’s] testimony alone
The fact that no other witness could have provided a eyewitness description pointing to “
is Co-defendant, would have undercut +he prosecation all +he mere hecause

Petitioner ho? h ' ‘ ,
lled to testify could not provide any descriptions of any —

+he remadhing witnesses ca

5.



Reasons For Granting The Retition

suspeets, nor any descriptions of any vehicles. And even aside from such important

details, the effective im,oeo.chmen'\' of one 3)’3“{"“'“955 can call for a new +rial even
+hough +he attack does not extend direct [y +o others,as we have said before. See Agurs,

421 W.S.at (IX-113,96 5.C+.,at aHO1-2HOX.
The decision of the W.S. Court of /\,a,ae,a‘s For The Fourth Circuit,the District Cour-/-/

ond the Magistrate Courts is in divect conflict with the Supreme Cour+ of t+he tunited
Stotes in Kyles v. WLH'(e)/ 155 5.Ct. (555 which holds ; in Jg+erm£nin9 whether evidence +hat
govefnmen+ fuiled 4o disclose to de fendant satistied “materiality’ test of Brady , question
whether defendant would more [ikely than not have received different verdict with

boct whether in its absence he received “fair +n'0\(”/'uv‘o'er.$+oocl as o triol
. +|ny ot coh'{:ia‘ence,"reasonab\e probaloif:"fy“ of ditferent result is |
+5 evidentiary suppression undermines confidence in
Amendse 5,14- » . 5. v. Bartko, 728 F.3d 327,

aml}/ where the prosecution uses r’erjwed

is not
evidence,

resulting in verdict wor

~ accordingly shown when governmen

e O‘F +ﬁ¢kl. a-S, Ct Ao CG“S+A
Due Process is vialad-ecl hot

mﬁ\ﬂ@ny to SLLFFOY'*- {+5 case, ‘3‘(" ﬁlSO W‘/,e(e "+ uses avidence W"‘lic‘\ ;+ knOWS Crea_{_es Q'Faise
~impression of o material fact. w.S.C.A. Const, Amend. 5., Criminal Law=> Evidence is
’(excu“ocﬂ'or})\ anc‘ ”‘Favor&l';'e“, for Pur,oose of cle‘f’ermininﬁ whe—ﬂ\er its su,oprggsfon ky +Le

Presecution violortes Brody, if it may make the difference between conviction and acquittal
had i+ been disclosed and used effectivelys B
“The decision of the U-S. Court of Appeals For The Fourth Circuit, the District Cou}+jahJ the
in divect conflict with the United States Court of Appealsy Eleventh
ey General, 419 F.3d 1269, which held, @M ervor is a species of

hen undisclosed evidence demonstrates +hat the Prosecod-foné
or should have known, -

outcom
Constitutional Low3

. Magistrate Court;is
Civeurt; Ventura V. Attern

B_m_iy error +hat occurs w
tase i“C(“AeJ P"'rJ'“(e"l testimony and thot the .Fros«acuﬁ'on‘ knew.

of the perjurye.
This Court Shouu
‘+his Court that the Ryitioners due process right +o a fair +rial was violated when the

Solicitors Otfice commiHeal B_&J;)( vielation omJ comm:'Hecl Gc’g“b eYﬂ”’;wLen i+

. \ ' ’ \ N 1
suprres.Sec) materfal e)tr_u(po;f'arl/ ev:'alencg/. and 5qu'aresseJ \mad-en'aJ g Pe,erreA testimonys

grant certiovari so ot Rtitioner could sutficiently estoblish to

26.



P\etxsons For C’)faﬂ‘i“fng The [Feti +ion

As to Question Three(3) inthis Retition, the decision of +he United States Court 0f

< For The Fourth C;faul-l'/l‘i‘ha District Court, and the Mapistiate Court, s N
dicect conflict with the decisions of the United States Court of Appeals, Fourth éirw/%
F(’.AQ,\’OJ{ Raie D‘F EV}A&Y\C_Q, 303(%)&«) i:s/i'\fclm statls ”{dc.‘f’uv.[ fi'ndtngs reSle‘l“-'nﬁ -fmm an i'nve5+}9qﬂ'¢¢n
made Purmm+ +o Mha_riﬂ{—y granted by law is not excluded b}, the heafsay rale i
'mﬂaJuce,J agalnst +he Government in ciminal cases " unless the seurces oF information
or other cicumstances indicate lack of frustwerthiness. Blice reperts may be apptopristely
admitted on behalf of a_deﬁzndaM it the provisions of +his rule are satisFied.

The decision o€ the United States Contt 0f Appeals For The Fourth Circuit ;+he

ICL-V\-A the Magistrate Court is in direct contlict with +he United Stedes

Eor The First Civeait in Conley v. .5, 415 F.34 183,

Apfeal

District Court

Court of /\ppe»\ls

Ccnsf\-i-f—wﬂo’nal LAW
ents 5“10?""'55;’0?\ U{l‘vﬂpeo\chmeﬂ' evidence can warrant new trial on due pracess

dence is ‘)Jgu}/ fw\rwe,qcl'\ing,ar W;’\o_“ witne s’ ‘h"5+"‘“""7 s unco!{a‘:vmfe(j
and essential te convickion . . 5.C. A, Const. Amend. 5. '

The Supreme Court has {ounzfl violations where the Governmewnt i led +o disc [ose

ot evidence +hot could have been used to impugn the :,re(j,'b{{,'{}v ot +he

; ”key w;‘-f'ness;) see Giglio vi United States, HoS WS 150,(54-55,92 5. (T 763,

GOTE‘:ZMZ:}-{Z hove ’/‘51‘97\;1‘/(1\0‘*[} wea L:enef) l’(@y £y£w:'+me>’5 testimonyss /</v/€5,5/q (.S iyl
of +he :

453,15 S.C1 1555,

The ws. Court of Appeals For The Fpurth Circuitythe District Court,and the Mogistrate
Court erconeonsly “ﬂmé‘/ with the FLR Courts finding that trlal counsel testified that he
was alble to successfally cress= examine Jacohs withsut C,a[ﬁnj (7(39&’)’ as a defense winess

GG‘Je,{r\ﬂ'l
9(0MHA5 wln.efa evi

imr@aCL\ me

and was able o impeach Tacohs with other documents and testimeny, including Gregar s
incident (8/00{-%/““*“0“9}4 not all documents were admitted into “hlxa recold ot triale These
Loufts e,(/oneoaﬂsy/ overlesked the fact that trial coansel admitted +hat he 4id not question Jocobs
about what he intially told 0ficer Gregerys so he conld not have impenched Jocobs with Ergerst
Tocident Report, s stated L’}' the PCR Judge. Alse, without the folice Repert beina put into evidence.,
the State would object everytime the defense would try 4o 9o into what the infotmation mside 5
+his Blice Report says, and the Trial Courd Tudge would sustain each and every objection,
According +o the United States Court of Appeals For The Minth Cireutt, in Gonzales v. lbng,

ccome. immaterial merel)/

667 F.3d 965 jégﬂ(tﬁk (,‘.r,lOH) ’:M‘Jeaclmme.h‘f' evidence. dses not b

because there is some- other ‘iMF‘w‘CL‘M"/"‘f' of +he witness at +rial. W‘narﬁ the w%kaw
ovidence opens up new avenues for impeachment it can be argued that i+ is s#ill material.

This Court sheuld giran't' Certiotari on 4his Claim.

7.



Reasons For Gmn*‘l’hg The Petition

As to Question Four (4 in this Potition, the decision of the United States Court of Appeals
For The Fourth Cicuit, the District Court,and the Magis+rate Court Q((one,(?us,y frand
Ahet Retitionev has also 'F"L"‘P‘A to show that trial counse [s ’Oer{drmnnce was deficient
foc failing te tavestigate pafe,an\H/ eX(,ul'oocfo\(y evidence in that Police Report ,or to
w and subpoena Gregely 0 authenticate his report and testidy concerning the

intervie
}n{afmmioman(f that the Court €inds that the Fetitioner has filed 40 show either That
/

Hial counsels performance was deficient or that the Je‘fi'ciemy resal+ed in frej'uAu'ce/

TLQ Aa;jsg'oy) of "Hﬂi’éa Cdur“)'j isin AW&C‘{" Coh{“(;‘(" Wl"H'l ‘H’\& cfecfs«'a\ns‘ 0_({‘ —fha L{nn'-l'&/ _5'+,x+65

Disteict Court, E. D, Wisconsin 199 WL 261665, in Washington Vo Smith 48 F. Supp. 2d at 1149

- , ’ ,
Coiminal Law & Defense (ounsels failure to investigate Po‘f’&ﬂ{‘m[l}, aXcu‘laod“ofy infotmation
in Police Re,pa!‘f‘ was a w"5+"+'“+'(‘mﬂ”}/ deficient performance. Const. Amend. 6.

Ciminal Lawﬂaélﬂ.w(l.l) Even i€ individual acts or omissions of defense counse| ave not so
finding of prejadice, their cumu lative effect may be substantial

grievous as +o merit a ey
ding of ,arejudcca, Fhus warranting reliet for inetfective assistance

erough to sapport a fin
of counsel. Const. Amend. .
Criminal Law = 64113 (6) Fajlure to investigate can be enough in some instances +o

Cons+ itate ineffective assistance 4o counsel. Const+. Amend. 6.

The Blice Report included stotements made +o O€€;cer Deputy Weldon Goreory ,at the sceme,
M’v.o»\ were not Oﬂl)/ axc(ufa‘fa()'/; bt impecm‘m'vg; I«U’!A es_{_abhshed 'DQTJI(MEJ +65+; MOY))/ 9iven

by the States key Sele Eyewrness, while test! tying against Feﬁﬂor'er and his co-detend rt
/ ¢ [} - ’ o
Because o€ CounselS unprofessional errots; +he Jury never knew thet Hhie £ .
existS. net that +he excul » . is folice Report even
t , ne a & exc Fﬂ“"o’f)/ f+a+6m@ﬂ+5/* (m)aeac,l,!mz“_{_ et’;A A . .
ot These Court decisio: [ ence sand perjured testimeny
euen ekt urt decisions weve alSe effoheous because Rtitioners +rial ceunse| fuiled
+0 C\++CMF+- +0 th&S*Hgod“& /.,aMJ ;’y]-{—-@rv"ew a ’OfGMI!SI‘hﬁ WI‘W@55/06P1{+}/ L‘/&[Am

Gregory; who would have been extremely vafuable +o Bitioners Casesand Fary trial.
These Courts declsions contlict with the. decisions of BIyam'f‘ v Seott, A8 F.JJI"'”L}L{{7 (ﬁkC(ﬂmto,A

Shactenic decision by counsel notto call aparticulay witness is entitled to deference 2, but no
deerence (s re«iuiw/zi i€ aaunsal failed +o qﬁ’em/o-f" +o i'nvesh'ga.‘\”c, Mon+3ame,n/ Ve Pe'feden/

46 F.2d o7, (2thcis 1988) nonstrategic decision not +o investigate is "N\Jegam"e perfarmance.
I’“ Wofleman v Td—e,‘iS? F.Ad BB(LBL{S(“L’ Cir. qu)/wl“’-f& Caun.fe/ faf‘/S *to l'nve5ﬁ‘9q+€,

and interview promising witnesses and thus has ho reason +o believe +they would not

be valuable, counselt inaction constitutes nej/:’genceo This Coart shall grant Certiovar

to Teview This clalma .
° 23.



Reasons For Granting The fetition

; As to Question Five (5) in this Potition,the decision of +he United States Cour+ of Appeals,Hth Cireuit
the District Court,and the Magistiate Court ervancously found that Petitianer was conviched as o
principal” on the charge under +he +heory of “+he hand of one is the hand of all”, , and Y;’C ; asa
Rativioner has not shown his counse| was ineffective for failing to object +o H\.e,’ Chma:o ’Zg.,,{
court finds no clear ertor in +hL'Rarofjl> as +o this claim,. The decision o€ +hese C"urtsswlmn ) e
proved beyond & reasonable doubt to the J’ur\ye' The Stute bypassed” +hat burden, The /f’eHHoner and
his co-defendant were both convicted as ‘aider and abetiers’s There is ne case law that states;
nor supports +hat when you have $wo dofendants who are co-defentlants; that the State can

resent and establish to the Jury (+o obtain an conviction under accomplice liability +heory) +hat
+he two defendants were both aider and abetters’ That +he +wo defendants were ‘aiding and abetting ”
one another. When there is no principal“e How can yeu have two ‘aider and abetters” and no

Pr"“df"’dl? Where in the trial tromscript does i+ show where the State has presen+e4,as-i-abh'sl\aa,or
proved the identity of the defendant as the person whe committed the charged crime T State v.
Lane, 406 5:C. (%121 State v. Hepburn, Ops Mo. 27336 (5.C. Sup. Ct.,20i3)(Shearouse Adv. Sh. Ns.52 atH0),
Lewis 403 5.Ce ot 354 56,7143 5.5 2d ot (29, The decision of the W.S. Court of Appeals,Uth Cireutt, the District
Conrtyand Magistrate Court is in conflict with the circumstances for guilt determined in other State and

17 1\ . . ’
Jeral Courts dealing with the +heory of hand of one, hand of all under accomplice liabilitye

Fe ls of South Carolina, State V. Condrey, 349 S.C- 184, Supreme Cour+ of South Caroling, State ve
Court oF A'_J,ﬂ:: 5.0 643 This Court should 9mn+ certiorari to address this fqucular type of claim,which
'Lan.g‘@—‘/' + importance, not only +o Retitioner, but to others similarly situateds There is no other case,
o~ gre:-FeA fu\ heve both co-defendants were convicted as aider and abet+ers? to one ancther,
i:T:e?ihe . : ne ;{, the defendants was presented or es’m%(ishec‘ or proved beyend a reasanable doubst +o
the jury as principol 7, Every cose Hm,;d' has dealt with +'he haY\A of one (s +he hand of all ', ’Qgcomr“‘(p,
liabf“"’yn -Hneory;haﬁ ,arese,n+ed;es+0~b“5"“"4/ or 'oranA ‘Hle,IJ&Vl'h‘fy of -qu, c[e{endq“+ as .H,le person
who c,ommf‘H'eA the charged crime or crimes ) the prinaipq\ s And then the other co—defe,ndgy& was
cither convicted as an‘aider and abetter” +o the ‘principal’; or determined to be simply present
while a crime was being committed,or had knowledge that a crime is being committed, which are
both not sufficient to make a defendant a participant in a crimee \ '

The decision of the U.$. Court of Appenls,Hth Cirenit,the District Court,and Magi.ﬁ'mfa Coust is m conflict
with the circums fances determined by +he Court of Appeals of South Carolina in State v. lward 374 S.C.
606. In Wards cose; there was testimony from eyewitnesses that Ward fired gunshots out of the
vehicle ; and 4estimony from his co-defendont that Weurd had Fired shots +oward the other vehicle .
therefore Ward was convicted as o principal” on +he charge of murder under the theory of “ +he

hand of ene is +he hand of all s and his co-defendant was determined +o have “aided and
obetted 7 the principal” Ward , and convicted, In the instant cose, at most, the Stutel
evidence showed that Pet+itiener drove his vehicle on +he “;9’”' of the mcidents Theve was
ne evidence whatsoevey, nov destimeny thot the Retitioner had ever fired a weapon nor ever

| o qun o weapon in his possession, at all, on the nighct of the incidewt. This Court
should grant certiorari to address +his claume

L4
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Reasons For Granting The FPetition

As +o Question SiX(G)i‘n +his F’e+l+ion,+he deciston o€ the U S, Cou '

and Magistrate Court erfoneous‘y found no clear eror as fo +his ¢ Ia::t:i iﬁ:‘:‘jﬂ'{‘{". Civeal't, the District Co utt,
Summary Sudgment tothe Respondent. These Courts alse erronecus by Fand the H‘ ing 5}; lleflan+e'd the. motion or
Commerts ,revnarks,lmd avguments that Ratitioners Tan Suburban was f%sl: -IFU*WJ
were consistent with the Stotes SLED Gunshot Res; due Expe,ﬁ- Michaa| Mo «‘Zi(go:ii}"

The decisions of these Courts were erroneous .
" floe ey orislend the Ty denied Btttomer’ duf;?:zisni;t:f};owif;fri .’51-7%23 mproper comments completely
\isohﬂ-ecl/. 'ﬂ\ey were ‘extensive” Hnraugkeod- Patitioners entive 'l'n';\l' r,fl'\; and _:»- k%se remafks 'u{ere not
from States SLED GSR Expert indicates how crucial the guashet reszu;evw:nz:hw“:;ni ay;i r:;lgaclmg +estimony
had not expected the vesults to come back Megative on Rtitioners SUV. and +h o 5 Af/l % 'Case,. They
(.o'\.SiAe!aHy undermined +heir Sele Key Eyewitness account of the 5nco'de.n+, So +h Ogimme;’gwf:tved results
manipulote the facts of +he results of the Gunshot Residue tes+ on F&;H ner’e_r . ecided +o '
present Guashot Residue Evidence that didn* exis+e The decision of +Le0a,55@:::u: Wban’{ a;iy:” "
the District Court;and Magistrate Court is in direct cenflict with the Supreme. Col:r-l- of So f_\:ﬁw % .Cnrcu- /
~ decision in Ard v. Catoe 372 S.C.318,6H2 S.E. 24 590. The results of the Gunshot residue ::s+ ;ncoi\(ﬁﬂgq
Con‘fa'm?-d various combinations of 4wo () out of +he +hree (3) req;uifed elements of Gunshot Resml

( lead -antimony, lead- barium, leaA-cop,oe.\’,an'Hmony-Ban’um);ancl +he States SLED GSR Expert,in
+hat case, testified that the results of the test was thot no Gunshot Residue found,and +hen at the
Agplicant Acd’s PCR hearing he testified +hat based on SLEDS pretocol, and based on this pratocol, he
accurately reported o finding of Megodtive for Gunshot Residue. However, he further explained that as
Fime went an,there were concerns +hat when non-vound particles were found with the +three (3)
reguirea' elements weve foundor perfeoctly round lead particles were found,these Findings Should
be repor'{-ecl as "inconc‘us'uvé‘. He stoted +hat if +he analysis was conducted under t+he modern pretecol,
his conclusion would be +hat the varions combinations of +he +wo(R) out of the +hree(s) reguired

Fa,r-i'(cles,wf beﬂ,would be"'mconclusive“ £or Gunshot Residue » He -fur-rker exp‘au'ned +hat an
meant i+ wos not consistent with the person firing the gun , but could

improper
shot Residue ,

Mo,

“nconclusive finding
be consistent with the person handling the weapon. He further eXFlained +hat SLEDs standard is +o
report 4 Rsitive Conclusion of Gunshot Residue,-f’—_—"_-l)é. if perfectly round Gunshot Residue
particles were detected, which specifically meant spherical particles containing barfum, antimony,an
lead. This Ards case further confirms the degree. of how far the State was willing o goand did 96,40
deprive Retitioner a faic triale The GSR test results on Potrtioners vehicle in +his instant case, was
mcm;ina“y less than +he GSR test results in f_‘ﬂ‘_s/case. quy one (1) ot of +he three (3) regu.'recl
elements wefe found in Low Levels Levels in Rtitioners vehicle,which was [ead. (16 in +otal, out of over
5,000 microsCopic particles)s But this did not stop the Frosecution from so infecting Rtitioners trial
with unfairness, by constantly making impioper” comments,remarks Jand arguments pertaining +o
Fetitioners Tan Suburban being P”;ﬁ’fe for Gunshot Residue, throughout Fetitioneré entive trial §
State$ Opening Argur'nen-fs +o the Tury ! “You will hear from Michae| Moskal as well,a trace expert in Gunshot
Resialu’e ot SL:ED. Ho will fall‘ 8 how the Defendants car was Positive for Gunshot Residue. (PCR Trans.p.363 lines (9-21)
Stat€s Closing Arguments Well,why do we have Gunshot Residue on the drivers side rear door framel " (PCR

Taans. p.1A36, lines 23-24)
“Yiell, Lodies and Gentlemen, remember T as ked Agent Moskal,is i+ consistent and is i+ pessible when you

are ficing o firearm out of o. moving vehicle outside a window,for Gunshot Residue to come back to the
bock seat,ond he soid,yes. Thats how it got +here. (PCR Trans. p.1137, lines 3-7)

i . )
You ask .ya(useJ‘F.l‘F Agent Moskal "‘f“s ')’"‘9 or *0-“1"»')9 +he truth about his ﬂ'nJings. And his al+imate
conclusion, Ladies and Gentlemen,is that the evidence is most consistent with o firearm being fired -
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Reasons For Granting The Retition

From ":\""'\\A'ivg’("s side acea. 'A"A that corroborates Ricky Jacobs as well. Forensic Evidence does
not lies (PCR Trans. p-1137,lines H-'IS,ch .l‘i‘XO). [The Proseciter alsc argued +hese false forensic svidence.
results +o the Trial Tudge to prevail in their argument agains+ +the Defense in our Motion To Suppress Heari ]
« . . . QA the , . upp earing
Your Honor, they were seeking forensic. evidence related +o the shooting which included Gunshot Residue,
which was collected in +his case, and which turmed out o be Positive. (PCR Twns. p.331, lines 8-(0)
“Their word is likely +hat ev'idence, of the shooting would be found in this vehicle whether i+ be Gunshot
Residue o ballistics, And in this case,there was Gunshot Residue." (PCR Trwns. p-332, lines 5-8)
[The Prosecutor also argued these false forensic evidence results o prevail in their arguments against the
Defense Oljection to the admission of the Gunshot Residue evidence that their Expert Witness SLE
Pgent Mr. Moskal,would be testifying +o.]
“Prosecutors: And so your Honor, +his is corroborating evidence. T+ is extremely proLa‘Hve to the State’s
Cose “the Cour+: Does he +ake it further to say the type of gun and -~ n
TProsecutor: No. He can't iJen—\-ify what +ype of gun, he can’t ic‘en'H-Fy who fired the 3(4,,‘“
“The Court:I1+s juste matter that a gun Was ===
“Prosecutof - Was fived from inside the caw.'1

P , _ i
(£ L

C r+ [ Oka— . wﬁl‘*‘/ SQ)’ +l\e las-" Par+ ! | | .
'::;t:f’um"r:T"dy“ firearm--- consistent with a firearm being fived from within the cars

“The Court : Okay Now tell me abaut the from within the car, pact ,ﬂmugk?“

"Prosecutor: Bect St when you have Gunshot Residue inside +he drivers area--
“The Court: Oh, T see what youre saying.” . .
“Prosecutols -~ +hats consistent when someone has fired a gun from that ared. (PCR ,

Trans, ¢- 1455, lines 14-25,p. 1456, lines 1-7)

N

[Tt\e. Prosecutor also arguu‘ +hese false forensic evidence results to +he Teial Judge in theiv
asquments against, Potitioner,in his Motlon For A Directed Verdict, and also +o support their
hoond of one,hand of all theory, and to falsely cor roborate their Key Eyewitness Ricky Jacobs

Shatement to Tavestigator Don McRoe ; and his perjured +e$+imony-]

% tnder +he +L@ory of hand of one,‘mnd of all, ‘they are both gw’liy of Murder whether the
Defendant Watts handed the gun to Tremaine Wy and had him fire where the Gunshot
ResiJue 15 of whether he leaned over himself while Mr.Wray was busy driving the vehicle:‘(ftﬁ
Trans. p- 1865, Vines 13-18)

R The testimony has been consisten® that only one shot was fired fom the Rodeo up in +he alr,
and multiple shots were fired out of the Tan Suburban., Gunshot Residue Evidence corroborates
+hat and supports thats” (PCR Trans, p (865, lines 1-24)

Given +hat no O'Hwef State or Fecleml Courts have mlec( on this par-f-iculqr type ot issue/
claim; for reviewing courts +o look for gm':lomca on +his issue ; consideration b}/ +his
Cour+ is necessafy on the independent 3round +hat the holding below conflicts
squarely with the inescapable conclusion +hat the mandates of the Foarteenth Amendment

fave been violatede This Court should grant Certiorario
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Reasons For Granting The ftit+ion

As to Question Seven (7)in this [yition, the decision of the (LS Court of Appeals,tth Cirewt,the District Court,and
Meagistrate Courty E’-frone,ously found Tha‘t’b ased upon the record Show '1"9 defense counsels objection prier o M '21‘ ’
festimony,and +he venewal of objections Reti+ioner has failed fo show that his counsel was deficient for nafob'esci-in
to the testimony and evidence regording the GSR testing;and fetitioner has alse fatled +o show any prejudice b Jhis 7
counsel not taking additional action or making additional objections regarding this issue. First of all, the 5+ai,e_’;
Gurshot residue expert from SLED; +estified ‘repentedly” +hat his conclusion is that & weapon was fired fom Ri+ioners
vehicle and yestified repeatedly” that his findings were consistent with & weapon having been €ired in the Jrl:'ré“;?des

5 vehicle ,which prejudiced Pef'rl’ivner,-clenieci him a fair trial, confused and mislead the Tary inte believing

acea of Fetitioners
+hat o gun or weapon was ficed ‘mel ftitioner’s vehicle- and State alse used‘h‘:'s Opiniens 4o bolster +heir Key Sole
‘Eyew'li'ne.ss credibility. The States GSR Expert could not even reach +hat Opinien because the resul+s of his report

d ot ™ Hhet is feQui(eA for him 1o reach,in order 40 beable, +03}Ve an OP""i‘”‘ ot
oes P £ 0 weapon being fived from Butitioners vehicle, Awording To SLEDS pratocol, Gunshot Residue can nat be
&“ﬂt oafeh‘ef wnless all Hhree @ of the required compenerrts (which is Lead, Bariam, and Antimonium) are ptesent at
inﬂ; -Hmo.{ SLED has o theeshold where if there is a elevated amount of those three(3) components *°9e+"er/14\af itis
0/'s+en+ with of in ' J. T+ is necessary that all three Dcomponents be
consi

present o suggest thot an individual ficed a weapon, pecause when all three(s) components ave detected, it is
Ltk that they are present i elevated or high levels, because high or elevated levels of these components are
‘Mf: :;o-nv;'s-}en-f with someone having fired a weapon, and low levels of the three (3) components are mere consistent with the
™Mo !

residue coming from other enviromental factors. But only one (D out of three(d required elements were found in Low

Levels in [2+itioners vehicle ,which was Lead, [Because only fcluncl fead particles were found Jbut not +the maining two components

of &SR (barium and anfimony ), any testimony that his conclusion is that a weapon was ficed from Retitioners vehicle wos
alse allowed the State +opmanipulote the facts of +he Gunshot Residue Tosts

canfusing and misleading +o the Jucy,on
results, by albwing the State to falsely afgue and present +o the Trinl Judge and +o Juy, theoughout Retitioners
‘entire +rialthot Petitioner$ vehicle +ested Posi+ive for Gunshot Residue,when in fact i+was NMegative for GSR]

The decision of these Courts i in direct conflict with the decision of the Supreme Court of South Carolina_ in Add v, Catoe
372 6.C. 318, 64X S.E. 24 590, holdings the Lotlure of Applicants attomey +o f'roioerly pursue or challenge gunshot residue +est resubts
cient +o warrant a new +rial. [Tn AcdS case,+he State’s position was fo

amcunted +o ineffective assistance of counsel, suffi (
Gunshet Residuel, Tn Ards Cose,SLED Agent Joseph RBuwell testified as Statos

presant that the victim’s hands tested negative for he
6GSR Exf:ﬁf"f’. Powell stated that he an +he GSR test to see i€ hecan find any elevoted elements of materials called baﬁum./

G bt s el Pl xplained hat +hese e 4he-thice elements which ave found in Gunshort fesidue [ouell testified that
abrer the +est was complete, the values were not sufficient for a Brsitive couse that were was Gunshot Residue et
+here was an indications Fowell shated that there were sevesaf particles which were very interesting, He also referenced
binotions and numerous findings of Lead,and various lead-antimony, lead-barium, lead-copper, and
wos not any or encugh mederial for us fo be' able +o call Guashot Residue, thus victim had no
exflo.'me:l that SLED? standord was to feport o fositive Conclusion of Gunshot Residue only
if loarfecHy round Gunshot Residue parfic Je+ec+gJ/ which specifically mez;vrl- spherical particles contoning

, ndimen ,anJ lencl. Howg_ve(, he ‘ﬁ,,r-(‘,te( exr:'&ine({ +het theve were concerns +thot when non-round. particles were.
,(.b”:’;m':.y “;1 e +h>; ee. fequived elements,of perfectly round Jead particles were found ,+hese finding s should be reported
oung W

\ . ‘ ictims hand were inconclusive
o, , N '\'5 CMC,(A.S'ON WO“’A be +hxf +wo POLr'hc'eS on vic " ; (4 O!’
05 mconc',uswc;,'l. He 5{::3 ﬁ+ ;n"ihconclusive“ 45“4;“9 meant it was not Conlsas'i-enf with the person firing the
hot cesicue- e QX'P-f nt with the person handlIng +he weapon. Powell stated if defense counsel had asked, he

o (onsisTE ot least two par+ic|es with +he three

. e 1 ' |
tned that th evidence from victims hands, which revealed
v ‘:;hion;s’fe“"' with 9“"5.""* residue and could hoave come £om victim handling a weapons
w

the State’s SLED GSR experts findings were signfﬁ'ca\n“Hy even less Than +that found by Statel

Acds cased. Counse! could ‘qaveesfauished that whi le there was a scientific *Fincling of
was no evidence +hat a weapon was fired from Ptitioner§ vehicle,

adegquately informed, would have qqnvic'f’ec( Potitioner of murdev: This

eet the SLED pro+ocol or +heeshold,

dicative of a weapon having been fire

+he various com
anﬁmony-bariunyl,m there

gunshot residue on her hands. He
fes were

guns
gun Sout ould b
would have &p
required elements;
[xn Rtitioners Cases
SLED GSR experts in
‘No Gunshot ReS'IJuE‘\,-!*Lere, nevertheless
Puti+ioner is not confident that ajury
Court should grant Cectiorari to review this issue.
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Reasons For Gmnﬁng The Petition

As to Question Eigh+ (8) in this fetition; the decision of the U.S. Court of Appeals dth Circuit
‘. * /
the District Court;and Magistrate Court,is in direct conflict with +he decisions of +he ®.5, Supreme ’
Court in Mactinez vi Ryom, and Strickland v, Washington, 466 WS, 668,104 5,C+, 2052, 80 L. Ed. 2d 6'7"{ P
. 7 . . .

The ws. Court of f\ppeals,‘lﬂ Cireait, the District Court;and Magistrate Court erroneously found that

(R [ ”~ »
ﬂ\e Pa’rmc{ner brcLs failed to .squw the r;‘ecessary cause to overcome the procedusa bar with respect +o any of
these claimse ese Courts also further erfoneously found that the Fetitioner has failed +o state a viable
clawm for reliet based on any alleged errors in his PCR proceeding. Each of these Courts errane.ous‘
(ulings were fn there agreeing of the analysis of the reviewing Courts before them (in accordance’).

These Courts olso ectoneous |y found +hat the Petitioner contends that his PCR counsel was ineffective

£or nat Taising cectain issues and net filing a preper Rule §9(e) motions However,this claim concerns alleged

inirmities in Rtitioner§ state PCR proceeding,and as such are not a basis for federal hakeas relief,
The decisions of +hese Courts is tn direct conflict of the decisions of the U.S. Supreme Court in Martinez
ve Ryan, 13 5.+ 1309 (2012), which held,? The rules for when a prisoner may establish couse o excu se.

a ?rocedum( default reflect a equitable judgment that only wheve a prisoner is impeded or
sbstructed in complying with the States established procedares will a fedeval habeas court e.;(cu$e
the prisoner from the usual sanction of default. Habeas Corpus £2405.1,and,- A finding of cause
and prejudice allows afederal court fo consider the merits of a claim that o:fhera:u'se, weuld have b
Prowlum“y de€oulted. Habeas Corpus 0= oY, ond also held +hat inadeguate assistance of coun ::(n- -
“at initial - review collateval review proceedings may establish cause for a prisoners procedural default
of o clatm of ineffective assistance at trial.” Retitioners PCR Counse( refused Petitioners specific
req_uls'f;u"'i Lailed fo File a preper Rule 53(2) motion, 1o prevent procedural default on Rtitioners )
substantial claimse Until this Court resolves the conflict that exists among a fetitioner +Akl"‘n9

oxtreme measures +o preserve his claims for appellate review to the Statel highest Court and any
other further praceerllngslotfre,als,e+c.’. all in his desperate efforts to comply with the States
f’focea(u(al rles; 5o that his claims would not be procedurally defaul+ed. Then in +urn,+o have his

PCR Counse! +o abandon his pfope(ly Yaised, meritorions substantial (ssues; b\/ bla*l:m&i};
refusing 4o file a proper Rule 59(e) motion +o alter or amenc‘ _/'WJg ment; and filing an "MPVOPQY
Rule 53(&) Mction o Reconsider, not identifying any claims that were not ruled upon b}j the. PCR
Court sin which the Stactes established procedures clearly states must be done; and +o have. his PCR
Coumse‘ $o blatant ‘y Aisregard +he State$ established PCR procedures and rules,and ,‘W& and Sbstruct

Fim from com olytng with the State established froced'ures, by failing to file the proper 59(e) mation,
a9a3n5+ Potitioners Wi“; atl ta 4urn, +o have those claims die l°)’ procedum( Aeﬁ““’;"‘h@ﬂ in '&uMJ'f'o have

those claims die, by Pfdce.c(ural Ae‘FauH;'f"\e_’“ in +urn;to have the reviewing Federal Courts £ind

thock Hhe Petitioner has failed +o show the necessary “cause” +o overcome the procec\lufql bar )

with respect to any of his claims; is an inevitable "h""f’ which will “““’“}’5.”35“(*' to a dead end
o Potitioners claims /issues e For this Court o continue +o allow +this CVC('& To covl\ﬁ'\m.(.& regular‘b/

o i his PCR aHorn&}"anJ the reviewing Federal Courts, o prisoner’ will never be able

betueen o (S8 b7 1 s and will alunys have bis (4th Amendmert 1o procedaal duc

eA‘a\Tke, dead end c}'a(a/: The Prisoner is always goig to faise his claims in

ththe States estab lished Frac&c/uraSo (1)- ”The‘l-rap“— The PCR Court will

le on one (1) or more o the Prisoner5 PCR Claims,. () The Brisoners PCR

le +he Rule 59(e) motion to alter or amend judgment, I"eg/ues‘bf ng —

40 rwevo\” on
process violat
camlola"ance/ wi
puvpose'y fail to ru
Coomsel will Sl'm‘oly refuse to £i
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Reasons For Granting The Potition

claims not ruled upan, (3) The Fedeval Courts will deem he

efoulted or Procedurally barred; (H) The reviewing Federa|
+0 shew the necessary Cause tp overcome +he

laims ° AV\A \H\e Jead enA +rap cyc(e,' conbwues +o

PCR Court to odress the Prisoners
ﬁ«isoner:s Claims as Procedurally d e
Courts will find 1410_5" the Prisoner has farl
Proceduml bar with fespect to any of his ¢
other prisoners similarly situateds

The only remedy o end +his cycle is for this Court t

address each and every claim that the prisoner raises at his PCR heacing; and not +o continue

+o allow of accept +he PCR Cour+t Azlibefﬂﬂl’iy Lailing 4o address o claimo Alse the mmecly

+o end +his cyc(e is for this Court +o make it o requirement; that o Frisoner’s PCR at+orney
s make Rule 598 motton 10 a(+e|: or amend the judgmevrt ;when +he PCR Court fails

m“aAA e 55 a claimy and that a Prisoners PR Counsel “may not" refuse; or “can not' refuse

:o Ptefo» Rule 59(&) motion to preserve the Frisoners properly raised claims for appellate.

0 £

(eview and further f’roceeclu‘ngs.
I.n South Carolina o person in custody has two primary means of attacking the valid

" etion? (D+hroush o direct appeal, or (3 by filing ar application foc PCR.
9round$ be stoted in the direct o\ppeql or PCR o\,opl/coaﬁ‘om

Rule 203 SCACR;S.C. Code Ann.$17-a7-10, et Seg: S G Code Ann. § 17-27-90; Blakeley v.
quonllgg 5.C. £8,2Al SE. 2d 767 (5.¢.0a76), T£ the PCR court fails o address o claim

as is required by s.c. Code Ann. §17-27-80, counsel for the app’l'ca,nf must+ make a
motion +o al+er or amend the judgment pursuant to Rule 59(e), SCRCP. Ffailure to do
5o will resalt in +he O\flp“(;m‘ﬂoh of a ,aroae_duro\( bar loy the South Cavolina Supreme Courte

Mar lar v. State, 375 S.C. 407,653 SE.2d 26€ (5.c. 2007),
[_P‘amse read Petitioners Sixteen (1) Exhibits/ Documents ; Exhibit 1~ Exhibit lé;#m‘l’ he
0\‘01’\9 wirth +his Fe-&'d’fon/. pe(-l-odm'ng +o this srec,}—(;'g (;‘airﬂ/fssue. This is detal (EJ/C/I'th‘f‘ pracf/ w‘xfc.k es-MHr'st'ZS
Mrause’ for procedural defaukt as +o any of Botitioners cloims +hat may have been procedurally defom[+eds]
There is really a simple solition to this procedural turmoi| for not only the Rritioner, but to other” Bigners similatly
5i+m+€d" (1).The PCR Court car S;Mf’ly address all of +he Risoners raised claims,as it is re?,uireA o dojond
Sufposejo‘ +odo, Or; () The frisoners PCR Counse | Ccfu‘u (and 5ﬁ,ou|J)/5;m/,/y £ile the proper Rule 59(e) motion,
fequesting +he juAge to addtess the unaddressed claims; and *"?Pf;soﬂef could focus on seeking further review
o-f".,’,s claim5,a++o\ckb/x9 +he va/ZJH'y of his convietion, insteoad of (oefn_g SLtbjec—}ec( to +the af'ermaH: of a

\Ae,aal enJ circus o(as-f'ac/e/ on his now Fracedumﬁy Je-(c\uf'fea( claims because (1) +he PCR Court fuils o
addvess a claim or c(ou'vns]. () The fPcR Counsel refused 4o €ile a Rule 59(e) motion 4o the PCR Court
askiv\9 +he PCR Court +o aJJre_ss +he ¢laim or claims, T},,’; Court should gl’an‘f‘ cerﬁ'omrr’

o requiring the PCR Court to specifically

pers ity of his

State law Yequires that all

has subom/ ++eal i n,

because comsideroch‘o‘n b}/ ‘ﬂmf Cour+ f5 necessay) on —qu issue m,’sed b\/ ‘AN'S contlict Wkl'clo is of
continuing impar+ance, to not on'\/ Pe""l'“’o"'er/ but 4o other FrfSohe\fg' 5l'mflar (}/ Sl'f‘um‘}'ecl; and Sl')oulcl
be resolved by this Courte
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Reasons for C—;mn'\'ing 'ﬂae P@H’HOY)

v ion M in this Rtition. the U.5. Mogistrate Court held! As for the issues defaulted ot the PCR
As to Guestion Nine (iin this fitivion, e ; he. £, ded all fifteen issues that were raised in
orrllse court (0], iy o e e el s e o s el ol
his PCR froce,ecl'mg and requested that his PCR appellate counse e ettt oy e Seilad o show the

3 i h “set forth below, the undersigned tinds +oh
ssae @ his PCR appeal. However,as set fo sthe 9 ’
?‘n;e‘ssary ouse” to overcome +he procedural bar with respect to any of these claims Even though there is no
cons¥itufional fight 40 an attomey in state - post conviction Pfoceecling 2 that doesnd mean that the mJlgeh‘f ‘
prisoner’s Court appointed attorney, has aright +o forfeit the prisoner’s FER claims and relinguish his oppeal +o
the State’s Highest Court. against the Rtitioners willsand without 'l;lw. prisoners consent. This isnot a cose |
involving mere “attorney ecror”s PCR appeal counsel did not follow ‘required” state procedures which fed 4o the forfeiture
of the proceeding itself. Her deficient performance deprived me of a appeal al together: This violetion of FER appeal
counsel rendered the proceeding unteliable ,or nonexistent, (The PCR appeal counsel must “only” prasent the FcR
issues +o the South Carolina Supreme Courtsfegardless of whether the Supreme Court actually reaches the merits of +he
claim.), PCR appeal counsel didn't make a determination between which preserved PCR issues +o raise +o the Stotes
Highes+ Court, She dismissed all of my preserved PR claims and she only raised one “invalid cloim" to the State’s Highes+
Court,and did not raise a single one of my preserved PCR c’laims. Thats equivalent to demying me +he PCR c.p,oeal
altogether. There was techuically no appeal, Teke away theinvalid claim' +hat was raised ;and +hat [eaves zero issues
(aised +o the States Highest Court on'f’C.R appeal which is prohibited. T+is unacceptable for any Court o allow a
PCR appeal attorney to relingu'i'si: *}‘mr anl?en+ clients PCR appeal altogether. [1% W.S.C. 52254 clearly states
+hat a fori+ioner may present on ly those issues that were prese,n-fed +o the South Carolina Supreme Cour +
“+hrough an appeal from the denial of the PCR qu“ca.‘l“ion; but the only issue that was presented +o the Court was a

A

brand new “invalid ™ issue which was procedurally impwoper, because it was a issue thatwas never yaised or presented at PCR .
proceeding nor ruled on by PCR Court.], (Bat since it was raised by PCR agpellate counsel and not +he Retitioner, the South
Carolina Supteme Court stil culed on i+ anywayfwkick is prohibited by their own esteblished pracedures and Supfeme. Court
rules. They did not have jurisdiction fo tule on a “ineligible” elaim that was raised for the first time,when i+ was caised
te the Scuth Co.(o“ml_ Supeme Court on arfeal from denial of the fotitioners PCR a,op“ca'h'oﬂ),, Tn Coleman v. Thompson, he
had a0 right fo counsel to pursue his appeal in State habeas pro ceeding‘.%wk;le my Case was s+l at the State feve| FCR

appeal stage.. under South Catolina law, I had right +o appeal +he denial of my PCR claimg ond T had right +o PCR appeal counsel
in +hat appeal. Odom v.State,3375,C. 256,523 8E. 34 753, Supreme. Court of South Caroling held(under he posteonviction relief

rules, an opplicant is entitled +a o full adjudication on the merits of +he original petition, or “one hite ot +he apple’) this
“bite” includes an applicants right 4o appeal the denial of a posteonviction relief application,and the right 4o assistance of
counse| in that appenl),(qn applicant has a right to an appellate cunsels assistance in seeking review of the denial of post-
conviction relief.) Rules Cive Froc, Rule 71105} o Td,Williams v. Ozmint; 380 5,6..473,671 SE.2d 600, Boy v. State, 366 5.€.137, 620 SE. 2
743, PCR appef late counsel had duty to raise every preserved, meritorious PCR issue to States Highest Court,thatwas ruled on by
PCR C?uﬁ;,'m Ol)'eli‘eme to State and Federal frocedure,s/.nnd 4o their clients expr essed desire. Their duty has no reom for +he
execcise of diseretion, Especial ly when you Courts ave not Flexible with procedural requirements before indigent
ifj:;:iii: :‘u{‘ﬁ.‘: Procedu(ai'defauh on his substantial constitutional claims, Where appeal is awailable as a matter of right,
oc eﬁecﬁv: :;?&:: cf:rz: :i:eaw ;?l F:: +he cov;zéd- h:msa(f, rw,‘i' i‘isj lfxwyer,%nes V. Barnes,103 5. C+.3308, who °we'5 ?My
2o o the £of lure 4o f’f'e\a S‘f‘ug?,-‘ G‘ffdafg counsel’s decision not +o»appm( my properiy freserveA PCR claims

amounts +o perform a purely simple task’ that cannot be considered a strategic decision, for +he sake of

some further acheivable goal. Garza ve Idaho, 139 5, C+.738, Rodriquez; 33 6.C+.1715. In any event, the hare decision

whether 4o appeal is ul+imately the defendantnot counsel, +o make. McCoy, 138 S.C.,rt 1507-08, Barnes, 103 5.+.3308.
where ,as here,a fatiticner hog exXpress .

'}‘ requested an appeal, counsel o ) . : 2 )
' . s performs deficiently by disregarding the prisoners instruchions,
1:'":3::;0 F’Z’;‘ad“";:’}’ viable oppertunity for Rotitioner 4o naise his PCR claims 4o -i{we Shr*eé Highes-k Cour+.when his
eF o appe 0:1?. cou?se( took away his oppot tuni+y and del'wberq+eiy failed +o properly and exp ed trious|
pacsu ar o vomce’ fetitioners claims, Rtitioner did not consent to her corse of i e d h 4 bl
present her clients contentions i he liah . ) d se ef action. T+ was her duty +o honorably
sint ) ight most favorable +o her ci tent, Instead, she presumed +o advise her client as
PCR issues either facked meri+

Hate Counsel, I+ s for the Court +o
by counsel in as favorable manner as i+ permits,
&ven went as far as filing o Motion To Relfieve PCR

i the abﬁ“‘l‘y o proceed pro-se,and ample time 4o
in order 1o protec+ my due process rights “to fetaining a full bite at the
+o suppor+ my Motion To Relieve PCR Appellate Counsei,which —

35.

poss upon on +he legal basis of +he claim afier ite presentation
Willis v. U:S., 489 7.24 707, McCartaey v. Unrted States 343 F. 24471, [T had
Appellate Counsel,to temove the filed Fetition for Certiorari ;with
file my swn Retition €or Wit of Certiorari .
apple’. T had also submitted my exh.’ln't;



Reasons For Granting The F+itien

demenstmtes that PCA appellate counse| would no+ pursue My preserved issues and +hat she helds fast to +his pesition.
T however, was adamant ; my position that

o X must protect my rights 40 a full review in the appellate process” within the
fh*m":s ﬁz:::czno 5 Cer&:is 53?5 rew?w un"ier -:tg AEDF Ao Neadiess te say, I wes not granted my request, ], Through my
e 2 Gt xd Gt g s Co oy sl . e ol g e gt oo
a\l appointed PéR appeal a P Jor tai'ure , because this system that this Court” car{enﬂy has in place is Je,signec‘ to allow

HormeySs; to use their own discration or judgment o procedurolly bypass seeking reliet on +he

indigent prisoners constitutional claims, forcing the or: conort ent : ,
; , . , % soners pPe . ‘ $ one
will and without the prisoners consen-f);, kmm'n_g ‘flna:i»(, they oo M‘:{Idams into procedural default; (against the prisoners

. d / % /
For the indigent prisoner, haviag a appointed PCR appellate counse| ;5 "worzr. ‘essugll not” be “held mccountable” or ‘at fault’s

assist +he inAigen*" prisoner in perfecting |, , queivr fepresentation is suppose to hefp»+o
s [ : : ) o
Highest Court ina Procadumlly viable mznn'er‘j;:fea in f’f"f’e"')’ F"f)-sanh:l_g his preservgd PCR claims -h;:Hne States
cnl}, “harei €41” an 4" damaging” +o the | i 4 Wheve i+is the prisoners onl’y onoorfu:n;-{- 40, But their refresen*(-a-f-mn s
(+he indiaent prica: 5) 9" neigent prisoney. because ﬂney Rre&u‘.mres-rrlcfea’!y“ allowed +o Procedumll)/ default
the pri sarg\e: mi?:o"n e:; -14{’: esrf‘!f:&a’ Fczt‘amsj(agdnﬁ the prisonert will) without being held accountable or at fault. an
ic i . o

ot fault, See Co‘em‘:xh v. Thofn,vson, mssztl;esct{z%‘}l{: :er:i %‘ecom;nvoiu’n*aw ly liable or unfairly subjected to be held
object, Habeas Cetpus = Ineffective el Faﬁeﬁ:f;’;bw;ﬁ 3”::“’ ﬁafe4uva! Defaulho\r:i‘ilum +:
bear burden of failure to follow state procedum | tate and petitioner,itis petitioner who mus
fedeval habeas for all attorney errovs’:nade' ; f:ules,z,, 2 bsence of canstitutiona violation, petitioner bears risk in

course of jon. U.S-C. A, X 3 1soner thi
makes filing an applicotion for PCR sas a pri grrtsemtation, U.S-C.A, Const: Amend: o For the Fisoner, this

imary mean of attacking +h lidi hi iction. “Bol M|

i+ 0 9 *he validity of his conviction; “Fointless” |

Fetitioner hm':‘ no'c‘mnce at all of'achelwng his goals on PCR appeal. I+ is unreasonable for an attorhey fo pot
respect her clients expressed desires. and uphold her duty y fo

ts avetd taking steps +hat will ¢ reli
bene fit of hoving his Constitutianal FCR Claims presented +:+l:2 %aufz cml::c[l, ;iﬁr::g ccl‘m:i Tht.
Magistiate Court, the District Court, the (LS. Court of Appeals, 44, Civeurt, and ul+imatel fkePU.S', Su o:amelCaurh
This falls in the category of a prisener going through great measures +o make sure Hhet he 4‘0;{;,”5 the Stotes established
procedures +o proper ly preserve his cons+itutional PCR claims for appellate review on LR appeal, thew PCR appeal
counse( causes prisoners ¢laims 4o be procedurally defaulted on purpose and prisaner can’t hold M’s deficient PCR
ﬁrre“a‘\’e counsel at .{‘MH-/, Yesul"‘l’ng in +he same \me*ern‘, + P

ha:l—‘you' Courts haye, ‘e indi risoners
. o u , Set up % far indigent prise
claims/issues +o fail. “The dead end eycle” on prisoners Constitutional

“ ", ) C‘aim Sy because fPetitioners oﬂoorfunify
was kcg-ﬁefl in 4o procedural default by PCR Appellate counse [ deficiencies. { PR appeal counsel’s meaningless
representation did not SWF:}' fetittoner with actual aclwcacy an his behalf,no Court ever found that Retitioner$

d

appecl of PCR issues wou have been frivolous,and Patitioner was not given the opportunity 4o File a
Fre Se briefon his own behal€, fotitioner pas constructively denied assistance of eounsel during a p roceeding
that was equivalent +o “his Final opportunity +o retaining @ full bite at the apple”,). Counsel performs in
a professionally unreasonable manner by +ailing +o follow +the indigent prisoners expressed instructions
with ©speck 46 an appeal. Especially if it would be ( procedurally improper for indigent prisoner to file
fro-Se PCR QPFQaD « That question fies at the heart of #his claim, Under what circumstances does FCR app eal
counsel have a obligotion +o appeal their clients preserved PCR claims +othe State’s Highest CourtT,
Where +he Pisoner has his ‘only” oppertunity +o preserve-his fCR claims « o be able +o file petition
for habeas relief in Federal Court;and on further revijew to the higher Federal Courts. I never
received & full procedural “bite at the apple” because I was prevented from seeking any review
of the deniaj of my PCR application. [An indigent prisoner will pever be able to prevail on his
Constitutional PCR claims beyond -Hw'is stage f this continues, This will continue to be a
perminent “dead end “on the indigent prisoners preserved PcR claims.], This Court should grant
Certiorari because congideration by +his Cour+ is necessary on the issue raised by +his conflict

which is of continuing importance +o not on

1}/ Petitioner, but +o other Prisoners S?mi/arl')/
Situated, and should be tesolved by +his Court. »

36-
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As +o Question Ten (10) in +his Rtition, the decision of the United States

Cour+ of A , SIS ,

| PFQA(S For T‘\e. Fo..d"flﬂ (,|rcu_|+/+‘|g District Caar+, G\V\J 'HH.‘L /Vlagz's-f"ra‘f'e Court
hetd 'Them{iorg /+|\e under s:’g;qeaf has cen ster\%ﬁJ +his claim as having been exhansted at+he State
(e:(el fc'ﬂ f:fer0£35 of ﬁdz‘:‘“ f“‘""”“ feview, f\f)‘*'ﬂ’v:,:dxe undersioned can discern no reversible
e or in + fote Courts f,hJ:sz"‘o'm +his cla:;vtv , | GtHoner has failed 4o show hic couned was
doticient foc not further cvoss-examnimg Jocobs) “Tn addition, B 1iHoner has failed +o show prejuJ'Zev
The decision of the United Stotes Court of Appeals For The Fourth Ci o

nd the Magistrate Court 15 i pre e Fourt C‘r°“H1+"“” District

Couet o + ‘“! ls. " Comfle'fe conttast with the decisions of the
United Stotes Court+ o /\Fpe.aJ,‘SiX‘Hn Ciccawit in Clark v. Warden ,934 F3d L/ggjmnc{ Damison

v. Collins 291 F. 3d 380, stating the defendant suffers prejudice. when the prosecutions
ose L;mg.e,s on +he testimony of one &yemee,ss and lene e_yew§+ness id?ni;'{“k Ho >
. - cation

indicated other Suspects. Harcis v. Lafler, 553 F.3d [6A8, 1034\(6+h Cir. 2009,
The jury in @+‘|‘+}anief5 case never had the opportunity +o make an. informed decision
because Petitioners frial counsel never cross-examined +the Stotes only eyewitness
alaou+' i)'vS rlh:"'l'a( c/e_sc.r!'}e‘h'ahs and ("(jer\'h"g[?co\‘f'l'oh of o d;"f;(erewf set Oy.F ’5)’“5 e,_m_;;ss
and o camlo}e‘fdj diA€event primary vehicle as the S‘fac;a‘lr'ersff»ow(;r‘j +he fl:lo/
carwash where +he vietim wes ﬁamlt’@,&»awwe Officer Weldow Gregory was suppressed
£rom this Case Lyﬂ;e Stote and triol counse| never q/uas*f‘:'cmac{ the Stetes omf}; e’,yemeas;
about his exculpatory statements he pfavn'(!d Of{icer Gregoth s How can the reviewing
Mrpwe.[)z ignere +the material fact that the ballisties expert, Investigator
[ Gmm ballets '\Couh.cl in er Lronwt pessengel” seat, in wl,,'dn one o—f‘
the other suspects was sittng on; motched the same shell casings recovered €rom the
roaduway at +he scene;the projecti les vecovered from the scene.jaha/ e bullet vecovered
Lrpm the victims (“the same bullets the same caliber, the same brand ;the same Hype, and the
Same h@AﬁamP”),[Hm' any o this evidence been Lound in Fotitioneri vehicle, it wou ld
hove been concrete evidence ;oY Afr the !eas+,5+ran9 evfde.m:e to es:ralol.‘sk guilt but the
S;MP{Q, foct thect +his overwhe{mahg evidence wo:s faunf{ in the white 5?4[/ and not
Potitioners vehicles the reviewng Conets choese o ignore 'T and not addfess 1], The united
art £ Aﬂoetx(f Eor The Fourth Cifewt, the Dn’s‘-wnc‘l' Caur-l;/ and +the /"\’a\ﬁ{y}f‘m"‘@
Court has decided o Lederal ‘L«w.sﬁ""" in o way not in accod with the o‘f/’“a“b’é’
decist here tofare rendered by +he United Stotes Court of Appeals For
ecis!on> and the Supreme Coutr of South Carolina fh Milley v: State ;370 5.6
AN i

sl Cirgut? o
Tz‘:IS{,Z‘S SE. ;A 596 . This Couet should gmvr{' certiotarie

(oufts continue to P
Collins testified +hat the severa

5‘\"0&‘65‘ C
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

Gomnire Podbon, Wany #3374

Date: Deczmber IO/ ADA|
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