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**281 Syllabus by the Court

*81 1. Judgments: Speedy Trial: Appeal and Error.
Generally, a trial court's determination as to whether charges
should be dismissed on speedy trial grounds is a factual

question which will be affirmed on appeal unless clearly
erroneous.

Synopsis

Background: Defendant was convicted in the District Court,

Douglas County, Horacio J. Wlieelock, J., of first-degree
murder and firearms offenses after denial of his motion to

suppress. Defendant appealed.

Holdings: The Supreme Court, Freudenberg, J., held that:

delay from continuance sought by defendant before mistrial
was not includable in constitutional speedy trial analysis;

eight-month delay after mistrial was not presumptively
prejudicial for speedy trial purposes;

2. Pretrial Procedure: Appeal and F,rror. Trial courts have
broad discretion with respect to sanctions involving discovery
procedures, and their rulings thereon will not be reversed in
the absence of an abuse of discretion.

3. Constttutional Law: Search and Seizure: Mottons to

Suppress: Appeal and Error, In reviewing a trial court's
niling on a motion to suppress evidence based on a claimed
violation of the Fourth Amendment, an appellate court applies
a two-part standard of review. Regarding historical facts, an
appellate court reviews the trial court's findings for clear error,
but whether those facts trigger or violate Fourth Amendment
protections is a question of law that an appellate court reviews
independently of the trial court's determination.

trial court acted within its discretion in not dismissing trial as

a discovery sanction for late disclosures;

alleged falsehoods or omissions in search warrant affidavit
were not made intentionally, in bad faith, or in reckless

disregard for the tmth;

4. Search Warrants: Affidavits: Probable Cause: Appeal

and Error. An appellate court reviews the trial court's
findings as to whether the affidavit supporting the warrant
contained falsehoods or omissions and whether those were

made intentionally or with reckless disregard for the truth
for clear error. An appellate court reviews de novo the
determination that any alleged falsehoods or omissions svere
not necessary to the probable cause finding.

police relied in good faith on warrants to search cell phones,
call records, and cell site location inforrnation;

warrants to search contents of defendant's cell phones, call

data, and cell site location were sufficiently particular; and

warrantless seizure of defendant's cell phones while he sat in

police cruiser was lawful as a search incident to arrest.

s. Search Warrants: Affidavits: Probable Cause: Appeal

and Error. After-the-fact scrutiny by courts of the sufficiency
of an affidavit should not take the form of de novo review.

Instead, a judge's determination of probable cause to issue a
search warrant should be paid great deference by reviewing
courts.

6. Search and Seizure. Application of the good faith

exception to the exclusionary rule is a question of law.
Affirmed.

*82 7. Constitutional Law: Speedy Trial. The right to a

speedy trial is unique from other rights enshrined in the U.S.
Constitution for the protection of the accused because there
is a societal interest in providing a speedy trial, which exists
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separate from, and at times in opposition to, the interests of
the accused.

8, Speedy Trial: Witnesses. The deprivation of the right to

a speedy trial may work to the accused's advantage when
adverse witnesses become unavailable or their memories fade

oVer time.

9. Speedy Trial: Presumptions. Until there is some delay
that is presumptively prejudicial, there is no necessity for
inquiry into the other factors that go into the balance in
determining if the right to a speedy trial has been violated.

10. Constitutional Law: Speedy Trial. Counsel camiot
seek and obtain continuances to give the defense more time
to be ready for trial because of the govermnent's dilatory
behavior and then, after the fact, reverse course and claim

that the indictment should be dismissed on the ground that the

defendant's right to a speedy trial under the U.S. Constitution

has been infringed because of that behavior.

16. Constitutional Law: Prosecuting Attorneys: Evidence.

A defendant has a constitutionally protected privilege to

request and obtain from the prosecution evidence that is

either material to the guilt of the defendant or relevant to the

punishment to be imposed.

*83 17. Police Officers and Sheriffs: Prosecuting

Attorneys: Evidence. Police conduct resulting In

suppression of favorable material evidence is imputed to the

prosecution.

18. Due Process: Motions for Continuance: Evidence.

There is no due process violation when the defendant has had

an opportunity to request a continuance to adequately prepare
the defense in light of evidence that, while disclosed late, is
ultimately disclosed before the end of trial.

19. Constitutional Law: Speedy Trial. The Fifth

Amendment has only a limited role to play in protecting

against oppressive delay in the criminal context.

11. Speedy Trtal. A defendant cannot claim the loss of the
fundamental right to a speedy trial through the inherent delays
of a process the defendant has called upon-even if that
process was to vindicate another fundamental right.

20. Criminal Law: Pretrtal Procedure. Discovery in a
criminal case is generally controlled by either a statute or a
court rule.

12. Constitutional Law: Speedy Trial: New Trial: Appeal

and Error. Absent extraordinary circumstances, an appellate

court does not consider the entire period of time beginning

with the original charge or arrest in computing the length

of the delay when there has been a mistrial. Instead, the

constitutional speedy trial analysis focuses only on the period

after the mandate for a new trial and the subsequent retrial.

21. Criminal Law: Courts. When a court sanctions the

government in a criminal case for its failure to obey
court orders, it must use the least severe sanction that

will adequately punish the government and secure future
compliance.

22. Pretrial Procedure: Dismissal and Nonsuit. Dismissal

as a sanction for a discovery violation is only appropriate
where less drastic alternatives are not available.

13. Speedy Trial. Only misconduct involving deliberate
delay tactics designed to circumvent the right to a speedy trial

is an extraordinary circumstance warranting consideration of

the period of delay before a mistrial.

23. Judgments: Words and Phrases. An abuse of discretion
occurs when a trial court's decision is based upon reasons that
are untenable or unreasonable or if its action is clearly against

justice or conscience, reason, and evidence.

14. Constitutional Law: Speedy Trial: Presumptions. A
delay of a year or more is the benchmark commonly
recognized as presumptively prejudicial in a constitutional
speedy trial analysis.

24. Search Warrants: Affidavits: Probable Cause. To

determine whether a warrant was issued upon probable cause,

a court generally limits its review to the four comers of the
affidavit.

15. Speedy Trial: Verdicts: Sentences. The more complex
and serious the crime, the longer a delay might be tolerated,
because society also has an interest in ensuring that longer
sentences are rendered upon the most exact verdicts possible.

25. Affidavits: Evtdence. An exception to the limitation
of the court's review to the four corners of the affidavit is

where the defendant makes a preliminary proffer of falsity

warranting an evidentiary hearing.
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26. Affidavits: Probable Cause: Hearsay. Probable cause

may be founded upon hearsay as well as upon information

within the affiant's own knowledge that sometimes must be

garnered hastily.

33. Constitutional Law: Search Warrants: Probable

Cause. The Fourth Amendment's express requirement of
particularity for a search warrant is closely related to its
express requirement of probable cause.

27. Search Warrants: Affidavits: Probable Cause: Police

Officers and Sheriffs: Presumptions: Proof. While there

is a presumption of validity with respect to the affidavit
supporting the search warrant, that presumption may be
@vercome and q search warrant may be invalidated if
the defendant proves the affiant officer knowingly and
intentionally, or with reckless disregard for the tnith, included
in the affidavit false or misleading statements that were

necessary, or material, to establishing probable cause.

28. Search Warrants: Affidavits: Probable Cause.

Omissions in an affidavit used to obtain a search warrant

are considered to be misleading when the facts contained
in the omitted material tend to weaken or damage *84 the
inferences which can logically be drawn from the facts as
stated in the affidavit.

34. Search Warrants: Affidavits: Probable Cause. A

warrant affidavit must always set forth particular facts and
circumstances underlying the existence of probable cause, so
as to allow the magistrate to make an independent evaluation
of probable cause.

35. Criminal Law: Search and Seizure: Evidence. The

nexus between the alleged crimes and the article to be
searched does not need to be based on direct observation; it

can be found in the type of crime, the nature of the evidence

sought, and the normal inferences as to where such evidence

may be found.

36. Probable Cause: Police Officers and Sheriffs. Probable

cause may be based on commonsense conclusions about

human behavior, and due weight should be given to inferences

by law enforcement officers based on their experience and

specialized training.
29. Search Warrants: Probable Cause: Police Officers

and Shertffs: Evtdence: Proof. If the defendant successfully

proves, by a preponderance of the evidence, that the police
knowingly and intentionally, or with reckless disregard for
the truth, included a false or misleading statement or omitted
information material to a probable cause finding, then the
court examines whether the evidence obtained from the

warrant and search was fruit of the poisonous tree.

30. Search and Seizure: Affidavits. Mere negligence in

preparing the affidavit will not lead to suppression, as the

purpose of the exclusionary rule is to deter misconduct.

37. Affidavits: Police Officers and Sheriffs. Wholly

conclusory statements by a law enforcement officer affiant
that the affiant has reliable information and reason to believe

evidence of a crime will be found in a particular place are
insufficient.

*85 38. Constitutional Law: Probable Cause: Words

and Phrases. "Probable cause" is a term of art in Fourth

Amendment jurisprudence that is defined as a practical,
nontechnical conception that deals with the factual and

practical considerations of everyday life on which reasonable
and prudent people, not legal technicians, act.

31. Search Warrants: Affidavtts: Probable Cause: Police

Officers and Sheriffs. Observations by fellow officers

engaged in a common investigation are a reliable basis for

a warrant, and probable cause is to be evaluated by the

collective information of the police as reflected in the affidavit

and is not limited to the firsthand knowledge of the officer
who executes the affidavit.

39. Search Warrants: Affidavits: Probable Cause. The

fundamental question in a challenge to an affidavit for

lack of probable cause is whether, under the totality of

the circumstances illustrated by the affidavit, the issuing

magistrate had a substantial basis for finding that the affidavit

established probable cause.

32. Search Warrants: Probable Cause: Words and

Phrases. Probable cause sufficient to justify issuance of a

search warrant means a fair probability that contraband or
evidence of a crime will be found in the item to be searched.

40. Search Warrants: Affidavits: Probable Cause. The

magistrate who is evaluating the probable cause question
must make a practical, commonsense decision whether,
given the totality of the circumstances set forth in the
affidavit, including the veracity of and basis of knowledge
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of the persons supplying hearsay information, there is a fair

probability that contraband or evidence of a crime will be

found in a particular place.

41. Search Warrants: Affidavits: Probable Cause. Where

the circumstances are detailed, where reasons for crediting the

source of information is given, and where the magistrate has

found probable cause to exist, the court should not invalidate

the affidavit in a hypertechnical mam'ier.

42. Affidavits: Probable Cause. Reasonable minds

frequently may differ on the question whether a particular
affidavit establishes probable cause.

48. Search and Seizure: Police Officers and Sheriffs.

To trigger the exclusionary rule, police conduct must be
sufficiently deliberate that exclusion can meaningfully deter
such conduct and sufficiently culpable that such deterrence is

worth the price paid by the justice system, as exclusion serves
to deter deliberate, reckless, or grossly negligent conduct, or
in some circumstances recurring or systemic negligence.

49. Search Warrants: Affidavits: Police Officers and

Sheriffs: Probable Cause. The good faith exception is

applicable to an affidavit that fails to satisfy the substantial

basis test to support probable cause, when police officers

act in objectively reasonable good faith in reliance upon the
warrant.

43. Probable Cause: Police Officers and Sheriffs. Law

enforcement cm'inot only rely on the general ubiquitous

presence of cell phones in daily life, or an inference that
friends or associates most often communicate by cell phone,

as a substitute for particularized information to support
probable cause that a specific device contains evidence of a
Crlme.

44. Probable Cause: Police Officers and Sheriffs. To

support probable cause, statements based on law enforcement
expertise and experience must be accompanied by particular
facts and circumstances such that, under the totality of the

circumstances, including commonsense conclusions about
human behavior, there is a substantial basis for concluding
evidence of a crime will be found on the phone or phone
information searched.

50. Search Warrants. A purpose of the particularity

requirement for a search warrant is to prevent the issuance of

warrants on loose, vague, or doubtful bases of fact.

51. Constitutional Law: Search and Seizure: Search

Warrants: Police Offlcers and Sheriffs. The particularity

requirement of the Fourth Amendment protects against open-

ended warrants that leave the scope of the search to the

discretion of the officer executing the warrant or permits
seizure of items other than what is described.

52. Constttutional Law: Search Warrants: Police Officers

and Sheriffs. To satisfy the particularity requirement of the

Fourth Amendment, a warrant must be sufficiently definite

to enable the searching officer to identif5r the property
authorized to be seized.

45. Search Warrants: Probable Cause. What will constitute

sufficient particularized information to support probable
cause that a cell phone or cell phone information searched
will contain evidence of a crime depends upon the nature and
circumstances of the crime and what is sought in the warrant.

53. Search Warrants. The degree of specificity required in a
warrant depends on the circumstances of the case and on the
type of items involved.

46. Criminal Law. It can be generally recognized that cell
phones tend to accompany their users everywhere, and thus,
it may be inferred that a suspect's cell phone probably
accompanied the suspect at the time of the crime.

54. Search Warrants: Probable Cause: Evidence. A

search warrant may be sufficiently particular everi though it
describes the items to be seized in broad or generic temns if
the description is as particular as the supporting evidence will
allow, but the broader the scope of a warrant, the stronger the
evidentiary showing must be to establish probable cause.

*86 47. Search Warrants: Probable Cause: Affldavits. A

warrant may be considered so lacking in indicia of probable
cause if the applicant files merely a bare bones affidavit,
one which contains only wholly conclusory statements and

presents essentially no evidence outside of such conclusory
statements.

55. Search and Seizure: Search Warrants: Probable

Cause. A warrant for the search of the contents of a cell phone

must be sufficiently limited in scope to allow a search of only

that content that is related to the probable cause that justifies
the search.

'iVE c.jT LAW €' 20 -') 1 a?l FIon-lSon Reuters. No daim '[O or-tginal u.s. Govei'nmerit V'JOrkS. 4



State v. Short, 310 Neb. 81 (2021)

964 N.W.2d 272

56. Criminal Law: Police Officers and Sheriffs: Evidence.

Officers cannot predict where evidence of a crime will be
located in a cell phone *87 or call records or in what format,
such as texts, videos, photographs, emails, or applications.

57. Crtminal Law: Police Offlcers and Sheriffs: Evidence.

There is no way for law enforcement to know where in the

digital information associated with cell phones it will find
evidence of the specified crime.

would cause a reasonably cautious person to believe that a
suspect has committed or is cornrnitting a crime.

65. Arrests: Probable Cause: Pouce Officers and Sheriffs.

Under the collective knowledge doctrine, the existence of
probable cause justifying a warrantless arrest is tested by the
collective information possessed by all the officers engaged
in a common investigation.

58. Constitutional Law: Search Warrants. The

most important constraint in preventing unconstitutional
exploratory nimmaging is that the warrant limit the search
to evidence of a specific crime, ordinarily within a specific
time period, rather than allowing a fishing expedition for all
criminal activity.

Appeal from the District Court for Douglas County:
HORACIO J. WHEELOCK., Judge. Affirmed.

Attorneys and Law Firms

Thomas C. Riley, Douglas County Public Defender, Omaha,
for appellant.

59. Constitutional Law: Search and Seizure. A brief

examination of all electronic data associated with a cell phone

is usually necessary in order to find where the information to
be seized is located, and sucn examination is reasonable under
the Fourth Amendment.

Douglas J. Peterson, Attorney General, and Stacy M. Fo?ist,
Lincoln, for appellee.

Hcavican, C.J., Miller-Lerrnan, Citssel, Stacy, Funkc, Papik,
and Freudenberg, JJ.

60. Constitutional Law: Warrantless Searches: Search

and Seizure. Warrantless searches and seizures are per se

unreasonable under the Fourth Amendment, subject only to a

few specifically established and well-delineated exceptions,
which must be strictly confined by their justifications.

61. Constitutional Law: Arrests: Search and Seizure. In

the case of a lawful custodial arrest, a full search of a

person is not only an exception to the Fourth Amendment's
warrant requirement, but is also a reasonable search under that
amendment.

62. Arrests: Search and Seizure: Probable Cause. A search

incident to an arrest can be made before an arrest as long as

probable cause for the arrest exists before the search.

63. Arrests: Search and Seizure: Probable Cause. It does

not matter that a defendant is not formally placed under arrest
until after a search, so long as the fmits of the search are not

necessary to support probable cause to arrest.

64. Warrantless Searches: Probable Cause: Police

Officers and Sheriffs. Probable cause to support a

warrantless arrest exists only if law enforcement has
knowledge at the time of the arrest, based on information
that is reasonably trustworthy under the circumstances, which

Freudenberg, J.

**287 *88 I.INTRODUCTION

The defendant challenges the district court's denial of a
motion to dismiss with prejudice or for absolute discharge
based on late disclosures of discovery information resulting in
delays the defendant argues implicated his speedy trial rights.
The defendant also challenges the admission of evidence at
trial obtained from the searches of his residence, cell phones,
call records, and cell site location information on the ground
that the searches violated his Fourth Amendment rights.

Specifically, the defendant asserts that the seizure of his cell
phones was pursuant to an unlawful arrest and the information
contained thereon would not have been inevitably discovcred;
the warrant for the search of his residence was based on

an affidavit containing falsities and material omissions; the
warrants for the searches of his cell phones, call records, and
cell site location information were supported by affidavits
that failed to support probable cause; and the warrants for the
searches of his cell phones, call records, and cell site location
information lacked particularity. We affirm.

II. BACKGROUND

WESTLAW @ 2021 Thonlson Reuters. No claim to original u.s. Govei-nment Wori(s. ,r,



State v. Short, 310 Neb. 81 (2021)

964 N.W.2d 272

Marcus L. Short's convictions stem from three separate
incidents that were tried together in two trials after the first
trial resulted in a mistrial. Following a retrial, Short was
convicted of murder in the first degree, a Class IA felony; use
of a firearm to commit a felony, a Class IC felony; and two
counts of possession of a firearm by a prohibited person, each
a Class ID felony, in relation to the death of Garion Johnson.
*89 Short was acquitted on the murder charge relating to

the death of Deprecia Neelon and the accompanying use of
a firearm to commit a felony charge. Short was sentenced to

life imprisonment for Johnson's murder and 49 to 50 years'
imprisonment on each of the other convictions to be served
consecutively with the life sentence.

1. SHOOTINGS

of the shooter and was wearing the same clothes described by

witnesses when he was apprehended.

**288 *90 Witnesses observed multiple individuals
quickly leave the area after the Neelon shooting in two
separate vehicles: an older blue van and a white sedan.
Officers later located and attempted a traffic stop of a van
matching the description on August 14, 2015. Pope fled the
traffic stop and was later arrested in the area where the van
was located. The van was registered to Pope's mother, but she

told officers that Pope used it.

Evidence recovered at the Neelon residence included a black

knit glove and three .45-caliber spent shell casings. A pricetag
from a pair of jersey gloves was found in the alley about a
block away from the Neelon residence.

The charges stemmed from three separate shootings on
separate days, August s, 6, and 8, 2015, suspected to be
perpetrated by Short, Preston Pope, and Shadow Harlan.
Neelon was killed on August 6. Johnson was suspected to be
the target in all three shootings and was ultimately killed on
August 8. Johnson was Neelon's boyfriend's cousin.

A fingerprint lifted from the pricetag was matched to Short.
Further DNA testing also revealed that Short could not be
excluded as a partial profile contributor to DNA found on the
inside of the glove.

(c) August 8, 2015

(a) August s, 2015

At approximately 6:35 p.m. on August s, 2015, Johnson was
sitting in a white Chevy Impala outside of Neelon's residence
when an individual walked up and fired a gun at him. Johnson
was able to run away as the shooter chased him. One .45-
caliber spent shell casing and a tennis shoe were recovered at
the scene. Two witnesses identified a photograph of Pope as
the shooter.

Johnson was at the residence of his girlfriend, Mikayla Finley,

on Fontenelle Boulevard on the morning of August 8, 2015.

Finley told officers that she told Johnson to move her white

Chevy Impala into the garage. When Johnson was outside

moving the Impala into the garage, Finley heard noises she

believed werc gunshots. Johnson reversed the vehicle, circled

through neighboring yards, and crashed into the garage of

a nearby residence, all while shots were being fired at the

Impala.

(b) August 6, 2015

In the early evening hours on August 6, 2015, someone

intentionally set the outside of Neelon's residence on fire.

While Neelon was outside investigating and attempting to put
the fire out, she was shot seven times and died at the scene.

That same night, an anonymous tip came in regarding a person

named "Shadow" telling people that he had been involved in a

shooting a few blocks away. Officers responded to the address

provided in the tip, which was a couple blocks from the
Neelon residence, and apprehended Harlan as he tried to flee
from the residence. Harlan matched witnesses' descriptions

Finley told officers that she saw two males standing around

her Impala and that one made eye contact with her. She

provided a general description of him to police, but was

unable to identify anyone when she was presented with a

photographic lineup that day.

Witnesses, including Finley, described the shooters. Both

wore dark clothing, and one was described as a Black male, in

his late teens, approximately s feet 8 inches tall, and dressed
in a black hoodie or a black hoodie with a red "N" on it.

*91 A witness reported a suspicious white Monte Carlo
with white and blue dealership plates parked in the area that
morning on 41 st Street. Another witness reported seeing two
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Black males dressed in black hoodies and black sweatpants
walking fast through yards, from the direction of where he
heard gunshots and a crash, and subsequently heading south
on 41 st Street. Seconds later, this witness saw what appeared
to be a white Monte Carlo speed north on 41 st Street. A police
detective lived in that area, and video surveillance from his

house showed a white Chevy Monte Carlo that traveled south
on Fontenelle Boulevard at 9:48 a.m.

Evidence recovered from the scene included four .45-caliber

spent shell casings. Law enforcement believed the shooting
was related to the August s and 6, 2015, shootings.

limited to a black hoodie with a red 'N' on it along with a
black bandana with white design and a red bandana."

Pertaining to the just and reasonable grounds for believing
such evidence would be found at the residence, the affidavit

described:

On Tuesday, August 4, 2015, Omaha Police Department
Officers received a radio call to [the Neelon residence] for
an attempted felony assault. The victim was identified as
JOHNSON, Garion [date of birthl 06/ ... /1996 who was
uncooperative at the time.

Detectives were provided the description of the white Chevy
Monte Carlo and Shoit's name, whose fingerprint matched the
fingerprint found on the pricetag near the Neelon residence.
At 1:31 p.m., law enforcement arrived at Short's last known
address at 4268 Binney Street. There they discovered, parked
in the driveway, a white Chevy Monte Carlo with white and
blue "paper plates" and in-transits for "M.S." in the window.

On Wednesday, August s, 2015, Omaha Police Deparhnent
Officers received a radio call to [the Neelon residence]
for a shooting. The victim in that incident later died
from her injuries. During that investigation, Omaha Police
Department Crime lab recovered a glove from the scene
and from that glove obtained a fingerprint that was found
to belong to Marcus SHORT [date of birthl 10/ ... /89.

The affidavit further described:

2. SEARCH OF SHORT'S RESIDENCE

Det. Ryan Hinsley drafted an affidavit for a search warrant of

4268 Binney Street, and he joined law enforcement already at
the residence at 4:17 p.m. on August 8, 2015, with the signed
search warrant.

(a) Affidavit

In the affidavit for the search warrant, Hinsley stated officers

hadjustandreasonable **289 groundstobelievethatcertain

types of property would be found at 4268 Binney Street

and requested pernnission to seize items from the house and

from the Monte Carlo in the driveway, as well as the ability

to process any areas that may contain a DNA profile or

fingerprints.

On Saturday, August 8, 2015, at
0949 hours officers of the Omaha

Police Departrnent were called to [a

specific address onl Fontonelle [sicl

Boulevard, Omaha, NE in regards to a

shooting. Upon arrival officers located

the victim (later identified as Garion

JOHNSON, date of birth 06/ ... /1996)
inside the driver's seat of a white

2007 Chevy Impala .... JOHNSON had

been shot several times throughout his

body and was transported from the

scene by medics to Creighton Health

Initiative (CHI) Hospital where he

later succumbed to his injuries.

Items of interest to be seized included venue items identifying

those parties either who owned or who were in *92 control

of the residence and the white Chevy Monte Carlo with in-

transits and dealer paper plates; firearrns; ammunition; any

companion equipment for firearms; cell phones; computers;

audio and video equipment; storage media; and "[a]ny and
all clothing or property believed to have been worn and/or
used during the commission of the assault, to include, but not

*93 It was later elicited through testimony that the dates

in the affidavit of the prior incidents were incorrect and that

it was actually August 6, 2015, that the Neelon homicide
occurred.

The affidavit fiirther described Finley's statements to the

investigating officers:
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Officers located JOHNSON's

girlfriend (Mikayla FINLEY, date of
birth 4/ ... /1990) .... FINLEY stated
she then heard a series of muffled

banging noises coming from the

garage area which she believed were

gun shots. FINLEY advised she looked
out the front window of the residence

and saw two unknown males standing

around her Impala and JOHNSON in

the front seat attempting to back out

of the driveway. FINLEY stated one of

the males made eye contact with her

and was described as a [B]lack male,

16-18 years old, 5'8-5'l0, 140-160

pounds, wearing a black hoodie with a

red "N" on the front [ofl it.

The affidavit stated what other witnesses on the scene of

the Johnson homicide on August 8, 2015, reported to law
enforcement:

4268 Binney Street. At that location,
Officers also located a party identified
as Marcus SHORT [date of birth]
10/ ... /89.

(b) Fruits of Search

Officers in their search discovered two firearms in Short's

bedroom at his residence, a .45-caliber Glock handgun and
a .357-caliber Smith & Wesson revolver. In addition to the

two firearms, officers seized or took photographs of several

other items found at the house, including a muddy pair of

black pants, two black hoodie sweatshirts, muddy shoes, and

two pairs of black gloves. The officers also seized as venue

items a cell phone receipt on which Short's name and a phone

number with a 702 area code appeared, as well as a form from

the Douglas County public defender's office regarding Short's

representation in a misdemeanor matter identifying Short as a

client with his contact information including his 4268 Binney

Street address and the phone number with the 702 area code.

[Another witness] was also located at the scene and brought

to OPD Central for an interview. [Shel advised she saw one

[B]lack male wearing all black clothing **290 (hoodie)

and a bandana covering his face shooting with his right

hand at the white Chevy Impala. [The witnessl advised the

Impala then drove through her front yard trying to flee from

the shooter and crashed into a house a few house[sl down

from the originating house.

... Additionally, witnesses stated after the shooting two

[B]lack males were seen running through yards and got

into a white Chevy Monte Carlo parked towards the west,

which then fled from the area westbound on Font[e]nelle

Boulevard with paper plates.

Finally, the affidavit described how the investigation on

August 8, 2015, progressed to 4268 Bimiey Street:

*94 0n Saturday, August 8, 2015,
members of the Omaha Police

Department later located a White
Chevy Monte Carlo with In-Transits
and paper plates parked in front of

3. SEIZURE OF CELL PHONES

Short was not initially at 4268 Binney Street at the time law

enforcement arrived, but agreed to Det. Candace Phillips'

request that he return to his residence. Officers, including

Phillips, met Short at the perimeter of the crime scene upon his

arrival, approximately three houses away from his residence.

Officers handcuffed Short and placed him in a police cmiser.

They seized two cell phones and a set of keys from his

person. At some point, Short was released from the handcuffs

and given his phones back, but *er some disagreement

between law enforcement officers, Short was placed back in

handcuffs and his phones were seized again. Short was then

transported to the Omaha Police Department (OPD) where

he was held in an interview room and interviewed by Det.

Eugene Watson and another detective. It was approximately

3 hours after being *95 transported to OPD, while Short

was being interviewed, that law enforcement found the two

firearms at Short's residence. Upon that discovery, Short was

formally arrested on two counts of possession of a firearm by

a prohibited person.
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4. SEARCH OF CONTENT OF CELL PHONES (b) Warrant

On August 11, 2015, officers obtained a warrant to search
Short's cell phones that they had seized from Short's person on
August 8, which were an LG model LG237c flip-style phone
(LG flip phone) and an LG model LS740 phone (LG smart
phone).

(a) Affidavit

The affidavit for the search warrant included the information

that (l )witnesses to the Johnson homicide described a suspect

vehicle fleeing the area after the shooting as being a white

ChevyMonte **291 Carlowithnolicenseplates,displaying

in-transits and dealer paper plates; (2) the suspect vehicle was

located in the area of 42d and Bimiey Streets; (3) Short was

identified as the owner of the vehicle; (4) Short was located

on August 8, 2015, and transported to OPD to be interviewed;

and (5) Short had the LG flip phone and the LG smart phone

in his possession, which were booked into evidence.

Further, the affidavit stated:

Affiant Officer knows, through training and experience,

that persons use cellular telephones to communicate. This

includes ... persons planning a crime, committing a crime

and/or trying to regroup after committing a crime. These

communications can be in the form of telephone calls,

emails and/or messages. People are also know[n] to contact

parties using cellular telephones via telephone calls, emails

of messages and threaten physical hartn to others.

The search warrant authorized a search of the LG flip phone

and the LG smart phone in relation to the homicide of

Johnson and allowed officers to obtain from the cell phones

the following: (l) phone information and configurations; (2)

user account information; (3) call logs; (4) contact lists;

(5) short and multimedia messaging service messages; (6)

chat and instant messages; (7) email messages; (8) installed

applications and their corresponding data; (9) media files such

as images, videos, audio, and document files; (10) internet

browsing history, including bookmarks, "browser cookies,"

and associated cache files; (11 ) cell tower connections, global

positioning system fixes, waypoints, routes, and tracks; (12)

WiFi, Bluetooth, and synchronization connection history;

(13) memos and notes; (14) user dictionary information; and

(15) calendar information. The warrant further stated:

Affiant Officer or their agents may

be required to examine every file and

scan its contents briefly to determine

whether it falls within the scope of

the warrant. This is necessary as it is

difficult to know prior to the search

the level of the technical ability of
the device's user and data can be

hidden, moved, encoded or mislabeled

to evade detection.

Affiant Officer knows, through training and experience,

that persons who engage in criminal acts will sometimes
take video of the act, video before committing the crime
and/or after the crime was committed. Persons are *96

also known to pose with weapons and take photographs of
themselves and others displaying weapons.

The affidavit requested to search specific categories of data
on the cell phones and specified what each of those categories
could reveal with regard to a criminal investigation, which the
search warrant used and restated as the areas authorized to be

searched.

(c) Fruits of Search

Pursuant to this search, police determined that the phone

number for the LG flip phone was 402-619-2962. Since this

was only a flip phone without capabilities to take screenshots,

the officer who examined the phone took photographs of *97

the screen and those photographs were entered into evidence.

The photographs of the LG flip phone's content included

several text messages and phone calls between this phone and

Pope's phorie.

The LG smart phone had a "SIM" card, which usually

contains only the subscriber number and phone number of
the device. This card was removcd from the phone and put
into a reader to read the content on the card, and the number
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associated "*292 with the phone was discovered to be
702-619-1025.

The LG smart phone itself was '!ocked," and OPD did not

have the capabilities in 2015 to take data from a locked

phone, The LG smart phone was sent to a computer crime

institute that used a computer program to read the data

chip of the phone and then returned a readable report of its

findings. The data of the LG smart phone showed several

contacts, including incoming and outgoing phone calls and

text messages between the LG smart phone and Pope's

phone (contacts with "Playboi") and contacts with "Shadow,"

perceived to be Harlan. The phone also showed that Short
visited websites for news articles about the homicides.

s. SEARCH OF CALL RECORDS WITH

CELL SITE LOCATION INFORMATION

10, 2015, time period. It also authorized "[alll records and

other information relating to" that number and time period,

including (l ) the records of user activity for any connections

made to or from the account, including the date, time, length,
and method of connections, data transfer volume, user name,

and source and destination of internet protocol addresses;

(2) all available toll records to include call detail, "SMS
detail, data sessions, per call measurement data (PCMD),

round trip time (RTT), NELOS, cell site and cell site sector
information and cellular network identifying information";
(3) the noncontent information associated with the contents of
any communication or file stored by or for the accounts, such
as the source and destination email addresses and internet

protocol addresses; (4) the correspondence and notes of
records related to the accounts; and (5) the current cellular site
list, in electronic format, which includes any and all markets,
switches, and areas the target phone utilized during the time
period above.

On August 11, 2015, a warrant was issued for information
from a cell phone service provider in regard to the phone
number 702-619-1025 (Short's LG smart phone) and a
number of another cell phone unrelated to Short's appeal. An
identical warrant was issued for information from another

cell phone service provider in regard to the phone number
402-619-2962 (Short's LG flip phone) and two other numbers
unrelated to Short's appeal. A new warrant was obtained on
December s, 2018, for the search of call records and cell site
location information for the LG smart phone, after the court's
mling that Short's statements as to his phone numbers, relied
upon in the original warrant, were obtained as a fruit of an
unlawful arrest and in violation of Short's Miranda rights and

Short's right to counsel. The court determined the December
2018 search *98 warrant was independent of the tainted
evidence because police obtained the same phone number
associated with Short while executing a valid search warrant
at Short's residence. No explanation was offered as to why
Short's LG flip phone was not included in the 2018 warrant,
since the phone number for that phone was found during
the search of the physical phone pursuant to a valid search
warrant discussed above. Only the December s warrant is at
issue in this appeal.

(b) Affidavit

In support of the December 2018 warrant, the affidavit
indicated the grounds for issuance of the search warrant
included the following: (1) witnesses after the Johnson
homicide stated that two Black males were seen running
through yards and that they then got into a white Chevy Monte
**293 Carlo *99 with in-transits and dealer paper plates,

(2) the suspect vehicle was located in the area of 42d and
Binney Streets, and (3) the owner of the vehicle was identified
as Short.

With regard to how the police came to determine Short's

phone number, the affidavit stated:

On Saturday, August 8th 201[5], Omaha Police Homicide
Detectives Wendi DYE ... and Ryan HINSLEY ... served
a court ordered search warrant at 4268 Binney Street,
Omaha, Nebraska, Douglas County [Short's residence].
Through the course of the investigation it was determined
that suspect Marcus SHORT ... resided at this residen[cel.
Items of venue with Marcus SHORT's name were located

in the residence in the upstairs/attic bedroom.

(a) Warrant

The search warrant authorized officers to obtain customer

or subscriber information for the LG smart phone with

the phone number 702-619-1025 for the July 8 to August

Item #12 document bearing Marcus SHORT's name was
found in the trash in the bedroom. The document was

issued from the Douglas County Public Defender's Office

containing the following information:

Client Name: SHORT, Marcus
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Address: 4268 Binney Street Omaha, Ne 68111

Telephone Number: 702-619-1025

Date of Birth: 10/ ... /1989

Charges: Paraphernalia and Resisting

A second receipt from [a cell phone providerl

with Customer Name: Marcus Shori phone number

702-619-1025 dated 8/2/2015 1:41 :58 pro was also located
in the bedroom of Marcus SHORT.

Affiant Officer believes through the receipts, Marcus
Short was using the phone number 702-619-1025 to
communicate with others.

The affidavit further explained how each of the categories
of information requested from the cell phone service
providers could be "invaluable tools" when conducting a
criminal investigation such as assisting in identifying or
confirming the owner of a cell phone; constnicting a timeline
of **294 events regarding an investigation; establishing
communications between parties to identify coconspirators,
witnesses, or victims; establishing the proximity of a location
of the cell phone to demonstrate that the device, and its user,
was in a location associated with an incident; and providing
insight into an individual's level of culpability and knowledge
regarding an investigated incident.

*101 (c) Fmits of Search

Regarding the need for the records for the investigation, the
affidavit stated:

Affiant Officer believes that if she is granted this Search
Warrant the information rcceived from the carrier would

help to identify other witnesses and suspects to the crime
under investigation. The information gained would also
*100 help officers determine the locations of the cellular

telephone devices used and thus the persons using those
telephone numbers. This information would help to prove

or disprove statements of witnesses and/or suspects.

Affiant Officer is requesting the time period listed above to
detemiine a pattern of behavior for the target(s) both before
and after the crime under investigation.

From training, experience and research Affiant Officer is
aware that the data stored by cellular network providers can

provide invaluable insight for criminal investigations.... In
addition to personal use, cell phones are often used as tools
in criminal activity. Affiant Officer is aware of numerous
instances where cell phones were used by participants
in crimes to communicate via voice and text messaging.
Affiant Officer is also aware of instances where the cell

phone was operating in the background, accessing the cell
provider's network, and generating location based data.
When a cell phone interacts with the cellular provider's
network, it leaves records that allow for the identification

of locations svhere the cell phone accessed the network.
These interactions between the cell phone and the network
can be created intentionally or accidentally by the user,
or automatically by the device itself as part of its regular

functioning.

The records received werc sent to the Federal Bureau of

Investigation for assistance. There, a special agent used the
call records provided by the two cell phone service providers
to map out the cell towers being used during the activity of
Pope's phone and Short's LG smart phone on August s, 6, and
8, 2015, and to give an approximate location of the cell phones
on those dates. Using the call detail record with cell site
information that identifies which switch, cell tower, and cell

face sector of that tower that the cell phone used when it made

a call, the special agent was able to determine that Short's

LG smart phone made six calls between 5:30 and 7:30 p.m.

on August s and was not in the area of the Neelon residence

when these calls vverc made. Pope's phone made eight calls

between 5:30 and 6:59 p.m. on August s while Pope's phone

location progressed north and was within the footprint of the

tower that covers the area of the Neelon residence by the time

of the phone call at 6:26 p.m. On August 6, between 7:30 and

9:07 p.m., Short's LG smart phone was not in the footprint of

the tovver that covers the Neelon residence, but Pope's phone

was. On August 8, focusing on the Johnson homicide crime

scene on Fontenelle Boulevard, the special agent determined

that between 6 and 8 a.m., Short's LG smart phone was in
the area of his residence and then moved to the area of the

Johnson crime scene for phone calls made between 8 and 10

a.m. Pope's phone was also in the area of the Johnson crime
scene on August 8 between 8 and 10 a.m. arxd was later in the
area of Short's residence between 10 and 11 a.m.

6. DISCOVERY DELAYS AND MOTIONS TO

CONTmUE OCCURRmG BEFORE MISTRIAL
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(a) Short's October 4, 2016, Motion to Compel Discovery (d) Short's Motion for Additional Discovery

On October 4, 2016, defense counsel moved to compel
discovery the prosecution had failed to disclose in accordance
with a court order issued approximately 4 months before. In
*102 the motion, Short requested an order compelling the

State to provide the DNA results of the clothing tested; the
fingerprint analysis notes and reports for the glove found; the
cell tower data, reports, and notes for the LG flip phone and
the LG smart phone; the call and text history for the "white
Iphone" and the "black Sprint" phone seized; all reports for
multiple case files; and all photographs shown to Johnson's
girlfriend, Finley, on August 8 and 10, 2015. The State
explained at a hearing on the motion that it was expediting
disclosure of discovery materials the best it could. No order
resulted directly from the October 4 motion to compel.

(b) Short's December 12, 2016, Motion to Continue

On December 12, 2016, counsel for Short filed a motion to

continue the trial on several grounds, including significant
delays in the receipt of discovery materials. The court granted
the motion to continue. It reset trial for May 15, 2017, stating

in the order that the "speedy trial clock is stopped" until then.

(c) Short's May 3, 2017, Motion to Continue

After the State filed a motion for leave to endorse Marcela

Mitchell as a witness **295 on May 2, 2017, Short filed a

motion on May 3 to continue trial based on the late disclosure
on May 2 of the OPD report that included Mitchell's
identification of Pope from a photographic spread. Phillips
admitted that Mitchell identified Pope as an individual
who attempted to shoot Johnson on August s, 2015, but
Phillips had failed to dictate a police report regarding this
identification until March 9, 2017. The court granted Short's

motion to continue and reset trial to begin on October 16. The

court again stated in its order that the "speedy trial clock is
stopped" until then.

The Douglas County public defender's office was appointed
to represent Short as new counsel on June 27, 2017. On July
s, the new counsel orally requested the court to continue the
*l03 0ctober 16 trial date, which oral motion the court

sustained. A new trial date was set for March 19, 2018.

On November 14, 2017, Short filed a motion for additional

discovery, requesting a copy of the "Homicide Lead Sheet"

maintained by the OPD homicide unit for the Johnson

homicide and the Neelon homicide. This motion was granted

by the court on November 27 in an ongoing manner, such

that the State was ordered to provide continuous updates if
infornnation was added to the lead sheets.

(e) Motion to Dismiss or Motion for Complete Discharge

Short's case was originally consolidated with the case against
Pope, but after Short's motion to sever trials with Pope was
granted and Pope's trial was set to go first, on March 19,
2018, Short's trial was ordered to commence April 30. On

April 13, Short filed a motion to dismiss all charges or, in the
alternative, for a complete discharge. The motion relied on
the constitutional rights to due process and a speedy trial, as
well as Ncb. Rcv. Stat. 54 29-1919 (Rcissuc 2016) regarding

discovery sanctions.

The motion outlined the discovery motions, orders, and
continuances described above. Short noted that discovery

continued to be provided, with the most recent material
received on April 11, 2018. Short asserted that the untimely

receipt of discovery materials was due to a "continuing
pattern of gross misconduct and mis-management by [OPD] ."
Short asserted that his ability to prepare to defend these cases
at trial had been severely impeded.

Short argued that with trial scheduled to commence on
April 30, 2018, it would be highly unlikely the defense
would be able to locate witnesses in so short a time period
between disclosure of the witnesses' statements and the

commencement of trial. But Short did not seek another

continuance. Short pointed out that trial had already been
continued on *104 two previous occasions due to late
disclosure of discovery materials and explained that he was
put in a place to either "request[ ] another continuance or
proceed[ ] to trial without sufficient time to locate, interview,
depose, and call as witnesses at trial, those witnesses who
could provide exculpatory evidence at trial." Short argued that
"due to the State's continuing inability and failure to comply

with its discovery obligations and requirements, the State has
violated Short's right to a speedy trial."
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Short asked the court to dismiss with prejudice all charges
against him or, in the alternative, to grant "complete
discharge" of all charges, because, due to the misconduct
of OPD, it was impossible for Short to receive a fair trial.

Further, Short argued that OPD's misconduct in failing to
manage and disclose evidence and discovery materials was
imputed to the prosecution, so the prosecution should be held
responsible for such misconduct.

**296 (i) Evidence Presented at Hearing on Motion

An evidentiary hearing on Short's motion to dismiss or for

complete discharge was held on April 16, 18, and 19, 2018.

Phillips and Watson testified at the hearing. They were both
assigned to the Neelon homicide investigation team. The
detectives assigned to the Johnson homicide all completed
their police reports in a timely manner.

Phillips and Watson admitted that on multiple occasions
during the Neelon homicide investigation, years elapsed
between conducting an interview and the generation of

any police report on that interview. They agreed this was
not standard operating procedure for a homicide detective.
Phillips admitted that she had failed to complete reports in
a timely manner in other cases, which resulted in a mistrial
because of the late disclosure of police reports. As a result of
the publicity regarding this case and the pattern of delays in
writing reports, Watson was removed from the homicide unit.

testified that her delays were because of the workload and
because of prioritizing cases where an arrest had been made.

The Douglas County Attomey testified at the hearing that his
office has an "open file policy" regarding discovery, whereby
his office sends defense counsel copies of all evidence
provided by law enforcement agencies and other sources as
soon as possible, and that his office relies on OPD to notify it
when OPD receives more evidence. He testified that he was

aware of multiple occasions where two detectives, Phillips

and Watson, failed to provide evidence and properly turn

over evidence in a timely manner, resulting in one or more

mistrials in the past. The Douglas County Attomey testified

that he informed the command staff at OPD of the ongoing

concerns with Phillips and Watson, but that ultimately, he had

no authority over OPD.

(ii) Order Denying Motion

On April 26, 2018, the court denied Short's motion to dismiss

or, in the alternative, for complete discharge. The court

acknowledged the above dates and procedure on how the

motion came to be and that "[dliscovery continues to be

provided and material was provided at least as late as April
11,2018."

*106 a. Speedy Trial

Other sergeants and detectives with experience in the

homicide unit at OPD testified that a detective is expected to

*105 promptly book the original disc of an interview into

evidence at the property room and that the time for completing

a report on an interview can vary between 2 weeks and 6

months depending on the workload of the detective and the

priority of the case. Several detectives testified that they were

able to work overtime hours to complete reports and, in their

opinion, taking more than a year to complete a report is not

acceptable and would be poor practice.

In examining whether Short's constitutional right to a speedy

trial was violated, the court separated the Johnson homicide
from the Neelon homicide because of the different OPD

homicide teams assigned to each homicide. The court found
no constitutional speedy trial violations attributable to the
Johnson homicide investigation because the homicide team
that was assigned **297 to that homicide investigated in

a timely and efficient manner, and no discovery violation
was attributed to their investigation. Accordingly, the court
concluded that Short's motion to dismiss or motion for

complete discharge, as it related to the Johnson homicide, was
overruled.

Watson testified his delays wcrc because of the workload and
having to prioritize active cases. He also testified that he had
experienced personal issues, such as heart failure, and that his
case materials were "all on hold" during his medical leave
in 2017. Because of these distractions and his workload, he

had forgotten about interviews and misplaced discs. Phillips

In analyzing the Neelon homicide, the court used factors laid

out in Barker sr VVingo ' to determine whether Short was
deprived of his constitutional right to a speedy trial: (1) the
length of the delay, (2) the reason for the delay, (3) whether
and when the defendant asserted his speedy trial right, and
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(4) whether the defendant was prejudiced by the delay. The
court concluded the length of the delay was approximately 10
months.

The coiut noted that the three prior continuances in this case

were on Short's motions in December 2016, May 2017, and

June 2017. Then, upon severance of the trials for Short and

Pope, Short's trial was set for April 30, 2018. After each

motion to continue was sustained, Short engaged in extensive

pretrial litigation, and as of the date of the order, several

defense motions in limine and a motion to suppress svere

set for hearing on April 27. The court acknowledged that

there was no evidence that the State deliberately attempted

to delay the trial. The court found that Short did not make a

viable showing that his defense of the Neelon homicide was

prejudiced due to unavailable witnesses that would have been

available at a more timely trial, nor that the witnesses were

unable to accurately recall past events because of any delay.
For all *107 these reasons, the court found there was not a

violation in the Neelon homicide of Short's right to a speedy
trial.

held that the relevant factors in determining an appropriate
sanction for a discovery violation are " 'the reasons for the
government's delay and whether it acted intentionally or in
bad faith; the degree of prejudice, if any, suffered by the
defendant; and whether any less severe sanction will remedy

a a a ss-2
the pre)udice and the wrong-doing of the government.

The court reiterated that the evidence did not show Phillips
or Watson acted in bad faith or with the intent to mislead,

deceive, or act with a sinister motive in not completing *108

their reports in a timely **298 manner; the State did not act

in bad faith; and any pre3udice to Short's preparation for trial

as a result of the delays could be cured with a continuance.

Based on the finding that there was no bad faith on the part of

the State, the court decided to impose the least severe sanction

that would accomplish prompt and full compliance with the

discovery order, "which [was to allow] Short a continuance

should he request one."

7. JURY SELECTION AND MISTRIAL

b. Due Process

In rejecting Short's argument that alleged due process

violations called for the dismissal of all criminal charges

with prejudice, the court found that "the conduct of Detective

Phillips and Detective Watson, the lack of oversight by OPD,

and the actions of the County Attorney's Office [didl not

indicate bad faith." The court acknowledged that the evidence

showed a pattern of failure to follow best practices and

procedures, but did not show any deliberate attempt to gain

an unfair tactical advantage, official animus, or a conscious

effort to suppress exculpatory evidence. Thus, the evidence

did not warrant the severe sanction of the dismissal of charges.

c. Statutory Violations

Finally, the court addressed the alleged statutory discovery

violations. The court acknowledged that Nebraska has not

specifically addressed what factors a court should consider

when asked to dismiss an information because of a discovery
violation in a criminal case.

Short did not request a continuance, and 3ury selection for his

first trial proceeded as scheduled on April 30, 2018. Upon

motions from both parties, a mistrial was declared on May 8

due to improper jury contact by an unauthorized third party
associated with Short. Retrial was scheduled to commence on

January 7, 2019. The order scheduling retrial for January 7

indicated that this was set by agreement of the parties.

8. RETRIAL AFTER MISTRIAL

Following the mistrial, Short did not renew his motion to
dismiss or, in the alternative, for absolute discharge based on
discovery violations. Short's retrial commenced as scheduled
on January 7, 2019. At trial, Short made several objections
relevant to this appeal. The court did not generally adopt its
rulings from the aborted trial, but referred to the hearings and
rulings on motions to suppress when Short objected to the
same evidence at the retrial.

(a) Seizure of Cell Phones and Search of Residence

When looking at outside jurisdictions, the court

acknowledged the preferred sanction is a continuance. The

court noted that the Eighth Circuit Court of Appeals has

Short objected at trial to the admission of all evidence

stemming from his allegedly unlawful de facto arrest when

he was handcuffed and placed in the police cruiser and
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concurrent unlawful seizure of his cell phories, and he

objected to all evidence stemming from the search of his
residence, which he asserted was pursuant to a false and
misleadingaffidavit. *109 Thesetwoobjectionspurportedly
encompassed all evidence from the search of the physical
phones, his call records, and the cell site location infon'nation,
as well as the physical evidence seized at his residence.

The court overruled the motion regarding the seizure of the

phones, reasoning the phones would have inevitably been
discovered when Short was lawfully arrested after discovery
of the firearms at Short's residence. The court reiterated its

prior ruling before the mistrial that the phones had been
?inlawfully seized during a de facto arrest without probable
cause, but that the inevitable discovery doctrine exception still
allowed the seizure of the phones.

The court also overruled the objection relating to the affidavit

in support of the search of Short's residence, which, as

relevant to this appeal, focused on the statements that Short's

fingerprints were found on the glove, that "witnesses stated
after the shooting two [B]lack males were seen mnning
through yards and got into a white Chevy Monte Carlo," and
that Short was located at 4268 Binney Street, as well as the
omission of Finley's inability to identify Short as the shooter
in a photographic spread. The court found that after striking
the disputed portions of the affidavit and including the omitted
information, the affidavit was still sufficient to establish

probable cause to search Short's residence. Altematively, the
court reiterated its findings that the evidence at hearings
on Short's motion to suppress, held before the mistrial,
demonstrated that any false statements or omissions were not
intentional or in reckless disregard for the truth.

The evidence at the hearings also demonstrated that officers
canvassing the area spoke with several witnesses related to
the Johnson homicide and that some witnesses saw two Black

males leaving the scene while other witnesses saw only one
Black male leaving the scene. An officer testified that he
canvassed the area near the Johnson homicide scene, talked

to multiple witnesses, and relayed the information to the on-
duty sergeant who was relaying it to homicide detectives. The
officer testified that there was not any one witness that saw
both the shooting and a suspect or suspects get into the white
Monte Carlo. The officer further testified that some witnesses

claimed to have seen all or parts of the shooting and that there
were other witnesses who had information about the white

Monte Carlo, but no idea about the shooting. Hinsley testified

that he named only two witnesses in the affidavit as witnesses

personally interviewed by him or another detective at OPD

and that he was not provided specific names of the other

witnesses, but he relayed a conglomeration of information

provided by a number of people from the uniformed officers
and detectives at the scene that was relayed to him through
Culler.

The evidence at the hearings demonstrated Short was not

located at 4268 Binney Street, but was actually located

walking toward 4268 Binney Street, inside the crime scene

perimeter tape, three or four houses away.

Evidence showed that Finley failed to identify Short as the

shooter when shown a photograph of him and that the affidavit

omitted specific interviews with witnesses who observed only

one male firing into the car. Hinsley testified that he had "no

good reason" for not including the information that Finley did

not identify Short as the shooter that she saw and described
to law enforcement.

Hinsley had testified that he based the affidavit on information
he obtained from his interview of Finley and information
relayed to him by Sgt. Danette Culler, **299 Phillips, and
Watson, who were all at the scene. Hinsley testified that he

believed the pricetag and the glove were the same evidence
until he learned his mistake shortly before the hearing.

Hinsley explained he had written the affidavit as he talked
on the phone with Culler and had no reason to question or
clarify the information *110 Culler was telling him. Culler
denied that she told Hinsley that Short's fingerprint was taken
from the glove found at the scene, and she testified that she
recalled discussing with Hinsley a pricetag that was found that

contained a fingerprint match for Short.

*111 The court found that Hinsley's and Culler's testimonies
were truthful and credible and that the evidence was

insufficient to prove that Hinsley intentionally misled the
court or acted in reckless disregard for the truth in preparing
the affidavit. The court found that the averment in the affidavit

regarding Short's fingerprint being found on a glove rather
than the pricetag for the glove near the Neelon residence was
due to mistake or simple negligence not rising to perjury
or reckless disregard for the truth. The court further found
that the averrnent of where Short was arrested being "at the
location" of 4268 Binney Street, rather than approximately
three houses away after he had crossed the taped crime scene
area, was "insignificant." The court found that the averment
in the affidavit stating "witnesses" stated they saw "two
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[B]lack males," as opposed to one Black male, was not false,
misleading, or in reckless disregard for the truth, because it

was a summary statement based on interviews with multiple
witnesses and the majority of the witnesses interviewed saw
two Black males. The court found the omission of Finley's
failure to identify Short was not **300 misleading or in

reckless disregard for the truth.

(b) Affidavits and Warrants for
Searches of Cell Phone Inforrnation

Short alternatively objected to all evidence derived from
the search of the LG flip phone and the LG smart phone,
his call records, and his cell site location information for

the reason that the warrants for the searches lacked the

requisite particularity under the Fourth Amendment and the
affidavits supporting the warrants lacked sufficient facts to
support findings of probable cause. With regard to the lack
of probable cause, Short argued that there was insufficient
supporting averments establishing a nexus between the cell
phone information to be searched and the crimes. According
to Short, the affidavits generically set forth that cell phone
data and information can be helpful in police investigations
and the affidavits were devoid of evidence showing the use of
cell phones in the specific crimes under investigation.

*112 The court overruled the objections, finding that the
affidavits supported probable cause and that the warrants did
not lack in the necessary particularity. It referred back to its

prior findings in relation to Short's motion to suppress before
the mistrial, that the affidavit in support of the search warrant
was sufficiently detailed and specific so as to establish
probable cause that Short was connected to the ongoing
Johnson homicide investigation and more than one individual
may have been involved in the Johnson homicide. Applying
the totality of the circumstances test, the court found that there
was probable cause to believe that evidence of a crime would
be found in the cell phone data of the two ce}l phones to be
searched. The district court found in the alternative that even

if the search warrants were not supported by probable cause,

the warrants were executed in good faith. Further, the court
found that the search warrants were particular because they

specifically referred to the Johnson homicide and to the type
of infortnation encompassed by its authorization.

III. ASSIGNMENTS OF ERROR

Short assigns, reworded, that the district court erred when it
(1) denied his motion to suppress the fniits of the search of
his residence after the "Franks hearing," when the affidavit in

support of the search warrant provided insufficient evidence
to support a finding of probable cause; (2) denied his motion
to suppress the two cell phones taken from his person incident
to his unlawful arrest; (3) denied his motion to suppress the
information obtained from a search of the contents of the two

ce}l phones, because the phones were seized unlawfully and
the warrant was issued on insufficient evidence to support

a finding of probable cause, was overly broad, and lacked

particularity; (4) denied his motion to suppress call records
and cell site location information firom the cell phone service

providers because that information was obtained pursuant to
a search warrant that lacked sufficient probable cause, was
overbroad, and lacked particularity and that the information in
*ll3 the affidavit was the fruit of the unconstitutional search

of his residence; (5) denied his motion to dismiss based on

the State's failure to comply with discovery requirements; and

(6) denied his motion for complete discharge because he was

deprived of his constitutional right to a speedy trial.

IV. STANDARD OF REVIEW

Generally, a trial court's determination as to whether charges
should be dismissed on speedy trial grounds is a factual

question which will be affirmed on appeal unless clearly
3

erroneous.

**30l Trial courts have broad discretion with respect to

sanctions involving discovery procedures, and their rulings
thereon will not be reversed in the absence of an abuse of

. .4
discretion.

In reviewing a trial court's ruling on a motion to suppress
evidence based on a claimed violation of the Fourth

Amendment, we apply a two-part standard of review.
Regarding historical facts, we revievv the trial court's findings
for clear error, but whether those facts trigger or violate Fourth

Amendment protections is a question of law that we review

independently of the trial court's determination. s

We review the trial court's findings as to whether the affidavit

supporting the warrant contained falsehoods or omissions
and whether those vvere made intentionally or with reckless

disregard for the tmth for clear crror. 6 We review de novo the
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deteri'nination that any alleged falsehoods or omissions were

not necessary to the probable cause finding. 7

*ll4 After-the-fact scnitiny by courts of the sufficiency of

an affidavit should not take the form of de novo review."

Instead, a judge's determination of probable cause to issue a

search warrant should be paid great deference by reviewing
9

courts.

Application of the good faith exception to the exclusionary
. . 10

role is a question of law.

V. ANALYSIS

1. LATE D?SCLOStJRE OF DISCOVERY MATERIALS

We first address Short's assignments that the trial court erred

in denying his motions to dismiss and for absolute discharge.
Short argues that under both due process and 8, 29-1919, the
court should have dismissed the case against him as a sanction
for the prosecution's delay in disclosing police interviews.
Short does not argue that these delays, due to OPD's failure
to timely generate reports on the interviews, resulted in the
unavailability of exculpatory witness testimony. Instead, he
asserts lie was prejudiced because the delays implicated his
speedy trial rights. Short alternatively asserts that the district
court erred in denying his motion for absolute discharge
(which is the same as dismissal with prejudice), because the
need for continuances to adequately prepare his defense after
the delayed disclosures deprived him of his constitutional
right to a speedy trial.

(a) Constitutional Speedy Trial Right

opposition to, the interests of the accused. 1 ' The deprivation
of the right to a speedy trial may work to the accused's
advantage when adverse witnesses become unavailable or

their memories fade over time. 12

"[T]he right to speedy trial is a ... vague concept," since "[w]e
camiot definitely say how long is too long in a system where

justice is supposed to be swift but deliberate." '3 Instead,
under the test set forth by the U.S. Supreme Court, we weigh

(l ) the length of delay, (2) the reason for the delay, (3) whether

the defendant asserted his or her speedy trial rights, and (4)

whether the defendant suffered possible prejudice. '4 None
of the four factors is a necessary or sufficient condition to the
finding of a deprivation of the right of speedy trial; rather, they
are related factors and must be considered together with other

circumstances as may be relevant. 15 The length of the delay,
however, is a triggering mechanism for the four-factor test. 1 ('
Until there is some delay that is presumptively prejudicial,
there is no necessity for inquiry into the other factors that go
into the balance in determining if the right to a speedy trial

has been violated. 17

*116 In the context of statutory rights to a speedy trial,

several courts have held that delay caused by defense

requests for continuances, which were necessitated by the

prosecution's inexcusable delays in turnishing obligatory

discovery materials, are chargeable to the prosecution. '8
These courts reason, as Short does in this appeal, that

the defendant ought not to be forced to choose between
preserving statutory speedy trial rights and receiving all

mandatory discovery well before trial. '9 But we have not
found case law viewing with a similar sympathy arguments
that delays due to continuances granted at the defense's
request, in response to dilatory discovery behavior by the
State, violate the defendant's constitutional right to a speedy
trial,

We begin with the constitutional right to a speedy trial, since
it lies at the core of all of Short's arguments concerning
these motions. The Sixth Amendment to the U.S. Constitution

provides, "In all criminal prosecutions, the accused shall
*115 enjoy the right to a speedy ... trial ...." Similarly,

Neb. Const. art. I, § 11, **302 provides, "In all criminal

prosecutions, the accused shall have the right to ... a speedy ...
trial ...." The right to a speedy trial is unique from other
rights enshrined in the U.S. Constitution for the protection of
the accused because there is a societal interest in providing

a speedy trial, which exists separate from, and at times in

The court in U..S'. v. ShulicA-2o specifically rejected such an
argument. The court explained:

Counsel cannot seek and obtain

continuances to give the defense more

time to be ready for trial because

of the Government's **303 dilatory
behavior and then after the fact reverse
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course and claim that the indictment

should be dismissed on the ground that

defendant's right to a speedy trial under

the Constitution has been infringed

because of that behavior. 2 '

It continued, "Courts have cautioned against this sort of tactic

and have particularly frowned upon it when the right is not
a ' is22

asserted until the eve of trial.

*117 The Shulick court relied upon United Statt=s v.

Lc>ud Hasvk, 23 wherein the U.S. Supreme Court held that
delays caused by the defendant's interlocutory appeal will not
ordinarily weigh in favor of constitutional speedy trial claims.
Defendants who resort to an interlocutory appeal "normally

should not be able ... to reap the rcvvard of dismissal for failure

to receive a speedy trial." "4 Further," 'Having sought the aid
of the judicial process and realizing the deliberateness that a
court employs in reaching a decision, [such] defendants are
not now able to criticize the very process which they ... called

} ii25
upon. ...

We agree with this reasoning and find it applicable to the
continuances sought and obtained by Short in response to
the State's late disclosure of discovery materials before the
mistrial. Short did not first seek dismissal under speedy
trial principles, but waited until after the period of the
continuances granted at his request to assert that trial had
been delayed for too long. He cannot claim the loss of the
fundamental right to a speedy trial through the inherent delays
of a process he himself called upon-even if that process was
to vindicate another fundamental right.

Short did finally elect to stand on his constitutional right
to a speedy trial when he filed his motion to dismiss
or, in the alternative, for absolute discharge, after new
late disclosures were made following the period of the

requested continuances. Hovvever, in considering whether
Short's constitutional rights to a speedy trial were violated, we

must bear in mind there was a mistrial. Absent extraordinary

circumstances, we do not consider the entire period of time

beginning with the original charge or arrest in computing the

length of the delay when there has been a mistrial. 26 Instead,
the constitutional *118 speedy trial analysis focuses only on
the period after the mandate for a new trial and the subsequent

- 27
retrial.

Only misconduct involving deliberate delay tactics designed
to circumvent the right to a speedy trial is an extraordinary
circumstance warranting consideration of the period of delay

before a mistrial. 2'g Assuming without deciding that OPD's
conduct can be imputed to the prosecution for purposes of
a constitutional speedy trial analysis, the trial court found

that OPD, and particularly Phillips and Watson, did not
act intentionally or in bad faith. We cannot say the court
clearly erred in this determination. The record re'flects no
evidence that OPD's conduct constituted a deliberate tactic

to circumvent Short's **304 speedy trial rights. Thus, our

speedy trial analysis considers only the period of delay

following the mistrial.

That period of delay was only 246 days, approximately 8

months. The U.S. Supreme Court has noted with approval that

"[dlepending on the nature of the charges, the lovver courts

have generally found postaccusation delay 'presumptively
***1 a si29pre)udicial at least as it approaches one year. A delay

of a year or more is the benchmark coinrnonly recognized
as presumptively prejudicial in a constitutional speedy trial

analysis. 3o This is especially true for more complex and
serious crimes. The more complex and serious the crime, the

longer a delay might be tolerated, because society also has an

interest in ensuring that longer sentences are rendered upon

the most exact verdicts possible. 31

Where the mistrial was not due to prosecutorial misconduct,

other courts have applied the 1-year triggering period to

*119 the delay in bringing the defendant to trial after a

mistrial. '32 The mistrial in this case was not in any way due
to prosecutorial misconduct, but was due to misconduct by
a third party associated with Short. Short will not benefit,
in a speedy trial analysis, from such misconduct. Given the

complexity of this case-involving two murder charges and
multiple shootings-we do not find the 246-day delay to be

presumptively prejudicial.

We thus need not engage in the four-factor analysis to
conclude that Short's constitutional right to a speedy trial was
not violated. But, for the sake of completeness, we find that

the Barker four-factor analysis would not lead us to a
different conclusion. The order of the district court setting the

date for retrial was agreed upon by the parties and nothing in
the record, or in Short's brief, disputes this. In the same vein,

at no point after the mistrial did Short make a constitutional

speedy trial challenge to the delay in commencing the new
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trial. While courts cannot presume waiver of fundamental

constitutional rights from inaction or from a silent record, "the

defendant's assertion of or failure to assert his [or herl right

to a speedy trial is one of the factors to be considered in an

inquiry into the deprivation of the right," and a failure to assert

speedy trial rights will make it difficult for the defendant to

prove the denial of a speedy trial. 33 And the court found,
as discussed, the delays were not intentional or in bad faith.

Finally, Short makes no argument that he was prejudiced by

the delay in terms of ultimately mounting his defense at trial,

though he asserts he was incarcerated for an oppressive length
oftime.

Generally, a trial court's determination as to whether charges

should be dismissed on speedy trial grounds is a factual

question which will be affirmed on appeal unless clearly

*120 erroneous.34 We hold that the district court did

not clearly err in **305 finding that Short's constitutional

speedy trial right was not violated.

(b) Due Process

To the extent Short attempts to assert an independent violation
of due process because of the delays attributable to the
late discovery disclosures, we find such assertion to also be
without merit.

..* 39investigators 121 and not to the prosecutor. In other
words, police conduct resulting in suppression of favorable
material evidence is imputed to the prosecution.

But we have repeatedly held there is no due process violation
when the defendant has had an opportunity to request a
continuance to adequately prepare the defense in light of
evidence that, while disclosed late, is ultimately disclosed

before the end of trial."o Further, we have rejected the
idea that due process protects against delays in bringing the
accused to trial after arrest or indictment, as opposed to

prearrest or indictment delay. 41 This is because "[t]he Fifth
Amendment has only a 'limited role to play in protecting

against oppressive delay' in the criminal context." 42

We similarly reject the notion, proposed by Short, that late

disclosure of evidence resulting in a continuance at the

behest of the defendant violates due process because it

delays bringing the accused to trial after arrest or indictment.

The Fifth Amendment right to access to evidence in such

circumstances is adequately protected by the trial court's

discretion, as set forth in § 29-1919, to issue discovery
sanctions.

(c) Discovery Sanctions

Due process concepts of fundamental fairness, requiring that

criminal defendants be afforded a meaningful opportunity

to present a complete defense, involve "what might loosely

be called the area of constitutionally guaranteed access

to evidence."35 This group of constitutional privileges
delivers exculpatory evidence into the hands of the accused,
thereby protecting the innocent from erroneous conviction

and ensuring the integrity of our crimmal )ustice system.

A defendant has a constitutionally protected privilege to

request and obtain from the prosecution evidence that is
either material to the guilt of the defendant or relevant to the

punishment to be imposed. 37

Delays in this context can be prejudicial when the favorable
evidence material to either guilt or punishment is either
pemianently lost or not disclosed before the end of

trial!" The U.S. Supreme Court has held the rule that
state suppression of favorable material evidence violates
due process encompasses evidence known only to police

Discovery in a criminal case is generally controlled by
. ** 43 .either a statute or 306 a court role. Trial courts have

broad discretion with respect to sanctions involving discovery

procedures, and their rulings thereon will not be reversed in

the absence of an abuse of discretion."" Sectioii 29-1919
states:

*122 If, at any time during the course of the proceedings

it is brought to the attention of the court that a party has

failed to comply with ... sections 29-1912 to 29-1921 or an

order issued pursuant to ... sections 29-1912 to 29-1921,

the court may:

(l) Order such party to permit the discovery or inspection

of materials not previously disclosed;

(2) Grant a continuance;

(3) Prohibit the party from calling a witness not disclosed

or introducing in evidence the material not disclosed; or
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(4) Enter such other order as it deems just under the
circumstances.

would adequately punish the government and secure future
compliance, and certainly, it did not abuse its discretion in
refusing to impose the most severe sanction of dismissal.

Wlien a court sanctions the government in a criminal case
for its failure to obey court orders, it must use the least
severe sanction that will adequately punish the government

.45.
and secure future compliance. This court has a preference

for a continuance in such situations and has previously held
in discovery disputes that where a continuance can cure any
prejudice by a failure to disclose, it is that remedy that should

..46 .. .
be utilized. The continuance is seen as the vehicle that

commonly will eliminate the prejudice of surprise by placing

the defense in a position similar to that in which it would have

stood if timely disclosure had been made. 4" 7

Dismissal is the most severe sanction and is only appropriate

in the most extreme circumstances involving bad faith or
violations that result in irremediable harm that prevents the

possibility of a fair trial.=s Dismissal as a sanction for a
discovery violation is only appropriate where less drastic

alternatives are not available. 4(')

*123 In its order denying Short's motion, the district court
determined the late disclosures were not intentional or in bad

faith by either OPD or the prosecution. This factual finding

was not clearly erroneous. The district court also found the

prejudice to Short would be removed when, once provided
the discovery information, Short were afforded an adequate
opportunity to make use of the information and material in the
preparation of his defense. Based on that, the court stated that
if Short requested a continuance, the court would grant it. It
declined to impose the extreme sanction of dismissal. Short
never requested a continuance after the court's ruling.

An abuse of discretion occurs when a trial court's decision

is based upon reasons that are untenable or iu'ireasonable or
if its action is clearly against justice or conscience, reason,

and evidence. 5o We have already determined that Short's
**307 right to a speedy trial was not violated through the

late disclosures of discovery materials. We are, as was the
court below, deeply concerned with the level of neglect that
resulted in the late disclosures in this case. But the court did

not clearly err in finding it was not the result of intentional or
reckless conduct, and the record reflects that OPD had taken

disciplinary measures to remedy the situation. We find no
abuse of discretion in the district court's determination that a

continuance, if requested, was the least severe sanction that

2. FRUITS OF SEARCH OF SHORT'S RESIDENCE

Short's remaining assignments of error pertain to his
objections to the admission of evidence as fruits of various
Fourth Amendrnent violations. The Fourth Arnendment itself

explicitly sets out the requirements of a warrant: "[N]o

Warrants shall issue, but upon probable cause, supported by

Oath or affirmation, and particularly describing the place to

be searched, *124 and the persons or things to be seized."

Short's first assertion in this regard is the court erred in

admitting the fruits of the search of his residence, which

consisted of two handguns, items of clothing, and venue items

connecting Short to the LG smart phone.

To determine whether a warrant was issued upon probable

cause, a court generally limits its review to the four corners of

the affidavit." An exception to that limitation is where the
defendant makes a preliminary proffer of falsity warranting an

evidentiary hearing. 52 Short does not contest that, as written,
the four comers of the affidavit supporting the warrant to

search his residence establish probable cause. Instead, Short

argues that the warrant for the search of his residence was

invalid, because its supporting affidavit contained material

falsities and omissions, and that the district court erred, upon

the evidentiary hearing held below, in concluding differently.

In Franks r: Delaware,53 the U.S. Supreme Court
explained, " '[W]hen the Fourth Amendment demands a

factual showing sufficient to comprise "probable cause," the

obvious assumption is that there will be a truthful showing. ' "
The Court clarified this "does not mean 'truthful' in the sense

that every fact recited in the warrant affidavit is necessarily

correct."54 Rather, it recognized probable cause may be
founded upon hearsay as well as "upon information within
the affiant's own knowledge that sometimes must be garnered

hastily."55 It concluded that "surely it is to be 'truthful'
in the sense that the information put forth is believed or

appropriately accepted by the affiant as true." 56

*125 In contrast, it would be "unthinkable" to allow a

warrant to stand beyond impeachment if it were revealed

after the fact to contain a "deliberately or reckless false
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!157 a a a ' a
statement. Thus, while there is a presumption of validity
with respect to the affidavit supporting the **308 search
warrant, that presumption may be overcome and a search
warrant may be invalidated if the defendant proves the
affiant officer " 'knowingly and intentionally, or with reckless
disregard for the tnith,' " included in the affidavit false or

misleading statements that were necessary, or "material," to
. . 58

establishing probable cause.

Courts have extended the Frcmks rationale to omissions in

warrant affidavits of material information. 5') Omissions in an
affidavit used to obtain a search warrant are considered to be

misleading when the facts contained in the omitted material

tend to weaken or damage the inferences which can logically

be drawn from the facts as stated in the affidavit. ('o

If the defendant successfully proves, by a preponderance of

the evidence, 6' that the police knowingly and intentionally,
or with reckless disregard for the truth, included a false or

misleading statement or omitted information material to a

probable cause finding, then the court examines whether the
evidence obtained from the warrant and search was fruit

of the poisonous tree. 62 In an " 'excise and re-examine'
corollary to the independent source rule,"63 the trial court
*126 reexamines the affidavit after deleting the false or

misleading statement and including the omitted information,
and it determines whether, viewed under the totality of the

circumstances, it still establishes probable cause. 64 If it does

do not consider on appeal every aspect of the affidavit
challenged below simply because Short reiterated those as a
factual background in the argument section of his brief.

Looking at what is specifically argued on appeal to be material
untruths, Short first points to the statement in the affidavit

that Short's fingerprint was found on a gloye near the scene
*127 of the crime, when in fact it had been found on a

pricetag. Second, Short points to the statement in the affidavit
that Short was located at 4268 Binney Street, when Short was
actually located walking toward 4268 Binney Street, inside
the crime scene perimeter tape, three or four houses away.

Third, Short points to the statement that "witnesses stated
after the shooting two [B]lack males were seen running
through yards and got into a white Chevy Monte Carlo." He

asserts this falsely indicated eyewitnesses to the shooting also
observed the same suspects get into the Monte Carlo when,
instead, the assertion in the affidavit was a compilation by
Culler of the observations made by multiple witnesses, none
of whom both saw the shooting and saw the suspects get into
the Monte Carlo. Short asserts the record establishes that no

eyewitness to the shooting was aware of the existence of the
white Chcvy Monte Carlo and that only one witness, unaware
at that time a shooting had taken place, observed two males
enter the white Monte Carlo.

The only omission argued on appeal is that Finley was unable

to identify Short as the suspect when shown a photographic

spread.

not,then fflranA.vrequiresthatthesearchwarrantbevoided
- 65and the fnuts of the search excluded.

Mere negligence in preparing the affidavit will not lead to

suppression, as the purpose of the exclusionary role is to

- 66 - - i -deter misconduct. We review the trial court s findings as

to whether the affidavit supporting the warrant contained
falsehoods or omissions and whether those were made

intentionally or with reckless disregard for the truth for

clear error. ('7 We review de novo the determination that any
alleged falsehoods or omissions vvere not necessary to the

probable cause finding. 68

In considering whether the district court erred in overruling
Short's objection to the evidence derived from the search
of his residence, we will consider only what has been both

specifically assigned **309 and specifically argued. ('9 We

The district court found that the misstatements and omissions

were not made intentionally, in bad faith, or in reckless

disregard for the truth and, further, that the misstatements

and omissions were not material to the finding of sufficient

probable cause. We hold the district court did not clearly err in

finding that the misstatements and omissions were not made

intentionally, in bad faith, or in reckless disregard for the truth.

Short points out that Hinsley's and Culler's testimonies were

in conflict with each other. Hinsley testified that Culler may

have misspoken when she relayed to him that the fingerprint

was on a glove. Culler, in contrast, testified that she was

clear in her conversation with Hinsley the fingerprint was

on a pricetag and that Hinsley made an innocent mistake

in the affidavit. But it does not follow from Hinsley's and

Culler's *l28 differing recollections as to which of them

was the original source of the misstatement that the district
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court clearly erred in determining the misstatement was

unintentional and was made in good faith with due care.
(a) Affidavits Supporting Probable Cause

Other than noting Culler's inexperience in the homicide

unit and an internal affairs investigation into Hinsley's

professional misconduct in an unrelated situation, Short does

not present additional illustration of how he proved by a

preponderance of the evidence the alleged false statements

and omissions svere made knowingly and intentionally or

with reckless disregard for the truth. There was no evidence

that the statement regarding where exactly Short was found

or what item his fingerprint was found on was anything

other than inadvertent. With regard to the omission of the

photographic spread, Finley had told Hinsley there may have

been two individuals. Thus, Hinsley may have overlooked the

materiality of the failure to identify Short, when Finley saw

only one of the shooters. Regarding the **310 statement

about witnesses seeing two Black males running toward

a white Chevy Monte Carlo after the shooting, this court

has held that observations by fellow officers engaged in

a common investigation are a reliable basis for a warrant

and that probable cause is to be evaluated by the collective

information of the police as reflected in the affidavit and is not

limited to the firsthand knowledge of the of'fxcer who executes
. 70

the affidavit.

We first examine the sufficiency of the affidavits challenged
on appeal. Short asserts the affidavit for the search of his
cell phones and the affidavit in support of the 2018 search
warrant for his LG smart phone's call records and cell site
location information both lack a nexus between the crimes

under investigation and the items to be searched. And Short
claims the affidavits are so facially inadequate that the good
faith exception to the exclusionary rule does not apply.

Probable cause sufficient to justify issuance of a search
warrant means a fair probability that contraband or evidence

. . . . 71
of a crime will be found in the item to be searched. The

Fourth Amendment's express requirement of particularity for

a search warrant is closely related to its express requirement

of probable cause. 72 Thus, the U.S. Supreme Court has
explained the critical element in a reasonable search of
property is not that the owner of property is suspected of
crime, but, rather, that there is reasonable cause to believe the

specific things to be searched for and seized are located on

the property to which entry is sought. 73

Because the district court did not clearly err in finding the

alleged falsehoods or omissions vvcrc not made knowingly
and intentionally or with a reckless disregard for the tmth,
we need not review the district court's reexamination of the

affidavit after deleting the false or misleading statement and

including the omitted information. We find no merit to Short's

assertion that the district court erred in refusing to suppress
the evidence derived from the search of his residence.

*130 A warrant affidavit must always set forth particular

facts and circumstances underlying the existence of probable

cause, so as to allow the magistrate to make an independent

evaluation of probable cause.74 The nexus between the
alleged crimes and the article to be searched, however, does
not need to be based on direct observation; it can be found in

the type of crime, the nature of the evidence sought, **31l
and the normal inferences as to where such evidence may be

found. 75

*129 3. FRUITS OF SEARCH OF SHORT'S

CELL PHONES, CALL RECORDS,

AND LOCATION INFORMATION

Short's other Fourth Amendment arguments concern the
admission of evidence derived from the search of Short's cell

phones, call records, and cell phone location information. He
argues the contents within the four comers of the affidavits for
the relevant search warrants failed to establish probable cause.
He also asserts the warrants themselves lacked particularity.
And, with respect to the search of the cell phones, Short argues
they were seized in violation of the Fourth Amendment.

Probable cause may be based on "common-sense conclusions

about human behavior,"7(' and due weight should be
given to inferences by law enforcement officers based on

their experience and specialized training."" But wholly
conclusory statements by a law enforcement officer affiant
that the affiant has reliable information and reason to believe

evidence of a crime will be found in a particular place are

insufficient. 7g

"Probable cause" is a temi of art in Fourth Amendment

jurisprudence that is defined as a "practical, nontechnical
conception that deals with the factual and practical
considerations of everyday life on which reasonable
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and pmdent [persons] not legal technicians, act."79 The
fundamental question in a challenge to an affidavit for

lack of probable cause is whether, under the totality of

the circumstances illustrated by the affidavit, the issuing

magistrate had a substantial basis for finding that the affidavit

established probable cause. 8o

*131 The magistrate who is evaluating the probable cause

question must make a practical, commonsense decision

whether, given the totality of the circumstances set forth in

the affidavit, including the veracity of and basis of knowledge

of the persons supplying hearsay information, there is a

fair probability that contraband or evidence of a crime will

be found in a particular place.8' Ultimately, where the
circumstances are detailed, where reasons for crediting the

source of information is given, and where the magistrate has

found probable cause to exist, the court should not invalidate

the affidavit in a hypertechnical mamier. 82 Reasonable minds
frequently may differ on the question whether a particular

affidavit establishes probable cause,83 and after-the-fact
scrutiny by courts of the sufficiency of an affidavit should

not take the fon'n of de novo review. 84 Instead, a judge's
determination of probable cause to issue a search warrant

should be paid great deference by reviewing courts. 85

With respect to the affidavit in support of the search of his
phones, Short generally asserts it was a "bare bones" affidavit
that gave the magistrate virtually no basis for making an
a a a 86 imdependent )udgment regardxng probable cause. Shorts

more specific argument, though, is that the only information

in the affidavit pertaining to the required nexus between the

crimes and the information contained on the phones is that

Short was a suspect and that in the officer's experience, it

is not **312 uncommon for those suspected of criminal

activity to have evidence of that crime on their cell phones.

*132 Short's arguments with respect to the 2018 affidavit

in support of the search of Short's call records and cell
site location information are similar. Short claims the 2018

affidavit "simply contains boilerplate assertions of generic
'criminals' conduct' " without "any information specific as to
why there is probable cause to believe that [the call records
and cell site location information] will contain evidence of the

crime under investigation." " 7

In .';tate y: Said," we held the affidavit supporting the

search warrant for the contents of a cell phone was sufficient

to establish probable cause when, in addition to statements

setting forth the officer's general knowledge of how cell

phones may be used by a person who has committed a

crime and that evidence of the crime may generally be found

on a suspect's cell phone, the affidavit set forth specific

information derived from the investigation indicating the

suspect's involvement in the crime, as well as allegations

that the suspect had communicated with others and sought

information regarding that crime. We explained the judge

could infer from this information the suspect likely used

his cell phone to search the internet for information and in

communicating with others about the crime.

We did not elaborate in Said upon general principles

applicable to affidavits for searches of cell phone information

or describe what other hypothetical facts would or would

not support probable cause to search a cell phone or cell

phone information. But several other courts have addressed

the issue. We agree with these courts that law enforcement

cannot only "rely on the general ubiquitous presence of

cellular telephones in daily life, or an inference that friends or

associates most often communicate by cellular telephone, as

a substitute for particularized infomiation to support probable

*133 cause that a specific device contains evidence of

a crime.""9 To support probable cause, statements based
on law enforcement expertise and experience must be

accompanied by particular facts and circumstances such

that, under the totality of the circumstances, including
commonsense conclusions about human behavior, there is a

substantial basis for concluding evidence of a crime will be

found on the phone or phone information searched.

What will constitute sufficient particularized information

to support probable cause that a cell phone or cell phone
information searched will contain evidence of a crime

depends upon the nature and circumstances of the crime and

what is sought in the warrant. For example, to search the
contents of cell phones in relation to a crime involving an
accomplice, courts have found affidavits provide sufficient
support for probable cause when they contain averments
showing the suspect was working with at least one other
person when the crime was committed; was in possession
of a cell phone near the time of the crime; and a law
officer, based on experience and specialized training, believed
the search likely to yield evidence of communications and

coordination among these multiple participants. 9o To search
cell **313 site location information, in contrast, courts have

found the necessary nexus where there were facts in the
affidavit showing the suspect probably committed a crime,

o;i=STLA'vl' @ 2021 Thomsoii Reuters. No claim to original u.s. Goveinment Woi-ks. Q'l
.i- J



State v. Short, 310 Neb. 81 (2021)

964 N.W.2d 272

the nature of which makes location information possibly

incriminating, and the suspect was known to own or use the

particularphone.91 Itcanbegenerallyrecognized *134 that
cell phones tend to accompany their users everywhere, and
thus, it may be inferred that a suspect's cell phone probably

accompanied the suspect at the time of the crime. 92

Neither affidavit at issue in this appeal contains merely

conclusory statements. Both lengthy affidavits, described

in detail in the background section above, wcre far from

"bare bones." A warrant may be considered so lacking in

indicia of probable cause if the applicant files merely a bare

bones affidavit, one which contains only wholly conclusory

statements and presents essentially no evidence outside of
93

such conclusory statements.

The affidavits set forth numerous specific facts derived

from the investigation supporting the probability that Short

was involved in the homicides. The question is whether

the specific averments provided a substantial basis for the

likelihood that searching the cell phones, call rccords, and

cell site location information would produce evidence of the

specific criminal activity described. However, the district

court found that regardless of whether the information
within the four corners of the affidavits contained sufficient

particularized information to support probable cause that the
information authorized by the warrants to be searched would
contain evidence of a crime, the officers acted in good faith in

carrying out the warrants. We agree the good faith exception
applies.

Application of the good faith exception to the exclusionary

role is a question of law.')4 The U.S. Supreme Court
has explained that to trigger the exclusionary rule, police
conduct must be sufficiently deliberate that exclusion can
meaningfully deter such conduct and sufficiently culpable
that such deterrence is worth the price paid by the justice
system, as exclusion serves to deter deliberate, reckless, or
grossly negligent *135 conduct, or in some circumstances

recurring or systemic negligence. 95 The good faith exception
is applicable to an affidavit that fails to satisfy the substantial
basis test to support probable cause, when police officers
act in objectively reasonable good faith in reliance upon the

96
warrant.

despite a magistrate's authorization.g" In assessing the
good faith of an officer's conducting a search under a
warrant, an appellate court must look to the totality of
the circumstances surrounding the issuance of the warrant,
including information not contained within the four **314

corners of the affidavit.Q8 When evaluating whether the
warrant was based on an affidavit so lacking in indicia of

probable cause as to render official belief in its existence

entirely unreasonable, an appellate court should address

whether the officer, considered as a police officer with a

reasonable knowledge of what the law prohibits, acted in

objectively reasonable good faith in relying on the warrant. ')9
It has also been said:

If the reviewing court is "able to identify in the averring
officer's affidavit some connection, regardless of how

remote it may have been"-"some modicum of evidence,
hoswever slight"-"between the criminal activity at issue
and the place to be searched," then the affidavit is not bare

bones and official reliance on it is reasonable." ' oo

*136 The affidavits contained a modicum of evidence

between the criminal activity at issue and the places to be

searched, and the knovvledge of law enforcement outside
the four corners of the affidavits provided a sufficient basis
for the likelihood that evidence of the criminal activity

would be found in the particular places searched. The law in
Nebraska and elsewhere concerning the minimum allegations

to support a search of a cell phone, call records, or location
information is fact specific, and we havc not addressed similar
affidavits. Accordingly, while we assume law enforcement
has reasonable knowledge of the law, the law was not
sufficiently clear with respect to the affidavits at issue for us
to conclude law enforcement was entirely unreasonable in its

belief they were sufficient.

Assuming without deciding the warrants to search Short's
cell phones, call records, and cell site location information
wcre not supported by a substantial basis for their issuance,
we find the police relied in good faith upon the warrants
when executing the searches. Accordingly, the district court
did not err in overruling Short's objections based on alleged
deficiencies in the warrants' supporting affidavits.

The good faith inquiry is confined to the objectively
ascertainable question of whether a reasonably well-trained
officer would have known that the search was illegal

(b) Particularity of Warrants
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We next examine the particularity of the two warrants. In
addition to the requirement of probable cause, the Fourth
Amendment and article 1, § 7, of the Nebraska Coiistitutioii
coritain a particularity requirement that a warrant describe the
place to be searched and the persons or things to be seized. "It
is familiar history that indiscriminate searches and seizures
conducted under the authority of 'general warrants' svere the

immediate evils that motivated the framing and adoption of

the Fourth Amendment." 1o' A purpose of the particularity
requirement for a search warrant is to prevent the issuance of

warrants on loose, vague, or doubtful bases of fact. 1o2 The
particularity *l37 requirement of the Fourth Amendment

protects against open-ended warrants that leave the scope of

the search to the discretion of the officer executing the warrant

or permits seizure of items other than what is described. 1o3
Simplyput,theFourth **315 Amendmentprohibits"fishing

.. }}104
expeditions.

To satisfy the particularity requirement of the Fourth

Amendment, a warrant must be sufficiently definite to enable

the searching officer to identify the property authorized to

be seized. lo5 The degree of specificity required in a warrant
depends on the circumstances of the case and on the type

of items involved. ' o6 A search warrant may be sufficiently
particular even though it describes the items to be seized in

broad or generic terms, if the description is as particular as

the supporting evidence will allow; but the broader the scope

of a warrant, the stronger the evidentiary showing must be to

establish probable cause. ' o7 A warrant for the search of the
contents of a cell phone must be sufficiently limited in scope

to allow a search of only that content that is related to the

probable cause that justifies the search. R)8

Short argues the warrants to search the contents of his physical

cell phones, call data, and cell site location infonnation simply

eliminated the " 'any and all' " language we previously held

to be overly broad and replaced it with "a laundry list of

everything possibly contained in a cell phone." 10') Further,
Short takes particular exception to the sentence in the warrant

for the physical cell phones authorizing law enforcement to

"examine every file and scan its contents briefly to determine

whether it falls within the scope of the warrant," which he

*138 asserts authorized law enforcement to " 'rummage
,l, . 110

around to see what they might find.

Other courts have rejected the argument that an authorization

in a warrant to "examine every file and scan its contents

briefly to determine whether it falls within the scope of the

warrant," or similar language, violates the particularity clause

of the Fourth Amendment. 111 Courts reason that scanning all
digital information related to a cell phone is like searching

everywhere in a house for evidence of drugs or searching

every document in a filing cabinet when the incriminating

evidence may be found in any file or folder. Neither search

is overbroad, because "[clriminals don't advertise where they

keep evidence." l '2 A cell phone serves the same function as
a filing cabinet, and there is no way for law enforcement to

know in advance how a suspect may label or code files that

contain evidence of criminal activity. 113

TheU.S.SupremeCourtin Riloiv.California,ll4in
holding a warrant is required to search data stored in cell
phones seized incident to arrest, recognized "a ce}l **316
phone search would typically expose to the government far
more than the most exhaustive search of a house." The Court

did not thereby suggest that such an extensive search would

be imperrnissible with a warrant.

Officers cannot predict where evidence of a crime will

be located in a cell phone or call records or in what

*139 format, such as texts, videos, photographs, emails,

or applications. l'5 There is no way for law enforcement
to know where in the digital information associated with

cell phones it will find evidence of the specified crime. l'6
Sophisticated users can hide digital data in complex ways. ' 17

Thus, courts refiise to require ex ante limitations based on

file or data type or specific application. In an electromc

search, law enforcement will likely need to examine, at

least briefly, information or data beyond that identified in

the warrant. ' 19 The most important constraint in preventing
unconstitutional exploratory rummaging is that the warrant

limit the search to evidence of a specific crime, ordinarily
within a specific time period, rather than allowing a fishing

expedition for all criminal activity. 12o We agree that a brief
examination of all electronic data associated with a cell phone

is usually necessary in order to find where the information
to be seized is located, and such examination is reasonable

under the Fourth Amendment. We accordingly hold that
the breadth of electronic information that the warrants here

authorized law enforcement to sift through did not render

them unconstitutional under the particularity clause of the
Fourth Amendment.
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Regarding the extensiveness of the list of items to be searched

for and seized, while sifting through the extensive data, this

court in State v. (i<3mes 121 has already found sufficiently
particular a warrant allowing a search for and seizure *140
of a list of data types almost identical to the most extensive
of the two warrants here at issue-when, like here, the search

was constrained to evidence of the specific crime. The items

listed in the warrant in Gqvnes included all of the following:

authorizing the search of "any and all" information stored on

a cell phone. 123

We explained in Go.vnes that the warrants in ffendetsoii
violated the requirements of particularity because, in addition
to listed types of cell phone data to search, they authorized
*141 a broad search of "any other information that can be

gained from the internal components and/or memory Cards"
. .....l24

and failed to refer to a specific crime being investigated.

cell phone information,

configurations, calendar events, notes,
and user account information which

could identify who owns or was

using a cell phone; call logs which

could establish familiarity between

people involved and timelines of
an incident; short and multimedia

messaging service messages, chat
and instant messages, and emails
which could provide insight to
establish an individual's level of

culpability and knowledge of the
incident; installed application data
which could aid in determining a

user's historical geographic location
and demonstrate the user's association

with investigated people, location, and
events; media files such as images,
videos, audio, and documents which
could provide times and locations, as
well as firsthand documentation of

the incident; internet browsing history
which could demonstrate **317 the

plamiing, desire, and participation
in a crime; cell tower connections,

global positioning system data, Wi-Fi,
Bluetooth, and synchronization logs
which could provide infortnation on
location in relation to the incident;

and user dictionary information which

could demonstrate familiarity with the

crime being investigated. 122

We rejected the argument that because the extensive list
encompassed practically the entirety of the data contained
within cell phones, it was no different than a warrant

We clarified in Go)iiies that " Hendet:son does not stand for
. 11125

the rule that a search of a cell phone camiot be expanstve.

We held that the list in the affidavit at issue in Gpynes,

while expansive, was not insufficiently particular and did not
violate the Fourth Amendment. This was because the warrant

described the crime, listed the specific areas to be searched,
and did not contain unqualified Ianguage that would permit

.. - ? i-1.26the search of the cell phone for any other information.

Neither warrant at issue here contained the catchall phrase we

found unconstitutional in Henderson. The 2018 warrant

for the call records and cell site location information specified

the crime of homicide and a limited time period of July

8 to August 10, 2015. The warrant to search the physical

cell phones limited the search to evidence relating to the
homicide of Johnson. While both warrants might be viewed as

extensive, they did not lack in particularity. The authorization

to "examine every file and scan its contents briefly to

determine whether it falls within the scope of the warrant"

does not negate that particularity. The district court did not

err in determining the warrants satisfied the particularity

requirements of the Fourth Amendment.

(c) Pat-Down Search and Seizure of Cell Phones

Lastly, we find no merit to Short's argument that the searches

of his phones are tainted by their alleged illegal seizure. The

phone number information was independently found in the

*142 search of Short's residence, which we have already
found did not violate the Fourth Amendment, and Short

stipulated at trial that the LG smart phone number belonged
to him for the dates in question. Thus, the only fmits of the
seizure of the phones was the evidence, not also found in
the search of data for the phone numbers, derived from the
search of the physical phones. Such evidence was minimal
and consisted of contacts between Short and Pope, contacts
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between Short and Harlan, and indications that Short's phone
either searched for and accessed or was sent and downloaded

news reports on the homicides from a television station's

website. Regardless, **318 in our de novo review, we

conclride the warrantless seizure of Short's cell phones while

lie sat in the police cruiser was not unlawful.

residence the day before Neelon was shot and killed at her
home. This information was reasonably trustworthy under the

circumstances and would cause a reasonably cautious person
to believe that these homicides were connected, that Short

had been present at both homicide scenes, and that Short had
committed a crime.

Warrantless searches and seizures are per se unreasonable

under the Fourth Amendment, subject only to a few

specifically established and well-delineated exceptions,
. . ....l27

which must be strictly confined by their )ushficattons.
These exceptions include searches incident to a valid

arrest.l2" In United States v. Roiiinson,l' the U.S.
Supreme Court held that in the case of a lawful custodial
arrest, a full search of a person is not only an exception to
the Fourth Amendment's warrant requirement, but is also a

reasonable search under that amendment. " 3o

We find as a matter of law there was probable cause to arrest

Short when the phones were seized. As such, we need not

analyze whether the district court was correct that the phones

*144 would inevitably **319 have been discovered even

if Short had not been illegally detained.

Because the phones were seized during a search conducted
incident to a warrantless de facto arrest that was supported

by probable cause, their seizure did not violate the Fourth
Amendment. We affirm the district court's finding that law

enforcement did not obtain the phones in violation of the

Fourth Amendment. ' 35
Further, it has been held that a search incident to an arrest

can be made before an arrest as long as probable cause for

the arrest exists before the search. 13 ' It does not matter that

a defendant is not formally placed under arrest until after
a *143 search, so long as the fruits of the search are not

132
necessary to support probable cause to arrest.

Probable cause to support a warrantless arrest exists only
if law enforcement has knowledge at the time of the
arrest, based on information that is reasonably trustworthy
under the circumstances, which would cause a reasonably

cautious person to believe that a suspect has committed or is

committing a crime. 133 And under the collective knowledge
doctrine, the existence of probable cause justifying a
warrantless arrest is tested by the collective information
possessed by all the officers engaged in a common
...l34
investigation.

At the time Short arrived at his residence, law enforcement

knew Short's fingerprints had been found on a pricetag near
the Neelon homicide, that witnesses who heard gunshots at

the time of the Johnson homicide saw two Black males get

into a white Chevy Monte Carlo with dealer paper plates,
and that a white Chevy Monte Carlo matching the description
with in-transits and dealer paper plates was found parked in
front of the last known address of Short. Further, the officers

testified at trial that, at the time Short arrived at his residence,

they believed that these homicides were connected based on
the attempted shooting of Johnson in front of the Neelon

VI. CONCLUSION

Short's cell phones were not seized during an unlawful arrest,
and the search of his residence was not pursuant to a warrant
supported by an affidavit containing intentional or reckless
falsities or omissions. The warrants supporting the searches
of Short's physical phones, digital call records, and cell
site location information were sufficiently particular, and
the affidavits supporting the warrants contained sufficient
evidence connecting the criminal activity and the place to be
searched for law enforcement's reliance thereupon to be in

good faith. Whether from the perspective of the constitutional
right to a speedy trial, due process, statutory discovery roles,
or all combined, the district court did not err in denying Short's

motion to dismiss without prejudice or, in the alternative, for

absolute discharge. For all these reasons, we find no merit to

Short's assignments of error and affirm the judgment below.

AFFIRMED.

Miller-Lerman, .r., concurring.

I concur in the result reached by the court, but write separately

simply to remark on the path followed in our analysis with
respect to the propriety of the search of the cell phone. In its
opinion, this court proceeded to the good faith inquiry without
first having resolved the Fourth Amendment issue. In *145
my view, it would have been advisable to address the merits of
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the Fourth Amendment claim before proceeding to the good
faith issue.

finding that the warrant was inadequate as a predicate to
proceeding to the good faith inquiry.

The jurisprudence of cell phone searches is evolving. This
case presented an opportunity to resolve certain Fourth
Amendment issues before considering the application of the
good faith exception to the exclusionary rule. In fact, in

United States y': Leoyi, 468 U.S. 897, 925, 104 S. Ct. 3405,

82 L. Ed. 2d 677 (1984), the origin case of the good faith
rule, the Supreme Court recognized that "it frequently will be
difficult to determine whether the officers acted reasonably

without resolving the Fourth Amendment issue." This is
because the Fourth Amendment analysis addresses judicial

errors, whereas the good faith analysis addresses subsequent

police errors when viewed against settled law.

I argue that there are hazards inherent in deciding the good
faith issue without first having resolved the legal issues in
the Fourth Amendment claim. The Supreme Court described
this argument when it stated that "application of the good-
faith exception to searches conducted pursuant to warrants

will preclude review of the constitutionality of the search
or seizure, deny needed guidance firom the courts, or freeze

Fourth Amendment law in its present state." United States
ri Leoii, 468 tJ.S. at 924, 104 S.Ct 3405. But the Supreme
Court did not adopt an inflexible practice of requiring a

We generally decide cases on the basis on which they were
resolved in the trial court. In this case, the trial court addressed

the merits of the Fourth Amendment issue and also considered

the good faith exception. So our consideration of the **320
good faith issue was invited. We are not alone in addressing
the good faith issue without deciding the Fourth Amendment

claim. For example, in U.S. v. TVlzite, 874 F.3d 490 (6th
Cir. 2017), the U.S. Court of Appeals for the Sixth Circuit
recognized that the trial court had ruled on both the merits
of the Fourth Amendment issue and the good faith *146

exception. In so doing, it said, "[w]e therefore proceed to
the good-faith inquiry, assuming, without deciding, that the

affidavitfailedtoestablishprobablecause." U.S.v.White,
874 F.3d at 495-96.

Given the foregoing, I respectfully suggest that, rather than
freezing Fourth Amendment cell phone search Nebraska
jurisprudence in its present state, we address the merits in the
next case.
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SEARCH W,

IN THE CQUNTY COURT OF
DOUGLAS COUNTY, NIEBRASKA

CfflAL BR AN('H'

CR TMINAT, INVF,STIGATIC)N
Omaba Police Department
Criminal Investigation Bureau
In r.elation to:

Homicide of

Garion JOHNSON

)
)
)
)
)
)

DOC. NO.

TO: OMAHA PO'I,ICE DEPARTMENT OFFICER Thomas QUEEN #ll82

r

l

This matter came on for hearing on the 11' day of August, 2015, upon the sworn Application and Affidavit
for Issuance of a Search Warrant of Omaha Poltce Officer Thomas Q!EEN #1182, and the Com, being fully
advised in the premises firids as follows:

That the Court has jurisdiction of this matter pursuant to Nebraska.Reyised Statute 29-81 2;

That based on the sworn Application and Affidavit for Issuance of a Search Warrant of Omaha Ponce Officer
Thomas QUEEN #1182 dated tl'is ll'a d'ay of 4ugust, 2015, that'there is probable cause to believe that
concealed within re four ceuular telephones listed below:

LG Flip Style Cellular telephone Model L(J23 7c; Seria.l Numb+er 503CQMROO46723; MEm-
2701131838132401,78; Booked into the Omaha Pouce F,vidence Property Unit as EV# 45
LG eellulqr telephone Model LS740; MEn)-256691490109902232; Booked into the Onaha Police
E,vidence Property Unit as EV# 46
White Apple iphone; Booked into the Omaha P61ice Evidence Property Unit as F,V# 24
Blaek Sprint CeNlular telephone; Booked into the Omalbia PoUce Evidenee Property UBit as EV# 25

Wich are currently located at:

The Omaba Police Department
505 South 1sth Street
Omaha, Douglas County, Nebraska

There is data related to the above-described criminal activity, to include:

GrVEN UNDER MY '? this 11" day ofAugust, 2015,

'?
Judge of the Coun$ Court of Douglas County, Nebraska- -

,ppehd,,iy B.

e

e

e

e

?
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Phone information and configurations.
User account information,

Call logs.
Contact lists.

Short Message Service (SMS) and Multimedia Messaging Service (MMS) messages.
Chaf atid insfant messages.
Email messages.
Installed applications and their corresponding data.
Media files such as images, videos, audio and docutnent files.

e Inteme,t browsing history inch'xdin7 bookmarks, browser cookies and associated cache files.
Cellular tower comnections, GPS (global Positioning System) fixes, waypoints, routes: and tracks.
WiFi, Blueiootl' and syncbronizafion connection history.
Memos and notes.

User dictionmy.
Calendar information.

k

(

In order to obtain :om the aforementioned devices and search the data from the aforementioned devices:

Data may be obtained from the physical memory of the device itself as well as from any data storage
devices housed witbin the devices, specifically Secure Digital (8D) and Subscriber Identification
Module (SIM) cards. '

e Data from the aforementioned cellular telephone may be searclxed from the device's active file system as
well as unallocated space as to recover dele'ted data and fi!e fragnnents.
Attempts ?l be made to obtain the ceuular telephone's data by only making unobtrusive revocable
setting changes to permit the digital extraction of the data; however if necessary the device may require
disassembly to obtain the desired data.
Affiant Officer is authorized to copy, forensically image, view, photograph, recora and conduct forensic
analysis of the data obtained from the aforementioned ceuular telephone as well as ariy data storage
devices witbin.

Affiant Officer may enlist the aid of additional law enfozcement officers or other third parties who are
trained in conducting forensic analysis of the data in retrieving and analy tug the data.
When files have been deleted, they can be potentially recovered later using forensic tools, Furthermore,
a person with familiarity with how cellular telephones work may, after examining the data, be able to
draw conchisions about how re device was used, the putpose of its use, who used it, where and when.
Affiant Officer or their agents may be required to examine every fde and scan its coritints briefly to
determine whethet it falls within the scope of the warrant. Tbis is necessary as it is difficult to kno'w
prior to the search the level of the technical ability of the device' s user %4' 4ata ci 5e hidden, moyed,
encoded or. mislabeled to evade detection.

GIVEN T uaBR MY HAND this 11' day or Aupst, 2015,
/ l ?)

?'- ?z,se-
",-,?

ebs

4e of th?eCounty Cqurt of Douglas County, Nebraska.

r{rsr
('?
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Affimt Ofqcer will complete a timely seatch of the cell:ar telephone as failure to do so could result in
the irrevocable loss of data due to accidental 6r intentional destmction. The device could be damaged,
remotely erased or contain internal destructive mechanis4 which could destroy the data.

AND if found, to seize ana deal with the same as provided by Iaw, and to make return of tbis warrant to me
within ten days after the date hereof'.

Page 3 of 3 (I)RNGINAL

YOU AB)E3a ?REFORE OR D ER ED with the necessary and proper' assistance, to search the before
mentioned cellular telephone at the location described above and, for the purpose of seizing the before
described data, and if found, to seize and deal with the same as pro'vided by law,

IT IS FURTHER OR DER ED that Omaha Police Offieer Thomas QUEEN #]L182 ret? this Search
Warrant to me within ten days after the date hereof.

HAND this IITH day of August, 2015,Y HAND thi

y
-.ge of the County Court of Douglas County, Nebraska.

l"l A /l
v
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AFFNDAV][T n%T SUPPORT OF AN APPLNCATNON
FOR A WARRANT TO SEARCH AND SIENZE

NN T]E[]E COUN'l['Y COaT OF

DOUGLA8 COUNTY, NEBRASKA
CRIMINAL BRANCH

CRIM[NAL mVESTrGATJON

Omaha Police Department
Criminal Ttivestigation Butaeau
In relation to:

Homieide of

Garion JOHNSON

The complaint and affi<iavit of Omaha Police Department Criminal Investigation Bureau Officer Thomas
QUEEN-#1182 on the 11' day of August, 2015, who, being first duly sworn upon oath says:

This affidavit in support of an application for a search warrant authorizing the examination of property- four
cellular telephones (cell phones) - which are currently in law enf:orcement possession and the extraction from
that property of eleictronically stored informatiori.

The four ceuular telephones are as follows:

)
)
)
)
>
)

DOC. NO.

LG ]Ei'lip Style Cellullar telephone Model LG237e; Sertal Number 503CQMROO46723; MEID-
270113183813240178; Booked into the Omaha Pouee Evidence Property Unit as EWf 45
LG eeilular telephone Model LS740; MF,n)-256691490109902232; Booked into the Omaha Poiiee
Evidenee rroperty Unit as EV# 46
WNnite Apple iphone; Booked into the Omaha Police Eviaence Property Unit as EV# 24
Blaek 8print Cellular teJephone; Booked into the Omaha Poilice Evidenee Property Unit as EV# 25

This cellular telephone is currently located at:

Tb?e Oma;bq Poliee Department
505 South 15' Street
Omaha, Douglas County, Nebraska

e

@

@

e

The cellular telephones are currently in the lawful possession of the Ornaha Poli6p 'Depmtment. They came into
theOmahaPoliceDeparttnent"spossessioninthefouowingway: t4..'.. a

?l"'
1, .'

While inves'%ating this homi.e,ide Afflant Offlcer was :nvolve.d in a geare?h 6f-the residen.ce at 5431
Fonteneue 'Blvd. on August 8", 2015. During the seareb a wbite Apple iphone wals Noeated on a table in
the Soqtheast bedroom and labeled as EV# 24. In the same roon2 another '66uular. telephone was located
in the closet on a shelf and labeled as EV# 25. Both of these eellular telephones were booked into the
Omaha Poliee Departm'ent's Evidence Property Unit.

<'=
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l
'1.

}y,-.

th .. ..On August 8 , 2015 a susp@et nn the homicide, Marcus SHORT,.wais Jocatea and transported to Central
Police Headquarters to be interviewed. He had in his possession twa ceuular telephones; an LG model
LG237c flip style phone Labeled as F,V# 45 and an LG model LiS'l40 phone labeled as 'E'V# 46. Both of
these eellular telephones were booked into the Omaha Poliee Department's Evidence Property Unit.

The cellular telephones have been stored in a manner in which their contents are, to the extent material to this
investigation, in substat+tially the same state as they were when the devices first came into the possession of the
Omaha Police Department.

Base<l upon affiant officer" s training and experience there is believed to be data related to the above-described
criminal activity contained on the'se four cellular telephones, to include :

e Phone information and configurations.
e User account information.

e Call logs.
e Contact lists.

@ Short Message Service (SMS) and Multimedia Messaging Service (MMS) messages.
* Chat and instant messages.
e Email messages.
e Installed applications and their corresponding data.
e Me-dia files such as images, videos, audio and document files.
o Internet browsing history including bookmarks, browser cookies and associated cache ffles.
* Cellular tower connections, GPS (Global Positioning System) fixes, waypoints, routes and tracks.
e WiFi, Bluetooth and synchronization connection history.
e Memos and notes.

* User dictionary.
e Calendar information.

In order to obtain from the aforementioned device and search the data from the aforementioned device:

e Data may be obtained from the physical memory of the device itself as well as from any data dorage
devices hoped within the devices, specifically Secure Digital (SD) and Subscriber Identification
Module (SIM) cards.

e Data from the aforementioned cellular relephone may be searched from the device' s active file system as
weu'as yallocated space as to recover deleted data and file fragments.

e Attempts will be made to obtain the ceuular telephone=s data by only making unobtmsiwe revocable
setting changes to permit the digital extraction of the data; however if ne:aes'iary't'ffie device may require
disassembly to obtain the desired data. ! I- ,

e Affiant Officer is authorized to qopy, forensically image, view, photograph, record and conduct forensic
analysis of the data obtained from the aforementioned cellular telephone as y<271 as any data storage
devices within.

e Affiant Officer may enlist the aid of addifional law enforcement officers or other third parties who are
trained in conducting forensic analysis of the data in retrieving and analyzing the data.

x
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When files.have been deleted, they can be potentially recovered later using forensic tools. Furthermore,
a person with familiarity with how ceuular teiephones work may, after examining the data, be able to
draw conclusions about how the device was used, the purpose of its use, who used it, where and when.
Affiant Officer or their agents may be required to examine every file and scan its contents briefly to
detemiine whether it falls within the scope of the warrant, Tbis is necessary as it is difficult to know
prior to the search the level of the technical ability of the device's user and data can be hidden, moved,
encoded or mislabeled to evade detection.

Affiant Of5cer will complete a timely search of tl'e cellular te]iephone as failure to do so could result in
the irrevocable loss of data due to accidental or intentional destruction. The device could be dmnaged,
remotely erased or contain internal destnrctive mechanisms wMch could destroy the data.

This affidavit is being submitted for the limited purpose of securing a seareh warrant. Affiant Officer has not
inclu4ed each rod every fact known to me concerning this investigation. Only the facts believed to be necessary
to establish probable cause to believe that the electronic cellular telephones and their data described above
contains evidence pf the above-described criminal activity.

e

e

The fouowing axe the grounds for issuance of a search warrant for said property and the reasons for Uhe officer' s
belief to wit:

th . '
On Saturday, August 8 , 2015 at about 0949 hours officers of tbe Otnaha Police Department were
dispatched to 5431 Fontenelle Boulevard, Omaha, Douglas Connty, Nebraska for a shooting. Upon
arrival they Nocated a white Chevrolet Imp'ala that had crashed inte tlhe garage of a house at.5439
Foutenelle Boulevard, Omaha, Douglas County, Nebraska. The lone occupant of the vehicle was suffering
from what appeared to be gunshot wounds.

The vietim was identified as Garion JOHNSON (DOB 06/06/]L996). 70HNSON was transported to CBO[
. .. . tb" -

Cre;tghton 'Unnrer6xty Hospxtal at 601 North 30 Street, Omaha, Douglas pounty, Nebraska. At the '
hospttal JOHNSON succumbed to his injuries. An autopsy performed on Sunday, August 9"', 2025
sbiowed that the eause of deat]ffi was from gunshot wounds.

Witnesses to the ineident deseribed the suspect vehicle as being a white CheVrolet Monte Carlo with no
pnates, displayin7 intransits and dealer paper pJate4.

Tbie suspeet vehicle was locajed in tbe area of 42nd & Binney Streets, Omgha, Douglas County, Nebraska.
The owner of the vehicle was identified as Marcus SHORT (DOB 110/13/1989). SHORT's cesidenee, 4268
Binney Street, Omaha, Douglas County,'Nebraska was seeured and the peysons inside contaeted. SHORT
was transponed to Central Police B[eadquarters at 505 South i5'h Street?, Ommha, Dqpgla4aCounty,
Nebraska to be inteniewed.

SHORT had in his possession two eellular telephones:
e LG Flip Style Cellular telephone Model LG237e; Serial Number 503CQMROO46723; ME][D-

270113183813240178; Booked into the Omaha Police Evidenee Pr6perty Unit as EV# 45
LG ceuular telephone Model LS740; MEU)-256691490l099[e2232; pooked into the Omaha Poliee
Evidenee Property Unit as EV# 46

e

7



Page 4 of 6 (I)RNGNNAL RB# AH10800

Offlcers also exeeuted a Court authorized Search Warrant at the vietinn's house, 5431 Fontenelle
Boulevard, Omaha, Douglas County, Nebraska, where the shooting of JOHNSON haa started. Officers
knew that the vietim was in this house just prior to the 'homieide.

The seareb of tbe house loeated two ceuular telephones durMng the seareh:
@ White Apple iphone; Booked into tbe Omaha Police Evidenee Property Unit as EV# 24
e Black Sprint Celliar telephone; Booked into the Omaha PoUce Evidence Property Unit as EX'# 25

Affiant Offlcer kno'ws, through traiming and experience, that persons use eeuular telephones to
eommunicate. Thig ineludes pevson persons pianning a crime, eommitting a erime and/or trying to
regroup after committing a erime. These eommunications ean be in tbie form of t@.lephone ealls, emaus
and/or messages. People are also know to eontact parties using ceuular teN@phones via telephone calls,
emails of messages and threaten physieal harm to others.

Afflant Officer knows, tbrough training and experience, tbat persons who engage in criminal acts will
sometimes take video of the tut, vfideo before eommitting the crime amd/or affer the crime was eommitted.
Persons are. also known to pose with weapons and take photographs of" thetnselves and others aisplaying
weapons.

/

"k.

When ceuular telephones are used they create a digital recora of the uset' s activity. This relevant data can come
from data produced by the opmator when they input information as well as inconspicuous data files which are
created and sa'ved automatically by the, de'vice.

.From training, experience and reseaxc'h Affiant Officer is aware that the data stored cellular telephones, can
pro'vide invaluable insight for criminal investigations- Cellular telephones are used for communication, access
to int'ormation, socialization, research entertaimnent, shopping and othetfunctionality. In addition to personal
use, cellular telephones are often used as tools in criminal activity. Affiatit Officer is aware of nwierous
instances where cellular telephones were used by participants in crime; to communicate via voice and text
messaging, occasions when they took photographs of themselves with weapons and/or iilegal narcotics, times
when they created videos of their criminal activities and instances when the intemet was used to research crimes
they participated in, just to name a few, As such a cellular telephone can serve both as an instrument- for
committing a crime, as well as a storage medium for evidence of the crffie.

Cellular telephone data.can assist in'vestigators in determining the culpatiility of' participants in criminal
investigations. This is because the data can potentially provide a wealth or information that can assist in
determining the motivation, m=thod and paicipants involved 'in an incident. Information on the devices can
provide invaluable insight to the who, what, when, where and why an ineident occurred.

Because most operations can be performed on a cellular telephone almost instantly, any of $e below listed
types of data comd be created in a matter of momenjs which would be gertnane to the' incident 'being
investigated. The data can be created intentionally or accidently by the mer, or automaticauy by the device
itself as pmt of its regulax functioning. As such, Affiant Officer seeks to complete a compressive an4 unbiased
examination of the fouowing infotmation which could aid in the investigatipn, A full all-inclusi've list would be
impossible due to the ever increasing devefopment of cellular telephone,i and their applications.

9
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Telephone'information, configurations, calendar events, notes and user account information which can
be used to identify or confirm who owns or was using a cellular telephone. Because of their small size,
celiular telephones can easily be passed from one person to anotber- As such it is necessary to document
evidence that reveals or suggests who possessed or used the de'vice. This evidence is akin to the search
for venue items when executing a search warrant at a residence.
Call logs which establish fmniliarity between people involved in an incident. These records are
consistently stamped with the dates and time,s which can be significant regarding the reconstruction of
the timelirie of the events regarding an investigation. Associated contact lists stored in the device can
provide names to correspond with voice calls as well as other forms of communication. This information
can also be invaluable to establish conspiratorm, witnesses and suspect information.
Communication records from SMS arid MMS messaging, chats, instant messaging and E-mails cm
provide invaluable insight to establish an individual's level of culpability and knowledge regarding an
investigated incident. It is not uncommon for users to send and receive dozens and even hundreds of
messages a day which document the person's activities and can aid in completing and inyestigation.
Data from the associated supplemental so:ftware applications (apps), both standard and manually
installed, stored on the ceuular telephone can demonstrate the user= s association ith an investigated
people, locations and events. Cellular telephones have the ability to run apps 'yhich allow them to
increase their functionality. Commoni programs include social media applications such as Facebook and
Twitter as well as messaging applications Kik and Hello SMS to name a few. These applications are
increasingly used as alternative methods for users to communicate from the standard messaging services
they offer additional functionality. Many of these applications are able to determine the user' s
geograpbic location which can provide instrumental to completing an investigation.
Media ffles such as images, videos, audio and documents which provide a firsthand documentation of
actions regarding an event. Additionauy files can contain embedded metadata that show additional
information which is valuable to the investigators such as when and where the file was created. Ceuular
telephones have the ability to create, store and exchange media with other devices and computers.
Internet browsing history including bookg?arks, browser cookies and other associated cache files stored
on cellular t6iephones can demonstrate the planning or desire to participate in a crime by documenting
the viewing of websites associated with the iricident.
Cellular tower connections, GPS data, WiFi, Bluetooth and' synchronization 'logs can assqciate the
ceuular telephone with being im proximity of a location or other djgital devices. Viewing of this data can
demonstrate that the aevice, and thus also its user, was in a location associated with an incidenj.
The user dictionary on a telephon6 contains user inputted entries such as names and uncommon words.
Presence 6f these records can demonstrate fmni!iarity with the cri?tne being investigated.

Affiant Officer believes that the data from the aforeme,ntioned cellular telephones will assist Affiant Officer
in the Homieide in'vestigation of Garion JOHNSON.

A warrant aiitborizing a night-time search is requested because:

NOT APPLICABLE

l

That a No Kn6ck Search Warrant is requested because:

NOT APPLICABLIF,

ft /% A
/;'A
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Wherefore, the Affiant Of:er p??at a Search Warrant be issued according to Law.
/

Page 6 of 6

7q
'?oiice Department
Officer Thomas QUF,EN #]L182

Dated this if day of August, 2015,

SUBSCRIBBD AND SWORN to before me this 11' day of August, 2015,

%

Judge of the County Co'urt of Douglas County, Nebraska.

(
"y

A'ln }A
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RETURN AND NNVENTORY

IN THE COUNTY COURT OF

DOUG![,AS COUNTY, NEBRA8KA
CfflAL BRANCH

CR TMINAT, n%NESTiGATJON

Ornaha Police Department
Criminal Investigation Bureau
In relation to :

Homicide of

Garion JOHNSON

>
)
)
)
>
)

DOC NO.

l

',

OMAHA POLICE DETECTIVE Thomas QUEEN #ll82 , being first duly sworn, deposes mid sayi that, on
the 11"' day of August, 2010, I submitted the witbin warrant to the Omaba Police Department5s Digital
Forensic Unit and they made a diligent search of data from:

LG Flip Style Cellular telephone Model Lq237e; Serial Number 503CQMROO46723; MEID-
270113183813240178; Booked into the Omaha Pouce Evidence Property Unit as EV# 45
IiG eeuular telephone Model LS740; MEU)-2'56691490109%2232; Booked into the Omaha Police
Evidence Property Unit as EV# 46

e ?ite Apple iphone; Booked into the Omaha Poliee Evidence Property Unit as EV# 24
e Black Sprint Cellular telephone; Booked into the Onnaha Police Evidence Property Unit as EV# 25

which were located at The Omaha Police Department; 505 South 15'h Street, Omaha, Douglas County,
Nebraska.

The Omaha Police Department's Digital Forensic Unit extracted the data from the afore mentioned electronic
device(s) and ptovided Affiant Officef with the final volume of fhat data on September l 8', 2015 and I am in
possession of the foLlowing described property, to wit:

Data that was extracted from the above listed cellular telephaties that was placed onto DVDs and
booked into the Otnaha Police Department's Evidenee Property Unit

SAID PROPERTY WAS INVENTORIED in the presence of N/A, and a copy. of said Warrant and a receipt for

said property was given to/left at N/A

DATED this .? day of September, 2015 Ai'Q//'/2'
5MAHA NEBRAS POLICE OFFICER

. ThomasQUEEN#ll82

SUBSCRIBED AND SWORN TO before me this 'B o ?day of September, 2015

t
u?

-/"

JUDGE OF THE COUNTY COURT

OF DOUGLAS COUNTY,
NEBRASKA

n')') /r
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IN THE DISTRICT COURT OF DOUGLAS CO'[?JNTY, NEBRASKA

'mE STATE OF NEBRASKA,

Plaintiff

CASE NO. CRl6-973)
)
)
)
)
)
)
>

Defendant. )
COMES NOW the Defendant mid moves the Court for an Order to suppress and

exclude from use against him at trial any and all evidence obtainrd as a result of a search of the

contents of two cellphones identified as LG Flip style Cellular Telephone Model LG23 7c serial

number 503CQMROO46723 and LG Cellular Telephone Model LS740MEID-

256691490109902232, which cellphones were taken from the person of the Defendant on

August 8, 2015 prior to 3 :00 p.m. These items were taken from the Defendant by members of

the Omaha Police Depmtment.

MOTION TO SUPPRESSVS.

MARCUS SHORT,

In support of his motion the Defendant shows the Court as follows:

1. That the initial seizure of the cellphones is the firuit of an unlawful arrest which

arrest was effectuated without an arrest warrant and without probable cause to believe the

Defendant had committed or was committing a criminal offense;

2, That the seizure of the cellphones was not the product of a grant of permission by

the Defendant to search and seize the cellphones;

3. That subsequent to the seizure of the cellphones the Omaha Police Department

applied for and obtained a search warrant for the above-mentioned cellphones, which

search warrant was approved on August 11, 2015 ;

4. That the affidavit in support of the search warrant does not provide specific

mticulable facts sufficient to establish that there is probable cause to believe that the

contents of the cellphones would include evidence of the homicide of Garion Johnson,

.p% (!which occurred on August 8, 2015 between 9:40 a.m. and 9:50 a.m.;

#41 FlLE[)?
IN D$TFllCT COURT

DOuGLAS COUNTY NEBRASKA .II%}IN}Thluai%aTh(l%ir (DFEB 112019

FRIENDJOHN M. F
a?K DlelTRli ,)6ffi

u
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s. That the search warrant approved by the Magistrate is overly broad and constitutes
a general search wmant not limited in any way or define in its scope by the Magistrate;

6. The search warrant authorizes the police to, in effect, identify a possible suspect in
a criminal investigation and allow the search of cellphones or other electronic devices
associated with the Defendant without a scintilla of evidence demonstrating why the
police believe evidence of the crime under investigation would be contained in the above-
mentioned electronic devices

WHEREFORE, the Defendant moves for an Order to suppress and exclude
from use against him any and all evidence obtained as a result of the search of the
contents of the above-mentioned cellular phones and any evidence derived therefrom
because the search and seizure violates the Fourth, Fifth, Sixth, and Fourteenth
Amendments to the Constitution of the United States and Article I Sections Three, Seven,
and Eleven of the Constitution of the State of Nebraska.

MARCUS SHORT, Defendant

?aa
BY: f

Thomas C. Riley #l352 7Douglas County Public Defender
Attorney for Defendant

NOTICE OF HEARING

YOU AND EACH OF YOU ARE HEREBY NOTIFIED that the above Motion is set for
hearing before the District Court on the 11th day of February 20 19, in Courtroom #4 10 before
the Honorable Horacio Wheelock.

? e,A
cERTiF{nOF S?ERVICE /

It is h:ereby certified that a true copy of the above and foregoing Motion was personally
served on Mike Jensen, and Semi Lavery, Deputy County Attomeys, 100 $11 of Justice, by hmid
delivery to their offices, this l 1th day of February, 20 }9.

//?
.t
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IN THE DISTRICT COURT OF DOUGLAS COUNa?.,.-.,..-

STATE OF NEBRASKA, ) CR16-973
)

Plaintiff, )

) SUPPRESSTHEAUGUSTII,2015
) ORDER AS TO THE MOTION TO

) SEARCH WARRANT REGARDING
) . CELLPHONESBELONGINGTO
) MARCUS SHORT
)

VS.

MARCUS L. SHORT,

Defendant.

This matter came on for hearing on February 11, 2019, on Mr. Marcus L.
Short's filed February 11, 2019 Motion to Suppress. The Motion to Suppress
requested that any evidence obtained as a result of a search of the contents of
two cellphones belonging to Marcus Short be suppressed. Mr. Michael Jensen
Esq., and Mr. Sean Lavery, Esq., Deputy County Attorneys appeared for the
State of Nebraska. Mr. Thomas Riley, Esq., Ms. Mary Dvorak, Esq., and Ms.
Ann Hayden, Esq., appeared on behalf of Marcus L. Short ("Mr. Short").
Exhibit 957, the affidavit to obtain the search warrant, the search warrant, and
return and inventory was received into evidence. The matter was taken under
advisement. The Court now being fully advised in the premises, finds and
orders that the motion to suppress is overmled. In an effort to be complete
and thorough the Court again will refer to its previous Order filed on April 30,
2018, Exhibit 881, as Mr. Short's counsel has asked this Court to reconsider

#44
IN 08!GT RT

DOLaAS COIINTY NEBoaAsome of its findings as it relates to the cell phones.

FACTS FEEll8 2019

.;?.!- FFIIENDAn affidavit was completed by Omaha Police Departrrle&!F(!Am"Wm7QQVQ
Investigation Bureau Officer Thomas Queen on August 11, 2015. (Ex. 957).

A4;pdlt'x b.



The affidavit was in support of an application for a search warrant authorizing
the examination of four cell phones that were in the possession of the Omaha
Police. (Ex. 957). Omaha Police came into possession of the cell phones while
investigating a homicide on August 8, 2015, and obtained two of the cell
phones from the defendant, Marcus Short when he was transported to Central
Police Headquarters to be interviewed. (Ex. 957). At trial, Detective King
testified that the phones were taken from Mr. Short either at the time he was
placed in handcuffs at the scene of his arrest, or when he was taken to the
police station to be interviewed.

According to the affidavit, Mr. Short became a suspect in the homicide of
Garion Johnson when witnesses described the suspect vehicle as being a white
Chevrolet Monte Carlo with no plates. (Ex. 957). The suspect vehicle was later
located in the area of 42nd and Binney Streets, Omaha, Douglas County,
Nebraska. (Ex. 957). The owner of the vehicle was identified as Marcus Short.
(Ex. 957). Mr. Short was later secured and transported to be interviewed at
Police Headquarters. (Ex. 957). When Mr. Short was transported he had in his
possession two cell phones:

* LG Flip Style Cellular telephone Model LG237c; Serial Number
503CQMROO46723; and

* LG cellular telephone Model LS740; MEID-256691490109902232.

The Affiant attests that the requests to search the contents are all invaluable
tools when conducting investigations. (Ex. 957). Phone information, account
notes, and user account information can be used to identify and/or confirm the

2



owner of the cell phone. (Ex. 957). Call detail records can serve to establish
familiarity between people involved in an incident. (Ex. 957). These records
contain date and time stamps that can be significant in construing a timeline
of events regarding an investigation. (Ex. 957). The records contain phone
numbers establishing communication between parties that are invaluable in
establishing co-conspirators, witness, victim, and suspect information- (Ex.
957).

The County Court issued the warrant as requested in the affidavit. (Ex.
957). Testimony was given during trial by Officer Nick Herfordt that he
conducted a search of Mr. Short's two cell phones pursuant to the court
authorized search warrant. On Febmary 11, 2019, while trial was ongoing, Mr.
Short moved to suppress evidence obtained from the search of the phones
pursuant to the search warrant, and a hearing was held. On Febmary 12,
2019 the Court mled from the bench, and this order follows.

ANALY8I8

According to Neb. Rev. Stat. § 29-115 (Reissue 2016) a motion to

suppress shall be filed in the district court where a felony is charged at least 10
days before trial, unless permitted by the court for good cause shown. The
Court finds that good cause was shown to permit all of Mr. 8hort's motions to
suppress that were litigated during the trial including this motion to suppress.

Mr. Short argues that the evidence obtained from the search of the two

cell phones that vvere in his possession when he was transported to police
headquarters to be questioned is the fruit of an unlawful arrest and without

3



lprobable cause. In relation to the lack of probable cause, Mr. Short's counse]
has asked this Court to reconsider its findings in the Second Amended Order,
filed on April 30, 2018, as it relates to the cell phones. Exhibit 881. Mr. Short
also argues that the evidence should be suppressed because the affidavit in
support of the search warrant did not provide sufficient specific articulable
facts to establish probable cause that the contents of the cell phones would
contain evidence of the homicide of Garion Johnson. The Court will address

each of Mr. Short's arguments in the order they were presented at the hearing.
A. The evidence obtained from the two cell phones is not the fruit of an
illegal search.

Mr. Short first argues that the evidence obtained from the search of the
two cell phones is inadmissible as the fruit of an unlawful arrest. For the
reasons below, the Court disagrees.

Evidence obtained as the direct or indirect "fruit" of an illegal search or
seizure, "the poisonous tree," is inadmissible in a state prosecution and must

be excluded. See In re Interest of Ashley W., 284 Neb. 424, 821 N.W. 2d 706

(2012), cited in State u. Oliueira-Coutinho, 291 Neb. 294, 325, 865 N.W. 2d 740,

765 (2015). To determine whether the evidence is a "fmit" of the illegal search

or seizure, a court must ask whether the evidence has been obtained by
exploitation of the primary illegality or whether it has instead been obtained by
means sufficiently distinguishable to be purged of the primary taint. Wong Sun
v. United States, 371 U.S. 471, 83 s.ct. 407 (1963), cited in Ol'weira-Coutinho,
291 Neb. at 325, 865 N.W. 2d at 766. There are three exceptions to the

4



exdusionary role: independent source doctrine, inevitable discovery doctrine,
and attenuated connection doctrine.

According to the "inevitable discovery doctrine" the challenged evidence
is admissible if it inevitably would have been discovered by lawful means
without reference to the police misconduct. U.S. v. Reinsholz, 245 F.3d 765 (8th
Cir. 2001), cited in Ol'weira-Coutinho, 291 Neb. at 325-26 865 N.W. 2d at 766.
lri Nix U. Williams, the Supreme Court of the United States held that "if the

prosecution can establish by a preponderance of the evidence that the

information ultimately or inevitably would have been discovered by lawful
means . . . then the deterrence rationale has little basis that the evidence

would be received." Nix U. Williams, 467 U.S. 431, 444, 104 s.ct. 2501, 2509

(1984). The Supreme Court of the United States explained,

Fairness can be assured by placing the State and the accused in
the same positions they would have been in had the impermissible
conduct not taken place. However, if the government can prove
that the evidence would have been admitted regardless of any
overreaching by the police, there is no rational basis to keep that
evidence from the jury in order to ensure the fairness of the trial
proceedings. In that situation, the State has gained no advantage
at trial and the defendant has suffered no prejudice. Indeed
suppression of the evidence would operate to undermine the
adversary system putting the State in a worse position that it
would have occupied without any police misconduct.

Nix v. Williams, 467 U.S. at 447, 104 s.ct. at 2511. The Nebraska Supreme

Court has held that "if the State shows by a preponderance of the evidence that

the police would have obtained the disputed evidence by proper police

investigation entirely independent of the illegal investigative conduct, then

s



such evidence is admissible under the 'inevitable discovery doctrine." State v.
Ball, 271 Neb. 140, 151, 710 N.W.2d 592, 603 (2006) (citing State U. Andersen,
232 Neb. 187, 440 N.W.2d 203 (1989)).

Assuming that at the time Mr. Short was taken to Police Headquarters
for questioning that no probable cause existed to arrest him for crimes related
to the Deprecia Neelon and Garion Johnson homicide, the phones would have
been inevitably discovered. The evidence shows that Mr. Short would have
been arrested and booked for firearms charges on August 8, 2015, which is the
same day he'was taken to the police station for questioning. The State of
Nebraska has proven by a preponderance of the evidence that upon Mr. Short's
arrest on the firearms charges, the keys, two cell phones, and other items on
Mr. Short's person inevitably would have been lawfully discovered and taken by
the police incident to Mr. Short's arrest. Furthermore, upon Mr. Short being
booked into the Douglas County Correctional facility, Mr. Short's personal
property, such as keys cell phones, wallet, money, driver's license, jewelry, and
clothes would have been booked by law enforcement as evidence and the
remaining items that were not taken as evidence would have been booked into
properq. Therefore, the Court finds that the "inevitable discovery doctrine"
applies to the keys, the cell phones, and the other property taken from Mr.
Short on August 8, 2015.

Lastly on this issue, the Court, in reviewing its Second Amended Order
filed on April 30, 2018 as requested by Mr. Short, finds that the facts
sufficiently support the Court's previous findings to not suppress Mr. Short's

6



cell phones. See Judge Wheelock Second Amended Order, Filed April 30, 2018,
p. 56-59.

B. Whether Probable Cause exists to issue the Search Warrant.

The Fourth Amendment to the U.S. Constitution guarantees "[t]he right
of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures ...," and further provides that "no
Warrants shall issue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be searched, and the
persons or things to be seized." See also, Art. 1, § 7 of the Nebraska
Constitution. Mr. Short argues that the search warrant was not supported by
an affidavit that established probable cause.

The U.S. Supreme Court in Riley U. Califomia, 134 s.ct. 2473, 189 L.Ed.
2d 430 (2014) held that the police generally may not, without a warrant, search
digital information on a cell phone seized from an individual who has been
arrested. The Court reasoned that a search of digital information on a cell

phone does not further the government interests identified in other cases
authorizing the search of a person and his or her effects incident to an arrest,
which interests include addressing the threat of harm to officers and
preventing the destruction of evidence. See Riley v. California, 134 s.ct. 2473,
189 L.Ed. 2d 430 (2014) cited in State v. Henderson, 289 Neb. 271, 854 N.W.
2d 616 (2014).

A search warrant, to be.valid, must be supported by an affidavit which
establishes probable cause. State v. March, 265 Neb. 44?, 658 N.W.2d 20

7



(2003). Probable cause sufficient to justify issuance of a search warrant means
a fair probability that contraband or evidence of a crime will be found. Id. In
reviewing the strength of an affidavit submitted as a basis for finding probable
cause to issue a search warrant, a court applies a "totality of the

circumstances" test. Id. The question is whether, under the totality of the
circumstances illustrated by the affidavit, the issuing magistrate had a

substantial basis for finding that the affidavit established probable cause. Id. In

evaluating the sufficiency of an affidavit used to obtain a search warrant, a
court is restricted to consideration of the information and circumstances

contained within the four corners of the affidavit. Id.

The affidavit presented to the issuing court is an affidavit that is detailed

and specific. By reading the affidavit the County Court Judge knew that
Witnesses observed two black males flee the scene of the Garion Johnson

shooting in a white Chevy Monte Carlo vehicle with paper plates. A white Chevy

Monte Carlo vehicle with paper plates and registered to Mr. Short was

discovered the same day parked at 4628 Binney Street, Omaha, Douglas

County Nebraska. A search warrant was executed at 4628 Binney Street,

Omaha, Douglas County, Nebraska because it was believed Mr. Short resided
at the home.

The affidavit provides the necessary details to establish probable cause to

believe that evidence of a crime would be found in the cell phone data

requested in the affidavit. The affidavit contains sufficient detail to establish

probable cause that Mr. Short was connected to the then ongoing Garion

8



Johnson homicide investigation. It additionally contains information that more
than one individual may have been involved in the Garion Johnson shooting. It
also establishes through the affiant's experience why the typcs of records
requested are likely to produce valuable evidence in a murder investigation.

Applying the totality of the circumstances test, the Court finds the
issuing magistrate had a substantial basis for finding that the affidavit
established probable cause to believe that evidence of a crime would be found
in the two particular cell phone's data requested that were associated with Mr.
Short. The four corners of the affidavit is sufficient to establish probable cause
to issue the search warrant. (Ex. 957).

C. Particularity and 8cope of the Searcb Warrant.

The U.S. Supreme Court in Riley U. Califomia, 134 s.ct. 2473, 189 L.Ed.

2d 430 (2014) held that "cell phones differ in both a quantitative and a

qualitative sense from other objects that might be kept on the arrestee's

person." 134 s.ct. at 2489 cited in State v. Henderson, 289 Neb. 271 at 289,

854 N.W. 2d 616 (2014). The Supreme Court in Riley v. California noted such

quantitative and qualitative differences include the "immense storage capacity"

of cell phones, their "ability to store many different types of information," their

functioning as "a digital record of nearly every aspect of their [ownersl lives,"

and their ability to "access data located elsewhere." 134 s.ct. at 2489-90 cited

in State v. Henderson, 289 Neb. 271, at 289 854 N.W. 2d 616 (2014). The

Nebraska Supreme Court in State u. Henderson, held "given the privacy

interests at stake in a search of a cell phone as acknowledged by the Court in

9
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Riley similar to our reasoning in Sprunger, we think that the Fourth

Amendment's particularity requirement must be respected in connection with

the breadth of a permissible search of the contents of a cell phone." See State v.

Hendersori, 289 Neb. 271, at 289, 854 N.W. 2d 616 (2014). The Nebraska

Supreme Court concluded that a "warrant for the search of the contents of a

cell phone must be sufficiently limited in scope to allow a search of only that

content that is related to the probable cause that justifies the search... A

warrant satisfies the particularity requirement if it leaves nothing about its

scope to the discretion of the officer serving it. That is, a warrant whose

authorization is particular has the salutary effect of preventing overseizure and

oversearching." Id.

In this case the particular records that were requested are:

1. Telephone information, configurations, calendar events, notes and

user account information which can be used to identify or confirm

who owns the phone;

2. Call logs which establish familiarity between people involved in the
incident;

3. Communication records from SMS and MMS messaging, chats,

instant messaging and E-mails;

4. Media files, such as images, videos, audio and documents which

provide a firsthand documentation of actions regarding an event;

s. Internet browsing history;

10



6. Telephone or instrument number or other subscriber number or
identity, including any temporarily assigned network address;

7. The user dictionary on a telephone contains user inputted entries
such as names and uncommon words.

(Ex. 957). The warrant specifically referred to the incident on August 8, 2015,
when Garion Johnson received several gunshot wounds resulting in his death

at 5431 Fontenelle Boulevard. Throughout the course of the Garion Johnson

murder investigation, officers learned that witnesses observed two black males

fleeing the shooting scene in a white Chevy Monte Carlo vehicle with paper

plates. (Ex. 957). On August 8, 2015 a white Chevy Monte Carlo with paper

plates registered to Marcus Short was parked at 4628 Binney Street, Omaha,

Douglas County Nebraska. (Ex. 957). Mr. Short is connected to the Garion

Johnson homicide because of the white Monte Carlo with paper plates at the
Garion Johnson scene.

Not only was the Affiant particular in the scope of the request for the

search warrant but the officer explained why the request was invaluable for the

investigation. The affiant attests that the aforementioned requests are all

invaluable tools when conducting investigations. Phone information, account

notes, and user account information can be used to identify and/or confirm the

owner of the cell phone. Call detail records can serve to establish familiarity

between people involved in an incident. These records contain date and time

stamps that can be significant in construing a timeline of events regarding an

investigation. The records contain phone numbers establishing

11
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communication between parties that are invaluable in establishing co-
conspirators, witness, victim, and suspect information.

The,Court concludes that the search warrant referred to the specific

crimes being investigated and to the type of information encompassed by their
authorization. The Court concludes that the search warrant was limited in

scope and content. There were no catch all phrases used in the affidavit.
Consequently the search warrant affidavit was sufficiently particular and
therefore the warrant met the Fourth Amendment particularity requirement.

D. Bven if the 8earch Warrant is not supported by probable cause the good
faith exception allows Law Enforcement to execute a search warrant while
relying on the affldavit in good faith.

The State argues that Mr. Short's motion to suppress should be

overruled because even if the search warrant affidavit were defective, the

evidence should not be suppressed because the warrant was executed in good
faith. The Court agrees.

That a Fourth Amendment violation occurred does not necessarily mean

that the exclusionary rule applies. Herring v. United States, 555 u.s. 135, 129

s.ct. 695, 172 L.Ed.2d 4'96 (2009) cited in State v. Sprunger, 283 Neb. 531,

811 N.W. 2d 235 (2012). The Fourth Amendment contains no provision

expressly precluding the use of evidence obtained in violation of its commands.

Arizona v. Evans, 514 U.S. 1, 115 S. Ct. 1185 (1995) cited in State v, Sprunger,

283 Neb. 531, 811 N.W. 2d 235 (2012). The U.S. Supreme Court held that "for

the exdusionary role to apply, the benefits of its deterrence must outweigh its

costs." Herrtng U. United States, 555 U,S. 135, 129 S. Ct. 695, 172 L.Ed.2d 4%
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(2009) cited in State v. Spnznger, 283 Neb. 531, 811 N.W. 2d 235 (2012)- The

good faith exception provides that even in the absence of a valid affidavit to

support a search warrant, evidence seized under the warrant need not be

suppressed when police officers act in objectively reasonable good faith in

reliance upon the warrant. State v, Tompkins, 272 Neb. 547, 723 N.W. 2d 344

(2006), modified on denial of rehearing 272 Neb. 865, 727 N.W.2d 423 (2007).

In reviewing the affidavit in exhibit 957 the Court finds that the officer

acted in a good faith reasonable manner in requesting the search warrant. The

Court infers that police officers through the course of the investigation in

speaking with witnesses identified Mr. Short's vehicle as being involved in the

Garion Johnson homicide. Mr. Short's vehicle was traced to 4268 Binney st.,

which is the place where Mr. Short was residing. The affidavit expressly states

that Officers were seeking cell phone data from Mr. Short's cell phones in

connection with his involvement in the Garion Johnson homicide. Accordingly,

the Court finds that the officers search of the contents of Mr. Short's cell

phones were done in a good faith reliance of a validly obtained search warrant.

Co 1.'111 hnM)l(Wl'Flmll

The Court finds that the affidavit did not lack the indicia of probable

cause. Alternatively, even if the affidavit did lack the indicia of probable cause

the 'Court finds that law enforcement officer's reliance upon the warrant to be

entirely objectively reasonable in providing officer Thomas Queen the belief that

probable cause did exist to support the issuance of the warrant to obtain cell

phone data related to Mr. Short's cell phones. The good faith exception to the
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search warrant requirement is applicable under the "totality of the

circumstances" of this case.

The court finds that the motion to suppress as it relates to the affidavit

used to obtain the search warrant by Mr. Short should be overruled and/or

denied.

IT I8 THEREFORE ORDERED, ADJUDGED, AND DECREED that Mr.

Short's motion to suppress is overruled and/or denied as to the affidavit used

to obtain the search warrant.

DA'f'ED this 13t' day, of Febmary 2019.

/
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x- IO J. WHEEL
DISTRICT COURT JUDC.E

Cc: Michael Jensen, Esq.
Sean Lavery, Esq.
Thomas Riley, Esq.
Ann Hayden, Esq.
Mary Dvorak, Esq.
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