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Synopsis

Background: Defendant was convicted in the District Court,
Douglas County, Horacio J. Wheelock, I, of first-degree
murder and firestms offenses after denial of his motion to
suppress, Defendant appealed,

Holdings: The Supreme Court, Freudenberyr, 1., held that;

delay from contingance soupht by defendant before mistrial
was hot includable in constitutional speedy trial anatysis;

eight-month delay afler mistrial was not presumpiively
prejudicial for speedy trial purposes;

triak court acted within its discretion in not dismissing trial as
a digcovery sanction for late disclosures;

alleged falsehoods or omissions in search wamant affidavit
wete not made intentionally, in bad faith, or in reckless

disregard for the truth,

police relied in good faith on warrants to search cell phones,
call records, and cell site location information;

warrants to seatch contents of defendant's cell phones, call
data, and cel gite location were sufficiently particuiar; and

warrantless seizure of defendant's cell phones while he sat in
police croiser was lawtol as a search incident to artest,

Affirmed,

Miller-Lerman, J., filed dissenting opinion.

Procedural Posture{s): Appeliate Review; Pre-Trial Hearing
Motion.

**281 Syllabus by the Count

*§1 1. Judgments: Speedy Trial: Appeal and Error
Generally, a trial court's determination as to whether charges
should be dismissed on speedy trial grownds is a factual
question which will be aflirmed on appeal unless clearly
Erroneous.

2. Pretrial Procedure: Appeal and Exror, Trial cowrts have
broad discretion with respect to sanctions involving discovery
procedures, and their rulings thereon will not be reversed in
the absence of an abuse of discretion.

3. Constitutional Law: Search and Seizurer Motions to
Suppress: Appeal and Eyvror, In reviewing a frial court's
ruling on a motion to suppress evidence based on a claimed
violation of the Fourth Amendment, an appellate court apphies
8 two-part standard of review. Regarding historical facts, an
appellate court reviews the trial court's findings for clear error,
but whether those facts eigger or violate Fourth Amendment
protections is a question of law that an appeliate court reviews
independently of the frial court's determination.

4. Bearch Warrants: Affidavits: Probable Cavse: Appeal
and Error. An appellate court reviews the trial court’s
findings as to whether the affidavit supporting the warrant
contained falsehoods or omissions and whether those wers
made intentionally or with reclkless disregard for the truth
for elear error. An appellate court reviews de novo the
detertnination that any alleped falseboods or omigsions were
not necessary 1o the probable cause finding.

A, Bearch Warrants: Affidavits: Probable Cause: Appeal
and Error. After-the-fact scrotiny by courts of the sufficiency
of an affidavit should not take the form of de nove review.
Instead, a judge’s determination of probable cauge to issue a
search warrant should be paid great deference by reviewing
courts,

6. Search and Seizure. Application of the good fhith
exception to the exclusionary rule is a question of law.

*§2 7. Constitutional Law: Speedy Trial. The right to a
speedy trial ig unigue from other rights enshrined in the US.
Constitution for the protection of the acensed becauge there
is a societal interest in providing a speedy trial, which exists
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separate from, and at times in opposition to, the interests of
the accusged.

&. Speedy Trial: Witnesses, The deprivation of the right to
a speedy trial may work to the accused's advantage when
adverse witnesses become unavailable or their memaories fade
over time.

9. Speedy Trial: Presumptions, Until there is some delay
that is presumptively prejudicial, there is no necessity for
inquiry inte the other factars that go into the balance in
determining if the right o a speedy trial has been violated,

10. Constitutional Law: Speedy Trial, Counsel cannot
seck and obtain continnances o give the defenge more time
to be ready for trial because of the governments dilatory
behavior and then, after the fact, reverse course and claim
that the indictment should be dismissed on the ground that the
defendant’s right 1o 2 speedy trial under the U8, Constitution
has been infringed because of that behavior,

1. Speedy Trisl A defendant cannol ¢laim the loss of the
fundamental right to a speedy tral through the inherent delays
of & process the defendant bas called upop---even if that
process was to vindicate another fundamental right.

12. Constitutional Law: Speedy Trial: New Trial: Appeal
and Error. Absent extraordinary circumstances, an appellate
court does not consider the entire period of time beginning
with the original charge or arrest in computing the length
of the delay when there has been a mistrial. Instead, the
constitutional speedy trial analysis focuses only an the period
after the mandate for a new trial and the subsequent refrial.

13, Speedy Trial, Only misconduct involving deliberate
delay tactics designed to circumvent the right to 4 speedy trial
13 an extraordinary chroumstance warranting consideration of
the period of delay before & mistrial.

14. Constitutional Law: Speedy Trial: Presumptions. A
delay of a year or more is the benchmark commonly
recognized as presumptively prejudicial in a constitutional
speedy trial analysis,

15, &peedy Trial: Verdicts: Sentences. The more complex
and setious the crinse, the longer a delay might be tolerated,
because society also has an interest in ensuring that longer
sentences are rendered upon the most exact verdicts possible,

16. Constitutional Law: Prosecuting Attorneys: Evidence,
A defendant hay s constitutionally protected privilege to
request and obtain from the prosecution evidence that is
either material to the guilt of the defendant or relevant to the
punishment to be imposed.

*83 17. Police Officers apd Sheriflss Prosecuting
Attorneys: Evidence. Police conduct resuliing in
suppression of favorable material evidence is imputed to the
proseution.

18. Due Process: Motions for Continuance: Evidenece.
There 18 no due process violation when the defendant has had
an opportunity to request a continnance to adequately prepare
the defense in light of evidence that, while disclosed late, is
ultimately disclosed before the end of trial.

19. Constitutional Law: Speedy Trial, The Fifth
Amendment has only a limited role to pluy in protecting
againgt oppressive delay in the criminal context.

20. Criminal Law: Pretrial Procedure. Discovery in a
criminal vase iy generally controlled by either a statule or a
coutt rule.

21, Crimieal Law: Courts. When a cout sanctions the
government in a criminal case for its failwe fo obey
court orders, it muost use the least severe sanction that
will adequately punish the government and secure future
compliance,

22, Pretrial Procedure: Dismissal and Nossuit, Dismissal
a5 @ sanction for a discovery violation is only appropriate
whaote less drastic alternatives are not available.

23, Judgments: Words and Phrases. An abuse of discretion
peccurs when a trial court's dectsion #s based upon reasons that
are untenable or unreasonable or if its action iz clearly against
Justice or congeience, reason, and evidence.

24, Search Warrants: Affldavits: Probable Cause. To
detenming whether a warrant wag issued upon probable cause,
a court generally limits its review to the four corners of the
affidavit.

25, Affidavits: Evidence. An exception to the lmitation
of the court's review 1o the four gorners of the atfidavit is
where the defendant makes a pretininary proffer of falsity
wartanting an evidentiary hearing,
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26, Affidavits: Probable Cause: ffearsay. Probable cause
may be founded upon hearsay as well as upon information
within the affiant’s own knowledge that sometimes most be
gamered hastily.

27. Search Warrants: Affidavits: Probable Cause: Pulice
Officers and Sheriffs: Presumptions: Proof. While there
15 a presumption of validity with respect to the affidavit
supporting the search warrant, that presumption may be
gvercome and a scarch warrant may be invalidated it
the defendant proves the affiant officer knowingly and
intentionally, or with reckless disregard for the truth, incloded
in the affidavit false or misleading statements that were
necessary, or material, to establishing probable catse,

28. Search Warrants: Affidavits: Probable Cause.
Omissions in an affidavil vsed to obtain a search warrant
are considered to be misleading when the facts contained
in the omitted material tend to weaken or damage *84 the
inferences which can logically be drawn from the facts as
stated in the affidavit.

29, Bearch Warrants: Probable Cause: Police Officers
and Sheriffs; Evidence: Proof. H the defendant successfully
proves, by a preponderance of the evidence, that the police
knowingly and intentionally, or with reckless disregard for
ihe fruth, included a false or misleading staternent or omitted
information material to a probable cause finding. then the
court examines whether the evidence obtained from the
warrant and search was fiit of the poisonous tree,

30. Search and Seizure:; Affidavits, Mere negligence
preparing the affidavit will not lead to suppression, as the
purpose of the exclusionary rule is to deter misconduct,

31. Bearch Warrants: Affidavits: Probable Cause: Police
Officers and Sheriffs. Observations by fellow officers
engaged in a common investigation are a reliable basis for
a warrant, and probable cause is to be evaluated by the
coltective information of'the police as reflected in the affidavit
znd is not Hmited to the firsthand knowledge of the officer
who executes the affidavir,

32. Search Warrants; Probable Cause: Words and
Phrages. Probable cause sufficient to justify issuance of a
search warrant means a fair probability that contraband or
evidence of a crime will be found in the item to be searched.
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33, Constitational Law: Search Warranis: Probabile
Cause. The Fourth Amendment's express requirement of
particularity for a search warrant is closely related to its
express requirerment of probable cavse.

34, Search Warrants: Affidavits: Probable Caupse. A
warrant affidavit must always set forth padicular facts and
circumstances undertying the existence of probable cause, 50
as to allow the mapistrate to make an independent evaluation
of probable cauze.

35, Criminal Law: Search and Sefzure: Fvidence. The
nexus between the alleged crimes and the article to be
searched does not need to be based on direct observation; it
gan be found in the type of crime, the nature of the evidence
sought, and the normal mferences as to where such evidence
may be found.

16. Probable Canse: Folice (Hficers and Sheriffs. Probable
cause may be based on commonsense conclugions about
human behavior, and due weight should be given to mferences
by law cnforcement officers based on their experience and
specialized training.

37. AfAdavits: Police Officers and Sheriffs. Wholly
conclusory stotements by a law enforcement officer afftant
that the affiant has reliable information and reason to believe
evidence of a crime will be found in a particular place are
mauficient,

*85 38, Constitational Law: Probabie Cause: Words
and Phrases. “Probable canse” iz a term of art in Fourth
Amendment jurisprudence that is defined as & practical,
nontechnical congeption that deals with the factual and
practical considerations of everyday life on which reasonable
and prudent people, not legal techinicians, act,

39, Search Warrants: Affidavits: Probuble Cause. The
fundamental question in a challenge to an affidavit for
lack of probable cause is whether, under the totality of
the circumstances ilustrated by the affidavit, the issuing
magisirate had o substantial basis for finding that the affidavit
established probable cause.

40, Search Warrants: Affidavits: Probable Cause, The
magistrate who is evaluating the probable cause guestion
must make a practical, comtonsense decision whether,
given the totality of the sircumstances set forth in the
affidavit, including the veracity of and basis of knowledge
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of the persons supplying hearsay information, there is a fair
probability that contraband or evidence of a crime will be
found in & particular place.

41, Senrch Warrants: Affidavits: Probable Cause, Where
the circumstances are detailed, where reasons for crediting the
source of information ts given, and where the magistrate has
found probable cause w exist, the court should not invalidate
the affidavit in 8 hypertechnicat manner.

42, Affidavits: ¥Probable Cause. Reasconable minds
frequently may differ on the question whether a particular
affidavit establishes probable cause.

43. Probable Cause: Police Officers and Sheritfs. Law
enforcement cannot only rely on the general ubiquitous
presence of cell phones in daily life, or an inforence that
friends or associates most often communicate by cell phone,
as a substitate for particularized information o support
probable cause that a speeific device contains evidence of a
crime,

44. Probable Cause: Police Officers and Sheriffs. To
support probable cause, stateinents based on law enforcement
expertise and experience must be necompanied by particular
facts and circumstances such that, under the totality of the
circumstances, including commonsense conclusions about
human behavior, there is & substantial basis for concluding
evidence of a crime will be found on the phone or phone
information searched,

45, Bearch Warrants: Probable Canse, What will constitute
sufficient particularized information to support probable
cause that & cell phone or cell phone information searched
will contain evidence of a erime depends upon the nature and
circumstances of the erime and what is sought in the warrant.

46. Criminal Law, }t can be generally recopnized thal cel
phones tend to accompany their users everywhere, and thus,
it may be inferred that a suspect's cell phone probably
accompanied the suspect at the time of the crime,

*86 47, Search Warrants: Probable Cause: Affidavits, A
warrant may be considered so lacking in indicia of probable
cause if the applicant files merely a bare bones affidavit,
one which contains only wholly conclusory statements and
presents essentially no evidence outside of such conclusory
staternents,
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48, Bearch and Seizure: Police Officers and Sheriffs,
To wigger the exclusionary rule, police conduct must be
sufficiently deliberate that exclusion can meaningfully deter
such conduet and sufficiently culpabls that such deterrence is
worth the price paid by the justice system, as exclugion serves
to deter deliberate, reckless, or grossly negligent condisct, or
in some circumstances recurring or systemic negligence,

49, Search Warrants: Affidavits: Police Officers and
Sheriffs: Probable Cawse. The good faith exception is
applicable to an affidavit that fails to satisfy the substantial
basis test to support probable cause, when police officers
act in objectively reasonable good faith in reliance upon the
warrant.

50, Bearch Warrants. A purpose of the particularity
requirernent for a search warrant is to prevent the issuance of
warrants on loose, vague, or doubrful bases of fact.

51. Constitutionat FLaw: Search and Selzwre: Search
Warranss: Police Officers and Sheriffs, The particularty
requirement of the Fourth Amendment protects against open-
ended warranis that leave the scape of the search to the
discretion of the officer executing the wamant or permits
gelzure of items other than what is described.

32, Constitutional Law: Search Warrants: Police Officers
and Sheriffy. To satisfy the particolarity requirement of the
Fourth Amendment, a warrant st be suffictently definite
to enable the searching officer w idemiify the property
aythorized to be seized.

53, Search Warrants. The degree of specifivity required in a
warrant depencds on the circumstances of the case and on the
type of tems involved.

34. Search Warrants: Probable Canser Evidence. A
search warrant may be sufficiently particular even though it
describes the items to be seized in broad or generic torms if
the description is as particular as the supporting evidence will
altow, but the broader the scope of a warrant, the sironger the
evidentiary showing must be to establish probable cause.

35, Search and Seizure: Search Warrants: Probable
Canse. A warrant for the search of the cotitents of a cell phone
must be sufficiently Hmited in scope to allow a search of only
that content that is related to the probable cause that justifies
the search.
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36, Criminal Law: Police Officers and Sheriffs: Evidence,
Officers cannot predict where evidence of a crime will be
lovated in a cell phone *87 or call records or in what format,
sueh as texts, videos, photographs, emails, or applications.

57, Criminal Law: Police Officers and Sheriffs: Evidence.
There is no way for law enforcement to know where in the
digital information associated with cell phones it will find
evidence of the specified crime.

38, Constitutional Law: Search Warrants. The
most important constraint in preventing unconstifutional
exploratory runmmaging is that the warrant limit the search
o evidence of a specific crime, ordinarily within a specific
timne period, rather than allowing a fishing expedition for all
criminal sctivity.

59. Constitutional Law: Search and Seizare. A brief
examination of all glectronic data associated with a cell phone
is usually necessary in order to find where the information to
be seized 18 located, and sucn examination s reazonable under
the Fourth Amendment,

60. Constitutional Law: Warrantless Scarches: Search
and Seizure. Wamrantless searches and seizures are per se
unreasonable under the Fourth Amendment, subject only to a
few specifically established and well-delineated exceptions,
which must be strictly confined by their justifications,

61. Constitutional Law: Arrests: Search and Seizure. In
the case of a lawful custodial amrest, a full search of a
person is not only an exception to the Fourth Amendment's
watrant requirernent, but is also a reasonable search under that
amendment.

62. Arrests: Search and Seizure; Frobable Cause. A search
incident to an arrest can be made before an arrest ag long as
probable cause for the arrest exists before the search.

63, Arrests: Senrch and Seizare: Probable Cause. It doeg
not matter that a defendant ig not formally placed under arest
until after a search, so long as the fruits of the search are not
necessary to support probable cause to arrest,

64, Warrantless Searches: Probable Caupse: Police
Officers and Sheriffs. Probable cause to support a
warrantless arrest exists only if law enforcement hag
knowledge at the time of the arrest, based on information
that is reasonably trustworthy under the cireumnstances, which

would cause a reasomably cantious person fo believe that &
suspect has committed or is committing a crime.

65, Arrests: Probable Caunse: Police Officers and Sheriffs,
Under the collective knowledge doctrine, the existence of
probable cause justifying a warrantless arrest is tested by the
collective information possessed by all the officers engaged
in 4 cominon investigation.

Appeal from the District Cowrt for Douglas Couniy:
HORACIO I WHEELOCK, Judge. Affirmed.

Attorneys and Law Firms

Thomas C. Riley, Dovglas County Public Defender, Omaha,
for appellant,

Douglas ). Peterson, Attorney General, and Stacy M. Foust,
Lincoln, for appellee.

Heavican, C.J,, Milter-Lerman, Cassel, Stacy, Funke, Papik,
and Freudenberg, 1.

Frendenberg, J.

+%287 *88 I, INFRODUCTION

The defendant challenges the district cout’s denial of a
motion 1o dismiss with prejudice or for absolute discharge
based on late disclosures of discovery information resulting in
detays the defendant argues implicated his speedy trisl rights.
The defendant also challenges the admission of evidency at
trial obtained from the searches of his residence, cell phones,
call records, and cell site location information ¢on the ground
that the searches violated his Fourth Amendment rights.
Specifically, the defendant asserts that the seizure of his cell
phones was pursuant to an unlawful arrest and the information
contained thereon would not bave been inevitably discovered;
the warrant for the search of his residence was based on
an affidavit containing falsities and materisl omissions; the
warrants for the searches of his cell phopes, call records, and
cell site location information were supported by affidavits
that fuiled to support probable cause; and the warmants for the
searches of his cell phones, call records, and cell site location
information lacked particularity. We affirm.

I BACKGROUND
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Marcus L. Short's convictions stem from three separate
incidents that were tried together in two trials afler the first
trial resofted in a mistrial. Following a retrial, Short was
cottvicted of murder in the first degree, a Class LA felony; vse
of & firearm to comimnit a felony, a Class IC felony; and two
counts of possession of a firearm by a prohibited person, each
a Class 1D felony, in relation to the death of Garion Johnsouw.
*89 Short was acguitted on the murder charge relating to
the: death of Deprecia Neelon and the accompanying use of
a firearm to commit a fetony charge. Short was sentenced to
tife imprisonment for Jolnmson's murder and 49 to 50 years’
imprisonment on each of the other convictions to be served
consecutively with the life sentence.

1. BHOOTINGS

The charges stemmed from three separate shootings on
separate days, August 3, 6, and 8, 2015, suspected to be
perpetrated by Shost, Preston Pope, and Shadow Harlan,
Neston was killed on August 6. Johnson was suspected to be
the target in all three shootings and was ultimately killed on
August §. Johnson was Neelon's boyfriend's cousin,

() August 5, 2015

At approximately 6:35 p.m. on August 5, 2015, Johnson was
sitting in a white Chevy Tmpala outside of Meelon's regidence
when an individual wallked up and fired a gun at him, Johnson
wag able to run away as the shooter chased him. One 45.
caliber spent shell casing and a tennis shoe were recovered at
the seene, Two witnesses identified a photograph of Pope as
the shooter.

() August 6, 2013

In the early evening hours on August 6, 2015, someone
intentionally set the ouide of Neelon's residence on fire.
‘While Nealon was outside investigating and attempting to put
the fire out, she was shot seven times and died at the scene.

That same night, an anonymous tip came in regarding a person.
named “Shadow” telling people that he had been involved ina
shooting a few blocks away. Officers responded to the address
provided in the tip, which was a couple blocks from the
Neslon residence, and apprehended Harlan as he tied to flee
from the residence. Harlan matched witnesses” deseriptions
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aof the shooter and was wearing the same clothes deseribed by
witnesses when he was apprehended.

288 Y90  Withesses observed multiple individuals
quickly leave the area after the Meclon shooting in two
separate vehicles: an older blue van snd 2 white sedan,
Officers later Iocated and attempied a traffic stop of a van
matching the description on August 14, 2015, Pope fled the
traffic stop and was later arrested in the area where the van
was focated. The van was registered to Pope's mother, but she
told officers that Pope used it.

Evidence recovered at the Neclon residence included a black
knit glove and three 45-caliber spent sholl catings, A pricetag
from a pair of jersey gloves way found in the alley abour a
block away from the Neelon residence,

A fingerprint lifted from the pricetag was matched 1o Short.
Further DINA testing also revealed that Short counld not be
excluded as a partial profile contributor to DNA found on the
instde of the glove,

{c) August §, 2015

Johnson was at the regidence of his girlfriend, Mikayla Finley,
on Fomenelle Boulevard on the moming of August 8, 2015,
Finley told officers that she told Johnsen to move her white
Chevy Impala into the garage, When Johnson was outside
moving the Impala into the garage, Finley heard noises she
believed were gunshots, Johnson reversed the vehicke, circled
through neighboring yards, and crashed into the garage of
a nearby residence, all while shots were being fired at the
Impala.

Finley told officers that she saw two males standing around
her Impala and that one made eye contact with her. She
provided a general description of him to police, but was
unable to dentify anyone when she was presented with a
photographic lineup that day.

Witnesses, meluding Finley, described the shooters. Both
ware dark clothing, and one was deseribed asa Black male, in
his late teeny, approximately 5 feet B inches wall, and dressed
in a black hoodie or a black hoodie with a red “N™ on it.

¥931 A wimess reported a suspicious white Mente Carlo

with white and blue dealership plates parked in the area that
morning on 41st Street. Another witness reparted seeing two
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Black males dressed in black hoodies and black sweatpants
walking fast through yards, from the direction of where he
heard gunshots and a crash, and subsequently heading south
on 41st Street. Seconds later, this witness saw what appeared
to be a white Monte Carlo speed north on 4 15t Street. A police
detective lived in that area, and video swrveillance from his
house showed a white Chevy Monte Carlo that traveled south
on Fontenelle Boulevard ar 9:4% am,

Evidence recovered from the scene included four 45-caliber
spent shell casings. Law enforcement believed the shooting
was related to the August 5 and 6, 2015, shootings.

Detectives were provided the description of the white Chevy
Monte Carlo and Short's name, whose fingerprint matched the
fingerprint found on the prcetag near the Neclon residence,
At 1:31 p.m., law enforcement arvived at Short's last known
addrees at 4268 Binney Strect. There they discovered, parked
in the driveway, a white Chevy Monte Carlo with white and
blue “paper plates” and in-transits for “M.S.” in the window.

2, SEARCH OF SHORT'S RESIDENCE

Dat. Ryan Hinsley drafted an affidavit for a search warrant of
4268 Binney Street, and he joined law enforcement already at
the residence at 4:17 pan. on August 8, 2015, with the signed
search warrant,

{2} Affidavit

in the aflfidavit for the search warrant, Hinsley stated officers
had just and reasonable **289 prounds fo believe that certain
types of property would be found at 4268 Binney Sireet
and requested permission to seize items from the house and
from the Monte Carlo in the driveway, a8 well ag the ability
to process ary arcas that may contain @ DNA profile or
fingerprints.

[terns of interest to be seized included venue items identifying
thoyge parties either who owned or who were in *92 control
of the residence and the white Chevy Monte Carlo with in-
trangits and dealer paper plates; firearms; amimunition; any
companion equipment for firearms; cell phones; computers;
audio and video equipment; storage media; and “{alny and
all ¢lothing or property believed to have been wom and/or
used during the comnmmission of the assault, to include, but not

limited to & black hoodic with a red *N° on it along with a
black bandana with white design and a red bandana.”

Pertaining to the just and reazonable prounds for believing
stich evidence would be found at the residence, the affidavit
described:

On Tuesday, August 4, 2015, Omaha Police Departinent
Officers received a radio call to [the Neelon residence] for
an attempted felony assault, The victim was identified as
JORNSON, Garion [date of birth] 06/ ... /1996 who was
uncooperative at the tme,

On Wednesday, August 5, 2015, Omaha Police Department
Officers received a radio call to [the Neelon residence]
for a shooting, The victim in that incident later died
from her injuries, During that investigatior, Omaha Police
Depariment Crime lab recoverad a glove from the seene
and from that glove obtained a fingerprint that was found
to belong to Marcus SHORT {date of birth} 10/ ... /89,

The affidavit further described:

On Saturdey, Avguat 8, 2015, at
0949 hours officers of the Omaha
Police Departiment were called to [a
specific address on] Fomtonelle [sic]
Boulevard, Omaha, NE in regards to a
shooting. Upon amrival officers located
the victim {later identified as Garion
JOHNSON, date of birth 06/ ... /1996)
inside the drver's seat of a white
2007 Chevy Impala ... JOHNSON had
been shot several times throughout his
body and was transported from the
seene by medics to Creighton Health
Initiative (CHY) Hospital where he
later succumbed to his injuries,

3 It was later elicited through testimony that the dates
in the affidavit of the prior incidents were incorrect and that
it was actually August 6, 2015, that the Neelon homicide
oceurred.

The affidavit further described Finley's statements to the
investigating officers:
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Officers located JOHNSON's
girlfriend (Mikayla FINLEY, date of
birth 4/ ... /1990) ... FINLEY stated
she then heard a series of muffled
banging noises coming from the
garage arca which she believed were
guti shots. FINLEY advised she looked
out the front window of the residence
and saw two unknown males standing
around her Impala and JOHNSON in
the front seat attempting to back out
of the driveway. FINLEY stated one of
the males made eye contact with her
and was described as a [IBlack male,
16-18 years old, 5785710, 140-160
pounds, wearing a black hoodic with a
red “N™ on the front [of] it

The affidavit stated what other withesses on the scens of
the Johnson homicide on August 8, 2015, reported 1o law
enforcement:

[Another witness] was also located at the scene and brought
to QPD Central for an interview. [She] advised she saw one
{Bllack male wearing all black clothing **2%0 (hoodie)
and a bandanas covering his face shooting with hie right
hand st the white Chevy Impala. [The witness] advised the
Impala then drove through her front vard trying to flee from
the shooter and eraghed into 4 house 4 few house[s] down
from the originating house,

... Additionally, witnesses stated afler the shooting two
[Bllack males were seen running through yards and got
into & white Chevy Momte Carto parked towards the west,
which then fled from the area westbound on Font{e|nelle
Boulevard with paper plates.

Finally, the affidavii described how the investigation on
August 8, 2015, progressed to 4268 Binney Street:

*Q4 On Saturday, August 8, 2015,
members  of the Omaha Police
Department fater located a White
Chevy Monte Carlo with In-Transits
and paper plates parked in front of
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4268 Binney Street, At that location,
Officers also located a party identified
as Marcus SHORT [date of birth]
14/ ... /89,

{b) Fruits of Search

Officers in their search discovered two flrearms in Short's
bedroom at his residence, a .45-caliber Glock handguon and
a . 387-caliber Smith & Wesson revolver. In addition to the
two firearms, officers seized or took photographs of several
other iterns found at the house, including 2 muddy pair of
black pants, two black hoodie sweatshirts, meddy shoes, and
two pairs of black gloves. The officers also seized as venue
items a cell phone receipt on which Shor's name and a phone
nymber with & 702 area code appeared, as well as a form from
the Douglas County public defender's offico regarding Short's
ropresentation in a misdemeanor matter identifying Short ag a
client with his contact information including his 4268 Binney
Street address and the phone mamber with the 702 ares code.

3. SEIZURE OF CELL PHONES

Short was not initially at 4268 Binney Street at the time law
enforcement arrived, but agreed to Det. Candace Phillips’
request that he return to his residence, Officers, including
Phillips, met Short at the perimeter of the crime scene upon s
arvival, approximately three houses away from his residence,

Officers handcuffed Short and placed him ina police cruiser.
They seized two cell phones and a set of keys from hig
person. At sorme point, Short was relessed froms the handendls
and given his phones back, but afler some disagreement
between law enforcement officers, Short was placed back in
handeuffs and his phones were seized again. Short was then
transported to the Omaha Police Department (OPD) wheve
he was held in an interview room and interviewed by Det,
Bugene Watson and another detective. It was approximately
3 hours after being *95 trangported to OPEY, while Short
was being interviewed, that law enforcement found the two
firearms at Short's residence. Upon that discovery, Short was
formally arrested on two counts of possession of a firearm by
a prohibited person,

5
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4, SEARCH OF CONTENT OF CELL PHONES

On August 11, 2015, officers obtained n warrant to search
Short's cell phones that they had seized from Short's person on
August B, which were an LG model LG237¢ flip-style phone
(1. flip phone} and an LG madel LE740 phone (LG smart
phone).

(a) Affidavit

The affidavit for the search warrant included the information
that (1) witnesses to the Johnson homicide described a suspect
vehicle fleeing the area after the shooting as being & white
Chevy Monte **291 Carlo with no license plates, digplaying
in-transits and dealer paper plates; (2) the sugpect vehicle was
located in the area of 424 and Binney Streets; (3) Short was
identified as the owner of the vehicle; (4) Short was lovated
on August 8, 2015, and transported to OFD to be interviewed;
and (5) Short had the LG flip phone and the LG smart phone
in his possession, which were booked into evidence.

Further, the affidavit stated:

Affiant Officer knows, through training and experience,
that persons use cellular telephones to communicate. This
includes .., persons planding a crime, committing a crime
and/or trying to regroup after committing a crime. These
commumications ¢an by in the form of telephone calls,
emails and/or messages, People are also know{n] to contact
partics using cellular telephones via telephone calls, emaily
of messages and threaten physical harm to others,

Affiant Officer koows, through training and expericnce,
that persons who engage in criminal acts will sometimes
take video of the act, video before commiiting the crime
and/or after the crime was committed, Persons are *96

also known to pose with weapons and take photographs of

themselves and others displaying weapons,

The affidavit requested to search specific categories of data
on the cell phones and specified what each of those categories
could reveat with repard to a criminal investigation, which the
search warrant used and restated as the areas authorized to be
searched.
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{b} Warrant

The search warrant authorized a search of the LG flip phone
and the LG smart phome in relation to the homicide of
Johnson and allowed offivers to obtain from the cell phones
the following: (1) phone information and configurations; (2)
user sceount information; (3) call logs; (4} contact lists;
(3) shorl and muitimedia messaging service messages; (6)
chat and instant messages; {7) email messages; (8) mnstalled
applications and their corresponding data; {9) media files such
as images, videos, andio, and document tiles; (10) internet
browsing history, including bookmarks, “browser cookies,”
and associated cache files; (11) cell tower comections, globat
positioning system fixes, waypoints, routes, and tracks; (12)
WiFi, Bluetooth, and synchronization connection history;
(13) memos and notes; (14} user dictionary information; and
(13) calendar information. The warrant further stated:

Affiant Officer or their agents may
be required o examine every file and
scan its contents briefly to determing
whether it falls within the scope of
the warrant. This is necessary as it is
difficult to know prior to the search
the level of the technical ability of
the device's user and data can be
hidden, moved, encoded or mishbeled
to evade detection.

{¢c) Fruits of Search

Pursuant to this search, police determined that the phone
number for the LG flip phone was 402-619-2962. Since this
was only a flip phone without capabilities to tke sereenshots,
ihe officer who exanmtined the phone took photographs of *97
the screen and those photographs were entered into evidence.,
The photographs of the LG flip phone's content included
several text messages and phone calls between this phone and
Pope's phone,

The LG smart phone had a “SIM™ card which usually
contains anly the subsceriber number and phone nurmber of
the device. This card was removed from the phone and put
into a reader to read the cotitent on the card, and the nuntber
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associated **292 with the phone was discovered o be
T02-619-1025,

The LG smart phone itself was “locked,” and OFD did not
have the capabilitics in 2015 to take data from a locked
phone. The LG smart phone was sent to 2 computer crime
institute that used a cornputer program (o read the data
chip of the phone and then returned a readable report of its
findings. The data of the LG smart phone showed several
contacts, including incoming and outgoing phone calls and
text messages between the LG smart phone and Pope's
phone (contacts with “Playboi™) and contects with “Shadow,”
perceived to be Harlan. The phone also showed that Short
vistted websites Tor news articles about the homicides.

5. SEARCH OF CALL RECORDS WITH
CELL STTE LOCATION TNFORMATION

Om August 11, 2015, a warrant was issued for information
from a cell phong service provider in repard to the phone
nunber 702-619-1025 (Short's LG smart phone) and a
number of another cell phone unceiated to Short's appeal. An
identical warrant was issued for information from another
vell phone service provider in regard to the phone number
402-619-2962 (Short's LG Qip phone) and two ofher numbers
unrelated to Short's appeal. A new warrant was obtained on
December 8, 2018, for the search of call records and cell gite
location information for the 1.G smart phone, after the court's
ruling that Short's staternents as ta his phone numbers, relied
upon in the original warrant, were obtained as a firwit of an
unlawiul areest and in viotation of Short's Miranda rights and
Short's right to counsel. The court determined the December
2018 search *98 warrant wag independent of the tainied
evidenve because police obtained the same phone number
associated with Short while executing a valid search warrant
at Short's residence. No explanation was offered as to why
Short's LK flip phone was not included in the 2018 wamant,
since the phone number for that phone was found during
the search of the physical phone pursuant to a valid search
warrant discussed above. Only the Decernber 5 warsant is at
issue in this appeal.

{a} Warrant

The search warrant authorized officers to obtain custower
or subseriber information for the LG smart phone with
the phone nunber 702-619-1025 for the July 8 to Angust

10, 2015, time period. It also awthorized “[a]ll vecords and
other information relating to” that number and time period,
including (1) the records of user activity for any connections
made to or from the account, including the date, time, length,
and methed of connections, data transfer volume, user nams,
and source and destination of internet protocol addresses;
(2} all available toll records to include call detail, “SMS
detail, data sessions, per call measurement data (PCMD),
roumd trip time (RTT), NELOS, cell site and cell site sector
information and cellular network identifying information™,
{3) the noncontent information associated with the comtents of
any communication or file stored by or for the accounts, such
as the source and destination email addresses and intemet
protocol addresses; (4) the correspondence and notes of
records related to the accounts; and (4) the current cellular site
Yigt, in electronic format, which includes any and all markets,
switches, and areas the target phone utilized during the time
period above,

{b) Affidavit

In support of the December 2018 warmant, the affidavit
indicated the grounds for isspance of the search wareant
included the following: (1) witnesses after the Johnson
homicide stated that two Black males wese scen running
through vards and that they then got into a while Chevy Monte
4203 Carlo *99 wilh in-iransits and dealer paper plates,
{2) the guspect velicle was located in the area of 424 and
Bitiney Streety, and (3) the owner of the vehicle was identified
as Short.

With regard to how the police came to determine Short's
phone number, the affidavit stated:

On Saturday, August Bth 201{5], Omaha Police Homicide
Detectives Wendi DYE ... and Ryan HINSLEY .. served
8 court ordered search warmmant at 4268 Binncy Street,
Omaha, Nebraska, Douglas County {Short's residence].
Through the course of the investigation it was determined
that suspect Marcus SHORT ... restded at this residen[es].
Items of venue with Marcus SHORT'S name were located
in the residence in the upstairs/attic bedroom,

Hem #12 document bearing Marcus SHORT's name was
found in the trash in the bedroom. The document was
issued from the Douglas County Public Defender's Office
containing the following information:

Cliont Nane: SHORT, Marcus
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Address: 4268 Binney Sweet Omatia, Ne 68111
Telephone Number: 702-619-1025

Date of Birth: 10/... /1989

Charges: Paraphernalia and Resisting

A second tececipt from [a cell phone provider]
with Custorner Name; Marcus Short phone number
702-619-1025 dated 8/2/2015 1:41:58 pm was also located
in the bedroom of Marcus SHORT.

Affiant Officer belioves through the receipts, Marcus
Short was using the phone number 702-619-1025 1o
comnunicate with others.

Regarding the need for the records for the investigation, the
affidavit stated:

Afftant Officer believes that if she is granted (his Search
Warrant the information received from the carrier would
help to identify other witnesses and suspecis to the ¢rime
under investigation, The information gained would also
*100 help officers determine the locations of the cellular
telephone devices used and thus the persons nging those
telephone nurobers, This information wanld help to prove
or disprove statements of witnesses and/or suspects,

Affiant Officer is requesting the time period listed above to
determine a pattern of behavior for the target(s) both before
and after the crime under investigation,

From traiming, experience and research Affiant Officer is
aware that the data stored by cellular network providers can
provide invaluable insight for erimingl investigations.... In
addition to personal use, cell phones are often nsed as tools
inn criminal activity, Affiant Officer is aware of numerous
instances where cell phones were used by participants
in crimies to eommunicsie via voice and text messaging,
Affiant Officer is also aware of instances where the cell
phone was operating in the background, accessing the cell
provider's network, and generating location based data.,
When a cell phone interacts with the cellular provider's
network, it lcaves records that allow for the identification
of locations where the cell phone accessed the network,
These interactions between the cell phone and the network
¢an be created intentionally or accidentally by the user,
or astormatically by the device iiself as part of its regular
functioning.
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The affidavit further cxplained how cach of the categories
of information requested from the cell phone service
providers could be “invaluable tools”™ when conducting a
criminal investigation such as agsigting i identifying or
confirming the owner of a cel phone; constructing a timeline
of **294 events regarding an investigation; cstablishing
communications between parties to identily coconspirators,
witnesses, or victims; establishing the proximity of a location
of the cell phone to demonstrate that the device, and its user,
was in & location associated with an incident; and providing
insight im0 an individual's level of gulpability and knowledge
reganding an investigated incident,

*3101 (¢) Fruits of Search

The records received were sent to the Federal Bureau of
Investigation for assistance. There, a special agent used the
call records provided by the two cell phone service providers
to map out the cell towers being used during the activity of
Pope's phone and Short's LG smart phone on August 5, &, and
%, 2015, and to give an approximate location of the cell phones
on those dates. Using the call detail record with cell site
information that identifies which switch, cell tower, and cell
face sector of that tower that the cell phone used when it made
g eall, the special agent was able to determine that Short's
1.3 smart phone made six calls between 5:30 and 7:30 p.m.
on August 3 and was not in the area of the Neelon residence
when these calls were made. Pope's phone made eight ¢alls
between 5:30 and 6:39 p.m. on August 5 while Pope's phone
location prograssed north and was within the footprint of the
tower that covers the area of the Neelon residence by the time
of the phone call at 6,26 p.m. On August 6, between 7:30 and
9:07 p.m., Short's LG smart phone was not fn the footprint of
the tower that covers the Neelon regidence, but Pope's phone
wats. On August 8, {ocusing on the Johnson homicide crime
scene on Fontenelle Bowlevard, the spegial agent determined
that between 6 and § a.m., Bhort's LG smart phone was in
the area of his residence and then moved w the ares of the
Jobnson crime scene for phone calls made between 8 and 1)
a.m. Pope’s phone was also in the area of the Johnson crime
scene on August 8 between § and 10 a.m. and was kater in the
area of Short's residence between 10 and 11 am.

6. DISCOVERY DELAYS AND MOTIONS TO
CONTINUE QCCURRING BEFORE MISTRIAL

ko
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(a) Short's October 4, 2016, Motion 1o Compel Discovery

On October 4, 2016, defense counsel moved o compel
discovery the prosecution had fatled to disclose in accordance
with 2 courl order issued approximately 4 months before. In
*i)2 the motion, Short reguested an order compelling the
State to provide the DNA results of the clothing tested; the
fingerprint analysis notes and reports for the glove found; the
cell tower data, reports, and notes for the LG flip phone and
the LG smart phone; the call and text history for the “white
Tphone™ and the “ack Spring” phone seized; all reports for
multiple case files; and all photographs shown to Johnson's
girlfriend, Finley, on August § and 10, 2015, The State
explained at a hearing on the motion that it was expediting
disclosure of discovery materials the best it could. No order
resulted directly from the October 4 metion to sompel.

(I Short's December 12, 2016, Motion to Continue

On December 12, 2016, counsel Jor Short filed a motion to
continue the tral on several grounds, including significant
delays in the receipt of discovery materials, The court granted
the motion to continue. 1t reget trind for May 15, 2017, stating
in the order that the “specdy trial clock is stopped™ until then.

(c) Shorl's May 3, 2017, Motion to Continue

After the State filed a motion for leave to endorse Mareela
Mitchel] a5 a witness **298 on May 2, 2017, Short filed &
mation on May 3 to continue trial based on the late disclosure
on May 2 of the OPD report that included Mitchell's
identification of Pope from a photographic spread. Phillips
admitted that Mitchell identified Pope as an individugl
who attempted to shoot Johnson on August 5, 2015, but
Phillips had failed o dictate a police report regarding this
identification unti! March 9, 2017, The court granted Short's
motion to continue and reget trial to begin on October 16. The
court apain stated in its order that the “speedy tial clock i5
stopped” until then,

The Douglas County public defender’s office was appointed
1o represent Shott as new counsel on June 27, 2017, On July
5, the new counsel orally requested the court to continue the
*193 October 16 trial date, which oral motion the court
sustained. A new trial date was set for March 19, 2018,

{(d) Short's Motion for Additional Discovery

On November 14, 2017, Short filed a motien for additional
discovery, requesting a copy of the “Homicide Lead Sheet”
maintained by the OPD homicide unit for the Johnson
homicide and the Neelon homicide. This molion was granted
by the court on November 27 in an ongoing manner, such
that the State was ordered 10 provide continous updates i
information was added to the lead sheets.

(2) Motion to Dismiss or Motion for Complete Discharge

Short's case was originatly consolidated with the case against
Pope, but afier Short's motion to sever trials with Pope was
granted and Pope's trial was set to go first, on March 19,
2018, Short's trial was ordered to cominence Apiil 30, On
April 13, Short filed a motion to dismiss all charges or, in the
pltemative, for a complete discharge. The motion relied on
the constitutional rights to due process and 2 speedy trial, as
well as Neb, Rev, Siai. § 291919 (Relssue 2016) regarding
discovery sanetions,

The motion cuthned the discovery motions, orders, and
continuances described above. Short noted that discovery
continued to be provided, with the most recent material
received on April 11, 2018, Short agserted that the untimely
receipt of discovery materials was due to a “continuing
pattern of gross misconduct and mis-management by {OPD1”
Short asserted that his ability to prepare to defend these cases
at trial had been severely impeded.

Short argued that with trial scheduled {0 commence on
April 30, 2018, it would be highly unlikely the defense
waould be able to locats witnesses in so short a time period
between disclosure of the witnesses’ statements and the
commencement of trial, But Bhort did not seek another
continuance. Short pointed out that wial had already been
continued on *104 two previous occasions due to late
disclosure of discovery materials and explained that he was
put in a place to either “request] 1 another continuance or
proceed] | to trial without sufficient time to logate, interview,
depose, and call as witnesses at trial, those witnesses who
could provide exculpatory evidenee at trial.” Short argued that
“due to the State's continuing nability and hilure to comply
with its discovery obligations and requirements, the State hag
violated Short's vight to a apeedy trial.”
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Short asked the court to dismise with prejudice all charges
against him or, in the altermative, o grant “complete
discharge” of all charges, becauge, due to the misconduct
of OPD, it was impossible for Short to receive a fair frial,
Further, Short arpued that OPID's misconduct in failing to
manage and disclose evidence and discovery materials was
imputed to the prosecution, so the prosecution should be held
responsible for such misconduet.

Y06 (i} Evidence Presented at Hearing on Motion

An evidentiary hearing on Short's motion to dismiss or for
complete discharge was held on April 16, 18, and 19, 2018,

Phillips and Watson testified at the hearing, They were both
assigned 1o the Neelon homicide investigation team, The
detectives assigned 10 the Johnson homicide all completed
their police reports in a timely manner,

Phillips and Watson admitted that on multiple occasions
during the Neelon homicide investigation, years elapsed
between conducting an interview and the generation of
any police report on that interview, They agreed this was
not standard operating procedure for a homicide detective.
Phillips admitted that she had failed to complete reports in
g tismely manner in other cases, which resulted in a mistrial
becatse of the late disclosure of police reports. As a result of
the publicity regarding this case and the pattern of delays in
writing reports, Watson wags removed from the homicide unit.

Other serpeants and detectives with experience in the
homicide unit at QPD testified that a detective is expected to
*105 promptly hook the original disc of an interview into
evidence at the property room and that the time for completing
a2 report on an interview can vary between 2 weeks and 6
months depending on the workload of the detective and the
priority of the case. Several detectives testified that they were
able to work overtime hours to complete reports and, in their
opinion, taking more than a year to complete a report is not
acceptable and would be poor practice.

Watson testified his delays were because of the workload and
having to prioritize active cases. He also testified that he had
experienced personal issues, such as beart failure, and that his
case materials were “all on hoki” during his medical leave
in 2017, Because of these distractions and his workload, he
had forgotten about interviews and misplaced disca, Phillips

testified that her delays were because of the workload and
because of prioritizing cases where an arrest had been made,

The Douglas County Attorney testifted at the hearing that his
office has an “open file policy™ regarding discovery, whereby
his office sends defense counsel copies of all evidence
provided by law enforcement agencies and other sources as
soon as poasible, and that his office relies on OFD to notify it
when OPI) receives more evidence. He testified that he was
aware of multiple occasions where two detectives, Phillips
and Watson, failed to provide evidence and properly turn
over evidence in a timely manner, tesulting in one or niore
mistrials in the past. The Douglas County Attorney testified
that he informed the command staff at OPD of the ongoing
concerns with Phillips and Watson, bt that ultimately, he had
no authority over OPD,

(i} Order Denying Motion

On April 26, 2018, the court denied Short's motion to dismiss
or, in the alternative, for complete discharge. The cowt
acknowledged the above dates and procedure on how the
motion came to be and that “[dliscovery continues to be
provided and material was provided at Jeast as late as April
11, 20187

*106 a. Speedy Trial

In examining whether Short's constitutional right to a speedy
trial was violated, the court separated the Jobnsen homicide
from the Neelon homicide because of the ditferent OPD
homicide tearns assigned to gach homicide. The court found
no constitutional speedy trial violations attributable to the
Johnson homicide investigation besause the homicide team
that was assigned **297 to that homicide investigated in
a timely and efficient manner, and no discovery violation
was attributed to their investigation. Accordingly, the court
conclnded that Short's motion to dismiss or motion for
cotplete discharge, as it related to the Johnson homicide, was
overruled,

In analyzing the Neelon homicide, the court used factors laid

[

outin i Barker v W:‘ngnl to determine whether Short was
deprived of his constitutional right to a speedy trial: (1) the
fength of the delay, (2) the reason for the delay, {3) whether
and when the defendant asserted his speedy trial right, and
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(4) whether the defendant was prejudiced by the delay. The
court concluded the length of the delay was approximately 10
months,

The court noted that the three prior continuances in this case
were on Shott's motions in December 2016, May 2017, and
Fune 2017, Then, upon severance of the trials for Short and
Pope, Short's trial was set for April 30, 2018, After cach
motion to continne was sustained, Short engaged in extensive
pretrial litigation, and as of the date of the order, several
defense motions in limine and a motion to suppress were
et for hearing on April 27. The court acknowledged that
there was no evidence that the State deliberately attempted
to delay the trial. The court found that Short did not make a
viable showing that his defense of the Neelon homicide was
prejudiced due to unavailable witnesses that would have been
available at 2 more timely trinl, nor that the witnesses were
unable to accurately recall past events because of any delay.
For all *107 these reasons, the court found there was not a
violation in the Neclon homicide of Short's vight to a specdy
trial.

b, Due Process

In rejecting Short's argument that alleged due process
violations called for the dismissal of all criminal chargey
with prejudice, the court found that “the conduct of Detective
Phillips and Detective Watson, the lack of oversight by OFTD,
amd the actions of the County Attorney's Office [did] not
indicate bad faith.” The court acknowledged that the evidence
showed a pattern of failure to follow best practices and
procedures, but did not show any deliberate atiempt to gain
an unfhair tactical advantage, official animus, or a conscious
effort to suppress exculpatory gvidence. Thus, the evidence
did not warrant the severe sanction of the dismissal of charges.

¢. Statutory Violations

Finally, the court addressed the alleged statgtory discovery
violations. The court acknowledged that Nebraska has mnt
specifically addressed what factors a court should consider
when asked to dismiss an information because of a discovery
violation in a criminal case,

When  looking  at  outside jurisdictions, the court
acknowledged the preforred sanction is a continuance. The
court noted that the Eighth Circuit Court of Appeals has

held that the relevant factors in determining an appropriate
sanction {or a discovery vielation are “ “the reasons for the
povernment's delay and whether it acted intentionally or in
bad faith; the degree of prejudice, if any, suffered by the
defendant; and whether any less severs sanction will remedy

1”2

the prejudice and the wrong-deing of the government.

The cour reiterated that the evidence did not show Phillips
or Watson acted in bad faith or with the intent to mishead,
deceive, or act with a simister motive in not completing *108
their reports in a timely **298 manner; the State did not act
in bad faith; and any prejudice to Short's preparation for trial
as a result of the delays could be cured with a continuance,
Based on the finding that there was no bad faith on the part of
the: Btate, the court decided to impose the Jeast severe sanction
that would accomplish prompt and full compliance with the
diseovery order, “which {was to allow} Short 2 continuance
ghould he request one.”

7. JURY SELECTION AN MISTRIAL

Short did not request a continuance, and jury selection for his
first trial proceeded as scheduled on April 30, 2018, Upon
motions from both parties, a mistrial was declared on May 8
due to improper jury contact by an unauthorized third pany
assoclated with Short. Redrial was scheduled (o commence on
January 7, 2019, The order scheduling retrial for Jamuary 7
indicated that this was set by agreement of the parties,

8 RETRIAL AFTER MISTRIAL

Following the mistdal, Short did not renew his motion o
dismiss or, in the alternative, for absolute discharge based on
discovery violations, Short's retrial commmenced ag scheduted
on January 7, 2019, At trial, Short made several objections
relevant to this appesl. The court did not generally adopt ity
rulings from the aborted trial, but referred to the hearings and
rufings on motions 1o suppress when Short objected to the
same evidence at the retrial.

(a) Seizure of Cell Phones and Search of Residence

Short objected at trial to the admission of all evidence
stemmng from his allegedly unlawful de facto arrest when
he was handevlfed and placed in the police cruiser and

gy
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concurrent unlawful seizure of his cell phones, and he
objected o all evidence stemming from the search of his
residence, which he ssserted was pursiant 10 a false and
migheading affidavit, *109 These two objections pusportedly
encompassed all evidence from the search of the physical
phones, hig call regords, and the cell site location infornation,
as well as the physical evidence seized at his residence.

The court overruled the motion regarding the seivure of the
phones, reasoning the phones would have inevitably been
discovered when Short was lawfully srrested after discovery
of the firearms at Short's vesidence, The court reiterated jtg
prior ruling before the mistrial that the phones had been
unltawfully seized during & de facto armrest without probable
gause, but that the inevitable discovery doctrine exception stitl
alowed the seizore of the phones.

The court also overruled the objection relating to the affidavit
in support of the search of Short's residence, which, as
relevant to this appeal, focused on the statements that Short's
Gingerprints were found on the glove, that “witnesses stated
after the shooting two [Bllack males were seen running
through yards and got inte 8 white Chevy Monte Carlo,” and
that $hort way located at 4268 Binney Streef, as well as the
omission of Finley's inability 1o identify Short as the shooter
in a photographic spread. The court found that after striking
the disputed portions of the affidavit and including the omitted
information, the affidavit was still sufficient to establish
probable cause to search Short's residence. Alternatively, the
court reiterated its findingg that the evidence at hearings
on Short's motion to suppress, held before the mistrial,
demonstrated that any false statements or omissions were not
intentional or in reckless disregard for the truth,

Hinsley had testified that he based the affidavit on information
he obiained from his interview of Finley and information
relayed to him by Sgt. Danette Culler, **299 Phillips, and
Watson, who were all at the scene. Hinsley testified that he
believed the pricetag and the glove were the same evidence
until he learned his mistake shorly before the hearing.
Hinsley explained he had written the affidavit ay he talked
on the phone with Culler and had no reason to guestion or
clarify the information *110 Culler was telling him, Culler
detiied that she told Hinsley that Short's fingerprint was taken
from the glove found at the scene, and she testified (hal she
recalled discussing with Hinsley a pricetag that was found that
contained a fingerprint match for Short,

The evidence at the hearings also demonstrated that officers
¢anvasging the area spoke with several witnesses related (o
the Jolingon homicide and that some wimesses saw two Black
miles leaving the scene while other witnesses saw only one
Black mate leaving the scene. An officer testified that he
cantvassed the ares near the Johnson homicide scene, talked
to multiple witnesses, and relayed the information to the on-
duty sergeant who was relaying it to homicide detectives. The
officer testified that there was not any one witness that saw
both the shooting and a suspect or suspecte get into the white
Monte Carlo. The officer forther testified that some witnesses
clairned 1o have seen all or parts of the shooting and that there
were other witnesges who had information about the white
Monte Carlo, but no idea about the shooting. Hinsley testified
that he named only two witnesses in the affidavit as witnesses
personatly interviewed by him or another detective at OPD
and that he was not provided specific names of the other
witnesses, but he relayed a conglomeration of information
provided by a number of people from the uniformed officers
and deteetives at the seene that was relayed to him through
Culler,

The evidence at the hearings demonstrated Short was not
located at 4268 Binney Street, but was sctually located
walking toward 4268 Binney Street, inside the orime scene
perimeter tape, three or four houses away.

Evidence showed that Finley fatled to identify Short as the
shooter when shown a photograph of him and that the affidavit
omitted specific interviews with wilnesses who observed only
one male firing into the car, Hinsley testified that he had “no
good reason” for not inchuding the Information that Finley did
not identify Short as the shooter (hat she saw and described
to taw enforcement.

*111 The court found that Hinsley's and Culler's testimonios
were truthful and credible and that the evidence was
ingufficient 1o prove that Hinsley intentionally misled the
court or acted in reckless disregard for the trath in preparing
the affidavit. The court found that the averment in the affidavit
regarding Short's fingerprint being found on a glove rmther
than the pricetag for the glove near the Neelon residence was
due to mistake or simple negligence not riging to petjury
ot reckless disvegard for the truth, The court further found
that the averment of where Bhort wag avrested being “at the
location™ of 4268 Binney Street, rather than approximately
three houses away after he had crossed the taped crime scene
area, was “insignificant.” The court found that the averment
in the affidavit stating “witnesses” stated they saw “two
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IBllack males.” as opposed to one Black male, was not falge,
misleading, or in reckless disregard for the truth, hecause it
wis 2 swmmary statement based on interviews with multiple
witnesses and the majority of the witnesses interviewed saw
two Black males. The conrt found the omission of Finley's
failure to identify Short was not **300 misleading or in
reckless disregard for the truth,

{b) Affidavits and Warrants for
Searches of Cell Phone Information

Short altematively objected to all evidence derived from
the search of the LG flip phone and the 1.G smart phong,
his call records, and his cell site location information for
the reason that the warrants for the searches tacked the
requisite particularity under the Fourth Amendment and the
affidavits supporting the warants lacked sufficient facts to
support findings of probable canse, With regard to the lack
of probable cause, Short argued that there was insufficient
supporting avernents establishing a nexus between the cell
phone information to be searched and the crimes. According
o Shott, the affidavits generically set forth that cell phone
data and information can be helpful in police investigations
and the affidavits were devoid of evidence showing the use of
cell phones in the specific crimes under investigation,

*112 The court overruled the objections, finding that the
affidavits supported probable cause and that the warrants did
not lack in the necessary particularity. It referred back to its
prior findings in relation to Short's motion to suppress before
the mistrial, that the affidavit in support of the seatch warrant
was sufficiently detailed and specific so as to establish
piobable cause that Bliort was connected to the ongoing
Johngon homieide investigation and more than one individual
may have been invelved in the Johnson homicide. Applying
the totality of the circumstances test, the court found that there
was probable cause w believe that evidence of a crime would
be found in the cell phone data of the two cell phones to be
searched, The district court found in the alternative that even
if the search warrants were not supported by probable cause,
the watrants were executed in good faith, Further, the court
found that the scarch warrants were particular because they
spacifically referred to the Johnson homicide and to the type
of information encompassed by its authorization.

III. ASSIGNMENTS OF ERROR

Short assigns, reworded, that the district cowt erred when it
(1) denied his motion to suppress the fruits of the search of
his residence after the “Franks hearing,” when the affidavit in
support of the search warrant provided insufficient evidence
to support a finding of probable ¢ause; (2) dended his motion
to suppress the two cell phones taken from his person incident
to his unlawful arrest; (3) denied his motion to suppress the
information obtained from a search of the contents of the two
cell phones, because the phones were seized unlawfully and
the warrant was issued on insufficient evidence to support
a finding of probable cause, was overly broad, and lacked
particularity; (4) denied his motion to suppress call records
and cell gite location information from the cell phone service
providers because that infonmation was obtained pursuant 1o
& search warrant that lacked sufficient probable cavse, was
overbroad, and lacked particularity and thai the information in
*113 the affidavit was the fruit of the unconstitutional search
of his residence; (3) dented his motion to distiiss based on
the State's failure to comply with discovery requirements; and
{6} demied his motion for complete discharge because he was
deprived of his constitutional right to a speedy trial.

IV. STANDARD OF REVIEW

Gienerally, & trial court's determination as to whether charges
should be dismissed on speedy trial grounds is a factual
question which will be affirmed on appeal unless clearly

3
CIToneous. -

#*301 Trial courts have broad discretion with respect to
sanctions involving discovery procedures, and their rulings
thereon will not be reversed in the absence of an abuse of

discretion,

In reviewing a trial court's ruling on a motion fo suppress
evidence based on a claimed wviolation of the Fourth
Amendment, we apply a two-part standard of review.
Regarding historical facts, we review the trial court's findings
for clear error, but whether those facts trigger or violate Fourth
Amendment protections is a question of law that we review

independently of the tral court's determination. ?

We review the irial court's findings as to whether the affidavii
supporting the warrant contained falsehoods or omissions
and whether those were made intentionally or with reckless

disregard For the truth for clear error, ¢ We review de novo the
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determination that any sleged falschoods or omissions were

not necessary to the probable canse finding, !

114 After-the-fact scrutiny by courts of the sufficiency of

an affidavit should not take the form of de novo review. ®

Ingtead, a judpe's determination of probable cause to issue a
gearch warrant should be paid great deference by reviewing

[}
COUrts. ¥

Application of the good faith exception to the exclusionary

tule 13 a question of law, 10

V, ANALYSIR

1. LATE DISCLOSURE OF DISCOVERY MATERIALS

We first address Short's assignments that the tial court erred
in denying his motions to dismiss and for absolute discharge.
Short argues that under both due process and § 29-1919, the
court should have dismissed the case against him as a sanction
for the prosecution's delay in disclosing police interviews.
Short does not argue that these delays, due to OPD's faiture
to timely generate reports on the interviews, resulted in the
unavailability of exculpatory witness testimony. Ingtead, he
asserts he was prejudiced because the delays implicated his
speedy trial rights. Short altematively asserts that the digwict
cowrt etrred in denying his motion for absolute discharge
(which is the same as dismissal with prejudice), because the
need for continuances to adequately prepare his defense affer
the delayed disclosures deprived him of his constitutional
right to a spredy trial,

{a} Congtitntional Speedy Trial Ripht

We hegin with the constitutional right to a speedy trial, since
it lies at the core of all of Short's arguments concerning
these motions, The Sixth Amendment to the U.5, Constitution
provides, “in all criminal prosecutions, the accused shall
#1315 enjoy the right to a speedy ... trial ... Similatly,
Neb. Const. art. 1, § 15, **302 provides, “In all criminal
prasecutions, the aceuzed shall have the right fo .. a speedy ...
trial ...” The right 1o & speedy trial is unique from other
rights enshrined in the U.S. Constitution for the protection of
the accused because thers is a societal interest in providing
a speedy tnal, which exists separate from, and at times in

TR

opposition to, the interests of the accused. U 1he deprivation
of the right to a gpeedy trial may work to the accused's
advantage when adverse withesses become unavailable or

their memories fade over time. B

“IThe vight to speedy trial is a4 ... vague concept,” since “[wle
cannot definitely say how long is too long inz systern where

justice 1% supposed to be swift but deliberare.” 1% Instead,

under the tegt set forth by the U.S, Supreme Court, we weigh
(1) the length of delay, (2) the reason for the delay, (3) whether
the defendant asserted his or her speedy teial rights, and (4)
whether the defendant suffered possible prepudice. 4 Nope
of the four factors is a necessary or sufficient condition to the
finding of a deprivation of the vight of speedy trial; rather, they
are related factors and must be considered together with other

circumstances as may be relevant. 1* The lengih of the delay,

however, is a triggering mechanism for the four-factor test, o

Until there is some delay that is presumptively prejudicial,
there is no necessity for inquiry into the other factors that go
iftto the balance in determining if the vight to a speedy trial

has been violated. 1

*116 In the context of statutory rights to a speedy trial,
several courts have held that delay caused by defense
requests for continuances, which were necessitated by the
prosecution's inexcusable delays in furnishing obligatory
discovery materials, are chargeable to the prosecution. &
These courts reason, as Short does in this appea!, that
the defendant ought not to be forced to choose between
preserving statutory speedy trial rights and receiving all
mandatory discovery well before trial, ¥ Bat we have not
found cage law viewing with a similar sympathy arguments
that delays due to continuances granted st the defense's
request, in response to dilatory discovery behavior by the
State, violate the defendant’s constitutional right to & speedy
trial.

kE(}

The court in (L5 v Shulic specifically rejected such an

argument. The court explained:

Counsel camaot  seck  and  obtain
continances to give the defense more
time to be ready for toial because
of the Covermment's **303 ditatory
belavior and then aller the fact reverse

Reautars, No olaim Lo Origing
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course and claim that the indictiment
should be dismissed on the ground that
defendant's right to a speedy trial under
the Constitution has been infringed

. oo
because of that behavior,

It continued, “Courts have cautioned against this sort of tactic
and have particularly frowned upon it when the right is not

agserted until the eve of trial.” e

B

#3117 The Shwlick court relied upen

United Stures v

Lowd Hewk, ™ wherein the US. Supreme Courl held that
delays caused by the defendant's interlocutory appeal will not
ordinarily weigh in favor of congtitutional speedy trial claims.
Defendants who resort to an interlocutory appeal “normally
should not be able ... to reap the reward of dismisgal for failure
to receive g speedy trial.” 4 Further, * ‘Having sought the aid
of the judicial process and realizing the deliberateness that a
court employs in reaching a decision, [such] defendants are
not now able to eriticize the very process which they .. called

Al

upen.” ..

We agree with this reasoning and find it applicable to the
continuances sought and obtained by Short in response to
the State's late disclosure of discovery materials before the
mistrial, Short did not first seek dismissal under speedy
trial prineiples, but waited untit after the pertod of the
continuances granted at his request to assert that trial had
been delayed for too long. He cannot claim the loss of the
fundamental right to a speedy trial through the inherent delays
of & process he himself called upon—even if that process was
o vindicate another fundamental right,

Short did finally clect to stand on his constitutional right
o a speady trial when he filed his motion to dismiss
ot, in the alternative, for absolute discharge, after new
fate disclosures were made following the periad of the
requested continnances, Mowever, in considering whether
Short's constitutional rights to a speedy rinl were vialated, we
must bear in mind there was a misteial, Absent extraordinary
ciramstances, we do not consider the entire period of time
beginning with the original charge or arrest in computing the
length of the delay when there has been a mistrial, 29 nstead,

the constitutional *1318 speedy trial analysis focuses only on
the peried afler the mandate for a new trial and the subsequent

retrial, a7

HETREY

Only misconduct invelving deliberate delay tactics designed
to ciroumvent the right to a speedy trial is an extraordinary
circumstance warranting consideration of the period of delay

before a mistrial, = Assuming without deciding that OPD's

conduct can be imputed to the prosecution for purposes of
1 constitutional speedy trial analysis, the wial court found
that OPD, and particulacly Phillips and Watson, did not
act intentionally or in bad faith. We cannot say the court
clearly emred in this detenmdnation. The record reflects no
evidence that OPD's conducr constituted a deliberate tactic
10 circamvent Shorts **304 speedy trial rights. Thus, our
speedy trial analysts considers only the period of delay
tollowing the mistrial,

That period of delay was only 246 days, approximately 8
months. The U 8. Supreme Court has noted with approval that
“[d]epending on the nature of the charges, the lower courts
have generally found postaceusation delay ‘presumptively
prejudicial” at least ag it approaches one year.” ¥ A delay
of a year or more is the benchmark commonly recoghized
as presuinptively prejudicial in a constitutional speedy trial

analysis. " This is especially true for more complex and

serious crimes. The more complex and serious the crime, the
longer a delay might be tolerated, because society also has an
intergst in gnsuring that longer sentences are rendered upon

the most exact verdiets possible. i

Where the mistrizl wis not due to prosecutorial misconduct,
other courts have applied the I-vear tripgering period to
*119 the delay n bringing the defendant ro wial after a

mistrial, >* The mistrial in this case was not in any way due
to prosecutorial misconduct, but was due to misconduct by
a third party associated with Short. Short will not benefit,
itt a speedy trial analysis, from such misconduct, Given the
complexity of this case—involving two murder charges and
multiple shootings—we do not find the 246-day delay to be
presumptively prejudicial,

We thus need not emgage in the four-factor analysis to
conciude that Short's constitutional right to aspeedy trial was
not violated, But, for the sake of completeness, we find that

the I Barker four-factor analysiz would not lead us to a
different conclusion, The order of the distriet cort setting the
date for retrial was agreed upon by the parties and nothing in
the record, or in Short's brief, disputes this. In the same vein,
at no point after the migtrial did Shott make a constitutional
speedy trial challenge to the delay in commencing the new
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trial. While courts cannot presume waiver of fundamental
constitutional rights from inaction or from a silent record, “the
defendant's assertion of or failure to assert his [or her] right
to a speedy trial is one of the factors to be considered in an
inquiry into the deprivation of the right,” and a failure to assert
speedy mal rights will make it difficult for the defendant to

prove the denial of a speedy wial, > And the court found,
as discussed, the delays were not intentional or in bad faith,
Finally, Short makes no argument that he was prejudiced by
the delay in terms of ultimately mounting his defense at trial,
though he asserts he was incarcerated for an oppressive length
of time.

Generally, a trial cowrt's determination as to whether charges
should be dismissed on speedy trial grounds is a factual
question which will be affinmed on appeal unless elearly

#120 erroneous. " We hold that the district court did
not elearly err i **305 finding that Short's constitutional
speedy trial right was not violated,

{b) Due Process

"Fo the extent Short attempts 1o assert an independent violation
of due process because of the delays attributable to the
late discovery disclosures, we find guch assertion o also be
without merit.

Due process concepts of fundamental fairness, requiring that
criminal defendants be afforded a meaningful opportunity
to present a complete defense, involve “what might loosely
be called the area of constitutionally guarantesd access
to evidence.”** This group of constitutional privileges
delivers excolpatory evidence into the hands of the accused,

thereby protecting the innocent from erroneous conviction

and ensuring the integrity of our criminal justice systent. 36

A defendant hag a constitutionally protected privilege to
request and obtain from the prosecution evidence that ig
either material to the guilt of the defendant or relevant 1o the

punishment to be imposed. *’

Drelays in thig context can be prejudicial when the favorable
evidence material to either puilt or punishment is either
permanently lost or not disclosed before the end of

trial. ** The U.S. Supreme Court has held the rule that
state suppression of favorable material evidence violates
due process cncompasses evidence known osnly to police

investigators *121 and not to the prosecutor, * In other
words, police conduet resulting in suppression ol favorable
material evidence is imputed to the prosecution.

But we have repeatedly held there i3 no due process violation
when the dofendant has had an opportunily to request a
continuance to adequately prepare the defense in light of
evidence that, while disclosed late, is ultimaiely disclosed
before the end of tial. ® Further, we have rejected the
idea that due process profects against delays in bringing the
accused fo trial after arrest or indictment, as opposed to

praarrest or indictment delay. 1 This is because “ItThe Fifth
Amercdment has only a ‘limited role to play in protecting

. . . _ 42
against oppressive delay’ in the criminal context,”

We similarly reject the notion, proposed by Short, that Jate
disclosure of evidence resulting in a continuance at the
behest of the defendant violates due process because it
delays bringing the accused to wial after arrest or indictrnent.
The Fifth Amendment right to access to evidence in such
eircumstances {8 adequately protected by the trial court's
disgretion, as get forth in § 29-1919, to isswe discovery
sanctions,

{c) Discovery Sanctions

Discovery in a criminal case is generally controlled by

either a statute or **306 a court rule, * Trial courts have
broad discretion with respect to sanctions involving discovery
procedures, and their rulings thereon will not be reversed in
the absence of an abuse of discretion, ** Seetion 29.1919
shatey;

*§22 11, at any time during the course of the proceedings
it is brougit fo the attention of the court that a party has
failed to comply with ... sections 29-1912 1o 29-1921 or an
order issued pursuant to ... sections 29-1912 to 29-1921,
the court may:

{1} Order such party to permit the discovery or inspection
of materials not previously disclosed;

(2} Grant a continuance;

(3) Prohibit the party from calling a witness not disclosed
or introducing in evidence the material not disclosed; or

1
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{4y Enter such other order as it deems just under the
clrcumstances.

When g court sanctions the govemment in a criminal case
for g failure to obey court orders, it must use the least
severe sanction that will adeguately punish the government

and secure futore compliance.®® This court has a preference
for & contituance in such situations and has previously held
in discovery dispules that where a continuance can cure any
prejudice by a failure to disclose, it is that remedy that should

be utilized. *® The continuance is seen as the vehicle that
commonly will ehminate the prejudice of surprise by placing
the defense in a position similar to that in which it would have

stood if timely disclosure had been made. 47

Dhamissal is the most severe sanction and iz only appropriate
in the most extreme circumnstances involving bad faith or
viclations that result in irremediable harm that prevents the
posaibility of a fair tial. ¥ Dismissal as a sanction for a
tiscovery violation 13 only appropriate where less drastic

. . 1%
alternatives are not available, A

#123 1In its order denying Short's motion, the district court
determined the late disclosures were not intentional or in bad
faith by either OPD or the prosecution. This factual finding
was not clearly erroneous, The district court glse found the
prejudice to Short would be removed when, once provided
ithe discovery information, Short were afforded an adequate
opportunity to make use of the information and material in the
preparation of his defense. Based on that, the court siated that
if Short requested a continuance, the court would grant it It
declined to impose the extreme sanciion of dismissal. Short
never reguested o continuance after the court's ruling,

An abuse of discretion occurs when a rial court’s decision
is based upon reasons that are untenable or unreasonsble or
if ite action ig ¢learly against justice or conscience, reason,

and evidence. °" We have already determined that Short's
**307 right to a speedy trial was not violated through the
late disclosures of discovery materials. We are, as was the
counrt below, deeply concerned with the level of neglect that
resylted i the late diselosures in this case. But the court did
not clearly err in finding it was not the result of intentional or
reckloss conduct, and the record reflects that OPD had taken
disciplinary messures to remedy the situation. We find no
abuge of diseretion in the district court’s determination that a
continuance, il requested, was the least severe sanction that

wonld adequately punish the government and secure future
compliance, and certainly, it did not abuse its discretion in
refising to impose the most severe sanction of dismissal,

2. FRUTTS OF SEARCH OF SHORT'S RESIDENCE

Short's remaining  assignments of crror pertain to his
objections 1o the admission of evidence as fruits of various
Fourth Amendment violations. The Fourth Amendment itself
explicitly sets out the requirements of a warrant: “[Njo
Warrants shall issue, but upon probable cause, supportad by
Oath or affirmation, and particularly deseribing the place to
be searched, *i24 and the persons or things to be seized.”
Short's first assertion in this regard iz the court erred in
admitting the fruits of the search of his residence, which
consisted of two handguna, ftems of clothing, and venue items
connecting Short to the LG smart phone.

To determine whether 8 warrant was issued upon probable
cause, a court generally limits its review to the four corners of

the affidavit. "' An gxception to that Hmitation is where the
defendant makes a preliminary proffer of faleity warranting an

cvidentiary hearing, 32 Short does not contest that, as writien,
the four comers of the affidavit supporting the warrant to
search his regidence establish probable cause. Instead, Short
argues that the warrant for the search of his residence was
mvalid, becruse ity gupporting affidavit contained materia)
falsitics and omissions, and that the district court erred, upon
the evidentiary hearing held below, in concluding differently,

In ‘;T‘E:::j:'{é;" Froanks v Delaware, 3 the US. Supteme Court
explained, “ ‘{Wlhen the Fourth Amendment demands a
factual showing sufficient to comprise “probuble cause,” the
obvious aysumption is that theve will be a il showing,” ™
The Court clarified this “does not mean ‘trathfial® in the sense
that every fact recited in the warrant affidavit is necessarily
correct,” > Rather, it recognized probable cause may be
founded upon hearsay as well as “upon information within
the affiant’s own knowledge that sometimes must be garmered
'l1a9ti'iy."55 1t concluded that “surely it is to be ‘muthful’

in the sense that the information put forth is believed or

appropriately accepted by the affiant a3 true” 56

*125 In contrast, it would be “unthinkable” to allow a
warrant 10 stand bevond impeachment if i were revealed
after the fact to contain a “deliberately or reckless false

5o M ededen b Gt LA,
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staternent.” "' Thus, while there is a presumption of validity

with respect to the affidavit supporting the **308 scarch
warrant, that presumption may be overcome and a search
wartant may be invalidated if the defendant proves the
affiant officer * *knowingly and intentionally, or with reckless
disregard for the tuth,” * included in the affidavit false or
misleading statements that were necessary, or “matertal,” to

establishing probable cause, 28

Courts have extended the 7 Franky rationale 1o omissions in

warrant affidavits of material information. >7 Omisgions in an
affidavit used to obtain a search warrant are considered to be
misleading when the facts contained in the onutted material
tend to weaken or damage the imferences which can logically

be drawn from the facts as stated in the affidavit, ©

If the defendant successfully proves, by a preponderance of
the evidence, 9 that the police knowingly and intentionally,
or with reckless disregard for the truth, included a false or
misleading statement or omitted informoation material to a
probable cause finding, then the court examines whether the
evidence obtained from the warrant and search was fiuit

. . o . , ,
of the poisottous tree. % In an * ‘excise and re-examine’

corollary to the independent source rule,” %3 the trial court
*126 reexamines the affidavit after deleting the false or
mislteading statement and including the omitted information,
and it determines whether, viewed under the totality of the
circumstances, it stil] establishes probable cause. %4 1Fit does

s

not, then 7 Franks requires that the search warrant be voided

and the fruits of the search excluded, %

Mere negligence in preparing the affidavit will not lead to
suppression, a3 the purpose of the exclusionary rule is to
deter misconduet. ® We review the trial court's findings as
to whether the affidavit supporting the warrant contained
fulsehonds or omissions and whether those were made
intentionally or with reckless disregard for the truth for

67 : e
clear error. ¥’ We review de novo the determination that any
alleged falsehoods or omissions were not necessary to the

probable cause finding. **

In considering whether the district cowt erred in overruling
Short's objection to the evidence derived from the search
of his residence, we will consider only what has been both

specifically nssigned **309 and specifically argued. %9 We

do not congider on appeal every aspect of the affidavic
challenged below simply because Short reiterated those a3 a
factual background in the argument section of his brief,

Looking st what is apecifically argued on appeal to be material
untruths, Short first points to the statement in the affidavit
that Short's fingerprint was found on a glove near the scene
*127 of the crime, when in fact it had been found on g
pricetag. Second, Short points 1o the stalernent in the affidavit
that Short was located at 4268 Binney Street, when Short was
actually focated walking toward 4268 Binney Street, ingide
the crime scene perimeter tape, three or four kouses away.

Third, $hort points to the statement that “witnesses stated
after the shooting two [B]lack males were seen nmning
through yards and got into a white Chevy Monte Carlo.” He
asserls this falsely indicated eyewitnesses to the shooting also
observed the same suspects get into the Monte Carlo when,
instead, the assertion in the affidavit was a compilation by
Culler of the observations made by multiple witnesses, none
of whom both saw the shooting and saw the suspects get into
the Monte Carlo, Short asserts the record establishes that no
eyewitness to the shooting was aware of the existence of the
white Chevy Monte Carlo and that only one witness, unaware
at that time a shooting had taken place, observed two males
entey the white Monte Carlo,

The only oimission argued on appeal is that Finley was unable
to identify Short as the suspect when shown a photographic
apread.

The district count found that the misstatements and omissions
were nob made intentionally, in bad fhith, or in reckless
disregard for the truth and, further, that the misstatements
and omisgions were not materisl to the finding of safficient
probable cause. We hokd the district court didnot clearly errin
finding that the misstatements and omissions were not made
intertionally, in bad faith, or in reckless disregard for the truth,

Short points out that Hinsley's and Culler's testimonies were
in contlict with each other. Hinsley testified that Culler may
have misspoken when she relayed to him that the fingerprint
was on a glove, Culler, in contrast, testified that she was
clear in her conversation with Hinsley the fingsrprint was
on a pricetag and that Hinsley made an innocent nistake
in the affidavit. But it does not follow from Hinsley's and
Sufler's *128 differing recollsctions as to which of them
wag the oviginal source of the misgtatement that the distriet
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court clearly erred in determining the misstatement was
unintentional and was made in good faith with due care.

Crther than noting Claller's mexperience in the homicide
unit and an internal affairs investigation into Hinsley's
professional misconduct in an unrelated situation, Short does
not present additional illustration of how he proved by a
preponderance of the evidence the alleged false statements
and omissions were made knowingly and intentionally or
with reckless disregard for the tnuth, There was no evidence
that the statement regarding where exactly Short was found
or what item his fingerprint was found on was anything
other then inadvertent. With regard to the omission of the
photographic spread, Finley had told Hinsley there may have
been two individuals. Thus, Hinsley may have overlooked the
materiality of the failure to identify Short, when Finley saw
only one of the shooters, Regarding the **310 statement
about wimesses seeing two Black males running toward
a white Chevy Monte Carle after the shooting, this court
has held that observations by fellow officers engaged in
a vonunon investigation are a reliable basis for a warcant
and that probable cause is to be evaluated by the collective
information of the police as reflected in the affidavit and is not
limited to the firsthand knowledge of the officer who execotes

the affidavit, ©

Because the district court did not clearly err in finding the
alleged falsehoods or omigsions were pot made knowingly
and intentionally or with a reckless disregard for the truth,
we need not review the district court's reexamination of the
affidavit after deleting the false or misleading statement and
including the omitied information, We find no merit 10 Short's
assertion that the district court exred in refuging to suppress
the evidence dertved from the search of his residence.

*129 3. FRUITS OF SEARCH OF SHORT'S
CELL PHONES, CALIL RECORDS,
AND LOCATION INFORMATION

Short's other Fourth Amendment arguments concern the
admisgion of evidence derived from the search of Short's cell
phones, call records, and cell phone location information, He
argues the contents within the four corners of the affidavits for
the relevant search warrante failed to establish probable canse.
He also asserts the warrants themselves lacked particularity,
And, with respect to the search of the cell phones, Short argues
they were seized in vielation of the Fourth Amendment,

et Themson Fagtars, Mo dsin o orteins] U0

(a) Affidavits Buppotling Probable Cause

We first examine the sufficiency of the affidavits challenped
on appeal. Short ueserts the affidavit for the search of his
cell phones and the affidavit in support of the 2018 search
warrant for his £G smart phone's call records and cell site
location information both lack a nexus between the crimes
under investigation and the items o be searched, And Short
claims the affidavits are so facially inadequate that the good
faith exception to the exclusionary rule does not apply.

Probable cause sufficient fo justify issuance of a search
warrant means a fabr probability that contraband or evidence
of & crime will be found in the item to be searched. /' The
Fourth Amendment's express requirement of particularity for
# search warrant is closely related fo i3 express requirement
of probable cause. 7 Thus, the 1.5, Supreme Court has
expiained the critical element in a reasonable search of
property is not that the owner of property is suspeeted of
crime, bnt, rather, (hat there is reagonable cavse to believe the
specific things to be searched for and setzed are located on

the property to which entry is sought, 73

*[30 A warrant affidavit must always set forth particular
facts and circumstances underlying the existence of probable
cauge, $0 2y to allow the magistrate to make an independent

evaluation of probable cause. ™ The nexus between the
alloged crimes and the article to be searched, however, does
ot aeed to be based on direct observation; it can be found in
the type of crime, the nature of the evidence soughi, **311

and the normal inferences as to where such evidence may be

found. 3

Probable cause may be based on “common-sense conclusions

about human behavior,” "® and due weight should be

given to inferences by law enforcement officers based on
their experience and specialized waining, "7 But wholly
conclusory statoments by a law enforcement officer affiant
that the affiant has reliable information and wason to believe
evidence of a crime will be found in & particular place are

insufficient, "

“Probable cause” s 2 term of art in Fourth Amendment
jurisprudence that i defined as a “practical, nontechnical

conception that deals with the factual and practical
considerations of everyday life on which reasonable

. adnmnnant Wik,
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and prudent [persons] not legal technicians, act” " The
fundamental question in a challenge to an sffidavit for
tack of probable cause ts whether, under the totality of
the circumstances illugtrated by the affidavit, the issuing
magigtrate had a substantial bagis for finding that the affidavit
established probable cause. 80
*131 The magistrate who is evaluating the probable cause
question must make & practical, commonsense decision
whether, given the totality of the circumstances set forth in
the affidavit, including the veracity of and basis of knowledge
of the persems supplying hearsay imformation, there is a

fair probability that contraband or evidence of a crime will

be found in a particular place. ' Ultimately, where the

circumsatances are detailed, where reasong for crediting the
source of information is given, and where the magistrate has
found probable cause to exist, the court should not invalidate

the affidavit in a hypertechnical manner. %2 Reasonable minds
frequently mezy differ on the question whether a particular

affidavit establishes probable cause, B und after-the-Fact

serutiny by courts of the sufficiency of an affidevit should
not take the form of de novo review, ™ Instead, a judge's
determination of probable cause to issue a search warrant

should be paid great deference by reviewing courts. i3

With respect to the affidavit in support of the search of his
phonies, Short genernlly asserts it was a “‘bare bones” affidavit
that gave the magistrate virtoally no basts for making an

independent judament regarding probable cause, 86 Short's
more specific argument, thowgh, is that the only information
in the affidavit pertaining to the required nexus between the
crimes and the information contained on the phones is that
Shorl was a suspect and that in the officer’s experience, it
i onot Y312 ancommon for those suspected of criminal
aetivity to have evidence of that crime on their cell phones.

*132 Short's arguments with respect to the 2018 affidavit
inn support of the search of Short's call records and cell
site location information are similar, Shovt claims the 2018
afftdavit “simply contains boilerplate assertions of generic
‘griminals’ conduct” ™ without “any information specific as to
why there is probable cause to believe that [the call records
and cell site location information] will contain evidence of the

crime under investigation,” #7

In Surte v ,S‘m'd,‘w we held the affidavit supporting the
search warrant for the contents of a cell phone was sufficient

1o establish probable cause when, in additon to statements
setting forth the officer's general knowledge of bow cell
phones may be used by a person who has commitied a
crime and that evidence of the crime may genrerally he found
on a suspect's cell phone, the affidavit sct forth specific
information derived from the investigation Indicating the
suspect's involvement in the crime, as well as allegations
that the suspect had communicated with others and sought
information regarding that crime. We expliined the judpe
could infer from this information the suspect lkely used
his cell phone to search the internet for information and in
commmupicating with others about the orime.

We did not elaborate in Said upon general principles
applicable to affidavits for searches of cell phone information
or describe what other hypothetical facts would or would
not support probable cause to scarch a cell phong or ¢ell
phone information. But several other courts have addressed
the issue, We agree with these courts that law enforcement
cannot only “rely on the general ubiquitous presence of
celludar telephones in daily life, or an inference that friends or
agzoeiates most often connunicate by cellular telephone, as
a substitate for particularized information to support probable
*133 capse that a specific device conlains evidence of

: wi® 3
a crime.”"" To support probable cause, statements based

on law enforcement expertise and expaicnce must be
accompanied by particular facts and circumstances such
that, under the totality of the circumsiances, including
cotnonsense conclusions about human behavior, there is a
substantial basis for concluding evidence of a crime will be
found on the phone or phone information searched.

What will constitute sufficient particularized information
to support probable cause that a cell phone or cell phone
information searched will contain evidence of a crime
depends upon the nature and circumstances of the crime and
what ig sovght ia the warrant. For example, (o search the
contents of ¢ell phones in relation to a crime involving an
acecomplice, courts have found affidavits provide sufficient
support for probable cause when they contain averments
showing the suspect was working with at least one other
person when the crime was committed; was in possession
of a cell phone near the time of the crime; and a law
officer, based on experience and specialized training, believed
the search likely to vield evidence of communications and

coordination among these multiple participants, M To search
cell **313 site location information, in contrast, courts have
found the nccessary nexus where there were facts in the
affidavit showing the suspect probably committed a crime,

-
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the nature of which makes location information possibly
incriminating, and the suspect was known to own or use the
particular phone. | It can be generaily recognized *134 that
cell phones tend (o accompany thelr users everywhere, and
thus, it may be inferred that a suspect’s cell phone probably

. : . : a2
accompanied the suspect at the tinte of the crime.

Neither affidavit at issue in this appeal containg moerely
comclusory statemnents. Both lengthy affidavies, deseribed
in detail in the background gection above, were far from
“bare bones.” A warrant may be considered so lacking in
mndicia of probable cause if the applicant files merely a bare
boney affidavit, one which contains only wholly conclusory
statements and prasents essentially ne evidence outside of

93
such conclusory statements.

The affidavits set torth numerous specific facts derived
from the investigation supporting the probability that Shost
was imvolved in the hoomicides, The question is whether
the spectfic averments provided a substantial basis for the
likelihood that searching the cell phones, call records, and
cell site Jocation information would produce evidence of the
specific oriminal activity described. However, the district
court found that repardless of whether the information
within the four comers of the affidavits contained sufficient
particularized information to support probable cause that the
information authorized by the warrants to be searched would
comain evidence of a crime, the officers acted in good faith in
carrying out the warrants, We agree the good faith exception
applies,

Application of the good faith exception to the exclusionary
rule iz a question of law. “ The U.S, Supreme Court
hay explained that to trigger the exclusionary rule, police
conduet must be sufficiently deliberate that exclusion can
menningfully deter such comduct and sufficientty culpable
that such deterrence is worth the price paid by the justice
gystem, as exclusion serves to deter deliberate, reckless, or
grossly negligent *135 conduct, or in some circurmstances
recurring or systemic negligence. 3 The good faith exception
is applicable to an affidavit that faile to satisfy the substantial
basis test to support probable canse, when police officers
act in objectively reasonable good faith in reliance upon the
warrant. %

The good faith inquiry is confined to the objectively
ascertainalile question of whether a reasonably well-trained
officer would have known that the semrch was illegal

despite a magistrate’s  authorization. 7 In pssessing the
good faith of an officer's conducting a search under a
warrant, an appellate court must look to the totality of
the circumgtances surrounding the issuance of the warrant,
including information not contained within the four **314

comers of the affidavit.”® When evaluating whether the
warrant was based on an affidavit so facking in indicia of
probable canse as 1o render official belief In its existence
entirely wnreasonsble, an appellate court should address
whether the officer, considered as a police officer with a

reasotable knowledge of what the law prohibits, acted in

objectively reasomable pood faith in retying on the warrant, *

It has alse been said:

If the reviewing court is “able to dentify in the averring
officer's affidavit gome connection, regardless of how
remote it may have been™—"some modicum of evidence,
however slight™“between the criminal activity at issue

and the place to be searched,” then the affidavit i3 not bare

bones and official reliance on 1t is reasonable.” hoa

*136 The affidavits contained a modicum of evidence
between the criminal activity at issue and the places to be
searched, and the knowledge of law enforcement outside
the four corners of the affidavits provided a sufficient basis
for the likelihood that evidence of the criminal activity
waould be found in the particular places searched. The law in
Mebraska and elsewhere concerning the minimum allegations
to support 4 gearch of a cell phone, eall records, or location
mformation is {act epecific, and we have not addreszed similar
affidavits, Accordingly, while we assume law enforcement
haz ressonable knowledge of the law, the law was not
sufficiently clear with respect to the affidavits at issue for us
te coielude taw enforcement was entirely vnreasonable in its
belief they were sufficient,

Assuming without deciding the warrants to search Shott's
cell phones, call records, and cell site location information
were not supported by a substantial basis for their issuance,
we find the police relied in good faith upen the warrants
when executing the searches. Accordingly, the district court
did not err in overnuling Short's objections based on alleged
deficiencies in the warvants’ supporting affidavits,

{b) Particularity of Warrants
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We next examine the particularity of the two warrants, In
addition to the requirement of probable cause, the Fourth
Amendment and article T, § 7, of the Nebraska Constitution
contain a particularity requirement that a wartant describe the
place to be searched and the persons or things to be seized. It
15 familiar history that indiscriminate searches snd seizures
conducted under the authority of ‘general warrants’ were the
mmmediate evils that motivated the framing and adoption of

the Fourth Amendment.” %1 A purpose of the particularity
requirement for a search warrant is to prevent the issuanee of

warrants on loose, vague, or doubtful bases of fact. 192 e
perticularity  *137 requirement of the Fourth Amendment
protects against open-ended warrants that leave the scope of
the search to the discretion of the officer executing the warrant
or permits seixure of items other than what is described, W3
Simply put, the Fourth **315 Amendment prohibits “fishing

expeditions.” 1+

To satisfy the particutarity requirement of the Fourth
Amendment, o warrant must be sufficiently definite to enable
the searching officer to identify the property authorized to
be seized. ' The degree of spectficity required in a warrant
depends on the circumstances of the case and on the type
of items involved. 1 A search warrant may be sufficiently
particular even though it describes the items to be seized in
broad or generic terms, if the description is as particular as
the supporting evidence will allow; but the broader the scope
of & warrant, the stronger the evidentiary showing must be to

establish probable cause. 7 A warrant for the search of the
contents of & cell phone must be sefficiently lmited in scope
to allow a search of only that content that is related to the

probable cause that justifies the search, Mg

Short argues the warrants to search the contents of his physical
cell phones, call data, and cell site location information simply
eliminated the ' “any and ail” ” language we previously held
to be ovesty broad and replaced it with “a laundry list of
everything possibly contained in a cell phone.™ 199 furiher,
Short takes particular exception to the sentence in the warrant
for the physical cell phones authorizing law enforcement to
“examine every file and scan its contents briefly {o detarmine
whether it falls within the scope of the warrant,” which he

*138 asserts authorized law enforcement to * ‘rummage

around’ " to see what they might find. 1

Other courts have rejected the argument that an authorization
in & warrant to “examine every file and scan its contents

briefly to determine whether it falls within the scope of the
wartant,” or similar language, violates the particularity clause

of the Fourth Amendiment. ' ! Courts reason that scanning all
digital information related to a cell phone is like searching
everywhere in a house lor evidence of drugs or searching
avery document in a filing cabinet when the incriminating
evidence may be found in any file or folder. Neither search
is overbroad, because “[c]riminals don't advertise where they

keep evidence.” 12 A cell phone serves the same function ag
a filing cabinet, and there is no way for law enforcement Lo
know in advance how a snspect may label or code files that

contain evidence of criminal activity. i3

§ e -
The U5, Supreme Cowrt in ! Riley v Cc!!@ﬁ??"ﬂ.'ﬂ,”q in

holding a warrant is required to sesrch data stored in cell
phones geized incident to arrest, recognized “a cell **316
phorne search would typically expose to the govermment far
maore than the most exhavstive search of a house.” The Court
did not thereby suggest that such an extensive search would
be impermissible with & warrant,

Officers cannot predict where evidence of a crime will
be logated in a cell phone or call records or in what
139 format, such as texts, videos, photographs, emails,

_ 3 :
or applications. B35 There is no way for law enforcement

to know where in the digital information associated with

cell phones it will find evidence of the specified crime. 1'®

Sophisticated users can hide digital data in complex ways. | 7

Thus, courts refuse to require ex ante Hmitations based on

file or data type or specific application, M'® In an clectronic

search, law enforcement will likely need to examine, at
least briefly, information or data beyond that identified in
the warrant. "' The most important constraint in preventing
unconstitutional exploratory rapupaging is that the wamant
limit the search to evidence of a specific cime, ordinarily
within a specific time period, rather than allowing a fishing
expedition for alf eriminal activity. '°® We agree that a brief
exarnination of all electronic data associated with a cell phone
is usually necessary in order to find where the nformation
to be seized is located, and such examination is reasonable
under the Fourth Amendment. We accordingly hold that
the breadth of electronic information that the warranis here
authorized law enforcement to gift through did not render
them unconstitutional under the particularty clause of the
Fourth Amendment,

i
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Regarding the extensiveness of the lst of items to be searched
for and seized, while sifting throogh the extensive data, this

court in Srafe v Gavees 2 has already fiund sufficiently
particular @ warrant allowing a search for and scizure %140
of a list of data types almost identical to the most extensive
of the two warrants here at issue—when, like here, the search
was constrained 10 evidence of the specific crime. The items
listed in the wammant in Govaey ineluded all of the following:

cefl phone information,
configurations, calendar events, notes,
and user account information which
could identify who owns or was
using & celi phone; call Togs which
could establish familiarity between
people involved and timelines of
an incident; short and mubimedia
messaging  service messages, chat
amd  instant messages, and  emails
which could provide insight 1o
establish an  individual's level of
culpability and knowledge of the
incident; installed application data
which could aid in determining 4
uset's historical geographic location
and demonstrate the user's association
with investigated people, location, and
gvents; media files such as images,
videos, awdio, and documents which
could provide times and locations, as
well as firsthand documentation of
the incident; internet browsing history
which could demonstrate **317 the
planning, desire, and participation
in a crime; cell tower connections,
global positioning system data, Wi-Fi,
Bluetooth, mnd synchrontzation logs
which could provide information on
location in refation to the incident
and user dictionary information which
could demonstrate farpiliarity with the

crime being investigated. 1%

We rejected the argument that because the extensive list
encotnpassed practically the entirety of the data contained
within cell phones, it was no different than a warrant

MG TL WY

ST THEmaon Metlerg, Mo clain o oo

authorizing the search of “any and ali” information stored on

a cell phone, 123

We explained in Govnes that the warrants in U Henderson
violated the requirerments of partioutarity because, in addition
to listed types of cell phone data to search, they authorized
*141 a broad search of “any other information that ¢an be

gained from the internal components and/or memory Cards”™

. . , . , 24
and failed to refer to 4 specifie erime being investigated. 1

Henderson does not stand for
w8

We clarified in Coynes that*

the rule that a search of'a cell phone cannot be expansive.

We held that the list in the affidavit at fssue in Govnes,
while expansive, was not insufficiently particular and did not
violate the Fourth Amendrment. This was because the warrant
described the crime, listed the specific areas 10 be searched,
and did not contain unqualified langnage that would permit

the search of the cell phose for “any other information.” 136

Merther wareant at issue here contained the catchall phrase we

found unconstitutional in 7 Henderson. The 2018 warrant
for the call records and cell site location information specified
the crime of homicide and a limited thne period of July
8 to August 10, 2015, The wamant 1o search the physical
cell phones limited the search to evidence refating to the
homictde of Johnson. While both warrants might be viewed as
extensive, they did not lack in particularity. The authornization
to “examine every file and scan its comtents briefly to
determine whether it falls within the scope of the warmant”
does not negate that particularity. The district court did not
ert in determining the warrants satisfied the particularity
requirements of the Fourth Amendment,

{c) Pat-Down Search and Seizure of Cell Phones

Lastly, we find no merit to Short's angument that the searches
of his phones are tainted by their alleged illegal seizure, The
phone number information was independently found in the
*142 search of Short's residence, which we have already
found did nor violate the Fourth Ameondment, and Short
stipulated at teial that the LG smart phone number belonged
to him for the dates i question. Thus, the only fruits of the
seizure of the phones was the evidence, not also found in
the search of data for the phone numbers, derived from the
search of the physical phones, Such evidence was orinimal
anid consisted of contacts between Short and Pope, contacts

g Wk,
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between Short and Harlan, and indications that Short's phone
sither searched for and accessed or was sent and dewnloaded
news reports on the homicides from a television stafion's
websile. Regardless, **318 in our de novo review, we
conchide the warrantiess seizure of Short's cell phones while
he sat in ihe police eruiser was nol unlawful,

Warrantless searches and seizures are per se unreasonable
under ihe Fowrth Amendment, subject only to a few
specifically established and  well-delineated  exceptions,
which must be steictly confined by their justifications. 127
These exceptions include searches incident to a valid

arrest. ! In ¥ United Svares v. Robinson, ' the U,
Supreme Court held that in the case of a lawful custodial
srrest, 2 full search of a person 1% 0ot only an exception to
the Fourth Amendment's warmant requirerent, but is also a
134)

reasonable search under that amendirent.

Further, it has been held that a search incident to an arrest
cart be made before an arrest as long as probable cause for

the arest exists before the search. £ It does not matter that
a defendant ig not {formally placed under arrest until after

a *143 search, so long as the froits of the search are not

31
necessary to support probable cange to arrest, L3

Probable cause to support a warrantless arrest exists only
if law enforcement has knowledge at the time of the
arrest, based on information that is reasonably trustworthy
under the circumstances, which would couse a reasonably
cautious parson to believe that a suspect has comumitted or i3

committing a crime. 133 And under the collective knowledge
doctrine, the existence of probable cavse justifying a
warrantless arrest is tested by the collective information
possessed by all the officers engaged in a common
ivestigation. '**

At the time Short arrived at his residence, law enforcement
knew Short’s fingerprints had been found on a pricetag near
the Neelon homicide, that witnesses who heard gunshots at
the Wme of the Johinson homicide saw two Black males get
into a white Chevy Monte Carlo with dealer paper plates,
and that & white Chevy Monte Carlo matching the description
with in-transits ond dealer paper plates was found parked i
front of the last known address of Short. Further, the officers
testified at trial that, at the time Short arrived at his residence,
they believed that these homicides were connected based on
the attempted shooting of Johngon in froot of the Neelon

residence the day before Neelon was shot and killed at her
home, This information was reasonably trustworthy under the
circumstances and would cause a reasonably cautiovs person
to believe that these homicides were connected, that Shost
had been present at both homicide scenes, and that Short had
committed a crime.

We find as a matter of law there was probable cause to arrest
Short when the phones were seized. As such, we need not
analyze whether the district court was correct that the phones

*144 would inevitably **319 have been discovered even
if Short had not been illegally detained.

Because the phones were seized during a search conducted
incident to a warrantiess de facto amest that was supported
by probable cause, their seizure did not violate the Fourth
Amendment. We affism the district court's finding that law
enforcement did not obtain the phones in violation of the

” 35
Fourth Amendment, B

VI CONCLUSION

Short's cell phones were not seized during an unlawfizl arvest,
and the search of his residence was not pursuant to a warrant
supported by an affidavit containing intentional or reckless
falsities or omissions, The wairants supporting the searches
of Short's physical phones, digital call records, and cell
site location information were sufficiently particular, and
the affidavils supporfing the warrants contained sufficient
evidence connecting the criminal activity and the place to be
searched for law enforcement's reliance thereupon to be in
good faith. Whether from the perspective of the constitutional
right o a speedy trial, due process, statutory discovery rules,
or all combined, the district court did noterr indenying Short's
motion to dismiss without prejudice or, in the alternative, for
absolute discharge. For all these reasons, we find no merit to
Short's assignments of error and affivm the judgrment below,

AFFIRMED.

Mikler-Lerman, I, concurring,

T concur in the result reached by the court, but write separately
simply to remark on the path followed In our analysis with
tespect to the propricty of the search of the cell phone, In its
opinion, this court proceeded to the good faith inquiry without
first having resolved the Fourth Amendment issue. In 143

my view, it would have been advisable to address the metits of

WERTLAW 2
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the Fourth Amendment claim before proceeding to the good
faith issue,

The jurisprudence of cell phone searches i evolving. This
cage pregented an opportunity to resolve certain Fourth
Amendment issues bofore considering the application of the
wood faith exception to the exclusionary rule. In fact, in

PR United States v. Leon, 468 1.8, $07, 925, 104 8. Ct. 3405,
&2 1. Bd, 2d 677 (1984), the origin case of the good faith
rule, the Supreme Court recognized that “it frequently will be
difficult to determine whether the officers acted ressonably
without resolving the Fouwrth Amendment issue” This is
because the Fourth Amendiment analysis addresses judicial
errors, whereas the good faith analysis addresses subsequen
police errors when viewed against settled law,

I argue that there are hazards inherent in deciding the good
faith issue withow first having resolved the legal issues in
the Fourth Amendment claim. The Supreme Court described
thig argument when it stated that “spplication of the good-
faith exception to searches conducted pursuant 1o warmnts
will preclude review of the constitutionality of the search
or seizure, deny needed guidance from the courts, or freeze

Fourth Amendment taw in its present state.” P United States
v Leown, 468 US. ar 924, 104 5.Ct 3405, But the Supreing
Court did not adopt an inflexible practice of requiring a

finding that the warrant was inadequate as a predicate to
proceading to the good faith inguiry.

We generally decide cases on the basis on which they were
resolved in the tial court, In this case, the trial court addressed
the merits of the Fourth Amendment issoe and also considerad
the good faith exception, 8o our consideration of the **324

good faith issue was invited. We are not alone in addressing
the good faith issue without deciding the Fourth Amendment

claim. For example, in | U.S. v White, $74 F.3d 490 (6th
Cir, 2017, the U8, Cowt of Appeals for the Sixth Circuit
recogmized that the tral court had ruled on both the merits
of the Fourth Amendment issue and the good faith *146
exception. In so doing, it said, “Iwle therefore proceed to
the good-faith ingoiry, assunting, withowt deciding, that the

874 FId at 49596,

Given the foregoing, I respectiully suggest thar, rather than
freezing Fourth Amendment cell phone search Nebiraska
jurisprudence in its present state, we address the merits in the
next case,
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SEARCH WARRANT
IN THE COUNTY COURT OF
DOUGLAS COUNTY, NEBRASKA
CRIMINAL BRANCH

CRIMINAL INVESTIGATION )
Omaha Police Department }
Criminal Investigation Burean ) DOC. NO.
In pelation to: - )
Homicide of 3
Crarion JOHNSON )

TO: OMAHA POLICE DEPARTMENT OFFICER Thomas QUEEN #1182

This matter came on for hearing on the 11 day. of August, 2015, upon the sworn Application and Affidavit
for Issuance of 4 Search Warrant of Omalha Police Offi cer Thomas QUEEN #1182, and the Court, being fully
advised in the premises finds as follows:

That the Court has jurisdiction of this matter pursuant to Nebraska Revised Statute 29-812;

That based ont the sworn Application and Affidavit for Issuance of a Search Warrant of Graahs Police Officer
Thomas QUEEN #1182 dated this 11™ day of August, 2015, that there is probable cause to belicve that
concealed within the four cellular telephones listed below:

» LG Fhip Style Cellular telephone Model LG237e; Serial Number 503CQMR0046723; MEID-
270113183813240178; Booked into the Omaha Police Evidence FProperty Unit as EVH 45
o LG cellular telephone Model 15749; MEYD-2566914%0109902232; Emﬂkad into the Omaha Police
tvidence Property Unit as EV# 46 '
White Apple 1phmxe, Booked into the Omaha Police Evidence Property Unit as EV# 24
Black Sprint Cellular telephone; Booked inte the Gmaha Police Evidence Property Unit as EV# 25

Which are currently located af:

The Omaha Pelice Department
505 South 15" Street o
Omaha, Douglas County, Nebraska C

There is data related to the abwe—demnbed crirminal activity, to include:
GIVEN UNDER MY HAND this 11“‘“ day ufmlgust 2015

3
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Phone information and configurations,

User account information, .

Call logs. | \
Contact lists.

Short Message Service (SMS) and Multimedia Messaging Service (MM‘?:) messages,
Chat and instant messages,

Email messages,

Installed applications and thw comesponding data.

Media files such a8 images, videos, audio and document files.

© Internet browsmg history including bookmarks, browser cookies and associated cache files,

Cellular tower connections, GPS (Global Positioning System) fixes, waypamm, TOUtes. and tracks.
WiFi, Bluetooth and synchronization connection history.

Memos and notes.

User dictionary.

Ca.land'mj information.

In order to obtain from the aforementioned devices and search the data from the aforementioned devices:

&

Data may be obtained from the physical memory of the device itself as well as from any data storage
devices housed within the devices, specifically Secure Digital (SD) and Subsmber Identification
Module (8IM) cards,

- Data from the aforementioned cellular telephone may be searched from the device’s active file system as

well as unallocated space as to recover deleted data and file fragments,

Attempts will be made fo obtain the cellular telephone’s data by only miaking unobtrusive re:vc:cable
setting changes to permit the digital extraction of the data; however if necessary the device may require
disassembly to obtain the desired data. |
Affiant Officer is authorized to copy, forensically image, view, photograph, record and conduct forensic
analysis of the data obtained from the aforementioned cellular telophone as weli as any data storage
devices within.

Affiant Officer may enlist the aid of additional law enforcement officers or other third parties who are
trained in uﬂnducu_ng forensic analysis of the data In retrieving and analyzing the data.

When files have been deleted, they can be potentially recovered later using forensic tools, Furthermore
a person with familiarity with how cellular telephones work may, after examining the data, be able to
draw conclusions about how the device was used, the purpose of its use, who used it, where and when.
Affiant Officer or their agents may be required to examine every file and scan its contents briefly to
determine whether it falls within the scope of the warrant, This is necessary as it is difficult to know
prior to the search the level of the technical ability of the device's user anddata can be hidden, moved,
encoded oz, mislabeled to evade detection.

L)

udga of ﬂw Coumty Court of l)ouglas Cnunty, Nebrasla.
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o Affiant Officer will complete & timiely search of the cellular telephone as failure to do so could result in
the irrevocable loss of data due fo accidental or intentional destruction. The device could be damaged,
remotely erased or contain internal destructive mechanisros which could destroy the data,

AND if found, to seize and deal with the same as provided by Jaw, and to make retur of this warrant to me
within ten: days after the date hereof,

YOU ARE THEREFORE ORDERED, with the necessary and proper assistance, o search the before
mentioned cellular telephone at the location described above and, for the purpose of seizing the before
described data, and if found, to seize and deal with the same as provided by law.

IT IS FURTHER ORDERED, that Omaha Police Officer Thomas QUERN #1182 return this Search
Warrant fo me within ten days after the date hereof.

BE-AY HAND this ].'_l_.m day of August, 2015,

e ge of the County Court of Douglas Cownty, Nebraska.

A L)'L
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AFFIDAVIT IN SUPPORT OF AN APPLICATION
FOR A WARRANT TO SEARCH AND SEIZE

N THE COUNTY CQURT OF

POUGLAS COUNTY, NEBRASKA
CRIMINAL BRANCH

CRIMINAL INVESTIGATION )

Omaha Police Department ) : | ,
Criminal lnvesstzgatmn Bureau } DOC. NO.
In relation to: )

Homicide of )

Gaxion .FﬂI'INSUN )

The c:c:mpleunt and a,fﬁdawt of Omahba Police Department Criminal Investigation Bureau Officer Thomas
QUEEN #1182 on the 11™ day of August, 2018, who, being first duly sworn upon oath says:

This affidavit in suppert of an application for a search warrant authorizing the examination of property- four
cellular telephiones (cell phones) - which are currently in law enforcement possession and the extraction fom
that property of electronically stored information,

The four cellular telephones are as follows:

o LG Flip Style Cellulay telephone Model L.G237e; Serial Number SO3CQMR0046723; MEID-
2701 13183813240178; Booked into the Cmaha Police Evidence Property Unit as EV# 48
e LG cellular telephone Model 1.8740; MEID-256691490109902232; Booked info the Omaha Police
Evidence Property Unit as EV# 46
White Apple iphone; Booked into the Omaha Police Evidence Pmper‘ty Unit as EV#24
Black Sprin¢ Cellular telephone; Booked inte the Omaha Police Evidence Propevty Unit as EV# 25

This cellular telephone is currently located at:

The Omaha Police Department
505 South 15™ Street
Omnaha, Douglas Couniy, Nebraska

The csllular felephiones are currently in the Iawful possession of the Omaha Polmc Department. I‘hey came into
the Omaha Police Department’s possession in the following way: U

While investigating this homicide Affiant Officer was invelved in a search ni the wudmm af 543]
Fontenelle Blvd, on August 8%, 2015, During the search s white Apple iphone was located on 2 table in

- the Southeast bedroom and labeled as EV# 24, In the same room another céllular telephone was located
in the closet on a shelf and labeled as EV# 25, Both of these cellular telephones were booked into the
Omaha Police Department’s Evidence Property Unit.

'

A {
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On August 8%, 2015 2 suspect in the homicide, Marews SHORT, was located and fransported to Central
Police Headquarters to be intexviewed, Fe had in his possession two cellular telephones; an LG mede
LG237¢ fiip style phone Labeled as EV# 45 and an LG medel L8740 phone labeled as EV# 46. Both of
these cellular telephiones were booked fnto the Omaha Police Department’s Evidence Property Unit,

~ The cellular telephones have been stored in a manner in which their contents are, to the extent material to this

investigation, in substantially the same state av they were when the devices first came into the posseseion of the
Omaha Police Department.

~ Based upon affiant officer’s training and experience there is believed to be data related to the sbove-described
crimninal activity contained on these four cellular telephones, to include:

@
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Phone information and configurations.

 User account information,

Call logs.

Coutact lists. ’

Short Message Service (SMS) and Mu!hmedza Meqeagmg Berviee (MMS) messages.
Chat and instant messages,

Email messages.

Installed applications and their corresponding data.

Media files such as images, videos, audio and document files,

Internet browsing history including bookmarks, browser cookies and associated cache files.
Cellular tower connections, GPS (Global Positioning System) fixes, waypnmt& routes and tracks.
Wiki, Bluetooth and synchronization congection history,

Memos and notes.

User dictionary.

Calender information. -

In order to obtain from the aforementioned device and search the data from the aforementioned device:

=3

Data may be obtained from the physical memory of the device itself as well as from any data storape
devices homsad within the devices, specifically Secure Digital (8D)) and Subscriber Identlﬁcahon
Module (SIM) cards.

Data from the aforementioned celtular telephone may be sc,amhed from the device’s active file systern as
well as ynallocated space as to recover deleted data and file fragments,

Attempts will be roade to obtain the cellular telephione’s data by only makmg unobtrusive revocable

- sefting changes to permit the digital extraction of the data; however if necessary the dm’me may require
disassernbly to obtain the desired data. , -

Afliant Officer is authorized to copy, forensically image, view, photograph re;eord and cundu:,t forensic
analysis of the data obtained from the aforemenncmed cellular telephone ag wall as any data storage
devices within.

Affiant Officer may enlist the aid of additional law enforcement officers or other third parties who are
trained in conducting forensic analysis of the data in retrieving and analyzing the data,
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e When files have been deleted, they cen be potentially recoversd later using forensic tools. Furthermore ,
& person with familiarity with how cellular telephones work may, after éxamining the data, be able to
draw conclusions about how the device was used, the purposé of its use, who used it, where and when.

»  Affiant Officer or their agents may be required to exarnine every file and scan its contents briefly to
determine whether it fulls within the scope of the warrant. This i necessary as it is diffienit to know
prior to the search the level of the technical ability of the device's user and data can be }uddcn, moved,
sncoded or mislabeled to evade detection,

s Affiant Officer will complete a timely search of the cellular tefephone as failure to do 50 could result in
the irrevocable loss of data due to accidental or intentional destruction. The device could be dammaged,
remotely erased or contain intermal destructive mechanisms which could destroy the dats.

Thiy affidavit is being submitted for the limited purpose of securing a search warrant, Affiant Officer has not
inchided each and every fact known to me concerning this investigation. Only the facts believed to be necessary

to establish probable canse to believe that the electronic cellular telephones and their data deseribed above
containg evidence of the above-described criminal activity.

The following are the grounds for issuance of a search warrant for hdld property and the reasons for the officey’s
belief to wit;

On Saturday, August 8%, 2015 at about 0949 hours officers of the Omaha Police Department were
dispatehed to 5431 Fontenelle Boulevard, Omaha, Douglas County, Nebraska for a shooting, Upon
arvival they located 4 white Chevrolet Impala that had erashed into the garage of a house at 5439 ,
Fontenelle Buulevard, Omaba, Douglas Counnty, Nebraska. The lone occupant of tl:ke vehicle was suffering
from what appeared to be gunshot wounds.

The victim was identified as Garion JOHNSON (1)0]3 061’06!1996) EHHN&ON was ti‘ﬂnsportad to CHE
Creighton University Hospital at 601 North 30 Street, Omahas, Douglas County, Nebraska. At the
hospital JOEINSON succumbed to his injuries, An antopsy performed on Sunday, August 9, 205
showed that the eause of death was from gunshot wounds.

Witnesses to the incident deseribed the suspect vehicle as being a white Chevrolet Monte Carlo with no
plates, displaying intransits and dealer paper plates,

The swspect vehicle was located in the avea of 42™ & Pinney Streets, Omaha, Douglas County, Nebraska.
The owney of the vehicle was fdentified as Marews SHCORT (OB 10/13/1989). SHORTs residence, 4268
Binney Street, Omaha, Douglas County, Nebraska was secured and the persons inside contacted. SHORT
wags transported to Central Police Headquarters at 505 South 15" Sm:et Omaha, Dnugias County,
Nebraska to be interviewed. .
SHORT haﬂ in his possession two cellular telephones: | '
o« LG Flip Style Cellular telephone Model LG237¢; Serial Number %MCQI\H&&ME:’?Z:% MIETB-
270113183813240178; Booked into the Omaha Police Evidence Property Unit as EV# 45
s LG cellular telephone Model LS8740; MICII-2356691490105902232; Bnoked into the Cmaha Police
Evidence Properly Unit as EV# 46
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Officers also executed a Conrt authorized Search Warrant at the viclim’s bouse, 3431 Fontenelle

Boulevard, (dmaha, Douglas County, Nebrasks, where the shooting of JOHNSON had started, Officors
kpew that the vietim was in this house just prior to the homicide.

The search of the house lovated two cellular telephones during the seurch:
*  White Apple iphone; Booked into the Omaha Police Evidence Property Unit as EVH 24
»  Black Sprint Cellular telephone; Booked into the {Omaha Police Evidence Property Uit as EV# 25

Affiant Officer knows, through training and experience, that persons use cellular telephones to
communicate. This includes person persons planning a crime, commisting a crime and/or trying to
regroup after committing 2 crinte, These communications ean be in the form of telephone calls, emails
and/or messages. People are also know to contact parties using cellulur telephones via telophone calls,
emails of messages and threaten physical harm to others.

Afftiant Officer knows, through training and experience, that persons who engage in criminal acts will
sommetimes take video of the dct, video before committing the crime andfor after the crime was committed.

Persons are also known to pose with weapons and take pbotographs of themselves and others displaying
weapons.

When cellular telephones are used they create a digital record of the user's activity, This relevant data can come
from data produced by the operator when they input information as well 2s inconspicnous data filss which are
created and saved automatically by the device.

From training, experience and research Affiant Officer is aware that the data stored cellular telephones can
provide invaluable insight for criminal investigations. Cellular telephones are used for communication, access
to information, socialization, research entertainment, shopping and other functionality. In addition to persons)
use, cellular telephones are often used as tools in criminal activity. Affiant Officer is aware of numerous
instances where cellular telephones were vsed by participants in crimes tv communicate via voice and text
messaging, occasions when they took photographs of themselves with weapons and/or illegal neicotics, times
when they created videos of their criminal activities and instances when the internet was used to research crimes
they participated in, just to name a few. As such a cellular telephone canserve both as an m%tmmemt for
corumitting a crime, as well as & storage medium for evidence of the crime.,

-ellular telephone data.can assist investigators in determining the culpability of participants in criminal
investigations. This is because the data can potentially provide a wealth of information that can pssist in
determining the motivation, method and participants involved in an incident. Information on the devices can
provide invaluable insight to the who, what, when, where and why an incident ocourred.

Because most operations can be performed on a cellular telephone almogt instantly, any of the below listed
types of data could be created in a matter of moments which would be germane to the incident being
investigated. The data can be created intentionally or accidently by the wer, or automatically by the device
itself as part of its regular functioning, As such, Affiant Officer seeks to omplete a compressive and unbiased
examination of the following information which could aid in the investigation. A full all-inclusive list would be
impossible due to the ever increasing development of cellular telephonss and their applications.
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s Telephone information, configurations, calendar events, notes and user account information which can
be used to identify or confirm who owns or was using & cellular telephone. Because of their sznall size,
cellular telephones can sasily be passed from one person to another. As such it is necessary (o docurnent
evidence that reveals or suggests who possessed or used the device. This evidence is akin to the search
for venue itermns when executing a search warrant at a residence.

e (Call logs which establish familiarity between people involved in an incident. These records ave
consistently stamped with the dates and times which can be significant regarding the reconstruction of
the timeling of the events regarding an investigation. Associated contact lats stored in the device can
provide names to correspond with voice calls as well as other forms of communication, This mfﬁrmauﬂn
can also be invaluable to establish conspirators, witnesses and suspect information.

a  Comnunication records from SMS and MMS messaging, chais, instant messaging and F-mails can
provide invaluable insight to establish an individual’s level of culpability and knowledge regarding an
investigated incident. It is not uncommon for users to send and receive dozens and even hundreds of
messages a day which document the person’s activities and can 4id in completing and investi gation.

¢ Data from the associated supplemental software applications (apps), both standard and manvally
installed, stored on the cellular telephone can demonstrate the user’ s association with aninvestigated
people, locations and events, Cellular telephones have the ability to run apps which allow them to
increase their functionality. Common programs include social media applications such as Facebook and
Twitter as well as messaging applications Kik and Hello SMS to name a few. These applications are
increasingly used as alternative methods for users to commuricate from the standard messaging services
they offer additional functionality. Many of these applications are able to determine the user's
geographic location which can provide instrumental to completing an investigation.

»  Media files such as images, videos, audio and documents which provide a firsthand docummtancm of
actions regarding an event. Additionally files can contain embedded metadata that show additional
information which is valuable to the investigators such as when and where the file was crested. Celiular
telephones have the ability to create, store and exchange media with other devices and computers.

o Intornet browsing history including bookmarks, browser cookies and othier associated cache files stored
on cellular telephones can demonstrate the planning or desite to participate in a crime by documenting
the viewing of websites associated with the incident.

e Cellular tower connections, GP'S data, Wiki, Bluetooth and synchronization logs can associate the
cellular telephone with being in proximity of a location or other digital devices. Viewing of this data can
demonsirate that the device, and thus also its user, was in a location associated with an incident.

» The user dictionary on a telephone contains user inputted entries such #s names and uncommon words.
Presence of thess records can demonstrate familiarity with the-cxima being investigated.

Affiant Officer believes that the data from the aforementioned ceilular telephoues will assist Affiant Officer
in the Homieide juvestigation of Garion JOHNSON.

A warrant authorizing a night-time search is requested because:
NOT APPLICABLE
That a No Knock Search Warrant is requested-because:

NOT APPLICABLE -



page G o6 | ORIGINAL - AFi10800

Wherefore, the Affiant Officer prays that a Search Warrant be issued according to Law.

74%//;;” '

©aha Police Department
Officer Thomas QUEEN #1182

7L TR

Dated this 11™ day of August, 2015,
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RETURN AND INVENTORY
IN THE COUNTY COURY OF
DOUGLAS COUNTY, NERRASKA
CRIMINAL BRANCH
CRIMINAL INVESTIGATION )
Omaha Police Departinent )
Criminal Investigation Bureau ) DOC. NO.
In relation to: ) : '
Homicide nf )
Gavion JOHNSON )

OMAHA POLICE DETECTIVE Thowas QUEEN #1182 , being first duly swc:rn_, deposes and says that, on
the $1™ day of August, 2015, I submitted the within warant to the Omaha Police Department’s Digital
Forensic Unit and they made a diligent search of data from:
o LG Flip Style Cellular telephone Modet LG237¢; Serial Number S03CQMRO046723; MEID-
270113183813240178; Booked into the Omaha Police Evidence Property Unit as EV# 45
s LG cellular telephone Model 1,8746; METD-256691490109902232; Booked into the (maha Police
Evidence Property Unit as EVH 46
« ‘White Apple iphone; Booked into the Omaha Police Evidence Pmpeﬂy Unit as K'V# 24
» Black Sprint Cellular telephone; Booked into the Omaha Police Evidence Property Unit as EV# 25
which were located at The Omaha Police Department; 505 South 15" Street, Omaha, Douglas County,
Nebraska.
'The Omaha Police Department’s Digital Forensic Unit extracted the data from the afore mentionad ﬂlectrnmc
device(s) and provided Affiant Officer with the final volume of that data on September 18% 2015 and I am in
posgession of the following described property, to wit:
o Data that was extracted from the above listed cellular telephones that was placed onto DVDs and
booked into the Omaha Police Department’s Evidence Property Unit
SAID PROPERTY WAS INVENTORIED in the presence of N/A, aod a copy. of said Warrant and a receipt for

said property was given to/left at N/A
s / QZ/( 74

OMAHA NEBRASK‘A POLICE OFFICER
‘ . Thomas QUEEN #1182

DATED this _B < _day of September, 2015

SUBSCRIBED AND SWORN TO before me this 23 _day of September, 2015

JUDGE OI" THE COUNTY COURT
OF DOUGLAS COUNTY,
NEBRASKA



IN THE DISTRICT COURT OF DOUGLAS COUNTY, NEBRASKA

THE STATE OF NEBRASKA,
Plaintiff
V.
MARCUS SHORT,

Defendant,

)
)
)
)
)
)
)
)

)

CASE NQ. CR16-973

MOTION TO SUPPRESS

COMES NOW the Defendant and moves the Court for an Order to suppress and

exclude from use against him at trial any and all evidence obtained as a result of a search of the

contents of two cellphones identified as LG Flip style Cellular Telephone Model LG237¢ serial
number 503CQMR0046723 and 1.G Celtular Telephone Model LS740MEID-
256651490109902232, which cellphones were taken from the person of the Defendant on

Augnst 8, 2015 prior to 3:00 pan. These items were taken from the Defendant by members of

the Omaha Police Department.

Iix support of his motion the Defendant shows the Court as follows:

1. That the initial seizure of the cellphones is the fruit of an unlawful arrest which

arrest was effectuated without an arrest warrant and without probable cause to believe the

Defendant had committed or was committing a criminal offense;

2. That the seizure of the cellphones was not the product of a grant of permission by

the Defendant to search and seize the celiphones;

3. That subsequent to the seizure of the cellphones the Omaha Police Department

applied for and obtained a search warrant for the above-mentioned cellphones, which

search warrant was approved on August 11, 2015;

4. That the affidavit in support of the search warrant does not provide specific

articulable facts sufficient (o establish that there is probable cause to believe that the

contents of the cellphones would include evidence of the homicide of Garion Johnson,

which oceurred on August 8, 2015 between 9:40 a.m. and 9:50 am.; f}
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5. That the search warrant approved by the Magistrate is overly broad and constitutes

a general search warrant not limited in any way or define in its scope by the Magistrate;

6. The search warrant authorizes the police to, in effect, identify a possible suspect in
a criminal investigation and allow the search of cellphones or other electromc devices
associated with the Defendant without a scintilla of evidence demonstrating why the
police believe evidence of the crime under investigation would be contained in the above-

mentioned electronic devices

WHEREFORE, the Defendant moves for an Order 10 suppress and exclude
from use against him any and all evidence obtamed as a result of the search of the
contents of the above-mentioned cellular phones and any evidence derived therefrom
because the search and seizure violates the Fourth, Fifth, Sixth, and Fourteenth
Amendments to the Constitution of the United States and Article | Sections Three, Seven,
and Fleven of the Constitution of the State of Nebraska.

MARCUS SHORT, Defendant

T o 0.1

Thomas C. Riley #1352%
Douglas County Public Defender
Attorney for Defendant

NOTICE OF HEARING

YOU AND EACH OF YOU ARE HEREBY NOTIFIED that the above Motion is set for
hearing before the District Court on the 11th day of February 2019, in Courtroom #410 before

the Honorable Horacio Wheelock.,
/szo 6 /é@
E /

CERTIFICATE OF SERVIC

It is hereby certified that a true copy of the above and foregoing Motion was personally
served on Mike Jensen, and Sean Lavery, Deputy County Attorneys, 100 Hall of Justice, by hand
delivery to their offices, this 11™ day of February, 2019.

Vi A7




IN THE DISTRICT COURT OF DOUGLAS COUNYsrwvm s o

STATE OF NEBRASKA, CR16-973
PlaintifT,
ORDER AS TO THE MOTION TO
SUPPRESS THE AUGUST 11, 2015
SEARCH WARRANT REGARDING
CELLPHONES BELONGING TO
MARCUS SHORT

Vs,
MARCUS L. SHORT,

Defendant.

This matter came on for hearing on February 11, 2019, on Mr. Marcus L.
Short’s filed February 11, 2019 Motion to Suppress. The Motion to Suppress
requested that any evidence obtained as a result of & search of the contents of
two cellphones belonging to Marcus Short be suppressed. Mr. Michael Jensen
Esq., and Mr. Sean Lavery, Esq., Deputy County Attorneys appeared for the
State bi‘ Nebraska., Mr. Thomas Riley, Esq., Ms. Mary Dvorak, Esq., and Ms,
Ann Hayden, Esq., appeared on behalf of Marcus L. Short (“Mr. Short”.
Exhibit 957, the affidavit to obtain the search warrant, the search warrant, and
retwrn and inventory was received into evidence. The matter was taken under
advisement. The Court now being fully advised in the premises, finds and
orders that the motion to suppress is overruled. In an effort to be complete

and thorough the Court again will refer to its previous Order filed on April 30,

2018, Exhibit 881, as Mr. Short's counsel has asked this Court to reconsider
i im mﬁ,
DOUGLAS

some of its findings as it relates to the cell phones.

FACTS

JOHIN M,
An affidavit was completed by Omaha Police DepartmefEREHIRS 81 COURT |

muuwum%
FEB 1.8 2018

FRIEND

Investigation Bureau Officer Thomas Queen on August 11, 2015. (Ex. 957).




The affidavit was in support of an application for a search warrant authorizing
the examination of four cell phones that were in the possession of the Omaha
Police. (Ex. 957). Omaha Police came into possession of the cell phones while
investigating a homicide on August 8, 2015, and obtained two of the cell
phones from the defendant, Marcus Short when he was transported to Central
Police Headquarters to be interviewed. (Ex. 95 }. At trial, Detective King
testified that the phones were taken from Mr. Short either at the time he was
placed in handcuffs at the scene of his arrest, or when he was taken to the
police station to be interviewed.

According to the affidavit, Mr. Short became a suspect in the homicide of
Garion Johnson when witnesses described the suspect vehicle as being a white
Chevrolet Monte Carlo with no plates, (Ex. 857). The suspect vehicle was later
located in the area of 42nd and Binney Streets, Omaha, Douglas County,
Nebraska. (Ex. 957). The owner of the vehicle was identified as Marcus Short.
(Ex. 957). Mr. Short was later secured and transported to be interviewed at
Police Headquarters. (Ex. 957}, When Mr. Short was transported he had in his
possession two cell phones:

*» LG Flip Style Cellular telephone Model LG237¢; Serial Number
503CQMRO046723; and
¢ LG cellular telephone Model L&740; MEID-25668 1490109902232,
The Affiant attests that the requests to search the contents are all invaluable
tools when conducting investigations. (Ex. 957). Phone information, account

notes, and user account information ecan be used to identify and/or confirm the



owner of the cell phone, (Ex. 957). Call detail records can serve to establish
familiarity between people involved in an incident. (Ex. 957). These records
contain date and time stamps that can be significant in mnatmiﬁg a timeline
of events regarding an investigation. (Ex. 957). The records contain phone
numbers establishing communication between parties that are invaluable in
establishing co-conspirators, witness, victim, and suspect information. (Ex.
Q57).

The County Court issued the warrant as requested in the affidavit. {Ex.
957). Testimony was given during trial by Officer Nick Herfordt that he
conducted a search of Mr, Short’s two cell phones pursuant to the court
authorized search warrant. On February 11, 2019, while trial was ongoing, Mr,
Short moved to suppress evidence obtained from the search of the phones
pursuant to the search warrant, and a hearing was held. On February 12,
2019 the Court ruled from the bench, and this order follows,

ANALYSIS

According to Neb. Rev. Stat. § 29-115 (Reissue 2016) a motion to
suppress shall be filed in the district court where a felony is charged at least 10
days before trial, unless permitted by the court for good céusm shown. The
Court finds that good cause was shown to permit all of Mr. Short’s motions to
suppress that were litigated during the trial including this motion to suppress.

Mr. Short argues that the evidence obtained from the search of the two
cell phones that were in his possession when he was transported to police

headquariers to be questioned is the fruit of an unlawful arrest and without



probable cause. In relation to the lack of probable cause, Mr. Short’s counsel
has asked this Court to reconsider its findings in the Second Amended Order,
filed on April 30, 2018, as it relates to the cell phones. Exhibit 881. Mr. Short
also argues that the evidence should be suppressed because the affidavit in
support of the search warrant did not provide sufficient specific articulable
facts to establish probable cause that the contents of the cell phones would
contain evidence of the homicide of Garion Johnson. The Court will address
each of Mr. Short’s arguments in the order they were presented at the hearing.

A. The evidence obtained from the two cell phones is not the fruit of an
illegal search.

Mr. Short first argues that the evidence obtained from the search of the
two cell phones is inadmissible as the fiuit of an unlawful arrest. For the
reasons below, the Court disagrees.

Evidence obtained as the direct or indirect “fruit” of an illegal search or
seizure, “the poisonous tree,” is inadmissible in a state prosecution and must
be excluded. See In re Interest of Ashley W., 284 Neb. 424, 821 NW. 24 706
{(2012), cited in State v. Oliveira-Coutinho, 291 Neb. 294, 325, 865 N.W. 2d 740,
765 (2015). To determine whether the evidence is a “fruit” of the illegal search
or seizure, a court must ask whether the evidence has been obtained by
exploitation of the primary illegality or whether it has instead been obtained by
means sufficiently distinguishable to be purged of the primary taint. Wong Sun
v. United States, 371 U.8. 471, 83 8.Ct. 407 (1963}, cited in Oliveira-Coutinho,

291 Neb. at 325, 865 N.W. 2d at 766. There are three exceptions to the



exclusionary rule: independent source doctrine, inevitable discovery doctrine,
and attenuated connection doctrine.

According to the “inevitable discovery doctrine” the challenged evidence
is admissible if it inevitably would have been discovered by lawful means
without reference to the police misconduct, U.5. v. Reinsholz, 245 ¥.3d 765 (Bth
Cir. 2001), cited in Oliveira-Coutinho, 221 Neb. at 325-26 865 N.W. 2d at 766.
In Nix v. Williams, the Supreme Court of the United States held that “if the
prosecution can establish by a preponderance of the evidence that the
information ultimately or inevitably would have been discovered by lawful
means . . . then the deterrence rationale has little basis that the evidence
would be received.” Nix v. Williams, 467 U.8. 431, 444, 104 S.Ct. 2501, 2509
(1984}. The Supreme Court of the United States explained,

Fairness can be assured by placing the State and the accused in

the same positions they would have been in had the impermissible

conduct not taken place. However, if the government can prove

that the evidence would have been admitted regardless of any

overreaching by the police, there is no rational basis to keep that

evidence from the jury in order to ensure the fairness of the trial
proceedings. In that situation, the State has gained no advantage

at trial and the defendant has suffered no prejudice.  Indeed

suppression of the evidence would operate to undermine the

adversary system putting the State in a worse position that it
would have occupied without any police misconduct.
Nix v. Williams, 467 U.8. at 447, 104 S.Ct. at 2511, The Nebraska Supreme
Court has held that “if the State shows by a preponderance of the evidence that

the police would have obtained the disputed evidence by proper police

investigation entirely independent of the illegal investigative conduct, then



such evidence is admissible under the ‘inevitable discovery doctrine.” State v,
Ball, 271 Neb. 140, 151, 710 N.W.2d 592, 603 (2006) {citing State v. Andersen,
232 Neb. 187, 440 N.W.2d 203 {1989)).

Assuming that at the time Mr. Short was taken to Police Headquarters
for questioning that no probable cause existed to arrest him for crimes related
to the Deprecia Neelon and Garion Johnson homicide, the phones would have
been inevitably discovered. The evidence shows that Mr. Short would have
been arrested and booked for firearms charges on August 8, 2015, which is the
same day he was taken to the police station for questioning. The State of
Nebraska has proven by a preponderance of the evidence that upon Mr. Short’s
arrest on the firearms charges, the keys, two cell phones, and other items on
Mr. S8hort’s person inevitably would have been lawfully discovered and taken by
the police incident to Mr. Short’s arrest. Furthermore, upon Mr. Short being
booked into the Douglas County Correctional facility, Mr. Short’s personal
property, such as keys cell phones, wallet, money, driver’s license, jewelry, and
clothes would have been hooked by law enforcement as evidence and the
remaining items that were not taken as evidence would have been booked into
property. Therefore, the Court finds that the “inevitable discovery doctrine”
applies to the keys, the cell phones, and the other property taken from Mr.
Short on August 8, 2015,

Lastly on this issue, the Court, in reviewing its Second Amended Order
filed on April 30, 2018 as requested by Mr. Short, finds that the fat;:t:as

sufficiently support the Court’s previous findings to not suppress Mr. Short's



cell phones. 8ee Judge Wheelock Second Amended Order, Filed April 30, 2018,
p. 56-59,
B. Whether Probable Cause exists to issue the Search Warrant.

The Fourth Amendment to the U.8. Constitution guarantees “Itihe right
of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures ..., and further provides that “no
Warrants shall issue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be searched, and the
persons or things to be seized.” See also, Art. 1, § 7 of the Nebraska
Constitution. Mr. Short argues that the search warrant was not supported by
an affidavit that established probable cause.

The U.8. Supreme Court in Riley v. California, 134 8.Ct, 2473, 189 L.Ed.
2d 430 (2014} held that the police generally may not, without a warrant, search
digital information on a cell phone seized from an individual who has been
arrested. The Court reasoned that a search of digital information on a cell
phone does not further the government interests identified in other cases
authorizing the search of a person and his or her effects incident to an arrest,
which interests include addressing the threat of harm to officers and
preventing the destruction of evidence. See Riley v. California, 134 8.Ct, 2473,
189 L.Ed. 2d 430 (2014) cited in State v. Henderson, 289 Neb. 271, 854 N.W.
2d 616 (2014).

A search warrant, to be_valid, must be supported by an affidavit which

establishes probable cause. State v, March, 265 Neb, 447, 658 N.W.2d 20



(2003}, Probable cause sufficient to justify issuance of a search warrant means
a fair probability that contraband or evidence of a crime will be found. Id. In
reviewing the strength of an affidavit submitted as a basis for finding prebable
cause to issue a search warrant, a court applies a “totality of the
circumstances” test. Id. The question is whether, under the totality of the
circumstances illustrated by the affidavit, the issuing magistrate had a
substantial basis for finding that the affidavit established probable cause. Id. In
evaluating the sufficiency of an affidavit used to obtain a search warrant, a
court is restricted to consideration of the information and circumstances
contained within the four corners of the affidavit. Jd.

The affidavit presented to the issuing court is an affidavit that is detailed
and specific. By reading the affidavit the County Court Judge knew that
Witnesses observed two black males flee the scene of the Garion Johnson
shooting in a white Chevy Monte Carlo vehicle with paper plates. A white Chevy
Monte Carloe vehicle with paper plates and registered to Mr. Short was
discovered the same day parked at 4628 Binney Street, Omaha, Douglas
County Nebraska. A search warrant was executed at 4628 Binney Street,
Omaha, Douglas County,‘ Nebraska because it was believed Mr. Short resided
at the home.

The affidavit provides the necessary details to establish probable cause to
believe that evidence of a crime would be found in the cecll phone data
requested in the affidavit. The affidavit contains sufficient detajl to establish

probable cause that Mr. Short was connected to the then ongoing Garion



Johnson homicide investigation. It additionally contains information that more
than one individual may have been involved in the Garion Johnson shooting. It
also establishes through the affiant’s experience why the types of records
requested are likely to produce valuable evidence in a murder investigation,

Applying the totality of the circumstances test, the Court finds the
issﬁing magistrate had a substantial basis for finding that the affidavit
established probable cause to believe that evidence of a crime would be found
in the two particular cell phone’s data requested that were associated with Mr.
Short. The four corners of the affidavit is sufficient to establish probable cause
to issue the search warrant. (Ex, 957).
C. Particularity and Scope of the Search Warrant.

The U.S. Supreme Court in Riley v. California, 134 S.Ct. 2473, 189 L.Ed.
2d 430 (2014} held that “cell phones differ in both a guantitative and a
qualitative sense from other objects that might be kept on the arrestee’s
person.” 134 8,.CtL. at 2489 cited in State v Henderson, 289 Neb. 271 at 289,
854 N.W. 2d 616 (2014}, The Supreme Court in Riley v. California noted such
quantitative and gualitative differences include the “immense storage capacity”
of cell phones, their “ability to store many different types of information,” their
functioning as “a digital record of nearly every aspect of their jowners lives,”
and their ability to “access data located elsewhere.” 134 S.Ct. at 2489-90 cited
in State v. Henderson, 289 Neb. 271, at 280 854 N.W. 2d 616 (2014). The
Nebraska Supreme Court in State v. Henderson, held “given the privacy

interests at stake in a scarch of a cell phone as acknowledged by the Court in



Riley similar to our reasoning in Sprunger, we think that the Fourth
Amendment’s particularity requirement must be respected in connection with
the breadth of a permissible search of the contents of a cel] phone.” See State v.
Henderson, 289 Neb. 271, at 289, 854 N.W, 2d 616 (2014), The Nebraska
Supreme Court concluded that a “warrant for the search of the contents of a
cell phone must be sufficiently limited in scope to allow a search of only that
content that is related to the probable cause that justifies the search... A
warrant satisfies the particularity requirement if it leaves nothing about its
scope to the discretion of the officer serving it. That is, a warrant whose
authorization is particular has the salutary effect of preventing overseizure and
oversearching.” Id.

In this case the particular records that were requested are:

1. Telephone information, configurations, calendar events, noles and
user account information which can be used to identify or confirm
who owns the phone;

2. Call logs which establish familiarity between people involved in the
incident;

3. Communication records from SMS and MMS messaging, chats,
instant messaging and B-mails;

4. Media files, such as images, videos, audio and documents which

provide a firsthand documentation of actions regarding an event;

3. Internet browsing history;

10



6. Telephone or instrument number or other subscriber number or

identity, including any temporarily assigned network address;

7. The user dictionary on a telephone contains user inputted entries

such as names and uncommon words.

(Ex. 937). The warrant specifically referred to the incident on August 8, 2015,
when Garion Johnson received several gunshot wounds resulting in his death
at 5431 Fontenelle Boulevard. Throughout the course of the Garion Johnson
murder investigation, officers learned that witnesses observed two black males
fleeing the shooting scene in a white Chevy Monte Carlo vehicle with paper
plates. (Ex. 957). On August 8, 2015 a white Chevy Monte Carlo with paper
plates registered to Marcus Short was parked at 4628 Binney Street, Omaha,
Douglas County Nebraska. (Ex. 957). Mr. Short is connected to the (tarion
Johnson homicide because of the white Monte Carlo with paper plates at the
(Garion Johnson scene.

Not only was the Affiant particular in the scope of the request for the
search warrant but the officer explained why the request was invaluable for the
investigation. The affiant attests that the aforementioned requests are all
invaluable tools when conducting Investigations. Phone information, account
notes, and user account information can be used to identify and/or confirm the
owner of the cell phone. Call detail records can serve to establish familiarity
between people involved in an incident. These records contain date and titne
stamps that can be signiﬁcant in construing a timeline of events regarding an

investigation. The records contain phone numbers establishing

11



cominunication between parties that are invaluable in establishing co-
conspirators, witness, victim, and suspect information,

The . Court concludes that tiuc: search warrant referred to the specific
crimes being investigated and to the type of information encompassed by their
authorization, The Court concludes that the search warrant was limited in
scope and content. There were no catch all phrases used in the affidavit.
Consequently the search warrant affidavit was sufficiently particular and
therefore the warrant met the Fourth Amendment particularity requirement.

D. Even if the Search Warrant is not supported by probable canse the good
faith exception allows Law Enforcement to execute a search warrant while
relying on the affidavit in good faith.

The State argues that Mr. Short’s motion to suppress should be
overruled because even if the search warrant affidavit were defective, the
evidence should not be suppressed because the warrant was executed in good
faith. The Court agrees. |

That a Fourth Amendmént violation occurred does not necessarily mean
that the exclusionary rule applies. Herring v, United States, 533 U.S, 135, 129
S.Ct. 695, 172 L.Ed.2d 496 (2009) cited in State v. Sprunger, 283 Neb, 531,
811 N.W. 2d 235 (2012). The Fourth Amendment contains no provision
expressly precluding the use of evidence obtained in violation of its commarnds.
Arizona v. FEvans, 514 U.S. 1, 115 8. Ct. 1185 (1995) cited in State u.. Sprunger,
283 Neb. 531, 811 N.W. 2d 235 (2012). The U.S. Supreme Court held that “for
the exclusionary rule to apply, the benefits of its deterrence must outweigh its

costs.” Herring v. United States, 555 U.S. 135, 129 8. Ct. 095, 172 1..Ed.2d 496
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(2009) cited in State v. Sprunger, 283 Neb. 531, 811 N.W, 2d 235 {2012). The
good faith exception provides that even in the absence of a valid affidavit to
support a search warrant, evidence seized under the warrant need not be
suppressed when police officers act in objectively reasonable good faith in
reliance upon the warrant, State v. Tfnmpkins, 272 Neb. 547, 723 N.W. 2d 344
{2006}, modified on denial of rehearing 272 Neb. 865, 727 N.W.2d 423 {2007).

In reviewing the affidavit in exhibit 957 the Court finds that the officer
acted in z:n. good faith reasonable manner in requesting the search warrant. The
Court infers that police officers through the course of the investigation in
speaking with witnesses identified Mr. Short’s vehicle as being involved in the
Garion Johnson homicide. Mr. Short’s vehicle was traced to 4268 Binney St.,
which is the place where Mr. Short was residing. The affidavit expressly states
that Officers were seeking cell phone data from Mr. Short’s cell phones in
‘connection with his involvement in the Garion Johnson homicide. Accordingly,
the Court finds that the officers search of the contents of Mr. Short's cell
phones were done in a good faith reliance of a validly obtained search warrant.

Conclusion

The Court finds that the affidavit did not lack the indicia of probable
cause. Alternatively, even if the affidavit did lack the indicia of probable cause
the Court finds that law enforcement officer’s reliance upon the warrant to be
entirely objectively reasonable in providing officer Thomas Queen the belief that
probable cause did exist to support the issuance of the warrant to obtain cell

phone data related to Mr. Short’s cell phones. The good faith exception to the
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search warrant requirement is applicable under the “totality of the
circumstances” of this case.

The court finds that the motion to suppress as it relates to the affidavit
used to obtain the search warrant by Mr. Short should be overruled and/or
denied.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that Mr.

Short’s motion to suppress is overruled and/or denied as to the affidavit used

o obtain the search warrant.

DATED this 13% day, of February 2019,
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==k LCIO J. WHEEL
. DI&:’I‘RILT COURT JUDGE
Cce: Michael Jensen, Esq.

Sean Lavery, Esq.
Thomas Riley, Esq,
Ann Hayden, Esq.
Mary Dvorak, Esq.
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