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Opinion
PER CURIAM:
*1 Petitioner Kennedy Walker appeals the district court's

denial of his 28 U.S.C. § 2255 petition to vacate the sentences

he received on convictions of carjacking in violation of P 18
U.S.C. § 2119 (two counts) and brandishing a firearm during

a crime of violence in violation of F 18 U.S.C. § 924(c).
Walker was sentenced to life for the carjackings pursuant

to the federal three-strikes law, W 18 U.S.C. § 3559(c). In
addition to the life sentence, Walker received a consecutive

seven-year sentence under P § 924(c), based on the jury's
finding that he had brandished a firearm while committing the
carjacking offenses. In his § 2255 petition, Walker argued that
neither sentence was valid after the Supreme Court's decision

in PJohnson v. United States, 576 U.S. 591, 135 S.Ct. 2551,

192 L.Ed.2d 569 (2015) that the residual clause of the Armed

Career Criminal Act (“ACCA”), F 18 U.S.C. § 924(e)(2)
(B)(ii), is unconstitutionally vague. According to Walker,
the sentencing court relied on similarly worded, and equally

vague, residual clauses in P § 3559(c) and P § 924(c) when
the court sentenced him under those provisions.

The district court denied Walker's § 2255 petition based on
this Court's holding in F Ovalles v. United States, 861 F.3d
1257 (11th Cir. 2017) (P Ovalles I) that FJohnson does not
apply to P § 924(c) and its reasoning that, per P Ovalles
A FJohnson likewise should not apply to F§ 3559(c).
At the time the court denied Walker's petition, P Ovalles

I was binding precedent as to the validity of P§ 924(c)’s
residual clause. Nevertheless, the court issued a Certificate
of Appealability (“COA”) as to the question “whether

PJohnson applies” to invalidate the residual clauses of P §

924(c) and P § 3559(c). The court concluded that question
was “debatable” and “being debated” by reasonable jurists.
This appeal by Walker followed.

While Walker's appeal was pending, this Court vacated
F Ovalles 1in an en banc opinion that again concluded, albeit
under a different rationale than was applied in P Ovalles 1,
that the residual clause of P § 924(c) survives PJohnson.
See P Ovalles v. United States, 905 F.3d 1231, 1252 (11th
Cir. 2018) (en banc) (P Ovalles I). Thereafter, the Supreme

Court decided PUnired States v. Davis, — U.S. .
139 S. Ct. 2319, 204 L.Ed.2d 757 (2019), which abrogated

FOvalles II and held that the residual clause of F§
924(c) is indeed unconstitutionally vague per the reasoning of

PJohnson. See PDavis, 139 S. Ct. at 2336.

PDavis decided one of the questions posed in the COA
underlying this appeal—that is, whether PJohnson applies

to the residual clause of P§ 924(c)—in favor of Walker,
and it drew into question the rationale underlying the

district court's conclusion that PJohnson does not apply

to P§ 3559(c). Accordingly, this Court expanded and
revised the COA to include the questions (1) whether the
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residual clause of ™§ 3559(c)—"§ 3559(c)(2)(F)(ii)—

is unconstitutionally vague, and (2) whether the residual

clauses of P§ 3559(c) or _§ 924(c) “adversely affected
the sentence that [Walker] received” as required for him
to prevail on the merits of his habeas petition. The parties
have submitted supplemental briefing as to both questions, as
requested by the Court.

*2 In addition to the above developments, this Court
recently held that a petitioner's habeas claim based on the

invalidity of ~ § 924(c)’s residual clause under P. Johnson

and P-Davis was procedurally defaulted because the
petitioner failed to argue at trial or on direct appeal that the

residual clause of 1-§ 924(c) is unconstitutionally vague.
See Granda v. United States, 990 F.3d 1272, 1285-92 (11th
Cir. 2021). The Government has submitted Granda as a
supplemental authority to support its argument, made in the

initial and supplemental briefing, that Walker's ?!Johnson
claim likewise is procedurally defaulted.

Having reviewed the record, the initial and supplemental
briefing, and the supplemental authority submitted by the
Government, we AFFIRM the district court's denial of
Walker's § 2255 petition.

BACKGROUND

In 2004, a jury convicted Petitioner Kennedy Walker of:

(1) two counts of carjacking in violation of e 18 U.S.C.
§ 2119, (2) brandishing a firearm during and in relation to

a crime of violence in violation of ™ 18 U.S.C. § 924(c),
and (3) being a felon in possession of a firearm in violation

of ot 18 U.S.C. § 922(g). According to Walker's PSR, the
convictions arose from an incident during which Walker and
his co-defendant Tyrone Brown approached two victims in a
parking lot, threatened the first victim with a gun, struck the
second victim in the ribs, and then stole and escaped with both
victims’ wallets and vehicles. Walker was apprehended after
he led officers on a dangerous car chase while driving one of
the stolen vehicles. The officers recovered two loaded guns
and several rounds of ammunition from the vehicle Walker
was driving.

Walker's PSR assigned him a base offense level of 24

for the carjacking and _§ 922(g) convictions because he
committed the offenses after sustaining at least two felony
convictions for either a crime of violence or a controlled
substance offense. It applied multi-level increases based on
Walker's use of a firearm in connection with the carjackings,
his status as an organizer of the crime, and the fact that
he led officers on a car chase, during which he drove
recklessly and “created a substantial risk of death or serious
bodily injury” while attempting to flee, prior to his arrest.
Ultimately, the PSR calculated Walker's combined adjusted

offense level for the carjacking and ™~ § 922(g) convictions
to be 34, which was increased to 37 by application of a career
offender enhancement based on a determination that Walker's
carjacking offenses were crimes of violence and that Walker
had four prior felony convictions for crimes of violence or
controlled substance offenses. The PSR specifically identified
Walker's two prior Florida armed robbery convictions—one
in 1989 and the other in 1990, and both in violation of

- Florida Statutes § 812.13—as crimes of violence.

Walker's offense level of 37 and criminal history category
of IV yielded a recommended sentencing guidelines range
of 360 months to life imprisonment. However, the PSR
determined Walker was subject to a mandatory life sentence

for the carjackings under _18 U.S.C. § 3559(c), the
federal “three-strikes” law that requires a mandatory life
sentence upon a defendant'’s third conviction for a “serious

violent felony.” See _ 18 U.S.C. § 3559(c)(1)(A)(). It also
determined that Walker was subject to an additional seven-

year consecutive term of imprisonment under _§ 924(c),
which requires such a consecutive sentence when a defendant
uses or carries a firearm during a “crime of violence.” See

Lod 18 U.S.C. § 924(c)(1)(A). Finally, the PSR determined
Walker was subject to a 180-month mandatory minimum

sentence on his »~ § 922(g) conviction.

*3 The district court accepted the PSR's recommendations
and sentenced Walker to life imprisonment on the carjacking

convictions under F§ 3559(c), plus an additional seven

years imprisonment under _§ 924(c) for brandishing a
firearm during the carjacking offenses. Walker directly
appealed his convictions and sentences, but he did not argue
on appeal that the sentences he received were invalid because
they were based on the unconstitutionally vague residual
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clauses of P § 3559(c) and P § 924(c). See United States v.
Walker, 201 F. App'x 737, 738 (11th Cir. 2006). This Court
denied Walker's appeal and affirmed the judgment against
him. See id. at 741.

Walker filed the instant § 2255 petition in 2016, within a year

of the Supreme Court's decision in FJohnson striking the
residual clause of the ACCA as unconstitutional. In support

of his petition, Walker argued that P Johnson invalidated the
residual clauses of F§ 3559(c) and F§ 924(c), which are

worded similarly to the ACCA's residual clause. ! According
to Walker, he was no longer eligible to be sentenced under

P § 3559(c) and P § 924(c) after ”Johnson, because his
relevant convictions qualified as predicates only under the
residual clauses of those provisions rather than under the still-

valid enumerated offenses or elements clause of P § 3559(¢c)

or the still-valid elements clause of P § 924(c).

The district court denied Walker's § 2255 petition. As outlined

briefly above, the court first determined that Walker's F§
924(c) claim was foreclosed by this Court's then-binding

decision in P Ovalles I that FJohnson does not apply to
or invalidate P§ 924(c)’s residual clause. The court then
concluded that FJohnson did not invalidate F § 3559(c)’s

residual clause because that clause closely resembles F§
924(c)’s residual clause. Nevertheless, the court issued a

COA as to the question “whether P'Johnson applies to the

provisions of F § 924(c) and P § 3559(c) ... since it appears
from Walker's citations that the questions raised are indeed
debatable and, in fact, are being debated, among reasonable
jurists.” Walker appealed.

While Walker's appeal was pending, the Supreme Court
decided the first question posed in the COA when it

held, in ™™ Davis, that ™§ 924(c)’s residual clause is
unconstitutionally vague per the reasoning of PJohnson.

See FDavis, 139 S. Ct. at 2336. Accordingly, this Court
revised and expanded the COA in this case to include the

questions whether (1) the residual clause of P § 3559(c) is
unconstitutionally vague and (2) the residual clauses of P §

3559(c) or F § 924(c) “adversely affected the sentence that

[Walker] received” as required for him to obtain relief on
his § 2255 petition. In addition to these developments, this
Court recently held that a petitioner's claim challenging the

validity of F§ 924(c)’s residual clause under FJohnson
was procedurally defaulted because the petitioner failed to
challenge the constitutionality of the residual clause at trial
or on direct appeal. See Granda, 990 F.3d at 1292. The
Government has cited Granda as a supplemental authority
in support of its argument that Walker likewise procedurally
defaulted the claims asserted in his § 2255 petition by failing
to raise them on direct appeal.

DISCUSSION

I. Standard of Review

An appeal from a district court's final order in a § 2255
proceeding is available only if the petitioner makes a
“substantial showing of the denial of a constitutional right” as
to a “specific issue or issues” identified in a COA. 28 U.S.C.
§ 2253(c). Assuming the COA requirement is met, we review
the district court's legal conclusions in a § 2255 appeal de
novo, and its factual findings for clear error. See Carmichael v.
United States, 966 F.3d 1250, 1258 (11th Cir. 2020). Whether
a claim asserted in a § 2255 petition is procedurally defaulted
is a mixed question of law and fact, which we review de novo.
See Granda, 990 F.3d at 1286.

IL. Procedural Default
*4 In support of his § 2255 petition, Walker argues that his

life sentence under F § 3559(c) and consecutive seven-year
sentence under F § 924(c) are invalid because the sentences

are based on the residual clauses of P§ 3559(c) and P §
924(c), both of which Walker contends are unconstitutionally

vague per the Supreme Court's reasoning in P Johnson and,

more recently, PDavis. Before addressing the merits of
that argument, we note that Walker failed to challenge the

constitutionality of the residual clause of F§ 3559(c) or

F § 924(c) during his 2004 criminal proceeding or on direct
appeal. The Government thus argues that Walker's § 2255
claim based on the purported invalidity of those provisions
is procedurally defaulted, and its argument finds support in
recent authority from this Court. See Granda, 990 F.3d at
1286 (noting that “a defendant generally must advance an
available challenge to a criminal conviction on direct appeal
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or else the defendant is barred from raising that claim in a
habeas proceeding” and rejecting the petitioner's argument
that the novelty of his claim challenging the constitutionality

of P§ 924(c)’s residual clause established cause for his
failure to assert the claim during his criminal proceeding or
on direct appeal) (quotation marks omitted).

However, the Government concedes that it failed to assert
procedural default as a defense in response to Walker's §
2255 petition, and thus arguably waived the defense. See

PHoward v. United States, 374 F.3d 1068, 1070 (11th
Cir. 2004) (concluding that “the government procedurally
defaulted” its procedural bar defense “by failing to raise th(e]
affirmative defense in the district court”). It is not entirely
clear that a waiver occurred here. Although the Government
did not assert a procedural default defense in its initial
response to Walker's § 2255 petition, the issue was argued
in the proceedings below. In his R&R recommending denial
of the petition, the Magistrate Judge determined, sua sponte,

that Walker's PJohnson claim was procedurally defaulted.
Walker argued against application of the procedural default
defense in his objections to the R&R, and the Government
asserted the defense in its response to Walker's objections.
Thus, Walker had an opportunity in the district court to
overcome the default by showing actual innocence or cause

and prejudice. Compare Fid, at 1073 (pointing out that
“[t]he government failed to raise the defense of procedural
default in the district court, and the court did not bring it up
either” (emphasis added)) and Foster v. United States, 996
F.3d 1100, 1106 (11th Cir. 2021) (rejecting the Government's
procedural default defense where it was asserted for the first
time on appeal and the petitioner had no opportunity in the
proceedings below to overcome the default).

Nevertheless, we are not required to rule on the procedural
default defense given the Government's failure to assert it
in the first instance, and there is some uncertainty in the
law as to exactly when it is appropriate for a court to raise

the issue sua sponte. See PTrest v. Cain, 522 U.S. 87,
90, 118 S.Ct. 478, 139 L.Ed.2d 444 (1997) (recognizing
“some uncertainty in the lower courts as to whether, or just
when, a habeas court may consider a procedural default that
the State at some point has waived, or failed to raise”);

,PEsslinger v. Davis, 44 F.3d 1515, 1525-26 (11th Cir.
1995) (holding that the lower court's sua sponte invocation of
procedural default served no important federal interest under

the circumstances); PBurgess v. United States, 874 F.3d
1292, 129699 (11th Cir. 2017) (discussing the “competing
lines of legal reasoning” relevant to the question whether “a
district court has the authority in resolving a § 2255 motion
to raise in the first instance a plea agreement's collateral-
action waiver”). Accordingly, and while we acknowledge that
there is a strong argument that Walker's claim is procedurally
defaulted in light of this Court's recent decision in Granda, we
will proceed to, and resolve this appeal based on, the merits
of the claims asserted in Walker's § 2255 petition.

L. Merits
Regarding the merits, the revised COA identifies two issues

for the Court to decide: (1) whether the residual clause of F §
3559(c) is unconstitutionally vague per the Supreme Court's

decisions in FJohnson and PDavis, and (2) given that

the Supreme Court has now held the residual clause of P §
924(c) to be unconstitutional and assuming the residual clause

of P § 3559(c) is likewise unconstitutional, whether either
of those provisions adversely affected Walker's sentence. The

Government concedes in its supplemental briefing that P §
3559(c)’s residual clause is unconstitutionally vague based

on the Supreme Court's recent decision in PDavis, and it
has withdrawn its prior arguments as to the survival of that
clause. We assume the Government is correct to concede this

point. As noted in the revised COA, the text of P §3559(c)’s
residual clause is “almost identical to the language of its

counterpart in P § 924(c)” and it raises the same vagueness
concerns as the residual clauses of the ACCA and P §924(c)

struck down in P Johnson and P Davis—namely, it requires
the sentencing court to apply an imprecise risk standard to
determine whether the residual clause applies in a particular

case. See F Davis, 139 S. Ct. at 2326 (comparing the residual
clauses of the ACCA and § 16(b) to the residual clause of P §
924(c) and explaining why all three are unconstitutionally
vague).

*§ Nevertheless, a petitioner is entitled to habeas relief
on a PJohnson claim only if the residual clause “actually

adversely affected the sentence he received.” PBeeman
v. United States, 871 F.3d 1215, 1221 (11th Cir. 2017).

See also Pln re Hammoud, 931 F.3d 1032, 1041 (11th
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Cir. 2019) (noting that a § 2255 petitioner challenging his
F§ 924(c) conviction under “Davis has “the burden of
showing that he is actually entitled to relief on his & Davis

claim, meaning he will have to show that his 'F§ 924(c)
conviction resulted from application of solely the residual
clause”). As explained more fully below, Walker's sentence

was not adversely affected by the residual clause of either Lo §

3559(c) or ™~ § 924(c). Walker's federal carjacking offense is
a serious violent felony under the enumerated offenses clause

of P § 3559(c), and the sentencing court determined that his
two prior Florida armed robberies qualified as serious violent

felonies, and thus _§ 3559(c) predicates, not only under
the residual clause but also under the enumerated offenses

and the elements clauses of that provision. As to o § 924(c),
Walker's federal carjacking offense was at the time of his
conviction, and remains today, a valid predicate under the

elements clause F § 924(c). Thus, because Walker's sentence
was not adversely impacted by the residual clauses of either

™~ § 3559(c) or F § 924(c), his § 2255 petition based on the
invalidity of those provisions must fail.

A. Walker's mandatory minimum life sentence under

™ < 3550(0)

Walker was sentenced to life imprisonment for his federal
carjacking convictions pursuant to |od 18 U.S.C. § 3559(c).

FSection 3559(c) is the federal “three-strikes” law that
requires a mandatory minimum life sentence when a
defendant is convicted of a serious violent felony and the
defendant “has previously been convicted of a combination
of two or more serious violent felonies or serious drug

offenses.” See L& United States v. Harris, 741 F.3d 1245, 1248

(11th Cir. 2014). P Section 3559(c) defines “serious violent
felony” to include: (1) a list of enumerated offenses, including
carjacking in violation of 28 U.S.C. § 2119, (2) “any other
offense punishable by a maximum term of imprisonment of
10 years or more that has as an element the use, attempted use,
or threatened use of physical force” against another person,
and (3) an offense punishable by a maximum 10-year term of
imprisonment and that “by its nature, involves a substantial
risk that physical force against the person of another may

be used in the course of committing the offense.” See Lot 18
U.S.C. § 3559(c)(2XF).

The first prong of the above definition is known as the
“enumerated offenses” clause, the second prong as the
“elements” clause, and the third prong as the “residual”

clause. See e Beeman, 871 F.3d at 1218. As discussed above,

the Supreme Court held in “Johnson that the ACCA's
similarly worded residual clause is unconstitutionally vague.

See ¥ Johnson, 576 U.S. at 596, 135 S.Ct. 2551. In *® Davis,
the Supreme Court extended ;.Johnson to hold that the
residual clause of ™~ § 924(c) is likewise unconstitutionally

vague. See [ Davis, 139 S. Ct. at 2336. See also e Sessions
v. Dimaya, — U.S. ——, 138 S. Ct. 1204, 1223, 200

L.Ed.2d 549 (2018) (applying N Johnson and holding that

the residual clause of F 18 U.S.C. § 16 is unconstitutionally
vague). The Government now concedes that the residual

clause of ™~ § 3559(c) is also unconstitutionally vague.

’

However, the Supreme Court clarified in ' ¥ Johnson that the
decision did “not call into question” the validity of the other
clauses under which an offense can qualify as an ACCA
predicate, including the ACCA's enumerated offenses clause

and elements clause. See 4e Johnson, 576 U.S. at 606, 135
S.Ct. 2551. Accordingly, this Court has required a § 2255

petitioner asserting a pe Johnson claim to “show that—more
likely than not—it was use of the residual clause that led to
the sentencing court's enhancement of his sentence” under

the ACCA. See e Beeman, 871 F.3d at 1222. As the Court

explained in ”Beeman, that is the case only:

(1) if the sentencing court relied solely
on the residual clause, as opposed
to also or solely relying on either
the enumerated offenses clause or
elements clause (neither of which were

called into question by » Johnson) to
qualify a prior conviction as a violent
felony, and (2) if there were not at least
three other prior convictions that could
have qualified under either of those
two clauses as a violent felony.
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T

*6 Pld. at 1221. See also P United States v. Pickett, 916
F.3d 960, 963 (11th Cir. 2019) (“Put simply, it must be more
likely than not that the sentence was based on the residual
clause and only the residual clause.” (emphasis in original)).

PBeeman arose in the context of the ACCA, but Walker
acknowledges that its reasoning applies with equal force
to his habeas claim based on the unconstitutionality of

the residual clause of P§ 3559(c). Similar to the ACCA,

F§ 3559(c) requires the sentencing judge to impose a
statutorily mandated minimum sentence when a defendant
who is convicted of a specified crime (possession of a
firearm by a convicted felon in the case of the ACCA, and

a serious violent felony in the case of F § 3559(c)) has the
requisite predicate convictions for offenses that qualify as

serious violent felonies. And like the ACCA, P § 3559(c)’s
definition of a serious violent felony includes offenses
that meet the requirements of either an enumerated crimes
clause, an elements clause, or a residual clause. Pursuant

to PJohnson and the Supreme Court's later decision in
PDavis, a conviction can no longer qualify as a serious

violent felony—and thus a F § 3559(c) predicate—under the
residual clause, but the conviction might nevertheless still
qualify under the enumerated crimes or elements clauses of

P § 3559(c), which remain valid. Thus, under F Beeman, a
§ 2255 petitioner asserting a .FJohnson challenge to his life

sentence under F § 3559(c) must show that the sentencing
judge did not rely on the still-valid enumerated crimes or

elements clauses when applying P § 3559(c).

Walker cannot meet his burden under P Beeman to show that
the sentencing court “relied solely on the residual clause, as
opposed to also or solely relying on either the enumerated

offenses clause or elements clause.” See PBeeman, 871
F.3d at 1221. Indeed, the sentencing record conclusively
establishes just the opposite. Walker does not dispute that his
federal carjacking convictions in this case qualify as serious

violent felonies under the enumerated offenses clause of F §
3559(c), rather than the residual clause. The sentencing judge
determined that Walker was eligible for a life sentence on

the carjacking convictions under P § 3559(c) because at the

time of his conviction he had two prior Florida armed robbery
convictions that constituted serious violent felonies under the

residual clause of P§ 3559(c), as well as the enumerated
offenses and elements clauses.

As to the Florida robbery convictions, the sentencing judge
expressly stated during Walker's sentencing hearing that
those convictions satisfied both the enumerated offenses and

elements clauses of P § 3559(c), in addition to the residual
clause. Specifically, the judge stated that the Florida robbery
convictions qualified under the enumerated crimes clauses
because they were “like firearms possession ascribed in

P Section 924(c)” and that they qualified under the elements
clause because they were “punishable by a maximum term
of ten years or more” and they “ha[d} as an element the
use, attempted us, or the actual use of physical force.”
The sentencing judge's express reliance on the enumerated
crimes and elements clauses to classify Walker's prior Florida
robbery convictions as serious violent felonies precludes
Walker's § 2255 claim based on the unconstitutionality of

P§ 3559(c)’s residual clause. See PPickett, 916 F.3d at
963 (noting that the sentencing record is determinative of

the F Beeman inquiry when it contains direct evidence as to
whether the sentencing judge relied on the residual clause).
*7 We note further that the Supreme Court recently held

that a robbery conviction under F Florida Statutes § 812.13
satisfies the ACCA's elements clause under current law. See

@ Siokeling v. United States, — U.S. ——, 139 S. Ct. 544,
555, 202 L.Ed.2d 512 (2019) (“Florida robbery qualifies as
an ACCA-predicate offense under the elements clause.”).

PStokeling confirmed this Court's determination in prior

cases that robbery as defined by F Florida Statutes § 812.13
“has as an element the use, attempted use, or threatened use of

physical force against the person of another.” See P id. at 554

(internal quotation marks omitted). See also P United States
v. Fritts, 841 F.3d 937, 94044 (11th Cir. 2016) (discussing
Circuit case law holding that Florida robberies, like Walker's,
satisfy the elements clause and concluding that the petitioner's

Florida armed robbery conviction under F § 812.13 likewise
categorically qualified as a violent felony under the elements
clause). The ACCA's elements clause is identical to the

elements clause of P§ 3559(c). Pursuant to FStokeling
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and FFrirts, Walker's prior Florida robbery convictions

would thus satisfy F § 3559(c)’s elements clause even if he

were convicted today. 2 For all these reasons, Walker cannot
prevail on his § 2255 claim challenging his life sentence under

F § 3559(c), despite the invalidity of P § 3559(c)’s residual
clause.

B. Walker's conviction and consecutive sentence under

M5 0240

Walker was sentenced to seven years, to be served
consecutively to his life sentence, pursuant to P 18 U.S.C.

§ 924(c). FSection 924(c) requires such a consecutive
sentence when a defendant brandishes a firearm during a

“crime of violence.” See P 18 U.S.C. § 924(c)(1)(A)ii).

FSection 924(c) defines “crime of violence” to mean an
offense that is a felony and that: (1) “has as an element the use,
attempted use, or threatened use of physical force” against
another person or his property, or (2) “by its nature, involves
a substantial risk that physical force against the person or
property of another may be used in the course of committing

the offense.” ™18 US.C. § 924(c)3). Thus, ™ § 924(c)
contains an elements clause and a residual clause.

Walker argues that his sentence under P § 924(c)is no longer
valid as a result of the Supreme Court's decision in PDavis
striking P§ 924(c)’s residual clause as unconstitutionally
vague, but we are unpersuaded. Again, F § 924(c)’s elements
clause remains valid. See PJohnson, 576 U.S. at 606, 135

S.Ct. 2551. The sentencing judge applied F§ 924(c) to
Walker based on the jury's determination that Walker had
brandished a firearm while committing a federal carjacking

in violation ofF 18 U.S.C. § 2119. The law at the time of
Walker's conviction provided that federal carjacking was a

crime of violence—and thus a valid F § 924(c) predicate—

under the elements clause. See P United States v. Moore, 43
F.3d 568, 572-73 (11th Cir. 1995) (explaining that federal

carjacking satisfies P§ 924(c)’s elements clause because
“taking or attempting to take [a car] by force and violence
or by intimidation”—as described in the federal carjacking
statute, § 2119—encompasses “the use, attempted use, or

threatened use of physical force” (internal quotation marks
omitted).

*8 This Court later confirmed, post-P Johnson, that federal
carjacking as defined by F§ 2119 still qualifies as a valid

predicate under P§ 924(c)’s elements clause. See Pln
re Smith, 829 F.3d 1276, 1280 (11th Cir. 2016) (“[A]ln
element requiring that one take or attempt to take by force
and violence or by intimidation, which is what the federal

carjacking statute does, satisfies the [elements] clause of F §
924(c), which requires the use, attempted use, or threatened

use of physical force”). The Court in FSmith denied an
application to file a second or successive § 2255 petition
challenging the constitutionality of a carjacking-predicated

F § 924(c) conviction under PJohnson because “regardless

of the validity of ’ § 924(c)’s residual clause” the conviction
“m[et] the requirements of that statute's [elements] clause.”

.P Id at 1281. See also Granda, 990 F.3d at 1285 (noting that
carjacking in violation of F§ 2119 “categorically qualifies
as a crime of violence under the F§ 924(c)(3) elements
clause and is, therefore, a valid predicate for a [F § 924(0)]

conviction”); P]n re Fleur, 824 F.3d 1337, 1341 (11th Cir.
2016) (denying the petitioner's application to file a second

or successive § 2255 petition to assert a PJohnson claim

challenging the constitutionality of P § 924(c)’s residual
clause where the challenged “sentence would be valid” even

if F§ 924(c)’s residual clause is unconstitutional under

”Johnson). The reasoning of PSmith is controlling here,
and it precludes Walker's attempt to challenge the validity of

his F § 924(c) conviction and sentence based on FJohnson
and F Davis.

CONCLUSION

For the foregoing reasons, we AFFIRM the district court's
order denying Walker's § 2255 petition.

All Citations

Not Reported in Fed. Rptr., 2021 WL 3754596
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Footnotes

1 Walker also argued in his petition that he was unlawfully sentenced under the ACCA and the sentencing

guidelines per . Johnson. However, Walker has not briefed or otherwise indicated any intent to pursue his
ACCA and guidelines arguments on appeal. Thus, we do not address those arguments.

That remains true after the Supreme Court's recent decision in i Borden v. United States, — U.S. —,

141 8. Ct. 1817, 210 L.Ed.2d 63 (2021). In T - Borden, the Supreme Court held that an offense cannot qualify
as a violent felony under the ACCA's elements clause if the offense “requires only a mens rea of recklessness

—a less culpable mental state than purpose or knowledge.” ‘1’“’Borden, 141 S. Ct. at 1821-22. Pursuant to
that holding, the Court concluded that the defendant's conviction for reckless aggravated assault in violation

of Tennessee law did not qualify as an ACCA predicate. ‘!_ Id. at 1822, 1834. But there is no support for

Walker's contention that Florida armed robbery, as defined by _ Florida Statutes § 812.13 at the time of
Walker's convictions in 1989 and 1990, could somehow be accomplished recklessly or negligently. On the
contrary, this Court explained in " Fritts that the Florida robbery statute requires, and has always required,

“resistance by the victim and physical force by the offender that overcomes that resistance.” ! E Fritts, 841 F.3d

at 943 (citing the Florida Supreme Court's decision interpreting the Florida robbery statute in - Robinson v.
State, 692 So. 2d 883, 886 (Fla. 1997) (internal quotation marks omitted)). Walker does not cite any case law
suggesting that such force could be employed recklessly or negligently, and the Supreme Court specifically

held in ‘If 2 Stokeling that “the elements clause encompasses robbery offenses” such as Florida robbery “that
require the criminal to overcome the victim's resistance.” - Stokeling, 139 S. Ct. at 550. Nothing in * Borden

[N [ [
contravenes ! - Stokeling on this point. See !~ Borden, 141 S. Ct. at 1822 (citing + ~ Stokeling).

End of Document © 2021 Thomson Reuters. No claim to ariginal U.S. Government Works.
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United States District Court
for the
Southern District of Florida

Kennedy Terrell Walker, Movant,

v Civil Action No. 16-21973-Civ-Scola

United States of America,
Respondent.

)
)
)
)
)
)

Order Adopting Magistrate Judge+s Report And Recommendation

This case was referred to United States Magistrate Judge Patrick A.
White, consistent with Administrative Order 2003-19 of this Court, for a ruling
on all pre-trial, nondispositive matters and for a report and recommendation
on any dispositive matters. On July 21, 2017, Judge White issued a report,
recommending that the Court deny Defendant Kennedy Terrell Walker’s motion
to correct, set aside, or vacate his sentence pursuant to 28 U.S.C. § 2255 and
dismiss the case. (Report of Magistrate, ECF No. 16.) Walker has filed
objections (ECF No. 17) to the report to which the Government has responded
(ECF No. 19). Having reviewed de novo those portions of Judge White’s report
to which Walker objected and having reviewed the remaining parts for clear
error, the Court adopts the report and recommendation in its entirety except
for the recommendation that a certificate of appealability not issue.

Walker premises his objections on the United States Supreme Court’s
ruling in Johnson v. United States, 135 S. Ct. 2551 (2015), which found the
definition of “violent felony” under the residual clause of the Armed Career
Criminal Act, 18 U.S.C. § 924(e)(2)(B)(ii), void for vagueness. Walker argues,
first, that his conviction under 18 U.S.C. § 924(c), for carrying a firearm during
and in relation to a crime of violence, is no longer lawful in light of Johnson.
Second, Walker similarly submits that his sentence enhancement under the
“Three Strikes” provision of 18 U.S.C. § 3559(c) is also unlawful. Lastly, Walker
contends that his prior robbery offenses do not otherwise qualify as either
ACCA or § 3559 predicates after Johnson. All of Walker’s arguments are
unavailing. |

To begin with, Walker’s § 924(c) challenge is foreclosed by the Eleventh
Circuit’s binding decision in Ovalles v. United States, 861 F.3d 1257 (11th Cir.
2017). In that case, the Court held that “Johnson’s void-for-vagueness ruling
does not apply to or invalidate the ‘risk-of-force’ clause in § 924(c)(3)(B).” Id. at
1265. Although a mandate has not yet issued in Ovalles, and the appellant in
that case has recently filed a petition for rehearing en banc, Ovalles
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nonetheless remains the law in this circuit. See Martin v. Singletary, 965 F.2d
944, 945 (11th Cir. 1992) (noting that even where a mandate has not issued,
an order issued by the Eleventh Circuit “is the law in this circuit unless and
until it is reversed, overruled, vacated, or otherwise modified by the Supreme
Court of the United States or by this court sitting en banc”). _

Next, regarding § 3559(c), Johnson on its own does not call into question
other criminal statutes that “use terms like ‘substantial risk.” Johnson, 135 S.
Ct. at 2561; see also United States v. Moreno-Aguilar, 198 F. Supp. 3d 548, 557
(D. Md. 2016) (“Unmooring Johnson from this reasoning would potentially
invalidate countless statutes. See, e.g., 18 U.S.C. § 3559(c)(2)(F); 18 U.S.C.
§ 16(b); 18 U.S.C. 88 3142(f)(1)(A) and (g)(1); 18 U.S.C. § 521(d)(3)(C).”). Simply
put, “Johnson did not recognize as a new right that the residual clauses of . . .
§ 3559(c)(2)(F)(ii) or a similarly worded residual clause are unconstitutionally
vague.” Runnels v. United States, No. 3:08-CR-167-B-BH (5), 2017 WL
3447861, at *3 (N.D. Tex. June 27, 2017), report and recommendation adopted
sub nom. CHARLES RUNNELS, ID # 37469-177, Movant, v. UNITED STATES OF
AMERICA, Respondent., No. 3:08-CR-167-B (5), 2017 WL 3421181 (N.D. Tex.
Aug. 9, 2017). Because the residual clause of § 3559(c) closely resembles the
risk-of-force clause in § 924(c)(3)(B), to which the Eleventh Circuit has found
Johnson does not apply, the Court finds that Walker’s argument fails.

Lastly, because the Court finds that Johnson does not apply to either
§ 924(c) or § 3559(c), it need not evaluate Walker’s contention that his prior
robbery offenses do not otherwise qualify as either ACCA or § 3559 predicates.

The Court has considered Judge White’s report, the Petitioner’s
objections, the record, and the relevant legal authorities. The Court finds Judge
White’s report and recommendation cogent and compelling. The Court affirms
and adopts Judge White’s report and recommendation (ECF No. 16), with the
exception of his recommendation not to issue a certificate of appealability. The
Court finds that a certificate of appealability should issue as to whether
Johnson applies to the provisions of § 924(c) and § 3559(c), as discussed above,
since it appears from Walker’s citations that the questions raised are indeed
debatable and, in fact, are being debated, among reasonable jurists.

The Court denies the petition for writ of habeas corpus (ECF No. 1). The
Court issues a certificate of appealability. Finally, the Court directs the Clerk to
close this case.

Done and ordered, at Miami, Florida, on August 18, 2017.

Robert N. Scola, Jr.
United States District Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 16-21973-CV-SCOLA
(04-20112-CR-SCOLA)
MAGISTRATE JUDGE REID
KENNEDY TERRELL WALKER,
Movant,
V.

UNITED STATES OF AMERICA,

Respondent.
/

REPORT OF MAGISTRATE JUDGE

This matter is before the court on a motion to amend and motion for indicative
ruling. [CV ECF No. 27]. The undersigned has reviewed all pertinent porﬁons ofthe
records in both this case and the underlying criminal case. As discussed below,
movant’s motion should be DENIED.

I. Background
Movant initially filed a motion to vacate his conviction in June 2016. [CV ECF
No. 1]. The motion sought relief under Johnson v. United States, 1.35 S. Ct. 2551
(2015). The court appointed counsel and directed that counsel file a supplemental
motion. [CV ECF No. 5]. After briefing of the issue, a report was prepared

recommending that the motion to vacate be denied. [CV ECF No. 16]. The report



Case 1:16-cv-21973-RNS Document 45 Entered on FLSD Docket 06/26/2020 Page 2 of 9

was adopted and the movant appealed. [CV ECF Nos. 20, 22]. While the appeal was -
pending Movant filed the instant motion to file an amended motion and request for
an indicative ruling as to whether the court would accept the amended motion. [CV
ECF No. 27].

In his motion to amend Movant seeks leave to add a claim that his conviction for
violation of 18 U.S.C. § 922(g) should be vacated in light of Rehaif v. United States,
139 S. Ct. 2191 (2019). [1d.].

II.  Legal Analysis
A. Procedural Default

“A claim not raised on direct appeal is procedurally defaulted unless the
petitioner can establish cause and prejudice for his failure to assert his claims on
direct appeal.” McCoy v. United States, 266 F.3d 1245, 1258 (11th Cir. 2001) (citing
United States v. Frady, 456 U.S. 152, 167-68 (1982)). “This rule generally applies
to all claims, including constitutional claims.” Lynn v. United States, 365 F.3d 1225,
1234 (11th Cir. 2004) (per curiam) (citing Reed v. Farley, 512 U.S. 339, 354 (1994);
Wainwright v. Sykes, 433 U.S. 72, 84 (1977)).

“A defendant can avoid a procedural bar only by establishing one of the two
exceptions to the procedural default rule.” Id. “Under the first exception, a defendant
must show cause for not raising the claim of error on direct appeal and actual

prejudice from the alleged error.” Id. (citing, inter alia, Bousley v. United States, 523
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U.S. 614, 622 (1998)). Under the second exception, the defendant must show that he
is “actually innocent.” Id. at 1234-35 (citing cases).

“The ‘cause’ excusing the procedural default must result from some objective
factor external to the defense that prevented the prisoner from raising the claim and
which cannot be fairly attributable to his own conduct.” McCoy v. Newsome, 953
F.2d 1252, 1258 (11th Cir. 1992) (citing Murray v. Carrier, 477 U.S. 478, 488
(1986)). A movant may show cause “where a constitutional claim is so novel that its
legal basis is not reasonably available to counsel[.]” Reed v. Ross, 468 U.S. 1, 16
(1984). Furthermore, “ah attorney’s errors during an appeal on direct review may
provide cause to excuse a procedural default[.]” Martinez v. Ryan, 566 U.S. 1, 11
(2012) (citing cases).

In Rehaif, the Court held that, in a prosecution for possession of a firearm by
a restricted person in violation of 18 U.S.C. § 922(g), the government must prove
both that the defendant knew he possessed the firearm and that he knew he belonged
to the relevant category of restricted persons, convicted felons. Although the
indictment did not allege that Movant was aware of his status as a convicted felon,
Movant did not preserve an objection that he lacked knowledge of his status either
at trial or on direct appeal.

If the court were to grant the amendment, the government would argue that

the claim is procedurally barred. Movant’s claims are procedurally defaulted
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because claims not raised at trial or on direct appeal “may not be raised on collateral
review.” Massaro v. United States, 538 U.S. 500, 504 (2003). Movant, therefore,
procedurally defaulted this claim when he did not raise the knowledge-of-status
issue both at trial and on direct appeal. See Wainwright v. Sykes, 433 U.S. 72, 85-86
(1977) (claim defaulted when no contemporaneous objection was lodged at trial); |
Murray v. Carrier, 477 U.S. 478, 490-492 (1986) (claim not raised on direct appeal
is procedurally defaulted).
B. Movant Cannot Establish Cause and Prejudice

To overcome the procedural-default defense, a defendant must either show
both “cause” for the default and “actual prejudice” from the asserted Rehaif error, or
that he is actually innocent. Bousley, 5237U.S. at 622 (citations omitted). Movant
presumably would argue to the Court that any Rehaif-based claim was likely to have
been rejected had he raised it before the trial court or on direct appeal and was
therefore futile. However, the Supreme Court has held that “futility cannot constitute
cause if it means simply that a claim was unacceptablé to that particular court at that
particular time,” id. at 623, with only a narrow exception for a hypothetical “claim
that ‘is so novel that its legal basis is not reasonably available to counsel,’” id. at
622-623 (quoting Reed v. Ross, 468 U.S. 1, 16 (1984)).

The question presented in Rehaif has been thoroughly and repeatedly litigated

in the courts of appeals over the last three decades, and as such, it does not qualify
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undér the novelty exception. United States v. Bryant, 2020 WL 353424 (ED.N.Y.
Jan. 21, 2020) (citing United States v. Reap, 391 F. App’x 99, 103-04 (2d Cir.
2010)) (challenging the validity of a plea, rejecting while affording plenary
treatment to a defendant’s claim that he did not know his felon status, including his
assertion that “Supreme Court jurisprudence in analogous cases” required proof of
such knowledge); United States v. Kind, 194 F.3d 900, 907 (8th Cir. 1999) (rejecting
defendant’s argument that “district court erred in not instructing the jury that a
defendant must know his status as a convicted felon to violate §
922(g)(1)”); see also Rehaif, 139 S. Ct. at 2199 (observing that, even “[p]rior to
1986 ... there was no definitive judicial consensus that knowledge of status was not
needed”).
Even if Movant’s Rehaif claim were novel he cannot establish prejudice.
Movant cannot make a threshold showing of “actual innocence.” Smith v. Murray,
| 477 U.S. 527, 537 (1986). The “actual innocence” exception requires the defendant
show that it was “more likely than not that no reasonable juror would have convicted
him” had the district court correctly instructed the jury and given the government
the opportunity to adduce evidence of the omitted element. Schlup v. Delo, 513 U.S.
298,327-328 (1995). “‘[A]ctual innocence’ means factual innocence, not mere legal
insufficiency.” Bousley, 523 U.S. at 623. Accordingly, the Court is not limited to the

trial record when adjudicating a claim of actual innocence. See Schlup, 513 U.S. at
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328 (“The habeas court must make its determination concerning the petitioner’s
innocence in light of all the evidence, including that alleged to have been illegally
admitted (but with due regard to any unreliability of it) and evidence tenably claimed
to have been wrongly excluded or to have become available only after the trial.”)
(internal quotation omitted).

Movant cannot establish his actual innocence because there is ampvle evidence
to establish that he’knew that he had been convicted of a crime punishable by
imprisonment for a term exceeding one (1) year prior to possesSing the firearm. Aﬁer
Rehalf, fhe government must prove that the defendant “knew he had the relevant
status when he possessed” the firearm, 139 S. Ct. at 2194—i.e., “that he knew he
belonged to the relevant category of persons barred from possessing a firearm,” id.
at 2200. This requirement does not demand proof that the defendant specifically
knew that he was legally prohibited from possessing a firearm. Rather, under Rehaif,
the goveﬁment must prove that under a felon-in-possession prosecution invoking
§922(g)(1), the defendant knew that his prior conviction was punishable by at least
one year of imprisonment. Here, there is ample evidence to establish that Movant
knew that he had been convicted of a crime punishable by imprisonment for a term
exceeding one year prior to possessing the firearm. Movant had following four prior
felony convictions: (1) armed robbery with a weapon; (2) armed robbery with a

firearm; (3) escape; and (4) possession with intent to distribute cocaine. [PSI §46].
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If the defendant had not procedurally defaulted his Rehaif claim, then he
would bear the burden of establishing error on collateral review. See In re Moore,
830 F.3d 1268, 1272 (11th Cir. 2016) (collecting cases). To obtain relief under §
2255, Movant must identify “a fundamental defect which inherently result[ed] in a
complete miscarriage of justice, [or] an omission inconsistent with the rudimentary
demands of fair procedure.” Hill v. United States, 368 U.S. 424, 428 (1962). To
succeed on a knowledge-of-status objection, Movant would need to carry his burden
of demonstrating that the error had a “substantial and injurious effect or influence in
determining the jury’s verdict.” Brécht v. Abrahamson, 507 U.S. 619, 637-638
(1993)(internal quotation omitted); Ross v. United States, 289 F.3d 677, 682 (11th
Cir. 2002). Where, as here, evidence exists from which a rational juror could have
inferred that a defendant knew of his status as a convicted felon, he cannot establish
“substantial or injurious effect” on the outcome of the proceedings below.
Accordingly, even if the procedural default bar did not apply, Movant is unable to
satisfy his burden on the merits of his Rehaif claim.

V. Recommendations

Based on the foregoing, it is recommended that movant’s motion to amend
[ECF No.27] be DENIED.

Objections to this report may be filed with the district judge within fourteen

days of receipt of a copy of the report. Failure to file timely objections shall bar
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movant from a de novo determination by the district judge of an issue covered in this
report and shall bar the parties from attacking on appeal factual findings accepted or
adopted by the district judge except upon grounds of plain error or manifest injustice.
See 28 U.S.C. § 636(b)(1); Thomas v. Arn, 474 U.S. 140, 148-53 (1985).

SIGNED this 26th day of June, 2020.

/" TED STATE MAGISTRATE JUDGE
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