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SIn tbe
:ﬂfltssnuti Court of Appeals
Pestern District

STATE OF MISSOURI,

WD83152

Respondent,

OPINION FILED:

\
[ June 29, 2021
MICHAEL LEWIS GIBBONS,
Appellant.

Appeal from the Circuit Court of Jackson County, Missouri
The Honorable Jack Richard Grate, Judge

Before Division One:
Anthony Rex Gabbert, P.J., Edward R. Ardini, Jr., and Thomas N. Chapman, JJ.

- Michael Gibbons appeals his convictions, following a jury trial, for two counts of
statutory sodomy in the first degree and two counts of child molestation in the first degree and
sentences of ten years’ imprisonment for each count of statutory sodomy and five years’
imprisonment for each count of child molestation, with the ten-year sentences to run
consecutively to each other, and the five-year sentences to run concurrently with the ten-year |
sentences. Gibbons raises nine points on appeal. The judgment is affirmed.

Factual and Procedural Background
On November 26, 2018, Gibbons was charged in the Circuit Court of Jackson County
with two counts of first-degree statutory sodomy and two counts of first-degree child molestation
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The:touching occurred when Victim was in her bed,? and Gibbons “would come in the
middle of the night,-and he would start touching [her], .even after [she] told him not to.” The-
touching made Victim “feel very uncomfortable.” She told him to stop, but he did not stop.
Gibbons “‘threatened to touch [her] younger-two siblings if [she] told.” He Ag‘aye.her things that
she wanted “to keep [her] mouth shut.” Mother observed that Gibbons “started buying her things
and just being more...secretive.” T O

+ When Victim was nine or ten years.old, or “[flrom 2012 to-about 2014,” the touching . -
occurred “[a]bout once a week.” She did not tell anyone at first “[blecause [she] was afraid no -
one would believe [her].” . By theitime Gibbons was-putting his fingers.inside Victim’s vagina,

' the touching was occurring “[p]nce or twice aweek.” i o 0 del T IPRNINT
'+, On one occasion, Gibbons “had his hands.down.[Victim’s] pants” in the middle of the -
night, and Mother “walked in on him.touching [Victim].”® Mother saw Gibbons “standing at the
bedside with [Victim] in the bed,” and ‘she asked what was going on. - Gibbons said “nothing,” -
and‘quickly left the room. Victim buttoned up her pajama:top. - The next day; Mother asked
Victim what had happened, and Victim told Mother that Gibbons “had touched her breasts.” -,
Mother ‘’kicked [Gibbons] out of the house” for three days. She‘allowed him to return after he
“promised that he had not done anything and he wouldn’t never do-anything like that.” Mother

told Victim that she “would let [Victim] sleep in herbed:and lock the door to.make sure that he.

2 Victim testified that when she was first adopted, she slept in a regular bed and her younger sister slept in a toddler
bed. When her younger sister was three years old, the two girls got bunkbeds, with Victim 6n the top bunk and-her
sister on the bottom. Once her sister got older, Victim was on the bottom bunk and her sister was on the top. Victim
never specified which bed she was in at any particular time that Gibbons touched her.

3 The record is unclear on when this incident occurred. On direct examination, Victim testified that she was
“between the ages of 10 and 11,” which would have been between July 31, 2013 and July 30, 2015. On cross-
examination, she said it occurred “in the summer of 2012” when she would have been eight or nine years old.
Mother testified that this incident happened when Victim was “around the age of 11 or 12.” -
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red as if she:had been crying.” The deputy tried:to talk to Victim, but she did not feel .
comfortable talking in front of her parents. -

-Outside;. Victim told Deputy Postlethwait that she “didn’t want to be around anymore”
and that she “didn’t want to be there.” She said that “there was somebody in the house that [she]
didn’t feel cémfortable with.”. She repeatedly said that she-<“didn’t want ‘it’ to happen. anymore.”
She also said that she “didn’t want to disturb the family. dynamic, but she was gonceméd for her,
sister.” Victim.did not explain-what “it” was, and the deputy did not ask for clarification. .
Victim said that “the lastitime ‘it happened was about November 2016.” She said that ‘amale,
family member‘whoiresided” in the-horhe had-been ;involvve,d in the November 2016 incident.

Victim was taken to the hospital. .She told; Tammy Kemp, a socia}l ‘worker at e_.t_h:e ‘hqspital y
that Gibbons “was touching her in places that she didn’t want to be touched.” Victim said that.  *
the lést touching was in “November.of 2016, but it-had been going on since she was 11.” She
said that it had happened “about ten:times during that timeframe from 11 to her age.” Victim
received psychiatric care for “stabilization_;”’ :

o ‘A few days later, Mother talked to Victim at the hospital, and Victim told her, that
Gibbons had “touched her on the breasts and lower.” Victim gestured “with her hands through
the abdomen area and lower.” Over the “next several days to months,” V@ctim told Mother that
Gibbons “had touched her in the breast and in the'vagina-area.”
© OnMay 27, 2017, Dana Plas, an investigator from the Jackson County Children’s . -

Division, talked to Victim. Victim was reluctant to,speak to Plas and appeared to be “scared and
apprehensive.” However, she eventually told Plas that she felt safe in her home “with her mom
there.” She said that she “did not feel safe if [Gibbons] was there.” She disclosed that Gibbons

“had touched her in places that made her feel uncomfortable.”
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not contact her orget to her.” When asked whethér Victim had “led him on,” Gibbons said that
“he didn’t know,” and told the detective “to ask [Vicﬁmj.” ’

. *The jury found Gibbons guilty of the four charged offenses.’ The trial court sentenced
him to tonsecutive ten-year terms of imprisonment for each count of first-degree statutory
sodomy and to five-year terms of imprisonment for each count of first-degree child molestdtion’
to run concurrently with the ten-year sentences.” This appeal by Gibbons followed. To avoid
repetition, additional relevant facts are preserited below in'the discussionof the issues raised in
thisappeal. - . S

* Sufficiency of Information
~In his first point on appeal, Gibbons conténds that the trial court érred in dériyi'ﬁg"his
motion to dismiss the felony information‘on grounds of vagueness or; in the alternative, for a bill
of particulars because the four counts of the informatiofi were not sufficiently clear to place him
on notice of the accusations against himi. ‘He asserts that the‘courits did not state with sufficient
particularity the dates and locations where the alleged acts occurred.

Appellaté review 6f the trial coutt’s denial of a motion to dismiss a criminal chargé is for’
arl abuse of discretion. Stafe V. Metzinger, 456'S.W.3d 84,89 (Mo. App. E.D. 2015). However,’
whether an information fails to state an offerise is'a question of law reviewed de rovo. Id.- The |
denial of a motion for a bill of particulars will not be disturbed unless an abuse of discretion by *
the trial court is shown. State v. Celis-Garcia, 420 S.W.3d 723, 730 n.7 (Mo. App. W.D. 2014).
“A trial court abuses that discretion when the denial of the motion resul’gs. in th¢ defepdant being .
insufficiently 'iinformed of the necessary féc’tuql details of the offense to p‘revént an adequate L |

preparation of a défense.” i
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The information adequately charged the time-and location of the offenses. “A person
commits the.crime of statutory sodomy in the first degree if he; has deviate sexual intercourse
with another person who is less.than fourteen years of age.” § 566.062.1, RSMo Supp. 2‘.014. .
“Deviate sexual intercourse” is defined, in pertinent part, as “any act involving the genitals of
one person and the hand...of another person or a sexual act involving the penetration, however
slight, of the...female sex organ...bya finger...done for the purpose of arousing or gratifxing_thg
sexual desire of any person[.]” § 566.010(1), RSMo Supp. 2014. The pattern gharge for first-
degree statutory sodomy in effect at the time of the offenses required-the igfonngtion to }gl_l}e‘,ge,_in
pertinent part: .

that (on) (on or about) [date], in the (City) (County) of -, State of Missouri,
the defendant (for the purpose of arousing or gratlfymg the sexual desire of [naine of
person)) (for the purpose of terrarizing [name.of vzctzm]) had deviate sexual mtercourse
with [name of victim], who was then a child less than (fourteen) (twelve) years old, by~
[Describe acts constituting deviate sexual intercourse.] (.)

MACH-CR 20.11.

Counts I and II charged Gibbqns with statutory spdomy in the ﬂrst degree. Cqunt I |
alleged that “on qr_,b‘etween July 31, 2012 and July 30, 2015, infthe County of Jackson, _St;;te of |
Missouri, the defendant for the purpose of a__rouging or gratifying the“ sexual desire of the |
- defendant, had deviate sexual intercourse with [Victim], who was then less than twelve years
old, by touching [Victim’s] genitals with the defendant’s fingers.” C,ount_ II was identical, exéept
that it alleged that the offepse occurred “on or betvgeen ngy 31,2016 and May 14,2017,” and ’
that defendant used his “hand.”

“A person commits tlheﬂcrime of child molestation in the first degree if he or she subjeqts
another person who is less than fourteen years of age to sexual contact.” »§ 566.067.1, RSMo

Supp. 2014. “Sexual contact” is defined, in pertinent part, as “any touching of another person
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App. E.D. 2015). f‘One reason general allegations of time: are permitted in child sex abuse cases,
i.n partich}ar, is thag children who are the vi__ctims of abuse may find it difficult to recall p}ecisely
the d_a_'@s of offepses'againgt them months or even years after the offense has occurred.” Id. at
473-74 -(interrial quotes. and citation omitted). Section 545.030.1(5), RSMo 2016, providés th'at'a
charging document .\yillj not be deeme_d invalid for omitting the time at yvhich the b'fferi.s"e was
committed, or for stating it ifnperfeétly,' 1n .caSe;s.vjv-h‘ere- tlme 1s ﬁot’ .’of the' essence. Tucker, 468
S.W.3d at 474.

Here, Victim did not specifically identify when all of the various acts occurred, but her
statements indicated that Gibbons started touching her vagina ‘with his ﬁngé’fs‘fof hand ‘when she |
wa.ts ten years old and continued until shortly before.she re"pc’)rte& the sexual abuse on May 1 4‘,\.“' "
2017. 'Hiov've,ver? one definite dividing point for the-evidence was Victim®s thirteenth birtl{day, .
because Vic;tirp identified a specific act-of digital penétration of her vagina in November 201 6, ‘
when she was thirteen years old. Accordingly, thé information ﬁrdperly alleged that CountI
occurred between J uly 31, 2012 (Victim’s ninth birthday); and July 30, 201'5-(the>day before her
twelfth birthday), and that Count IT oceurred between July 31, 2016 (her thirteenth birthday), and -
May 14, 20}7 (the date she ultimately disclosed the sexual abuse). | S

The tim_e periods were also sufficiently definite in Counts IIT and IV. Victim descfibed -
multiple, identical instances when Gibbons made her touch his pehis through cldthiﬁg; A
distinguishing detail was that this conduct occurred both when Victim was eleven years old and
twelve years old. Thus, the information properly alleged that Count III occurred betwe'en‘ July
31,2014, and July 30, 2015 (when Victim was eleven) and that Count IV occurred between July
31, 2015, and July 30, 2016 (when Victim wash‘Fw¢1v§). | o

Furtherimore, the information was not insufficient for failing to allege specific locations **
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addition ‘of the ﬁhrasé, “in [Victim’s] bedroom-at 1822 N. Vista while [Victim] ‘was on top of her
Buhkbed;;’ "He a'rguesyt'hatw in the absence of this modification; the verdict directors violated his
right foa :iiﬁar'li’r.nous verdict because they were not sufficiently specific to guarantee that each .-
juror}é;g;,"ré'e-d on the same underlying act for each céunt. AR o
" Whether a jilry has been broperly'in'structe'd is a‘question of law, which:is reviewed de
novo. State v, Walker. 549 S.W.3d 7, 10 (Mo. App. W.D. 2018). “Article I, section 22(a) of the
Missouri Constitution protects the right to a unanimous jury verdict.”. Id. (citing State v.-Celis-
.Garcia-, 344) S.W.3d 150,155 (Mo. banc 201 1)). “Fora jury verdict to-be unanimous; the jurors
must bé in substantial agreethent as t0 the ‘deféndant’s acts; as a preliminary step'to détermining
" guilt.” Celis-Garcia, 344 S.W.3d at 155 (internal quotes and citations omitted). The-issue of .
jury uﬁaninii‘ty" méy’bé implicated in multiple act casés;’ Walker, 549.S.W.3d at 11.. “A multiple
acts case arises when there is évidénce of multiple, distirict criminal acts, each of:which could.
serve as the basis fof a criminal chargé, but the defendant i§ charged with those acts-in a single
count.” Celis-Garcia, 344 S.W.3d at 155-56.
" In C‘elxis'-Gar“cﬂia., the State preééntéd evidénce of muiltiple acts (separate instances) of
héﬁd-téigenital contact (statutory sédbmj/) against the child victims, and those separaté instances
| éouid be differentiated By speciﬁc'surr"ounding c'ifchm‘s_tar'lces and by location (different rooms of
the same home). Id. at 153-54. However, the verdict diréctors generically alleged one hand-to-
genital contact during a time frame that included the various multiple»and distinct and
distinguishable instances of alleged abuse. Id. at 154-55. ““In such cases, the possibility exists
that jurors follow the trial court’s instfuctioné,’ yet individually choose differing instances of the
crime on wﬁich they base the cohviction, violating the defendant’s right toa unanimous .- .-

verdict.” State v. Dutcher,' 583 S.W.3d 440, 441-42 (Mo. App. S.D. 2019) (quoting State v. .
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in the residence arid by what was on television. Id.at 151.5" At trial, the victim generally
testified about multiple incidents of molestation involving hand-to-genital contact, then testifred
on cross-exaimination that these incidents always occurred while Victim was seated in the
defendant’s lap, and “sometimes” occurred when she and the defendant were “playing crafts.”"
Id. The Adams court concluded that the créss-examination testimony did not différentiate any of
the multiple incidents of moléstation in a sufficiently specific way as to permit the conclusion
that more than one specifi¢ally particularized incidént had been identified in the evidence. Jd. at
152. Thus,; it concluded that the' defendant’s right to 2 unanimous verdict was not implicated
because the evidence'did not describé multiple; distinct acts where the defendant touched the *
victim’s genitals. Id at152. ~ .7 C . e Tt

Multiple, Distint, but Undifferentiated, Criminal Acts B
Count I (Instruction No. 5), Count III (Instruction No. 9), and Count IV (Instruction No 11)

In this matter Instructron No 5 the Verdlct dlrector for the ﬁrst count of first- degree .
statutory.sodomy (Count I) directed the jury to deterrnlne in pertlnent part whether “1n the -
County of J ackson State of Mlssourl the defendant knowmgly penetrated [chtlm s] gemtals
with the defendant s ﬁngers for the first trme” on or between July 31 2012 and July 30 2015
(i.e., on the day or after Vlctlm turned n1ne years old but before she turned twelve years old).
Gibbons’s proffered Instructlon A would have dlrected the jury to determme in pertment part

whether “in the County of] ackson State of Missouri, the defendant knowingly penetrated

[Victim’s] genitals with the defendant s fingers for the first time in [Victim’s] bedroom at 1822

§ In Adams, the defendant also challenged a separate conviction on appeal, and said conviction was reversed 4nd
remanded, as there were separate distinct multiple acts of abuse in the time frame being addressed, whereas the
verdict director for that charge did not provide sufficient details of one of the distinct multiple acts to thus ensure

juror unanimity. Id. at 146-49.
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sodomy) that occurred during the time frame encompassed in Instruction No. 5, none of the acts
were speciﬁcally described (distinguishable) as would violate Gibbons’s righ;t, to,a,.\lman,imous’
verdict. See. Walker,.549 S.W.3d at 11-12. See also Dutcher, 583 S.W.3d at442,and
Armstrong, 560 S.W.3d at 572-574, fo'r simjlar holdings where there were mu!tiple (but
undifferentiated) acts that did not implicate the defendants’ right to a unanimous 've'rdic':t.

- - Gibbons asserts that the instruction should have further clarified that the digital L
penetration occurred “for the first time in [Victim’s] bedroom at 1822 N. Vista whilg :[Victg_rn']_‘ s
was on top of her bunkbed.” While Victim did testify that she was in he,r. bed whgq I(}‘ibbqni
touched her f;‘_in” or “inside” her vagina, she did not specify where her bed was §it%1§t¢§ ,(;erg_,ular.,
bed or top or bottom bunk) when the acts occurred. , ‘When pressed about when the “c,he;ril_ge} iq N
bed arrangements occurred, Victim could not give a precise timeline, and never c_:_or;elatgd that .
change with any of the instances of alleged abuse (regarding any of the counts), The eyidgnqg‘ |
presented was that every chargeable act of statutory, sodomy (digital penetration o_f Yict@m’s
vagina by.Gibbons), in the given time frame, took place when Victim was in her bed, in her_ -
bedroom, at her home in Jackson County., There was no direct evidence that the Gibbons ;_ﬁrst‘,
digitally penetrated Victim’s vagina at a time she was on the top bunk of her bunkbed. The trial
court did not err in giyjng Ihstructipn'No.“S'an'd”in refusing Instruc:.;tion A, as there were,ﬁo. .'
multiple distinct and 'di,'_fferéntiat:ed acts of abuse, a‘.r'ldit_}.iere wqé}ﬁo'iexgi&entiary ba51s toquahfy

'
! .

the instruction on Count I as propo.sed by Gibbons.® Ty o

1

8. Gibbons also argues that Victim “also testified the alleged abuse dcéurfed in [Gibbons’s] bec’i,” Vigtim testified
that on those occasions, Gibbons. was trying “to get on top of [her]” or trying “to put his penis in [her].” She also
testified that on those occasions, nothing else happened. There was.no evidence that Gibbons penetrated Victim’s
genitals with his fingers while on Gibbons’s bed; and therefore, no evidence of a distinguishable/differentiated -
incident of statutory sodomy. S
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Victim’s bedroom; in her house, and in her bed. Since the Victim did not testify wherevh.er bed
was situated when these-acts occurred, it would have been improper to reqﬁire the Jury to
determine that the alleged indistinct act of molestation took place when Victim was on the idp
bunk. - There were not inultiple, distinct acts that could be differentiated and considered by fhe
jury, consequently “there was no'risk that thé jurors could have based the coh'\fi'ction[]’ on ‘
different underlying criminal acts.” Dutéher, 583 S.W.3d at 442,

Instruction No. 11, the verdict director for the sécond count of f;irét;degrée child
molestation (Count IV), directed the jury to determine, in pertinent part, whether “in the, County '
of Jackson, State of Missouri, the defendant cdused [Victim’s] hand to touch L&é‘fehdaﬁf’é genitals
through the clothing for the last time” on or between July 31, 2015 and Ju1'y23'0, 2016 (;e, whlle
Victim was twelve years old). Gibbons®s profféered ifistruction’D would have again di.r'eétéd the }
jury to determine, that such act of abuse occurred “iri the County of Jaékébri; State of
Missouri;...for the last time in [Victim’s] bedroom at 1822 N. Vistc.i'whi'le:'[ Vietim ] was on top of
her bunkbed” on or between July 31, 2015 and July 30, 2016. (emphasis added).

. The trial court did not err in submitting Instruction No: 11, and in refusing to gi‘-ve
Instruction D Victimi testified that when she was twelve years old and her mother was out,
Gibbons “made Ther] touch his penis” in her bedroom. She said that (.}ibb.ons made her touch‘- hlS f
penis “[e]}very time [Mother] went out.” In her forensic intei'vie'v(f, ViCtim stated' that she w:;s‘

twelve years old the last time Gibbons made her touch his “private part.”'® Victim’s testimony

[

19 Gibbons does not challenge this statement in the State’s brief regarding Victim’s statement in the forensic
interview. As noted in footnote 4 above, Gibbons failed to include the exhibit containing the forensic interview in -
this record on appeal. Its contents, including this statement by Victim during the interview, are therefore taken .as
favorable to the trial court’s ruling and unfavorable to Gibbons. Johnson, 372 S.W.3d at 553 n.1. .
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- As previously described, Victim testified that Gibbons started touching the inside of her
vagina when she was eleven to twelve years old and that the touching would occur in her
be'd.'room' on'ce'or twice a week. ' This testimony described repeated, undifferentiated acts of -
digital penetration of Victim’s genitals. While it is'not entirely clear from Victim’s testimony
whether these repeated, undistinguishable instances of digital penetration had stopped (or
contihued) into November of 2016, it is clear that Victim provided details about 4 single, specific
incident in November 2016 ‘when Gibbons touched her in her bedroom. On that occasion, -
Victim “was texting her friends and he came in [her] room ‘and started doing what he normally .
did.” He touched the “inside” of Victim’s vagina and touched her breasts.!! No other details
wete" btovided abo'u't:any other patticular incident that may have occurred in'November of 2016,
and there is n(')thihé in Vtctiin’s testimony. that distinguishes where, in her bedroom, the.
speciﬁcally-described"i:nciden't, or other possible incidents, occuired:

If the incident where Vi‘cti'm' fzva’s textiﬁg her 'frieﬁds shortly before she was abused was
the only incident of statutory sodomy supported by the ewdence in November of 2016, there
would be no issue at all respectlng mu1t1ple acts of juror unammlty (regardlng Count II
Instruction No. 7). However, in the absence of testlmony clearly 1ndlcat1ng that the one
specifically descrlbed 1nc1dent was the only 1nc1dent in November of 2016 the Jurors mlght have
inferred that there were multiple distinct acts of statutory sodomy (defendant s hand/ﬁngers

inserted in Victim’s vagina) in that period. That being the case, we must examine whether

Instruction No. 7 adequately assured juror unanimity regarding the one count of statutory

'! That same month, Victim went to Oklahoma. She testified that while there, Gibbons touched her vagina and
breasts. That conduct did not occur in Jackson County; thus, the verdict director did not need to further differentiate
that conduct from the charged conduct.
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evidenc(f, of one distinct incident of Gibbons’s penetrating Victim’s vagina in November 2016,
anqlb:eAca.us‘e thc;c was no eyidencg that the one differentiated incident (or that the other possible-
undiffg_ggntiatgd inc_idepts) occurred “on the top of [Victim’s] bunkbed,” the trial court did not-€rr
in giving Instruction No. 7 and in refusing Instruction B.
_ _'.Po:ing two is,denied. - . oo VU
_,-_Favil.qre to Give:Curative Instruction Duriﬁ'g Voir Dire-

. In his third point on.appeal, Gibbons contends that the trial court erred in failing to give'a
curative limiting instruction during jury selection when the prosecutor stated: that the défense” -
would-possibly call witnesses. He asserts that the comment.improperly shifted the burden of o
proof tohim. . .. L0 et e T N

. The trial court generally has wide discretion in the conduct of voir dire, and is vested -~~~
with discretion to judge the appropriateness of specific-questions.' State v. Oates, 12S.W.3d~ -
307, 310 (Mo. banc 2000). . The appellate coutt reviews the trial court’s refusal to give a curative
instruction for an abuse of discretion. Statew. Byers; 551 'S.W.3d 661, 667 (Mo. App. ED." = .
2018). The trial court abuses its discretion when its ruling is clearly against'the logic of the BE o
circmnstancg_s and is so arbitrary and unreasonable:as to shock the sense of justice and indicate a
lack of careful consideration. Id at667-68. . .- . - S Lo

During voir dire, the prosecutor stated, “Part of your job as a jury will be to determinie the -
credibility of the witnesses that are called in this case, either by the State or possibly by the
defense.” (emphasis added). At the bench, defense'counsel objected, stating that the defense had”’
no obligation to present any evidence and that the statemént was “a direct comment on the ' *

defendant.”™ Defense counsel asked the trial court to instruct the jury that “the defense has no

obligation to adduce any evidence.” The trial court agreed that the defense was not obligated to
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Furthermore, to.the extent that the prosecutor’s comment could have been viewed as an
indirect suggestion that the defense had the burden of proof, the trial court did not abuse its .
discretion in deciding not to highlight the comment with a curative instruction. “The trial court
is in the best position to determine any prejudicial effect on the jury.” State v. Russell, 533
S:W.3d 807, 815 (Mo. App. E.D. 2017)., Sometime, a curative instruction will serve on]y to ..
amplify. an otherwise isolated comment. Jd. Here, trial court specifically stated that it did not
want to emphasize the st_aternent by-giving an instruction. Because the prosecutor did-not,
directly state that the defense had to call witnesses or prove any facts, the court’s direction to the

prosecutor not to-intimate that the defense..“might or should call witnesses” was sufficient.

st .
'

Finally, 1 the orospectrve jurors were repeatedly 1nformed durlng voir d1re that the State
bore the burden of proof. Defense counsel also informed the j Jury that 1f Glbbons eTected not to
testify, it mlght be mstructed that it could not “use his election not to testify as any ev1dence
whatsoever agalnst him.” The trial court 1nstructed the j Jury in accordance wrth MAI- CR 4th
402. 04 dlscussed above. It also mstructed the Jury in accordance w1th MAL- CR 4% 408, 14
whlch prov1ded “Under the law a defendant has the rlght not to testlfy No presumptlon of gullt
may be ralsed and no 1nference‘of any kind may ' be drawn from the fact that the defendant d1d
not testlfy ” Thus any error in falhng to grve a curatlve 1nstructlon was cured dunng voir d1re
and by the court’s 1nstruct10ns to the j Jury The tr1a1 court did not abuse its dlscretlon in falhng to
give a curative instruction during voir dire. | | |

Point three is denied.

F allure to Strlke Vemreperson for Cause
‘In his fourth point on appeal ‘Gibbons contends that the tr1al court erred in fa1hng to "

strike for cause Venireperson 21. He claims that the venireperson was not a fair and ifpartial

17



disclosure d1d not requ1re expert testimony; the testimony did not satisfy the standards of section
490.065.2, RSMo Cum Supp 2020 govemmg the adm1ssrb1lity of expert test1mony in criminal
- cases, because it was not based on sufficient facts or data and was not the product of reliable
principles or data; and the methods and principles could not be applled to the facts of the case
without usurping the authority of the jury | ) o

“A trial court has broad discretion to adrnit or exclude evrdence at.trlal' ” State V. Zznk
181 S.W.3d 66, 72 (Mo. banc 2005) (1nternal quotes and citation omitted) Appellate review of
the trial court’s rulmg on the admlssmn of ev1dence is for abuse of discretion. 1d. at 72 73 On
direct appeal revrew 1s “for prejudwe not mere <error Id (mternal cluotes and c1tat1on omitted).
“Trial court error in the admission of evidehce is prejudtcial if-the error so 1nﬂuenced.the jury
that when con51dered with and balanced agamst all of the evrdence properly admitted thereisa
reasonable probabihty that the Jury would have reached a different conclusmn w1thout the error ”
State v. Suttles 581 S. W 3d 137 145 (Mo App E D. 2019) (1nternal quotes and c1tation R
omitted). |

Williams testiﬁed in relevant part that disclosure is “a process not an event .So |
oftentlmes that means that ch1ldren may d1sclose in different ways and in dlfferent pieces ? She
explained that a child might deny abuse or minlnmiz[e]something say[1ng] something hke it
only happened one time.” She stated that children “often then become more active in therr
disclosure” after an initial disclosure. She said that children will also recant, which can‘ be |
followed by reaffirmation of the original disclosure. | |

Williams testified that. in her experlence asa forensrc 1nterv1ewer ‘most children are not
disclosing right away She indicated that most times, [t]hese are things that happened when

they were younger and they told later, or someone found out something later and then asked

-:ZC/( “ 27



Gibbons next ass'erts“that Williams’s tes,t:irnony.“'should have been excluded as the 'jurors' ’
own knowledge and experience made them Capabt'e ot understanding Tvarious reasons vfor delayed
disclosures without expert testimony.” He argues that expert testimony should not be adrnitted
unless it is clear that, for want of ekperience or knoWIedge ot’ the subj ect, the jurors are not
capablé of drawing corréct conclusions from the facts proved. | | | | |

"Discus.sing the 2017 enactment of suhsec;tion=2 of section 49:0.065 the Mlssoun Supreme
Court recently explalned “Nothmg in th1s statute requlres that jurors must he wholly 1gnorant of
the topic on which the expert would testlfy or utterly 1ncapab1e of drawmg a prope-r conclusmn .
from the facts in evidencé without it.” State V. Carpenter 605 S w. 3d 355 360 (Mo bahc
2020) “Instead, the threshold test is merely whether the expert s testlmony (Wthh may or rnayﬂ
not include oplnlons) will ‘help the j Jury understand the ev1dence or declde the contested 1ssues ”
Id. Generalized test1mony about “behav1ors commonly found in ch11d-v1ct1ms of sexual'abuse” '
is relevant and adrnissible because it “assists the Jury 1n u’nderstan.dingj the hehavto’r of s.e“xuaily
abused children, a subject heyond the range;of knowledée of the ordinary juror.'” v..S.'ut-tAles, 581 .
S.W.3d at 149 (inter“nal quotes and citation omitted). “Missouri‘ courts have long recognized that
testimony’ explalmng delayed dlsclosures even 1f not glven that precise phrase assists the'Jury 1n
understandlng the behavior of sexually abused chlldren ” Id at 151 (1ntemal quotes and c1tatlon.
omltted). |

Gibbons next.argues that Wi.iliams’s'testiimony drd not satisfy the "requﬂiremen‘t‘s 'of lsection
490.065.2. He claims that her testimony was “not based on sufﬁc1ent facts or data > in that she |
testified that “she has not rev1ewed or been a part of studles or research .rega.rdmg delayed o

dlsclosures He asserts that she was “not aware of any artlcles or emp1r1ca1 studles conducted

by Tom Lyons, a respected expert in the field of forensic interviews.” He also asserts that
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reliable studies that support oplmons about reasons a.witness may or may not disclose child
abuse in tet'ms of t1m1ng

Wllhams testified that she had received ongoing delayed disclosure training when she *
trained on the ChildFirst protocol and other protocols. -Shetestified that based on her
“experience of actually interviewihg ehildr_en,” children often delayed their disclosures. She
p‘r(:)v‘idedv\./arious teasens that miéht cause children to delay disclosure, and-said that she had
fotmd Atho'sle reasdns to be.t(rue aeross interviews that_ she had actually performed.

. 'Fin:ally, Whliams testiﬁ_ed that she had not “reviewed or been a part of any studiesor
research regardhté late'disclosdres.” 4She:e‘el‘11kd not “express an opinion as to why” Victim-did L
not disclose 'th'e: se;(ual abuse until May 2017 after.the last act.in November 2016, and‘that"'stich
opmlon was ‘not .subject to any peer review study ”?

N Under section 490.065.2(1), “[a] witness who is qualified as an expert by knowledge, -

skill, experlence tralnlng, or educatlon may testify in the form of an opinion or otherwise 1f

: (a) The expert’s sc1ent1ﬁc technical, or other specialized knowledge will help the © -
 trier of fact to understand the evidence or to determine a fact in issue;

(b) The testimony is based on sufficient facts or data;
- (). The testimony is the product of rehable pr1n01p1es and methods and

(d) The expert has reliably applied the pr1nc1p1es and methods to the facts of the
casel.]

§ 490.065.2(1).
In this case, Williams did not offer an “opinion” about Victim’s delayed disclosure, but

testified “otherwise” about the process of disclosure and delayed disclosure as part of that

process. The trial court did not abuse its discretion in permitting this testimony.

3



disclosures by child-ylctims<of'sexual abuse [has]'long-standing support in scientific literature
and among experts ? Suttles 581 S.W.3d at 150 (citing State v. J L. G.,190 A 3d 442 464 (N. J
201 8)) “Although the delayed disclostires theory is not easily subject to peer review and/or
pubhcat1on under the Daubert factors, scientists generally accept the theory to explarn a common
behav1or seen in ch11d-V1ct1ms of sexual abuse.” Id. at 151- - “As a theory, delayed disclosure
testimony rests unon good grounds, based on what is known.” Id (internal ﬂquotes and lc:itation‘
omltted) 13 |

Frnally, W1111ams ‘reliably apphed the principles and methods to the facts of the case.” §
490 065 2(1)(d) She testlﬁed that shie followed Her training in interviewing VlCtlm and she ‘
offered only generahzed test1mony abouit the process of disclosure and delayed drsclosure
erhams s testrmony satisfied the requlremen'tsof section 490.065.2. |

Grbbons ﬁnally asserts that Williams’s particularized testimony on delayed drsclosure
usurped the authorlty of the j Jury Gibbons se¢ms to acknowledge that Wllllams gave |

generahzed” testlmony, but asserts “Given her work in this particular case, [her] testlmony

could only be v1ewed by the j Jury as partrcularrzed ”

In Chlld sexual abuse ¢ cases  two types of testimony are typically at the forefront of a
challenge against an expert W1tness——generalrzed and-particular.. Suttles, 581 S W. 3d at 148
“General testimony describes behaviors and characterrstlcs commonly found in vrctrms

t

Part1culanzed testlmony concerns a specrﬁc victim’s credibility as to the abuse.” Id. (internal

13 See also State v. Marshall, 596 S.W.3d 156 (Mo. App. W.D. 2020), where this court held that, when the expert
does not offer particularized testimony or a specific opinion about the child sex-abuse victim but only generalized
testimony based on specialized knowledge, a different analysis regarding reliability is appropriate. - Id. at 161. Thus,
certain Daubert factors (such as “the testing or replicability of [the expert’s] analysis, the error rate of that analysis,
or the standards and controls governing the application of that analysis) are not relevant. /d.
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Appellate review of the trial court’s decision to admit testimony under section 491.075 is
limited to whether the trial court abused its discretion. "State v. McClure, 482 S.W:éd 504, 506 '
(Mo. App. W.D. 2016). | o

Section 491.075 governs the adm1551b111ty of out-of-court statements of Chlld w1tnesses
Srate v. Hawkzns 604 S.W.3d 785, 790 (Mo. App. W.D. 2020) It prov1des in pertlnent part |
thata chlld’s otherwise inadmissible, out-of-couit statement relatlng to an offense under Chapter

566 is.admissible to prove.the truth of thé matter asserted if: “(1) The court ﬁnds m a hearlng

conducted outside the presence of the jury ‘that the time, content and 01rcumstances of the

PR ."!‘ PR -

statement provide sufficient indicia-of reliabil‘ity;' and (2)(a) The child testlﬁes at the
proceedings[.]” § 491.075.1, RSMo 2016. In ordet to determme whether a statement bears |
sufficient indicia of reliability, the totality of the circumstances must be exammed State V.
Johnstone, 486 S.W.3d 424,430 (Mo. App WD. 2016) 'Tn evaluatlng the totahty of the

circumstances, the following non-exclusive factors are con51dered (1) spontanelty and

21

consistent repetltlon (2) the mental state of the declarant; (3) the lack of motlve to fabrlcate and L

4 knowled-ge of subject matter unexpected of a child of similar age Id (1ntema1 quotes and o
citations omitted). “The lapsé of time bétween when the acts occurred and when the v1ct1m
reported them is also a factor to considet.”™ State v.: Wadlow, 370 S.W.3d 315 , 320 (Mo. App.
S.D. 2012) (internal quotes and citation omitted). “The technlque employed by the 1nterv1ewer
may also be considered. Id. “The trial court decides whether or not to admit the victim’s out-of-
court statements based on the information provided at the [491] hearing.” Id. (internal quotes
and citation omitted).

Deputy Postlethwalt téstified at the 491 heanng that he went to Vlctrm s house on May

14, 2017, in response to a .report of a suicidal person. He stated that Victim was v1srb1y upset”
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was consistent with subsequent disclosures. Considering the content and circumstances of
Victim’s statement to the deputy, the trial court did not abuse its discretion in determining that .
Victim’s statéments to Deputy Postlethwait bore a sufﬁcient indicia of reliahility.

Tar'rimy Kemp testified at the 491, hearing that she was a medical social worker‘ at
Chlldren s ‘Mercy Hospital. She testified about her educatron and licenses, and that she had
recerved spemahzed training‘on how:to interview. chlldren She explalned that at the hosp1tal
they tried to minimize interviews of children and.thatthe purpose of an 1nterv1ew was to obtaln
information “to guide the medical exam or tell us what k1nd of reporting yve needt to &5.4’ She
sa1d that ske was trained on leading versus nonle_ading'qnestri.ons, and that she tried toask |

B} . N
HEE T

nonleading questions. -+ .
Kemp testified that Victim told her that “her father was touchmg her in places that she
dldn t want to be fouctied.” Victim said that the last 1nc1dent of touchrng had occurred in ;
" November 2016 -Victim told her that.it had happened ‘fat least ten trmes_31nce she .was 11 years
old.” Victim said'that Her mother “was aware.of five instances ? and thatshe had totd her oider
brother. Kemp testified that Victim told her.that she asked her dad to stop, told him no and
asked h1m to leave! 7. - |
"The trial cotrt did not err in finding that Victirn’s statements to Kemp bore sufﬁc1ent :
; indicra of reliability. The evidence supported an inference that ,Victirn spontaneonsly renorted
that her father had touctied her “in:places that she didn’t want to be _tonched.” Kemp was trained
in'i_nter\iiew-ing children and leading versus nonleading gue_stionst There was no e\;idence that
she led Victim to make the general disclosure, and she did not press Victim- for detaills:’t Finally,
Victim’s disclosure about the last incident occurring in November 2016 was cons1stent vtnth what

N

she told Deputy Postlethwaite immediately prior to going to. the hospltal The trial court did not
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Brandy Williams testified at the 491 hearing that she had extenisive education, training, '
and experience in conducting forensic interviews. She stated thét shé had céhducted more than
1,900 forensi¢ interviews and that she had been using the ChildFirst protocol sirice 2014. She
explained that the protocol-allows interviewers to use open-ended questibhs “to get'a Iiarrati\;e '
from the child.” She said that “[t]he open-ended quéstions then often lead to more direct
questions trying to get overall information and details about what else is occurring.”

-..* The video recording of the forefisic interview of Victim was admited into evidence, and
Williams testified abouit the interview. She said that Victim’s leg was shaking during the
interview: and that Victii “cried a littlé bit throughout the interview.” Williams outlined various
disclosures thatVictim had made; and said that Victim Had refétred to'her “private parts® and
had pointed “to a general area of her chést-and then also to her vagina.” |

+ ‘The trial court did not abuse its discretion in ﬁﬁding' that .'Victim’é statemeiits t6 Williams
bore sufficient indicid of reliability: The evidence supported an inference that Victim ~
spontaneously reported the additional details about the sexual‘activit"y'f Williéri{s; was trhiﬁe'ci in'
interview protocols, including'the use of 'non-leading questions, which were sometimes followed
by more direct questions.to ‘¢larify the child’s disclosures. There was no evidence tHatWilli&ns
improperly led Victim to make new disclosures. ‘Gibbons argues that ““forced choice’ or leading
questions occurred multiple times” during the' forensic interview.! He does nof; hoWe;{/er; ’
identify any particular questions or instances. ‘Fﬁrthefrnbré, as noted in footnote 4 above, -

Gibbons failed to include the exhibit containing the forensic interview in this record on appeal.

; :

15 Williams testlﬁed at trial that a “forced choice or funnelmg” questlon presents the child with optlons including an
“opt out” option that permits the child to give a response that is not included. -among the other definite optlons She
further testified that forced choice or funneling questions are not considered leading questions. -
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subject to cro‘ss-gxamination.” Id. (internal quotes and citation omitted). “Tndeéd, pféjﬁdice will)
not be found from the admission of hearsay testimony where the declarant was also a Witness atl
trial, testiﬁgd on the ,same matter, and was subject to cross-examination because the prinfary
defects 1n hearsayj;estir_nony»a;re alleviated.” Id. (internal quotesand citation omitted). 'Her-e,A
becz_l‘us‘e ’Vigtim was a witness;at-_trial, testified onthe same matters, and was squ ect to 'c‘ros's-
examination about her various statements; Gibbons was hot prejudiced. 92 : Mcéiu}é, 482
S.W.3d__'c1t,5(')7-(\)8. N

Poi_;g six 1s denied, - ..

Improper Bolstering - -

In his seventh point.on appeal, Gibbons contends that the trial court erred in ovéi'fﬁlihg -
his objg:qtiogs to the prosecutor’s questioning Victiny abott prior statements that she gévé'“ahd']‘riér.
motive for téstifying. He argues that the line of questioning allowed thé pfSSécutdf: o
improperly bglstqr Victim’s testimony and to.imply that she was'a tNSiwé)rfhii and 5c»:vrecﬁl‘):le
witn;:ss bg:_fo_re s‘}}e had been impeached. t

Dur_ing di;ect examination of Victim, the prosecutor elicited that Victim had rhéde.only} o
limited disclosures to her mother and brother and two friends before she disclosed the sexua4l‘ e
abuse to a lavy enforcement officer. Victim testified that she had not been' comfortable icell:itvlg
anyone e»lsev,,befor)_e those limited disclosures. The prosecutor then asked, “How"rna;rieyxj;.ebplé db
you think that you had to talk to about being abused by Mr. Gibbons [since the disclosure. té tﬂé .
law enforcement]?” Defense counsel objected to the prosecutor’s questioﬁ,'rarg’ﬁiﬁig that‘tl}le v
prosecutor was attempting to bolster Victim’s credibility.- The prosecutor respSnded fhz"af', |
Victim’s answer would explain her-demeanor on the stand and “some of the inconsistent

statements because of the amount of statements that she had to give.” The trial court overruled
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his witness or a prosecutor exposes on direct examination the terms of his accomplice witness’s

plea bargain. Id. .

The prosecutor did not improperly bolster Victim’s testimpny in quesfioning her\ abc;ut
prior statements that sh¢ gave, anc_lv her motive for testifying. The fa¢t_ fha? Vic}im madg séveral
statements to several people was not offered solely to be c;upliqative or kcorr»ob‘orativle éf ﬁer trial
testimony. The timing and reasons fqr Victim’s various statements in reiaﬁon to pﬂgr | » |
disclo§u;¢s (and failures to diss:_lo§e),\»y.ere vrc‘l_evar_l.t to Victim’s cfedib_ili?y. F urthe4rrv1‘10re.\, fhe

prosecutor explained that it was offered to explain her demeanor at trial and some of her prior

¢ B

inconsistent statements.

U o
IR N

. . In this case, defense counsel’s ngmng statement shoyygd the___v deféﬁséfs vi.r'1tcn»t to_; use h'
Victim’s failure to _dis,close_‘ andher vgyioqs diffg:rent statements t“o'attack Victfim;:S 'Credibility.
For example, counsel summagizc:d \_lictirrl__fs first disclpsgr_e to 1'.1611‘ njotﬁgr and thenvst;lf_e(i', ‘.“Wle
ask you to pay careful attention to the accounts by [Victi_m]_ e“,ach__#ime‘ she dgégribes Fhe s-tory.”
Counsel also intimated that :Vigtim’s al_legatipnsgwexe-_a product of u{nfo_rt‘unate. pgrsvonal
circumstances related to her adoption, whic;h caused “acting out, tantrums, hav‘ingy igsues lof _
mental concern,” and ‘,‘depr'essioni” The deffc_n.sc spught to portray Vicfcim as untruthful‘ in lighf
of her various statements and rr_;ot!ivatgd to make up alleggtions i.nv !ighf[ of her troubled j H
circumstances. Th@ prosecutor’s anticipatiqp gf _imp_eachment o'f‘ Viqtim ana attempt to 4minimize
its damaging impact on her credibility by having Victim explain it on direct gxami.ﬁafio;l; \A;gs |

proper.. Id. The trial court did not abuse its discretion in permitting Victim’s testimony.

Point seven is denied.
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the last controlhng decision of the Missouri Supreme Court. State v. Norman, 618 S.W.3d 570,
579 (Mo App. W.D. 2020) |

The ev1dence was sufﬁcrent to support Gibbons’s convictions. Counts I and II charged
Glbbons with ﬁrst—degree statutory sodomy “A person commits the crime of statutory sodomy
in the first degree if he has deviate sexual intercourse with another” person who is:less than
fourteen years of .a;ge:”.’. § 566)062:1, RSMo 4;S'upp;;20'14.' “Deviate sexual intercourse” is defined,
in pertinent part, as ‘:any act invoiyrng thé :genitals of one person and the-hand:..of another :
person or a’ sexual act involving the penetration', howéver slight, of the.. ferale sex organ:..by a
ﬁnger . .done- for the purpose of arousing; or 'g'ratifyiné the sexual desire of any-person[.]?-§ '

. P

566. 010(1) RSMo Supp. 2014. B L A TP I P

V1ct1m testlﬁed that after she was adopted when she was niine years'old, Gibbons started
touchmg her. She said that when she was ten or eleven years old, he started touching her-vagina.
| d‘he .t‘ouchj‘ng started‘ﬂoyer her clothing, but then progr;e'ssed':to under the clothes. - She said that
when he touched her yag}na under the;eihthes,' he would touch her'orf the “iriside:” ‘She further
testifred that vyhen she was el}eyen. ortwelve years old, Gibbons “started putting his fingers inside
, [her].” By this time'. the 'touchjng \yas oecurring once or twice a week. From this evidence,
reasonable Jurors could have found that Gibbons put his finger inside Victim’s vagina during the
tlme perlod of July 31 2012 (V ictim’s mnth b1rthday) to July 30, 2015 (the day before Victim’s
twelfth birthday) in order to find him guilty of ﬁrstideg'ree statutory sodo'rny in Count I.

Vlctrm further testlﬁed that in November 2016, Gibbons touched het in her bedroom. On

that occasion, she was textmg her fr1ends when he came ¢ into het room and “started doing what

he normally dld.” She said that he touched her breasts and the inside of her vagina. From this
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4Gibb‘ons made Victim touch his penis through his clothing during the charged time period of J uly
31, 2015, (Victim’s twelfth birthday) to July 30, 2016 (the day before Victim’s thirteenth
birthday), in order to find him guilty of first-degree child molestation in Count IV,
. .There was _sufﬁcje_nt evidence from..yvhjch areasonable jury could have found C:ribbon!_sA
guilty beyond a reasonable doubt.on all four counts.  Porter, 439 SW.3dat211. =
Point eight is.denied.
Closing Argument
-, In his ninth and ﬁn:al» point on appeal,. Gibbons contends that thp trial court grr__ed in_ .
overruling his objection to the prosecutor’s closing argument that according to the Stgte_’gexggrt,
Brandy Williams, Victim’s testimony was consistent,and believable.. He asserts t_hg‘g sugh
argument violated Missouri’s prohibition against particularized testimony in sgxgal_\g?us,e_ vcas‘e:s ,
- and-resulted in improper, vouching and bolstering of Victim. e e
“The-rial court has broad discretion in.controlling the scope of closing arguments.” Stafe
v. Swalve, 598 8.W.3d 682, 689 (Mo, App. S.D. 2020).(internal quotes.and citation Qmingd),
The State is permitted to argue the evidence,and all reasonable inferences therefrom. Id While,
the State has wide latitude in closing argument, the trial court should exclude statements that
misrepresent the evidence or the law, that introduce irrelevant, prejudicial matters, or that
otherwise tend to.confuse the jury. Jd. at 689-90. Review of alleged error during closing.

argument.is for abuse of discretion. Id. at 689.

interview.. As noted in footnate 4 above, Gibbons failed to include the exhibit containing the forensw 1nterv1ew m
this record on appeal. Its contents, including this statement by Victim during the inteiview, are therefore taken as
favorable to the trial court’s ruling and unfavorable to Gibbons. Johnson, 372 S.W.3d at 553 n.1.

3 . ¢
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Conclusion
.. The convictions are affirmed.
Allconcur - . ¢ o
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