
NO: 

 
  

IN THE  

SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 2021 

 

 

DERRICK HARRELL, 

        Petitioner, 

v. 

UNITED STATES OF AMERICA, 

        Respondent. 

 

On Petition for Writ of Certiorari to the 
United States Court of Appeals 

for the Eleventh Circuit 

 

PETITION FOR WRIT OF CERTIORARI 

 

MICHAEL CARUSO 
Federal Public Defender 
TRACY DREISPUL* 
Assistant Federal Public Defender 
Deputy Chief, Appellate Division 
*Counsel of Record 
150 W. Flagler Street, Suite 1500 
Miami, FL 33130    
305-536-6900 

December 13, 2021  

 



 

 
 

 
      

APPENDIX 



 

 
 

TABLE OF APPENDICES 
 

Decision of the United States Court of Appeals for the Eleventh Circuit, 
Derrick Harrell v. United States, Order Denying Certificate of Appealability 
(11th Cir. July 15, 2021) (No. 21-11374) ................................................................... A-1 
 
District Court Order Denying Motion to Vacate Under 28 U.S.C. § 2255, 
Derrick Harrell v. United States, No. 20-cv-21870-FAM (S.D. Fla. Feb. 22, 
2021) ........................................................................................................................... A-2 
 
Report and Recommendation of Magistrate Judge, Derrick Harrell v. United 
States, No. 20-cv-21870-FAM (S.D. Fla. Nov. 30, 2020) ........................................... A-3 
 
Motion Under 28 U.S.C. § 2255 to Vacate, Set Aside, or Correct Sentence, 
Derrick Harrell v. United States, No. 20-cv-21870-FAM (S.D. Fla. May 5, 2020)
 .................................................................................................................................... A-4 
 
Amended Judgment, United States v. Derrick Harrell, No. 10-cr-20800-FAM 
(S.D. Fla. August 8, 2016) ......................................................................................... A-5 
 
Second Superseding Indictment, United States v. Derrick Harrell, No. 10-cr-
20800-FAM (S.D. Fla. Jan. 13, 2015) ........................................................................ A-6 
  
 
 

 

 
 

 

 

  



 

 

 

  

      

 

 

 

 

 

 

 

 

A-1



IN THE UNITED STATES COURT OF APPEALS 

 

FOR THE ELEVENTH CIRCUIT 

________________________ 

 

No. 21-11374-G  

________________________ 

 

DERRICK HARRELL,  

 

                                                                                                                          Petitioner-Appellant,  

 

                                                                         versus 

 

UNITED STATES OF AMERICA,  

 

                                                                                                                        Respondent-Appellee. 

________________________ 

 

Appeal from the United States District Court 

for the Southern District of Florida 

________________________ 

 

ORDER:  

 

Derrick Harrell moves for a certificate of appealability to appeal the denial of his 28 U.S.C. 

§ 2255 motion to vacate, set aside, or correct his sentence.  His motion is DENIED because he has 

failed to make a substantial showing of the denial of a constitutional right.  See 28 U.S.C. 

§ 2253(c)(2).   

 
          /s/ Charles R. Wilson 

UNITED STATES CIRCUIT JUDGE 
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UNITED STATES DISTRICT COURT FOR THE 

SOUTHERN DISTRICT OF FLORIDA 

Miami Division 

 

Case Number: 20-21870-CIV-MORENO 

(10-20800-CR-MORENO) 

 

DERRICK HARRELL,    

 

Movant, 

vs. 

 

UNITED STATES OF AMERICA,  

 

Respondent. 

 

 

 

 

 

 

 

 

 

 

 

 

_________________________________________/ 

 

ORDER ADOPTING MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION 

AND ORDER DENYING MOTION TO VACATE 

 

THE MATTER was referred to the Honorable Jared M. Strauss, United States Magistrate 

Judge, for a Report and Recommendation on Motion to Vacate, Set Aside or Correct Sentence, 

filed on May 5, 2020.  The Magistrate Judge filed a Report and Recommendation (D.E. 20) on 

November 30, 2020.  The Court has reviewed the entire file and record.  The Court has made a 

de novo review of the issues that the objections to the Magistrate Judge’s Report and 

Recommendation present, and being otherwise fully advised in the premises, it is  

ADJUDGED that Magistrate Judge Strauss’s Report and Recommendation is 

AFFIRMED and ADOPTED.  Accordingly, it is 

ADJUDGED that Motion to Vacate, Set Aside or Correct Sentence is DENIED for the 

reasons stated in the Report and Recommendation.  The Court agrees that Hobbs Act Robbery 

qualifies as a crime of violence under 18 U.S.C. § 924(c)’s elements clause, which forecloses 

relief in this case. United States v. St. Hubert, 909 F.3d 335, 346, 351 (11th Cir. 2018), 

abrogated in part on other grounds by United States v. Davis, 139 S. Ct. 2319, 2336 (2019).  It is 
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further 

ADJUDGED that no certificate of appealability issue. 

DONE AND ORDERED in Chambers at Miami, Florida, this 22nd of February 2021. 

  

______________________________________ 

      FEDERICO A. MORENO 

UNITED STATES DISTRICT JUDGE 

 

Copies furnished to: 

 

United States Magistrate Jared M. Strauss 

 

Counsel of Record 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO. 20-CV-21870-MORENO/STRAUSS 

(CASE NO. 10-CR-20800-MORENO)  
 

DERRICK HARRELL,  
 
 Movant, 
 
v. 
 
UNITED STATES OF AMERICA, 
 

Respondent.   
______________________________/ 
 

REPORT AND RECOMMENDATION 

 This cause comes before the Court on Movant Derrick Harrell’s Motion Under 28 U.S.C. 

§ 2255 to Vacate, Set Aside, or Correct Sentence (“Motion”).  (DE 1).1    This matter has been 

referred to me by the Honorable Federico A. Moreno, pursuant to 28 U.S.C. § 636 and the 

Magistrate Judge Rules of the United States District Court for the Southern District of Florida, to 

take all necessary and proper action as required by law, with respect to any and all pretrial matters.  

(DE 18).  I have reviewed the Motion (DE 1), the Government’s Response (DE 9) to the Court’s 

Order to Show Cause (DE 4, 5), Movant’s Reply (DE 10), and Movant’s one-page “Supplemental 

Motion for 2255 Objection.”  (DE 13).  Based on my review of these filings and other pertinent 

portions of the record, and being otherwise duly advised in the premises, I respectfully 

RECOMMEND that the Motion be DENIED. 

 
1 Herein, citations to “DE” refer to the docket in the instant civil proceeding, 20-CV-21870-
MORENO/STRAUSS.  Citations to “CR DE” refer to the docket in the underlying criminal 
proceeding, 10-CR-20800-MORENO. 
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I. BACKGROUND 

 Movant was charged by way of a Second Superseding Indictment with one count of 

conspiracy to commit Hobbs Act robbery, in violation of Title 18, United States Code, Section 

1951(a) (Count 1); two substantive counts of Hobbs Act robbery, in violation of Title 18, United 

States Code, Sections 1951(a) and 2 (Counts 2 and 4); and two counts of brandishing a firearm in 

furtherance of a crime of violence, in violation of Title 18, United States Code, Sections 

924(c)(1)(A) and 2 (Counts 3 and 5).  (CR DE 283).  Notably, the crime of violence alleged as the 

predicate for Count 3 was the substantive Hobbs Act robbery alleged in Count 2.  Id. 

 On February 20, 2015, Movant pled guilty to conspiracy to commit Hobbs Act robbery 

(Count 1), both counts of substantive Hobbs Act robbery (Counts 2 and 4), and one count of 

brandishing a firearm in furtherance of a crime of violence (Count 3), with the Government 

ultimately dismissing the remaining Count 5.  (CR DE 296, 297, 307).  According to the facts 

Movant admitted at his change of plea hearing, the charges stemmed from two robberies that 

Movant committed, with others, on June 26, 2010 – one of a Walgreens pharmacy and one of a 

McDonald’s restaurant.  (CR DE 323 at 18-20).  During those robberies, Movant brandished a .357 

magnum, caused fear in the people in the stores, and took money and miscellaneous property from 

those people and the stores.  Id.  The Court entered an Amended Judgment sentencing Movant to 

115 months’ imprisonment on Counts 1, 2, and 4, followed by a consecutive sentence of 84 months 

on Count 3.  (CR DE 307).2 

 
2 The judgment was later further amended to correct a clerical error.  (CR DE 314, 318). 
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 Movant filed an Amended Notice of Appeal.  (CR DE 321).  However, the Eleventh Circuit 

Court of Appeals dismissed the appeal as untimely and barred by the appeal waiver in Movant’s 

plea agreement.  (CR DE 328). 

 Movant now seeks to vacate his conviction for brandishing a firearm in furtherance of a 

crime of violence (and potentially his conviction on other counts) arguing, based on United States 

v. Davis, 139 S. Ct. 2319 (2019) and related decisions, that Hobbs Act robbery and conspiracy to 

commit Hobbs Act robbery no longer qualify as “crimes of violence.” 

II. ANALYSIS 

 “[Section] 924(c) provides for a mandatory consecutive sentence for any defendant who 

uses a firearm during a crime of violence or a drug-trafficking crime.” In re Sams, 830 F.3d 1234, 

1237 (11th Cir. 2016) (citing 18 U.S.C. § 924(c)(1)). Under § 924(c), “crime of violence” means 

an offense that is a felony and: 

(A) has as an element the use, attempted use, or threatened use of physical force 
against the person or property of another, or 
 
(B) that by its nature, involves a substantial risk that physical force against the 
person or property of another may be used in the course of committing the offense. 
 

18 U.S.C. § 924(c)(3)(A)-(B).  

 The former clause is referred to as the “use-of-force clause” or “elements clause” and the 

latter as the “residual clause.”  Davis, 139 S. Ct. at 2324; Sams, 830 F.3d at 1237.  Davis invalidated 

§ 924(c)’s residual clause as unconstitutionally vague, 139 S. Ct. at 2336, but not its elements 

clause, In re Pollard, 931 F.3d 1318, 1320 (11th Cir. 2019).  

 A § 2255 movant “bear[s] the burden of showing that he is actually entitled to relief on his 

Davis claim, meaning he [must] show that his § 924(c) conviction resulted from application of 
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solely the [now defunct] residual clause [in § 924(c)(3)(B)].” In re Hammoud, 931 F.3d 1032, 

1041 (11th Cir. 2019) (citing Beeman v. United States, 871 F.3d 1215, 1222-25 (11th Cir. 2017); 

In re Moore, 830 F.3d 1268, 1271-73 (11th Cir. 2016)).  

 Movant alleges four grounds for relief in his Motion: 

1. Conspiracy to commit Hobbs Act robbery does not qualify as a “crime of violence” 

because it relies on the “residual clause” part of the definition of “crime of violence”; 

2. Plaintiff “was not given the proper elements instruction of the charges before pleading 

guilty” and the “elements in the indictment were incorrect”; 

3. Hobbs Act robbery does not qualify as a “crime of violence”; and 

4. Conspiracy to commit Hobbs Act robbery cannot support a conviction for 18 U.S.C. § 

924(c). 

Even assuming that Movant’s claims are not procedurally barred,3 none of his claims merit relief. 

 
3 The Government argues that Movant is procedurally barred from raising his Davis claim in a § 
2255 motion and, in the alternative, that Movant’s claims fail on the merits. (DE 9).  Here, the 
Court need not decide whether any procedural bars apply because Davis simply does not afford 
Movant any relief. As a result, Movant’s claim should be denied on the merits.  See, e.g., Mims v. 
United States, 758 F. App’x 890, 892 (11th Cir. 2019) (affirming a district court's denial of a § 
2255 motion even though the motion was untimely); Goodloe v. United States, 448 F. App’x 980, 
981 (11th Cir. 2011) (affirming a district court’s merits denial of a § 2255 motion even though the 
claim was also procedurally barred).  At any rate, because Movant’s claims fail on the merits, he 
would be unable to overcome any applicable procedural bars.  First, actual prejudice under the 
cause-and-prejudice standard could not be shown if Davis has no applicability to Movant’s case. 
See Bousley v. United States, 523 U.S. 614, 622 (1998); Lynn v. United States, 365 F.3d 1225, 
1234 (11th Cir. 2004).  Second, the actual innocence exception would not permit Movant to 
overcome any applicable procedural bar because his filings do not rely on any factual evidence of 
innocence.  Instead, he apparently relies on Davis to prove his innocence. (DE 10 at 1) (asserting 
actual innocence without any discussion of factual evidence).  Of course, because Davis does not 
apply to Movant’s case, the issuance of Davis would not support his contention that he is actually 
innocent. 
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A. Conspiracy to Commit Hobbs Act Robbery (Grounds 1 & 4) 

 Movant’s Grounds 1 and 4 seek relief on the premise that conspiracy to commit Hobbs Act 

robbery, to which Movant pled guilty in Count 1, cannot satisfy the definition of “crime of 

violence.”  Movant is correct that, following Davis’s invalidation of the residual clause in § 

924(c)’s definition of “crime of violence,” conspiracy to commit Hobbs Act robbery does not 

constitute a crime of violence.  Brown v. United States, 942 F.3d 1069, 1075 (11th Cir. 2019) 

(finding that conspiracy to commit Hobbs Act robbery does not qualify as a “crime of violence” 

under § 924(c)’s elements clause).  Therefore, conspiracy to commit Hobbs Act robbery can no 

longer serve as the predicate offense for a conviction under § 924(c).  Id. at 1076.  However, that 

fact offers Movant no actual relief.  As noted above, the predicate crime of violence for Movant’s 

§ 924(c) conviction in Count 3 was the substantive Hobbs Act robbery alleged in Count 2, not the 

conspiracy to commit Hobbs Act robbery alleged in Count 1.   

 Furthermore, to the extent Movant is suggesting that his conviction on Count 1 itself is 

invalid because conspiracy to commit Hobbs Act robbery is not a crime of violence,4 his claim is 

meritless.  Qualification as a crime of violence, under the definition established in § 924(c) or any 

other provision, is not an element of Hobbs Act robbery or conspiracy to commit Hobbs Act 

robbery.  See 18 U.S.C. § 1951(a).  Movant has not identified any authority suggesting to the 

contrary or otherwise suggesting that § 1951(a) is unconstitutionally vague.  Nor is the Court aware 

of any such authority.  Therefore, Grounds 1 and 4 fail to justify any relief. 

 
4 It is unclear whether Movant is making this argument in Ground 1.  If he is not, then it appears 
that Ground 1 and Ground 4 are duplicative. 
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B. Substantive Hobbs Act Robbery (Ground 3) 

  As described above, the predicate crime of violence for Movant’s § 924(c) conviction in 

Count 3 was the substantive Hobbs Act robbery alleged in Count 2.   In Ground 3, Movant asserts 

that substantive Hobbs Act robbery does not qualify as a crime of violence under § 924(c)’s 

elements clause.  As clarified in Movant’s reply (DE 10), Movant relies upon the analysis 

articulated in United States v. Chea, Nos. 98-cr-20005-1 and 98-cr-40003-2, 2019 WL 5061085 

(N.D. Cal. Oct. 2, 2019).  However, this argument cannot offer Movant relief because the 

conclusion in Chea conflicts with binding Eleventh Circuit precedent holding that substantive 

Hobbs Act robbery is a crime of violence under § 924(c)’s elements clause. 

 “A federal prisoner raising a Davis claim cannot show that he was sentenced under § 

924(c)’s residual clause if current binding precedent clearly establishes his predicate offense 

qualifies as a crime of violence under the elements clause.”  Levatte v. United States, 805 F. App’x 

658, 659 (11th Cir. 2020) (citing Pollard, 931 F.3d at 1321).  The Eleventh Circuit has held that 

Hobbs Act robbery is a crime of violence under § 924(c)’s elements clause. United States v. St. 

Hubert, 909 F.3d 335, 346, 351 (11th Cir. 2018), abrogated in part on other grounds by Davis, 

139 S. Ct. at 2336.  Accord Brown, 942 F.3d at 1075 (citing In re Saint Fleur, 824 F.3d 1337, 

1340-41 (11th Cir. 2016)).  The Eleventh Circuit has continued to recognize St. Hubert’s binding 

holding in recent decisions addressing claims identical or similar to Movant’s.  See, e.g., Crawford 

v. United States, 805 F. App’x 758, 761 (11th Cir. 2020); United States v. Henderson, 798 F. App’x 

468, 470 (11th Cir. 2020); United States v. Gilmore, No. 17-10588, 2020 WL 6390209 at *6 (11th 

Cir. Nov. 2, 2020). 
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 In the face of the Eleventh Circuit’s clear precedent, Movant cites to a Northern District of 

California decision.  In Chea, the court found that Hobbs Act robbery could not satisfy the elements 

clause because the crime could be committed in such a way that did not require a sufficient amount 

of “physical force” as that term had been interpreted by the Ninth Circuit Court of Appeals.  The 

Chea court noted that the definition of “robbery” used in the Hobbs Act indicates that the offense 

may be committed “by means of actual or threatened force, or violence, or fear of injury, 

immediate or future, to his person or property . . .”  Id. at *8 (quoting 18 U.S.C. § 1951(b)(1)) 

(emphasis in original).  Having concluded that the offense can be committed by causing fear of 

future injury to property, the Chea court concluded that causing such fear need not necessarily 

involve the use of “violent physical force.”5  Id. at *8-9.  Thus, Chea found that, taking a 

categorical approach, Hobbs Act robbery does not qualify as a crime of violence because it 

 
5 As described above, § 924(c)(3)(A) (the elements clause) defines “crime of violence” as a crime 
that “has as an element the use, attempted use, or threatened use of physical force against the 
person or property of another.”  Since the term “physical force” is not defined in the statute, the 
Ninth Circuit has imported the definition of that term as it has been interpreted in the context of a 
different “elements clause” – from the Armed Career Criminal Act’s (ACCA) definition of 
“violent felony.”  The Supreme Court had previously interpreted the phrase “physical force,” as 
used in the ACCA, to require “violent force – that is, force capable of causing physical pain or 
injury to another person.”  Johnson v. United States, 559 U.S. 133, 140 (2010) (emphasis added) 
(citation omitted).  The Chea court noted that the Ninth Circuit had applied the definition from 
Johnson to the term “physical force” in § 924(c)(3)(A), even while recognizing that § 924(c)(3)(A) 
encompasses crimes involving a threat of physical force against persons or property whereas the 
ACCA elements clause at issue in Johnson only applied to physical force against persons.  Chea, 
2019 WL 5061085, at *8 (citing United States v. Watson, 881 F.3d 782, 784 (9th Cir. 2018)).  The 
Chea court further acknowledged that the Ninth Circuit had not yet applied the Johnson standard 
in the § 924(c) context to a crime involving threatened physical force against property.  Id.  
Importantly, the Eleventh Circuit has questioned the applicability of the Johnson standard in this 
context.  See St. Hubert, 909 F.3d at 350 n.14 (“[I]n the § 924(c) context, Curtis Johnson may be 
of limited value in assessing the quantum of force necessary to qualify as a ‘use, attempted use, or 
threatened use of physical force’ against property within the meaning of  § 924(c)(3)(A).”).   
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“sweeps more broadly than the definition of a ‘crime of violence’ under the elements clause of § 

924(c)(3).”  Id. at *9-10. 

 However, the Eleventh Circuit clearly came to the opposite conclusion in St. Hubert.    

After conducting its own analysis of Hobbs Act robbery using the same categorical approach, the 

Eleventh Circuit concluded  

St. Hubert does not offer a plausible scenario, and we can think of none, in which 
a Hobbs Act robber could take property from the victim against his will and by 
putting the victim in fear of injury (to his person or property) without at least 
threatening to use physical force capable of causing such injury. See Curtis Johnson 
v. United States, 559 U.S. 133, 140, 130 S. Ct. 1265, 1271, 176 L.Ed.2d 1 (2010) 
(stating that the phrase “physical force” as used in the ACCA’s “violent felony” 
definition means “violent force—that is, force capable of causing physical pain or 
injury to another person”). 
 

St. Hubert, 909 F.3d at 350.  Thus, not only does Eleventh Circuit precedent foreclose the 

conclusion that Movant urges this Court to make, it also rejects the analysis on which Movant 

seeks to rely. 

 In his supplemental filing,6 Movant also cites to United States v. Eason, 953 F.3d 1184 

(11th Cir. 2020), for the proposition that substantive Hobbs Act robbery is not a crime of violence.   

However, Eason’s holding is not applicable in this context.  In Eason, the court found that 

substantive Hobbs Act robbery does not qualify as a “crime of violence” as defined in the United 

 
6 Movant styled this filing as a “Supplemental Motion for 2255 ‘Objection’” (DE 13).  He filed it 
on June 22, 2020, approximately one week after his initial reply (DE 10) (which itself was mis-
styled as a “response” to “Government[’s] Motion to 28 U.S.C. 2255).”  Still, the supplemental 
filing is clearly a further reply to the arguments the Government advanced in its response to the 
order to show cause.  While the Court could strike this filing as an additional memorandum of law 
filed without leave of Court, see S.D. Fla. L.R. 7.1(c), I nevertheless consider the lone argument 
and citation it contains. 
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States Sentencing Guidelines § 4B1.2(a).  That definition is very similar to, but materially different 

from, the definition of “crime of violence” at issue here.   

 The “elements clause” of the Guidelines’ provision defines “crime of violence” to mean 

“any offense . . . that . . .has as an element the use, attempted use, or threatened use of physical 

force against the person of another.”  U.S.S.G. § 4B1.2(a) (emphasis added).  As discussed above, 

Hobbs Act robbery can be committed through threats of force against “a person or property.”  18 

U.S.C. § 1951(b)(1) (emphasis added).  Because Hobbs Act robbery could be committed through 

a threat of force against property without a threat of force against a person, the Eason court 

concluded that the crime was broader than the Guidelines’ definition of crime of violence and thus 

could not qualify as a crime of violence using the categorical approach.  953 F.3d at 1190.  

However, the definition of crime of violence at issue here – from 18 U.S.C. § 924(c)(3)(A) – 

encompasses crimes that “ha[ve] as an element the use, attempted use, or threatened use of physical 

force against the person or property of another.”  In other words, this definition is broader than the 

Sentencing Guidelines’ definition in a way that encompasses the full definition of Hobbs Act 

robbery and addresses the issue identified in Eason.  In fact, the Eleventh Circuit noted this exact 

distinction in Eason in explaining why its holding in St. Hubert (that Hobbs Act robbery is a crime 

of violence under § 924(c)(3)(A)) did not compel the same holding under the Guidelines’ 

definition.  953 F.3d at 1191 (“There is nothing incongruous about holding that Hobbs Act robbery 

is a crime of violence for purposes of . . . § 924(c)(3)(A), which includes force against a person or 

property, but not for purposes of U.S.S.G. § 4B1.2(a)(1), which is limited to force against a 

person.”) quoting United States v. O’Connor, 874 F.3d 1147, 1158 (10th Cir. 2017))).  Thus, Eason 
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is not applicable here and does not support Movant’s argument.  Therefore, Movant’s Ground 3 

fails. 

C. Elements of Offense of Conviction (Ground 2) 

 Movant’s remaining ground for relief is that he “was not given the proper elements 

instruction before I plead guilty.”  (DE 1 at 5).  The only further explanation Movant gives is that 

“[t]he elements in the indictment were incorrect.”  Id.  Movant fails to identify what elements in 

the indictment were incorrect, why they were incorrect, or even to what count of conviction he is 

referring.  He fails to provide any legal support for this ground and does not mention it in his reply 

(DE 10) or his supplemental reply (DE 13).  In other words, even construing his pleadings liberally, 

he fails to provide the Court with sufficient information to determine that he is entitled to any 

relief.   

 The Government presumes that Movant is alleging that the indictment’s § 924(c) count 

failed to properly allege a valid crime of violence.  (DE 9 at 11).  It bases this assumption on 

Movant’s explanation that he did not present this argument on direct appeal because “it was not a 

change of law at that time,” the same explanation he offered as to each other ground.  (DE 1 at 5; 

DE 9 at 1).  As Davis is the only “change of law” Movant cites to, it is reasonable to conclude that 

Ground 2 refers to essentially the same Davis claim Movant asserts in Grounds 1, 2, and 4.  As 

described above, Movant’s claims based on Davis all fail.  The Court need not speculate any further 

whether Movant is attempting to articulate a claim based on something other than Davis because, 

without identifying some other recent “change in law” made retroactive on collateral review giving 

rise to his claim, any other such claim would be untimely.  See 28 U.S.C. § 2255(f). 
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III. EVIDENTIARY HEARING 

 Movant is not entitled to an evidentiary hearing.  “[T]he [M]otion and the files and records 

of the case conclusively show that [Movant] is entitled to no relief[.]” See 28 U.S.C. § 2255(b). 

IV. CERTIFICATE OF APPEALABILITY 

“The district court must issue or deny a certificate of appealability when it enters a final 

order adverse to the applicant.”  Rule 11(a), Rules Governing § 2255 Proceedings.  “If the court 

issues a certificate, the court must state the specific issue or issues that satisfy the showing required 

by 28 U.S.C. § 2253(c)(2).”  Id.  “If the court denies a certificate, a party may not appeal the denial 

but may seek a certificate from the court of appeals under Federal Rule of Appellate Procedure 

22.”  Id.  “A timely notice of appeal must be filed even if the district court issues a certificate of 

appealability.”  Rule 11(b), Rules Governing § 2255 Proceedings. 

“A certificate of appealability may issue . . . only if the applicant has made a substantial 

showing of the denial of a constitutional right.”  28 U.S.C. § 2253(c)(2).  When a district court 

rejects a § 2255 movant’s constitutional claims on the merits, the movant “must demonstrate that 

reasonable jurists would find the district court’s assessment of the constitutional claims debatable 

or wrong.”  Miller-El v. Cockrell, 537 U.S. 322, 338 (2003) (citation and internal quotation marks 

omitted).  

Here, the undersigned recommends denial of a certificate of appealability.  If Movant 

disagrees, he may so argue in any objections filed with the district court. 

V. RECOMMENDATIONS 

Based on the foregoing, I respectfully RECOMMEND that:  

1. Movant’s Motion to Vacate (DE 1) be DENIED;  

Case 1:20-cv-21870-FAM   Document 20   Entered on FLSD Docket 11/30/2020   Page 11 of 12



12 
 

2. no certificate of appealability issue;  

3. final judgment be entered; and  

4. this case be CLOSED. 

The parties will have fourteen (14) days from the date of being served with a copy of this 

Report and Recommendation within which to file written objections, if any, with the Honorable 

Federico A. Moreno, United States District Judge.  Failure to file objections timely shall bar the 

parties from a de novo determination by the District Judge of an issue covered in the Report and 

shall bar the parties from attacking on appeal unobjected-to factual and legal conclusions contained 

in this Report except upon grounds of plain error if necessary in the interest of justice.  See 28 

U.S.C. § 636(b)(1); Thomas v. Arn, 474 U.S. 140, 149 (1985); Henley v. Johnson, 885 F.2d 790, 

794 (1989); 11th Cir. R. 3-1 (2016). 

DONE AND SUBMITTED in Fort Lauderdale, Florida, this 30th day of November 2020. 

 

 

 
 

Copies furnished via CM/ECF to:   
 
Hon. Federico A. Moreno  
 
Derrick Harrell 
95711-004 
Lee-USP 
United States Penitentiary 
Inmate Mail/Parcels 
Post Office Box 305 
Jonesville, VA 24263 
PRO SE 
 
Counsel of record 
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MOTION UNDER 28 U.S.C. j 2255 'rO VACATE, SET ASIDE, Olt -OlkR - > - 1k'y g S 2g2g i
SENTENCE BY A PERSON IN FEDERAL CUSTODY ANGELA E. NOBLE

United Statcs District Court District s.o.oF fèl-k.-MiAui
Nalme (under ,,'/y/c/ç you ,I?e?-c collbiictedlL Docltet or Case N(). :
--  

:.q. 1c1 twA-s-zxî?sc-ïï 10, - t:?oe f'- tl2.- ê-A43.-*r'0
Place of Confinement: Prisoner No.:

'
. vo ..c.o zj( - ..z , (:45,./ j j

UNITED STATES OF AM ERICA M ovant (include ,?(?,?7c u,,:/c,- bvhich s'o/?vjc./cy()
' 

fçtc.lx- ï'AGCGGV
cat div O -' '

/& C.G ZLJVO OMO'rlON Cpse yj -

'olkf.œ  Mag ' i bJ.luo.2 /K .
(a) Name and Iocation of court which entered the .iudgment of convic' tion yoo jyln#Ylagilng: - Fee pd $ -,-

Receipt # . - - = --

' o '--cq 'ikg t tsa-&' 'l-cx ' c,t Kccrs fm.fakqqk' svcuuc- ,Aa'. 'F'! 331-F-t- 'v ?A o ' t. , 
- - -

(b) Criminal docket or case number (if you know): .1.p-. ,.#Iw-Z8wRf-vO - C px - Ultl-k-'-d 1.kt; -.- .

(a) oate of-tlaejudgment of-conviction (if-you know): 0,9. - .at) - 15

(b) Date of sentencing: C).lj .- ,3C7 .- .v;(1) j 5 - --  - .--. ..-- ....-  -.- - - .

Length of sentence'. l tp A c-G ûs ('Ybo j.k'-t-l s -- .- .- - - .-...- - - -- - .- - - - .. ...-..- - -.- - .- - .....- . ... . - - - . -

- iQ).. $ qG ï Q&3 Cokns ? If'octJ k'e, CcanG3 $ t: Wt-otoia'.i G t. & f'l.'.(7/bef 'Nature of crime (all countsl: COLJ.&# OkQQ- '' ' ..7
couru.v .tooc . ,$! . ( qs $ t'fo kwoos c,t. p-ckloef'l , c ofwt

.e- ,,r. .' Fvce-a'''a 1...' 'Fuefue
t...c ::.-5 f'ï-cc.oBttiet 3cowesx -I- kwtv

-c IA ', q zq C:3 Ci )(.03 ,
C r . y.aa k cszg < l o i E fn c e -

koos ?AcT 'IRôbî3tl/3coui ,% 1 r-c..x c : ) A -, i cj r.j $ (.63 B t:h

(a) What was your plea? (Check one)
( 1 ) Not guilty (2) Gtlilty '

(b) I f you entered a guilty plea to one count or indictment, and a not guilty plea to another count or
what did you plead guilty to and what did you plead not guilty to?

(3) Nolo contendere tn0 contest)

If you went to trial, what kind of trial did you have? (Check one)

Did you testify at a pretrial hearing, trial, or post-trial hearing? Yes

Did you appeal frol'n the judgment of conviction? Yes No
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1 0. Other than the direct appeals listed above, have you previously 15 1ed any other motions, petitions, or applicationss
concernin this jud me of conviction in any court?
Yes No

lf yotlr answer to Question 1 0 was iûYes,'' give the fol lowing information:
(a) ( 1 ) Name of court:

(4) Nature of the proceeding:

Case 1:20-cv-21870-FAM   Document 1   Entered on FLSD Docket 05/05/2020   Page 2 of 18



A() 243 (Rev. 0 l / l 5)

(8)

(4) Nature of the prdceeding:

(5) Grounds raised :

First petition :

Second petiti on :

Yes

ves r--l
(d) If you did not appeal froln the action on any luotion, petition, or application, explain briefly why you did not:

F or this motion, state every ground on which you claim that you are being held in violation of the Constitution
-

Iaws, or treaties of the United States. Attach additional pages if you have lmore than four grounds. State the faets
supporting each ground.

Case 1:20-cv-21870-FAM   Document 1   Entered on FLSD Docket 05/05/2020   Page 3 of 18
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* v

GROUND ONE: tlûcooGi'k f'u: 1 Onca Q UC -  - .- .-  - -  - . - - -  -

Just state the specit'ic facts that support your claim.) :

(--ossp.coc 'ro c-oonmhv krkpos ca ct 'iàobkxzc.j l s oo tomsec cz Cc îv'xnt frk-
''' ' j.vioteoc : oecoosc tv ck?efx)s ot4 mqe ces icl ocz ï cïczuse. t

àoesdi Io l f è, fAafuce hfAvoïves c, Gotpstoo#ïc.i f-ssk ioc.t( y
Phkjs, cta1 Focce cmczkj kne. usG'' lfh 'h-ïe- C.eutc'sc CJC CûtN3ïN7 t Lt-tr-zxl'
+t-àe o%Teose j-iqqce Foce, j.pte- Gicltute Vaj'cle ., .l !

'

(a) Supporting facts (Do not argue or cite law.

(b) Direct Appeal of Ground One:

(1) If you appealed from the judgment of conviction, did you raise this issue?
Yes No

(2) If you did not raise this issue in your direct appeal, explain why:

. . k y q-kjoy ykm rT t-koc.'ks :0: Chckrqc of' ck..z o . . .- - -  -

k(c) Post-conviction Proceedings:

Did you raise this isstle in an post-conviction m otion, petition, or application?

Yes No '

lf you answer to Question (c)(1) is CiYes,'' state'.
Type of motion or petition:

Nal'ne and location of the cotlrt where the motion or petition was t'i Ied:

(3) Did you receive a hearing o our lzlotion, petition, or appl ication?
Yes N o

Did you appeal from the denial of your motion, petition, or application?

Yes No

lf your answer to Question (c 4) is ûGYes,'' did you raise the issue in the appeal?
Yes No

Case 1:20-cv-21870-FAM   Document 1   Entered on FLSD Docket 05/05/2020   Page 4 of 18
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I f your answer to Question (c)(4) is ;$Yes,'' state:
Nal'ne and location of the couf't where the appeal was fi Ied :

' I  't tw  E1 r5 f'N cà t

GROIJND TWo: Coos/l tu *1 ona l Vcl Q 8 t C)fh / Du ê MOC CSS -. -- -
(a) Supporting facts (Do not argtle or cite law. Jtlst state the specific facts that support your claim.):

n- w ao ract Gkveo *Be Pcopec Etenne'ats loskrocf-lok.a og kse
koecoc.e x Plecx ca 'u'd d 'fy . T?:e é).$ e,cvh e'a ts 1 o +I-'ecuscqes

ln c! t tc:'/'Yh eot tx-lec/ $ nc-or'e dc.: ' '

If you appealed from the jtld ment of conviction, did yotl raise thjs issue?
Yes No '

*-  * ' (.4 C ja cj yp a j guu g j ,( j.j a j j. y y.ya j. . . . . .. . .

(c) Post-conviction Proceedings: = .

( 1 ) Did you raise this issue in al post-conviction l'notion, petition, or appl ication?
Yes No
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(2) lf you answer to Question (c)( 1 ) is çûYes,'' state:
Type of lmotion or petition :

Date of the court' s decision:

(3) Did you receive a hearing ol your motion, petition, or application?
Yes No

Did you appeal from the denial of yotlr motion, petition, or application?

Yes No '

If your answer to Question c)(4) is ûtYes,'' did you raise the issue in the appeal?
Yes No '

If yotlr answer to Question (c)(4) is fûYes,'' state'.
Name and location of the coul't where the appeal was fi Ied:

lsstle. ..z- T th

GROUND TIIREE: j-ZVB t$ (1(g..j. l (a $Cc
tD-Q.E o -  Oclnnp ow' Vic'lenc.e

(a) Stlpporting facts (Do not argtle or cite law. Just state the specific facts that support your clailn.l:

'-I-IA? uskccrxca.te- Fyhecxos o: Ccraam I tt ïny h-tqe C'c,nn e txlcs t'o iôls l-i 1 $ ftyzîc
-5f' 1Jf-3u,cy fkcxc of ïsxlklf does fh c: Cqctcate t'tn f-ec.e of tlsf oçt. %
,15ï i c t?, t pzcce cyo , c, s -( o 'Pcr oocnF kjf; .

' 
ukn
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. . .. . , . u o j --y.- (.4 j. jk j c.p (y't -, . c co $4 
-  .- .-.

(c) rost-conviction laroceedings:
( 1 ) Did yotl raise this issue in a y post-conviction lmotion, petition, or application?

Yes No

(3) Did you receive a hearing ol your motion, petition, or application?
Yes No

(4) Did you appeal from the del 'al of yotlr motion, petition, or application?
Yes No

(5) lf your answer to Qtlestion )(/1) is ûiYes,'' did you raise the issue in the appeal?
Yes No

lf your answer to Question (c)(4) is ((Yes,'' state :
Name and location of the cotll't where the arneal was filed:
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(7) lf your answer to Question (c)(4) Or QtlCStiO13 (C)(5) is ûfNO,'' explain why you did not appeal or rai se th i19

issue: ''r #' 'tktb f'Aoi CA C' kiafqgk! c)fh h ooa cN4' rttfq7 W-;m (y

'Ot7R: uncoo slt (.u# lo . . G k? e 
- , - - .- - , -

c ttocxo :

(a) Supporting facts (Do not argue or cite law. Just state the specifs c facts that support your claim.l:

G rvstokcocy vt-kn Qn. tvrvflk Boobs cjck qoboecy c-c,a oc .k su ppoct o
$ éïsi-s to  o: c4 Gccczcv $o çucà-uecornc.t oç a Cctraa e oçroo
V/oldoce . becctose k-nccxchqjïsjn.ocj 'putts oockzt il-te t'e-cfvh c?(7 Ccbrrle

7%OC Vbleoce . fqlso Ccsosiaicocj os a Pce-é. catf Cck'an e OC'
V, os e o ce l s voy o (?, '

k

(b) Direct Appeal of Ground Four:
lf yotl appealed from the jud 'me' nt of conviction, did you raise this issue?

Yes No '

lf you did not raise this issue in your direct appeal, explain why:

'-r 't Lx) Gto nct' (A C' hofncw, oll ï c.k.o fa-k ikxct i $.,.. e..--

(c) Post-conviction Proceedings:
Did you raise this isstle in any post-conviction m otion, petition, or application?

Yes No
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Did you receive a hearing o your motion, petition, or application?

Yes No

Did you appeal from the denial of your motion, petition, or appl ication?

Yes No

lf your answer to Question (c)(4) is çéYes,'' did you raise the issue in the appeal?
Yes No

(6) If your answer to Qtlestion (c)(4) is 6dYes,'' state:
Name and location of the court where the appeal was t'i Iccl:

(.x7sx': /7ct o C-kxmfo
-jr e oèk

Is there any ground in tllis lmotion that you have not previotlsly presented in some federal cotlrt? l f so
, which

ground or grounds have not been presented, and statc your reasons for not presenting them :

</n

Do you have any motions petition, or appeal now en 'n ('filed and not decided yet) in any court for the
you are challenging? Yes . No

lf CtYes,'' state the name and location of the court, the docket or case number, the type of proceeding, and the
issues raised.
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Give the name and address,
you are challenging:

if ltnown, of eaeh attorney who represented yott in the following stages of the

(.4a At the prel il'ni nary heari ng:#'''- 
/ ' .-- --'r * 

. ......s ' v 'tA cxnteïc tc k k/a c . - $D.0 t C-CV - oinq ,'/
- s- /Y) t fo. /An l 1- l XY / Q?t3

(b) At the arraignl-nent and plea:

2t' tq tc-lt -.-< eco .. O 'Go-.k- t/, -4.3to9-,4 - kwowvo. -'F$ -A3 i GeO . - - - . .- . - .-

(d) At sentencing:

. etlîcïc vL.ç ee,o- ,-  , q 'bo s b?a- ot, c? v f'J'l .a- tm . w
-1 :-3. l G9.--t -23 . -

(e) On appeal:

qpere you sentenced on lmore than one court of an indictl nt, or on more than one i ndictm ent, in the same court
and at the salne time? Yes No

Do you have any future sentence to serve a'fter ou omplete the sentence for the judgment that you are
challenging? Yes No

lf so, give name and location of court that imposed the other sentence you will serve in the future:

(b) Give the date the other sentence was imposed:
(c) Give the length of the other sentencq:
(d) Havc yotl t'i led, or do you plan to file, any motion, petition, or app 'cation that challenges the jtldgment or
sentence to be served in the future? Yes No '

TIMELINESS ()F MOTION: lf yourjudgment of conviction became final over one year ago, you must cxplain
why the one-year statute of limitations as contained in 28 U .S.C. j 2255 does not bar your motion. is

suosicachtïv'e 't-uleo oF .oosi' 1: ka '' Ic'c'cA î(t

G k 4.3
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* The Antiterrorism and Effective Death Penalty Act of 1 996 (EûAEDPA7') as contained in 28 U.S.C. j 2255,
paragraph 6, provides in part that:
A one-year period of limitation shall apply to a motion under this section. The limitation period shall run
from the latest of -

( 1 ) the date on which the judgment of conviction became final;
(2) the date on which the impediment to making a motion created by governmental action in violation ()f
the Constitution or laws of the United States is removed, if the movant was prevented from making sucll a
motion by such governmental action;
(3) the date on which the right asserted was initially recognized by the Supreme Court, if that right has
been newly recognized by the Stlpreme Cottrt and l'nade retroactively applicable to cases on eollateral
review; or
(4) the date on which the facts suppo/ing the claim or claims presented could have been discovered
through the exercise of due diligence.
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'l-herefore- Inovant aslts that the fzourt j/tralat the fol l ov/inz re1 ief :

ccGle eoieoie 
-  

-ar any other reI ief to which movant lnay be entitled.

l declare (or certify, verify, or state) under penalty of pelj ury that the foregoing is trtle and correct and that this Motion
LI 14 d e r 2 8 U . S . C . j 22 5 5 w as p l ac ed i 13 th e p r i s o n m a i I i ng sy stem o I-I x 2-./ - ,..N., )J - 3...9.'- u.*,3 .

(lnonth, date, year)

*7

/ . z .y && t
- 

' 
' ZVq/Q.-<Z'

Signature of M ovant

If' the person sign ing is not lmovant, state relationship to Iuovant and explain why l'novalat is not signi ng this l'notion
.
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1: re-llcleastl l'Ian I n formation

' 1 'êlrget I'l'tl- Ile l ease A ccotlnt 1.3a 1 ance :

l'l'e- Ittt I ease lledtl cti ()1: tX)..

O u ts i de S () u rce F tl n ds

Ex pected 11.11 tc

A trclltl nt 141,1 ancc :

1E'l'tl - Re I tl as c 13 a l a11 cfa :

17c bt E'(11 ctllnbl'al'l ctt :

4/28/2020
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Ad 11-1 i 14 i strati ve 1' I () l d l3al an ce :

A v a i l a 1) l e B a 1 8114 ce : $2 8 . 4 I

N ilti onal 6 N1 onths llepos its : $3 93 . 00

N ëlti 011 al 6 N/lonths skri tlldraqvals .. 5429 . .'5 5

S ta rt I)a te

21./8./'2 020

.$ (! t 1 &' c

Y es

4/28/2020
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. T - ' è mm 147 . ( jjllloxl 1 - 4-1 = a' '' ' ' ' ' 4n atc n tl I r pr4j.. ul 1. v
. ylx,,l.,iyj,yx

I r d l '. 8 â, t t 1....t f)g .// : (' f9 7 l I () () 4 () ', 1.1 rrc n t' I 11 sti t 1.1 t i f) n : I .-e k:l t .) S 13
1 :1 r'tl a f tz N.$;. :t

' 

1) ù c '. l # -zï I.è. 1,t. 1 . l I . l . . I ') 17.. 14 It I ()- lk I I o 11 s i n g 1. ' 11 i t : 1.. L). L' .. (..- -,4
I .t 4.- !./ f l p ' l l ) )# t t' '. ().:.1 ../2 8/ 2 () 2 () l.- i'v i n g () u a rte rs :
! .,1 ts j ') t .) !- t ' ( ' i y t 't (? '. I l '. 2 I : .(1 4 ,..'ï N1
t.icllel-al In formation I Account Balances Commissalw Historv Commissary Restrictions Colnments
encral lnform ation.# . .

hi tl 1, tl 1* R ' ê) i v tl h' S IJ l'' ee '

Nz1 ëlx A l l tlsvel.l I.)ed ucti ()n 0.4:

PA C // : 858440220

Reva I idation Date : 4th

l '' 11!3 Parti c i pation Status : Participati ng

/''$. rri ved 171.0 n'l :

' rran s f-el-red To :

S o 11 C o (1 e s ..
l -ast A ccotlnt I.J pdatc ..

Aecount Status :

I7latlne Bal ance '.

1: re- Ite Iease 13 Ia n l n ft) rma t io n

' I 'ltrget Iî'rtl- llel case Account B a l ance ..

Ià 1'tt - Re l (.l a se D ed tl ct i ()n 0z() :

Outside Source Funds

lCIt 1:, 1:111 n I n ft) rm a tit) n

IJ Itl' I'Ian 'I')'pe Expected A mou nt Expcctcd Rate

Aecount Balances

Account Balance: $28.4 1

Pre-lkclease Balance: $0.00

Dcbt Encumbrance: $0.00

SI7O Encumbrancc! $0.00

Other Encumbrances: $0.00

(ltltstanding Ncgotiable Instruments: $0.00

lnttps: 1 0.33.7. l O6/truweb/lnm atelnquirycom bined.aspx 4/28/2020
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Administrative Hold Balancc:

Avai lable Balance:

N:' ati ona l 6 Montlls I'leptlsits : $3 9.3 . 00

Nkltioll al 6 Montlls Nvithtll'axvals: $429.55

N ati ()n al 6 M onths Av g llai l)' Bal an ce : $46. 7 l

l vtlca l M ax . Ba l ancf2 - Prev . 30 Days : $55. 3 I

Avej'agc l3a l ance - l'rev , 30 Days ',

W' c c k l y R e v a I i d a t i o n '. N o

B i - W' cc k ly Rev a l i cl at i on : N o

S pend i ng I -i m i t: $.3 60. 00

S 1) en (1 i 11 j,j I a i rn i t Itest l-ict i() 11 s

lles tr i tt ted S pc 11 d i n g I . i I1't i t : $ 2 5 . 00

Rt) s t ri ctecl I ''.x pcn ded A Im otl n t : $ I l . I 5

Iltt stl'i ctctl lltll11 êti 14 i l1g S pcnd i ng Li I'n i t : $ 1 3 . 85

Restriction Start Date: 4/8/2020

llestriction I'ènd Ilate: I 0/4/2020

Start Datc

4/8/2020
End Datc

1 0/4/2020
A c t -1 v e

Ilttps: 1 ().33 .7. 1 06 truweb/lnlmatelnquirycombined.aspx 4/28/2020
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USDC- FLSD 2458 (Rev. 09/08) - Judmnent in a Criminal Case 
Paae 1 of 5L- Z'

U NITED STA TES DISTR IC T C O U R T
Southern D istrict of Florida

M iam i Division

WWWAM ENDEDW*W*
JUDGM ENT IN A CRIM INAL CASEUNITED STATES OF AM ERICA

V.

DERW CK HARRELL Case Number: 10-20800-CR-M ORENO
USM  Num ber: 95711-004

Counsel For Defendant: Roderick Vereen
Counsel For The United States: M ichael Gilfarb
Court Reporter: Gilda Pastor-llernandez

Correction of Sentence for Clerical M istake (Fed. R. Crim. P.36)
The defendant pleaded guilty to Counts 1

,2,3.4.

The defendant is adjudicated guilty of these offenses:

O FFENSETITLE & SECTION NATURE O F OFFENSE C
-OUN- TENDED

18 U.S.C. j 1951(a) Conspiracy to commit Hobbs Act robbery 06/30/2010 1

18 U.S.C. j 1951(a) Hobbs Act robbery 01/20/2010 2

18 U.S.C. j Brandishing of a firearm in furtherance of a crime of 
utljtj ?01/20924(c)(1)(A)(ii) violence

18 U.S.C. j 1951(a) Hobbs Act robbery 04/13/2010 4

The defendant is sentenced as provided in the following pages of thisjudgment.
to the Sentencing Reform Act of 1 984.

The sentence is imposed pursuant

AII rem aining counts are dism issed on the motion of the governm ent
.

It is ordered that the defendant must notify the United States attorney for this distrid within 30 days of any change
of nnme, residence, or mailing address until all fnes

, restitution, costs, and special assessments imposed by this
judgment are fully paid. lf ordered to pay restitution, the defendant must notify the court and United States attorney
of material changes in economic circumstances.

Date of lmposition of Original Sentence: 4/30/2015

Federic . oreno

U ' d States District Judge

Date: August 8, 2016
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DEFENDANT: DERRICK HARRELL

CASE NUMBER: 10-20800-CR-M ORENO

*WW**IM PRISONM ENT *****

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a

total term of 199 M ONTHS. Counts 1,2,4-115 months; Count 3-84 months lto run CONSECUTIVE to
Counts 1,2,41.

****This sentence is to run CONSECUTIVE to the state sentence already imposed in Case Nos. F0938257,
F1019772; F146006. ###+#

The defendant is rem anded to the custody of the United States M arshal.

RETURN

I have executed this judgment as follows:

Defendant delivered on to

at , with a certified copy of this judgment.

UNITED STATES M ARSHAL

DEPUTY UNITED STATES M ARSHAL

Case 1:10-cr-20800-FAM   Document 318   Entered on FLSD Docket 08/09/2016   Page 2 of 5



USDC FLSD 2458 (Rev. 09/08) - Judmnent in a Criminal Case P
aye 3 of 5ZLU2 LUILL E l2E

DEFENDANT: DERRICK HARRELL

CASE NUMBER: 10-20800-CR-M ORENO

SUPERVISED RELEASE

Upon release from imprisonment
, the defendant shall be on supervised release for a term of THREE (3) years

(CONCIJRRENT).

The defendant must report to the probation office in the district to which the defendant is released within 72 hours of release
from the custody of the Bureau of Prisons.

The defendant shall not commit another federal
, stte or local crime.

The defendant shall not unlawfully possess a controlled substance
. The defendant shall refrain from any unlawful use of a

controlled substance. The defendant shall submit to one drug test within l 5 days of release from imprisonment and at least two

periodic drug tests thereafter, as determined by the court.

The defendant shall not possess a llrearm, amm unition
, destructive device, or any otber dangerous weapon.

The defendant shall cooperate in the collection of DNA as directed by the probation ofllcer
.

lf thisjudgment imposes a fine or restitution, it is a condition of supervised release that the defendant pay in accordance with
tht Schedule of Payments sheet of this judgment.

The defendant must comply with the standard conditions that have been adopted by this court as well as with any additional
conditions on the attached page.

STANDARD CONDITIONS OF SUPERVISION

l . The defendant shall not leave the judicial district without the permission of the court or probation officer;
2. The defendant shall report to the probation oftk er and shall submit a truthful and complete written rcport within the first fiQeen
days of each month;

3. The defendant shall answer truthfully all inquiries by the probation oftk er and follow the instructions of the probation ofscer;
4. The defendant shall support his or her dependents and meet other family responsibilities;
5. The defendant shall work regularly at a lawful occupation

, unless excused by the probation officer for schooling, training, or other
acceptable reasons;

6. The defendant any change in residence or employment;

purchase, possess, use, distribute, or administer any
controlled substance or any paraphernalia related to any controlled substances

, txcept as prescribed by a physician;
3. The defendant shall not frequent places where controlled substances are illegally sold

, used, distributed, or administered;
9. The defendant shall not associate with any persons engaged in criminal activity and shall not associate with any person convicted of
a felony, unless granted permission to do so by the probation officer;

10.The defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit confiscation of
any contraband observed in plain view of the probation officer;

l l .Thc defendant shall notify the probation officer within seventptwo hours of being arrested or questioned by a law enforcement
officer;

12.The defendant shall not enter into

shall notify the probation om cer at least ten days prior to
7. The defendant shall refrain from excessive use of alcohol and shall not

;ny agreement to aCt aS an informer Or aspecial agent of a law enforcementagencywithout the
pennission of the court; and

13.As directed by the probation offker
, the defendant shall notify third parties of risks that may be occasioned by the defendant's

criminal record or personal history or characteristics and shall permit the probation officer to make such notitications and to
confirm the defendant's compliance with such notification requirement.
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DEFENDANT: DERRICK HARRELL

CASE NUM BER: 10-20800-CR-M ORENO

CRIM IN AL M ONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sh
eet 6.

Assessm ent Fine Restitution
TOTALS $400.00 $0

.00 $1,190.00

lf the defendant makes a partial jayment, each payee shall receive an approximately proportioned
payment, unless specified otherwise ln the priority order or percentage payment column below

. How ever,
pursuant to 18 U.S.C. j 3664(1), aIl nonfederal victims must be paid before the United States is paid

.

TOTAL RESTITUTION PRIORITY ORNAM E OFPAYEE 
w ussuss psucsxTxcELOSS O

* Findings for the total amount of losses are required under Chapters 109A
, 1 10, 1 IOA, and 1 13A of Title 1 8 for

offenses committed on or after September 13
, 1994, but before April 23, 1996.

**Assessment due immediately unless otherwise ordered by the Court
.
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l 2DEFENDANT: DERRICK HARRELL

CASE NUM BER: 10-20800-CR-M ORENO

SCHEDULE OF PAYM ENTS

Having assessed the defendant's ability to pay
, payment of the total criminal monetary penalties is due as follows:

A. Lump sum payment of $400.00 due immediately
.

Unless the court has expressly ordered otherwise
, if this judgment imposes imprisonment, payment of criminal

monetary penalties is due during imprisonment. A11 crim inal m onetary penalties, except those payments made
through the Federal Bureau of Prisons' Inmate Financial Responsibility Program

, are made to the clerk of the court.
The defendant shall receive credit for a11 payments previously made toward any criminal monet

ary penaltiesi
mposed.

This assessment/fine/restitution is payable to the CLERK
, UNITED STATES COURTS and is to be addressed to:

U.S. CLERK 'S OFFICE

ATTN: FINANCIAL SECTIO N
400 NORTH M IAM I AVENUE, ROOM  08N09

M IAM I, FLORIDA 33128-7716

The assessment/fine/restitution is payable immediately
. The U.S. Bureau of Prisons, U.S. Probation Office and theU

.S. Attorney's Oftke are responsible for the enforcement of this order
.

Defendant and Co-Defendant Names and Case Numbers (including defendant number)
, Total Amount, Joint andS

everal Amount, and corresponding payee, if appropriate.

CASE NUM BER
JO INT AND SEVERALDEFENDANT AND CO-DEFENDANT NAM ES TOTAL AM O UNT

AM OUNT(INCLUDING DEFENDANT NUM BER)

The Government shall llle a preliminary order of forfeiture within 3 days
.

Payments shall be applied in the following order: (1) assessment, (2) restitution principal
, (3) restitution interest, (4)fi

ne principal, (5) fine interest, (6) community restitution, (7) penalties, and (8) costs, including cost of prosecution
and court costs.
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UNITED STATES DISTRICT COURT

SOUTHERN DlS RICT OF FLOIUDAXosoo
CASE NO. 10 r-KING (s)(s)

18 U.S.C. 5 1951(a)
18 U.S.C. 1 924(c)(1)(A)
18 U.S.C. 1 981(a)(1)(C)
18 U.S.C. 5 924(d)(1)
18 U.S.C. 5 853

UNITED STATES O F AM ERICA

5'S.

DERRICK HA RRELL,

Defendant.
/

SECOND SUPERSEDING INDICTM ENT

The Grand Jury charges that;

COUNT 1

Beginning in or around January 2010, and continuing through on or about June 2010, in

M iami-Dade County, in the Southern District of Florida, and elsewhere, the defendant,

D ERRICK
9

'W LCP '

did knowingly and willfùlly combine, conspire, and contkderate, and agree with Corwin Danztle,

and Daniel Jenkins and others known and unknown to the Grand Jury, to obstruct, delay and affect

commerce and the movement of articles in commerce, by robbery, as the terms ddcommerce'' and

S'robbery'' are defined in Title 18, United States Code, Section 1951(b)(1) and (b)(3), in that the

defendant did plan to take United States currency and other property fiom the person and in the

presence of persons employed by, and known persons patronizing, a business and company

operating in interstate and foreign comm erce, against the will of those people, by means ofactual

1 of 6

JAN  13, 2015
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and threatened force, violence, and fear of injury to said persons; in violation of Title l 8, United

States Code, Section 1951(a).

COUNT Z

On or about June 26, 2010, in M iami-Dade County, in the Southern District of Florida, the

defendant,

DERRICK HARRELL,

did knowingly obstruct, delay and affect com merce and the m ovement of articles in commerce,

by means of robbery, as the term s tûcomm erce'' and tdrobbery'' are detined in Title 18, United

States Code, Sections 1951(b)(1) and (b)(3), in that the defendant did take United States currency

and other property from the person and in the presence of persons employed by, and persons

th M iam i Florida a businesspatronizing
, the W algreens store, located at, 1271 1 S.W . 200 Street, , ,

and company operating in interstate and foreign comm erce, against the will of those persons, by

means of actual and threatened force, violence, and fear of injury to each person', in violation of

Title 18, United States Code, Section 1951(a) and (2).

COUNT J

On or about June 26, 2010, in M iami-Dade County, in the Southern District of Florida, the

defendant,

DERRICK H ARRELL,

did knowingly use and carry a fireann during and in relation to a crime of violence, and did

knowingly possess a fireann in furtherance of a crim e of violence, an offense for which the

defendant may be prosecuted in a court of the United States, specifically, a violation of Title 18,

United States Code, Sections 1951(a) and 2, as alleged in Count 2 of this lndictment, in violation

of Title 18, United States Code, Sections 924(c)(1)(A) and 2.

Pursuant to Title 18, United States Code, Section 924(c)(1)(A)(ii), it is further alleged

2 of 6
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that the firearm was brandished.

COUNT 4

On or about June 26, 2010, in M iami-Dade County, in the Southern District of Florida, the

defendant,

DERRICK  HARRELL,

did knowingly obstruct, delay and affect com merce and the m ovement öf articles in com merce, by

means of robbery, as the tenns ltcomm erce'' and ûtrobbery'' are detined in Title 18, United States

Code, Sections 1951(b)(1) and (b)(3), in that the defendant did take United States currency and

Other property from the person and in the presence of persons employed by, and persons

' l ted at 18340 S.W . 137th Avenue
, M iam i, Florida, a business andpatronizing, the M cDonald s, oca ,

company operating in interstate and foreign com merce, against the will of those persons, by means

of actual and threatened force, violence, and fear of injury to each person; in violation of Title 18,

United States Code, Section 1951(a) and (2).

COUNT S

On or about June 26, 20l 0, in M iami-Dade County, in the Southern District of Florida, the

defendant,

DERRICK HARRELL,

did knowingly use and carry a firearm during and in relation to a crime of violence, and did

knowingly possess a firearm in furtherance of a crim e of violence, an offense for which the

defendant may be prosecuted in a court of the United States, specitically, a violation of Title 18,

United States Code, Sections 1951(a) and 2, as alleged in Count 4 of this Indictment, in violation

of Title 18, United States Code, Sections 924(c)(1)(A) and 2.

Pursuant to Title 18, United States Code, Section 924(c)(1)(A)(ii), it is further alleged

that the tireann was brandished.

3
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CRIM INAL FORFEITURE ALLEGATION

The allegations of this Indictment are re-alleged and by tlais reference fully

incorporated herein for the purpose of alleging forfeitures to the United States of America of

certain property in which the defendant has an interest.

2. Upon conviction of the offenses alleged In Counts 1 through 5 of this lndictment,

the defendant shall forfeit to the United States, pursuant to Title 18, United States Code, Section

924(d)(1), as made applicable hereto by 'I'itle 28, United States Ctàde, Section 2461(c), any lsrearm

and ammunition involved in or used in the commission of said violation, including but not limited

to *

(a) a .357 Magnum revolver', and

(b) six (6) rounds of .357 Magnum ammunition.

All pursuant to Title 28, United States Code, Section 246 l(c); Title 1 8, United States Code,

98 1(a)(1)(c) and (F); 'l-itle 18, United States Code, 924(d)(1); and 'l-itle 2 1, United States Code,

Section 853.

A TRUE BILL

l & L !
W IFREDO A. FERRER

UNITED STATES AT RNEY

M ICHAE E LFARB
ASSIS UNITED STATES ATTORNEY

Z'
FOREPERSON
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

UNITED STATES OF AMERICA

VS.

DERRICK HARRELL,

Defendant.
I

Court Division: (select one)

X Miami Ke WestIB FTpFTL vv

CASE NO. 10-20800-CR-KING(s)(s)

CERTIFICATE O F TRIAL ATTORNEY*

Superseding Case Information: X

New Defendantts) Yes
Number of New Defendants
Total number of counts

No X

I do hereby certify that:

I have carefully considered the allegations of the information, the number of defendants, the number
tnesses and the Iegal complexities of the Indictment/lnformation attached hereto.of probable wi

2, I am aware that th: information s pu plied oq this jtqtemeqt will be relied upon by the Judges of this
d schedullng crlmlnal trlals under the mandate of the Speedy TrialCourt in setting thelr cal:ndars an

Act, Title 28 U.S.C. Sectlon 3161 .

Interpreter: (Yes or No) No

List Ianguage and/or dialect

This case will take 3 days for the parties to try.

5. Please check appropriate category and type of offense Iisted below:
(Check only one) (Check only one)

I 0 to 5 days X P:tty
11 6 to 10 days Mlnor
III 1 1 to 20 days Mlsdem.
IV 21 to 60 days Felony
V 61 days and over

6. Has this case been previously filed in this District Court? (Yes or No) Yes
If yes:
Judge: Case No. 10-20800-CR-KlNG
(Attach copy 9f dispositive grdejH
as a complalnt been filed ln thls matter? (Yes or No) Yes
If yej:
Maglstrate Case No. 10-MJ-0341 I-TEB
Related Misc:llaneous numbers:
Defendantts) In federal custody as of

October 20, 2010
Defendantls) in state custody as of
Rule 20 from the

Is this a potential death penalty case? (Yes or No) No

Dpes this case o qri inate from a matter pending in the Nodhern Region of the U.S, Attorney's Office
T, 2003? Yes X Noprlor to October 1

Dges this case originate from a matter pending in the Central Region of the U.S. Attorney's Ofhce
prlor to September 1, 2007? Yes X No

8.

*penalty Sheetts) attached

A ISTANY U T ST TE ATTORNEY
FLORIDA BAR . 09578

REV.9/1 1/07
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UNITED STATES DISTRICT CO URT

SO UTH ERN DISTRICT O F FLORIDA

PENALTY SHEET

Defendant's Nam e: DERRICK HARRELL.

Case No: 10-20800-CR-KING(s)(s)

Count #: 1

Conspiracv to Comm it a Hobbs Act Robbery

Title 18. United States Codes Section 1951(a)

* Max. Penalty: Twenty (20) Years' lmprisonment

Counts #: 2 and 4

Hobbs Act Robbery

Title 18. United States Codes Section l 95l (a) and (2)

*Max. Penalty: Twenty (20) years' imprisonment

Counts #: 3 and 5

Possession of Fireann in Furtherance of a Crim e of Violence

Title 18. United States Code. Sections 924(c)(1)(A)(ii) and 2

*M ax. Penalty: Life imprisonm ent

Count

*M ax. Penalty:

*Refers only to possible term of incarceration, does not include possible fines, restitution,

special assessm ents, parole term s, or forfeitures that m ay be applicable.
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