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QUESTION(S) PRESENTED

1. Did the lower court err for ruling that an administrative search. without a
warrant,ostensibly conducted by a DEA Diversionary inspector was lawful to be utilized for

a criminal prosecution?

2. Did the lower court érroneously apply the law by using a total amount of 563,000
Oxycodone pills dispensed for legitimate and illegitimate purposes to determine
Petitioner's years of imprisonment instead of 120,829 of Oxycodone pills which a DEA

inspector testified were filled with fraudulent prescriptions?

3. Did the lower court err for not making the writ of audita querela available to
Petitioner to challenge a forfeiture monetary judgment when his counsel did not contest it

at trial and direct appeal?

4, Did the 1lower court misapply the law for permitting Petitioner's innocent and

untainted personally legitimately earned money to be seized by the United States'

Government in partial fulfillment of a forfeiture monetary judgment?



LIST OF PARTIES

1 All parties appear in the caption of the case on the cover page.

[ 1 All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

K1 For cases from federal courts:

A

The opinion of the United States court of appeals appears at Appendlx A to
the petition and is

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[X] is unpublished.

The opinion of the United States district court appears at Appendix B to

the petition and is

[ ] reported at | ; Or,
[ ] has been designated for publication but is not yet reported; or,
[X] is unpublished.

[ ] For cases from state courts: N/A

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; OF,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the : court
appears at Appendix to the petition and is

[ ] reported at ; Or,
[ 1 has been designated for pubhcatlon but is not yet reported; or,
[1is unpubhshed




JURISDICTION

K] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was August 24,2021

[ ] No petition for rehearing was timely filed in my case.

k] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date;October 15,2021 , and a copy of the
order denying rehearing appears at Appendix-.C

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on : (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

[ 1 For cases from state courts; N/A

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Fourth Amendment
Conducting an administrative fnspection ostensibly wiih a “primary purpose"
to gather evidence in support of a criminal prosecution violates the Fourth

" Amendment.

Sixth Amendment

The Sixtﬁ Amendment affords a criminal defendant the right to "the Assistance
of Counsel for his defense'.

The Supreme Court ruled that freezing all of a defendant(s innocent assets

violates the Sixth Amendment.

The Supreme Court held that 21 U.S.C. §853(c) applies to tainted property

-only.



STATEMENT OF THE CASE

1. Petitioner was a licensed pharmacist in three states, California, Florida
and Nevada and an owner of two pharmacies in Orlando, Florida before his
engulfment in a statutory harm.

.Petitioner was convicted that he dispensed a controlled substance, Oxycodone
outside the wusual course of professional practice and for other than a
legitimate medical purpose, in violation of 21 U.S.C. 841(a)(l) and 841
(b) (1) (C) and comnspiracy to commit this offense in violation of 21 U.S.C. 846
(a)(1). Petitioner was senteﬁégh to 292 months which can be considered a life
sentence in view of the fact that he is 60 years old. Petitioner asserts that he
did not knowingly process fraudulent prescriptions. Petitioner states thét he
fell a victim to prescription forgery and scam committed by fraudsters who
presented fraudulent prescriptions to his. pharmacy. These swindlers scammed

N\
Petitioner when he phoned each doctor's number on the prescription to verify

legitimacy. o

1. Petitioner contends the constitutionality and 1egal standing of a DEA
diversionary inspector who ostensibly conducted an administrative search without
a warrant with a "primary purpose" of gathering evidence to advance a potentiél
criminal prosecution. Petitioner had previously raised this issue in a 28 U.S.C.
§2255 post~conviction motion but his claim was denied.

Petitioner's claim centered around the fact that the administrative
inspection performed by the DEA diversionary inspector was in reality, a search
for an evidence as part of an ongoing criminal investigation. Particularly
relevant is the fact that the diversionary inspector James Graumlich was
specifically and strategically assigned to the same "Tactical Diversionary
Squad" which was conducting the criminal investigation of Petitioner and his
pharmacy. |

DI Graumlich testified that part of his "role" within the Tactical

Diversionary Squad was to carry out the so called "administrative' inspection of
A



Petitioner's pharmacy, during which he seized over 2000 prescriptions without a
" warrant and took them to the Tactical Diversionary Squad, where TFA Dipaola and
other task force agents who were involved in the criminal investigation could
review them. DI Graumlich returned to the Petitioner's pharmacy a second time
without a warrant and seized ﬁore prescriptions to bring in for inspection.

The lower court ruled that the administrative search without a warrant that
was a pretext to gather evidence in support of a criminal prosecution was
legitimate and this issue is ripe for Supreme Court review.

2. Petitioner challenges the legality of using a total amount of 563,000
Oxycodone pills dispensed at his pharmacy for legitimate and illegal purposes to
determine his base offense level and term of imprisonment instead of an amount
of 120,829 which evidence at trial showed to be illegally dispensed with
fraudulent prescriptions as testified by a DEA supervisor Paul Short.
Apparently, the lower court generalized Petitioner's offense and punishment.

The United States District Court denied this Petitioner's claim in his post-
conviction motion but the Eleventh Circuit granted Certificate of Appealability
to Petitioner. Eventually, a panel of judgés affirmed the denial of
Petitioner's appeal regarding this matter.

3. The lower court declined to grant writ of audita querela to Petitiomner to
challenge a forfeiture monetary judgment despite his counsel's deliberate
indifference and deficient performance for choosing not to contest the
forfeiture at trial and direct appeal. Petitioner's due process of law and
Sixth Amendment right to counsel were violated by his counsel and Petitioner has
no évailable legal avenue to challenge his forfeiture

4. The lower court authorized United States' Government to seize Petitioner's
innocent and untainted personally legitimately earned money in the sum of
$151,153.00 in his personal savings and checking accounts in partial fulfillment

of a forfeiture monetary judgment of $555,500.00 despite that federal statute 21



U.S.C. 853(c) applies to tainted property only. Petitioner's pharmacy was an S-
Corporation but the U.S. Government also seized $240,000.00 of his pharmacy
business money in partial fulfillment of the forfeiture.

Eleventh Circuit consolidated the forfeiture appeal with the criminal case

post-conviction appeal and denied them.



REASONS FOR GRANTING THE PETITION

1 The following compelling reasons exist for this Court to excercise its
discretionary ijurisdiction and grant certiorari to Petitioner:

1. There was ample evidence during suppression hearing and trial to infer
that the administrative search without a warrant was wmerely a pretext for the

ongoing crimiral investigation of Petitioner'

s pharmacy.

Diversiopary inspector Graumlich testified he advised the Petitioner he was
at his existing pharmacy for administrative purposes to make a determination
whether the granting of a second DEA registration to Petitioner's second
pharmacy is in the public ioterest and he did not tell Petitioner he was a
subject of criminal investigation. Petitioner was mnot advised that any
incriminating evidence found would be wused in criminal prosecution as
equivocally testified by the diversiorary inspector.

Ample evidence exists for the Eleventh Circuit to conclude that DI Graumlich
was conducting a crimiﬁal search (as opposed to an administrative inspec;ion)j
thus rendering Petifioner's consent to an "administrative" inspection
involuntary. "The administrative search exception does not confer authority on

law . enforcement to ignore the requirement for a warrant where 'the primary

\
purpose [of the gearch or seizure] was to detect evidence of ordinary criminal

States v. Johnson, 994 F.2d 740, 742 (10th Cir. 1993)(an administrative
inspection is a "sham" where it is a pretext solely to gather evidence of
criminal activity).

The administrative inspection was a pfoduct of subterfuge and a violation of
Petitioner's Fourth Amendment of the United States'Conétitution. The lower
court's decision is erroneous and it is of mnational importance te have the
Supreme Court decide the questiorn invelved. Tt is of paramount importance to
know that the decision of the Eleventh Circuit is in conflict with another

appelate court which is the Ninth Circuit. This case is not only important to

Petitioner but to others similarly situated.
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See Tnited States v. Grev, No. 18-50328 (9th Cir. May 27,2020). Affirming the

district court's order granting a criminal defendant's motion to suppress
evidence seized by Los Angeles County Sheriff's Department deputies, the panel
held that where., as here, law enforcement officers were asked to assist in the
execution of an administrative warrant authorizing the inspection of a private
residence, they violated the Fourth Amendment when their "primary purpose" in
executing the warrant was to gather evidence in support of a criwinal
invectigation rather than to assist the inspectors.

Citing also. United States v. Garcia, No. 19-10073(9th Cir. September 10,

2020). The panel vacated a conviction and sentence for possession with intent
to distribute methamphetamine and remanded with instruction to suppress evidence
found in defendant's home and on his person, as well as statements he made at
the police station following his arrest, 1In a pricr appeal, this court held
that officers violated his Fourth Amendment when they entered the defendant's
bome without a warrant; ostensibly to determine whether someone inside pesed a
threat to their safety or required emergency assistance.

2. The lower court misapplied the law by utilizing a tcotal amount of 563,000
Oxvcodone pills dispensed at Petitiorer's pharmacy to determine bis base offence
level, irrespective of whether they are for legitimate or illegitimate purpose
rather _than 120,829 Oxyvecodone pills which a DEA inspector testified were
illegally filled with fraudulent prescriptions.

Obviously., the Government held Petitioner accountable for every single

1

Oxycodone pill dispensed during the relevant time perioed irrespective of whether

any of the transactions were for a legitimate medical purpose. Petitioner
dispensed Oxycodone pills to some cancer patients and patients that were
involved in car accidents with chrornic excrutiating pain and those individuals
had legitimate prescriptions. A lock at the total quantity dispensed that was
used to calculate Petitioner's term of impriscnment and the quantity which is

8



proven from evidence in trial teo be illegally dispensed from fraudulent
prescriptions draws inference of great dispronortionality.

The Government had the lower court generalize the Petitioner's culpability as
to quantity and ignore any of the legitimate prescripticns filled by Petitioner.
This was not a case where Petitioner was dealing on illicit street drugs with
unclear number of people on an unknown number of occasions rather the amount of
Oxycodone unlawfully dispensed by Petiticuer ip this case was quantifiable and
the Government relied on comcrete data to determine that amount.

Tn datermining thae quantity of drugs attributable to a particular defendant,

a district court must make proper findings of fact. See United States v.Ismond,

993 F.2d 1498, 1499(11th Cir. 1993). Petitioner was highly prejudiced by defense
coursel's ,faiiure to object to the quantity of Oxycodone alleged by the
government. It is imperative to have the Suprgme Court decide this case because
there are others that are similarly situated.

Extraordinary and compelling cjrcumstances warrant the issuance of writ of
audita querela to Petitioner for him to be able toc attack the enforcement of a
judgment of forfeiture after it was rendered. Petitioner's counsel showed
deficient performance and ineffective assistance for deliberatelv choosing not
to tell Petitioner about the forfeiture hearing proceeding and not to contecst it
at trial and direct appeal. Petitioner's due process and Sixth Amendment right
to. counsel were violated.

The Eleventh and Severnth Circuits have ruled tbat the essential requirements
of due process are the right of potice and the opportunity te respond.

The Sixth Armendment affords a crimiral defendant the right te '"the Assistance
of Counsel for his defense". U.S. Censt.amend VI. "The benchmark for judging any
claim of ineffectiveress must be whether counsel's conduct se undermined the
proper functioning cf the adversarial process that the trial cannot be relied om

as having produced a just regult" Strickland v. Washington, 466 T.S. 668,

686(1984) .

O




Audita gquerela, latin for "the cemplaint having been heard" is an ancient
writ used to attack the enforcement of a judgment after it was rendered. 1.S.
v. Holt, 417 F. 3d 1172, 1174(1l1th Cir. 2005). Petiticmer's counsel made him
lose the legal opportunity te challenge his forfeiture on direct appeal.

Audita querela like coram nobis ds an "extraordinary remedy" that is

available "only under circumstances compelling such actior to achieve justice.

Ilmited States v. Salgado, 692 F. Supp.at 1267(E.D.Wash.1988). The district court

granted Salgado's petition for a writ of audita querela to vacate his conviction
which was unopposed by the government while recognizing the extraordinary
circumwstances that the case presented. This case ie 1important net only to
Petitioner but to others that are similarly situated.

4, The lower court erred for allowing Petitioner's innocent ana untainted

persorally legitimately earned money in his savings and checking bank accounts

to be seized by the United Statgg' Government as a substitute ésset in partial
fulfillment of forfeiture ronetary judgment,

.Petitioner bad these <savings from pnrofit made fer selling his residential
home in Rancho Cordova, California in 2005 and for working as a licensed
pharmacist for meore than twenty vyears. The pharmacy din controversy was
egtablished in 2009.

The seizure of these monetary savings predisposes Petitioner and his four
children to ecoromic strangulatiorn and abject poverty.

The Supreme Court had previously acknowledged that a federal statute 21

U.S.C. §853(c) applies to tainted preperty only. Citing Luis v. United States,

578 T1.S. =--136S.Ct.1083, 194 L,Ed.2d 256(2016). The Supreme Court ruled that
freezing all of a defendant's innocent assets violates the Sixth Amendment.
Rased on Tuis the Fourth Circuit ruled that criminal forfeiture ctatutes could
not reach untainted assets, even 1f they might be substituted for forfeitable

assets if the defendant is convicted.
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The decision of the lower court is in conflict with the decisions of the

Supreme Court decide this case of mnational impertance and it is important not

only to Petitioner but te other people similarly situated.



CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

Valentine Okonkwo

Date: November 3, 2021
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