APPENDIX A

21



Case 2:16-cr-00538-RGK Document 294 Filed 07/16/18 Page 1 of 6 Page ID #:3089
Js-3

United States District Court
Central District of California

UNITED STATES OF AMERICA vs. Docket No. CR 16-00538-RGK-4
Defendant JAMIE MATSUBA Social SecurityNo. 3 4 5 7
akas: (La.St 4 dlgltS)

JUDGMENT AND PROBATION/COMMITMENT ORDER

MONTH DAY YEAR
In the presence of the attorney for the government, the defendant appeared in person on this date. | JULY 16 2018

COUNSEL | H. DEAN STEWARD, RETAINED

(Name of Counsel)

PLEA | |:| GUILTY, and the court being satisfied that there is a factual basis for the plea. |:| NOLO NOT
CONTENDERE GUILTY

FINDING | There being a finding/verdict of GUILTY, defendant has been convicted as charged of the offense(s) of:
Conspiracy, in violation of 18 USC 371, as charged in Count 1 of the Indictment; and False Statements in Loan and Credit
Application, Aiding and Abetting and Causing an Act to be Done, in violation of 18 USC 1014, 2, as charged in Count 9 of
the Indictment
JUDGMENT| The Court asked whether there was any reason why judgment should not be pronounced. Because no sufficient cause to the
AND PROB/ | contrary was shown, or appeared to the Court, the Court adjudged the defendant guilty as charged and convicted and ordered that:
COMM
ORDER

It is ordered that the defendant shall pay to the United States a special assessment of $200, which is due
immediately. Any unpaid balance shall be due during the period of imprisonment, at the rate of not less than $25 per
quarter, and pursuant to the Bureau of Prisons' Inmate Financial Responsibility Program.

It is ordered that the defendant shall pay restitution pursuant to 18 U.S.C. 8 3663A. Pursuant to 18 U.S.C. §
3664(d)(5), a final determination of the victim's losses will be ordered at a restitution hearing on August 13, 2018 at
1:30 p.m. An amended judgment will be entered after such determination.

The defendant shall comply with General Order No. 01-05.

Pursuant to Guideline 8 5E1.2(a), all fines are waived as the Court finds that the defendant has established that
she is unable to pay and is not likely to become able to pay any fine.

Pursuant to the Sentencing Reform Act of 1984, it is the judgment of the Court that the defendant, Jamie Yukari
Matsuba, is hereby committed on Counts 1 and 9 of the Indictment to the custody of the Bureau of Prisons for a term of
ONE HUNDRED THIRTY-FIVE (135) MONTHS. This term consists of 60 months on Count 1 and 135 months on
Count 9, to be served concurrently.

Upon release from imprisonment, the defendant shall be placed on supervised release for a term of THREE (3)
YEARS. This term consists of three years on each of Counts 1 and 9, to run concurrently under the following terms and
conditions:
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USAvs. JAMIE MATSUBA Docket No.:  CR 16-00538-RGK-4

1. The defendant shall comply with the rules and regulations of the United States Probation Office and General
Order 05-02, with the exception of Conditions 5, 6, and 14 of that order.

2. As directed by the probation officer, the defendant shall notify specific persons and organizations of specific
risks and shall permit the probation officer to confirm the defendant’s compliance with such requirement and to
make such notifications.

3. During the period of community supervision, the defendant shall pay the special assessment and restitution in
accordance with this judgment's orders pertaining to such payment.

4. The defendant shall cooperate in the collection of a DNA sample from the defendant.

5. The defendant shall not be employed by, affiliated with, own or control, or otherwise participate, directly or
indirectly, in the conduct of the affairs of any financial institution insured by the Federal Deposit Insurance
Corporation.

6. The defendant shall not obtain or possess any driver's license, Social Security number, birth certificate, passport
or any other form of identification in any name, other than the defendant's true legal name, nor shall the defendant
use, any name other than her true legal name without the prior written approval of the Probation Officer.

7. The defendant shall not engage, as whole or partial owner, employee, consultant, volunteer, or otherwise, in any
business involving loan programs, real estate sales, real estate transfers, escrow, bankruptcy filings, or notary
service, without the express approval of the Probation Officer prior to engaging in such employment. Further, the
defendant shall provide the Probation Officer with access to any and all business records, client lists, and other
records pertaining to the operation of any business owned, in whole or in part, by the defendant, as directed by the
Probation Officer.

8. The defendant shall not be employed in any position that requires licensing and/or certification by any local, state,
or federal agency without the prior written approval of the Probation Officer.

9. The defendant shall apply all monies received from income tax refunds to the outstanding Court-ordered financial
obligation. In addition, the defendant shall apply all monies received from lottery winnings, inheritance, judgments
and any anticipated or unexpected financial gains to the outstanding Court-ordered financial obligation.

The drug testing condition mandated by statute is suspended based on the Court's determination that the defendant
poses a low risk of future substance abuse.
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Docket No.:  CR 16-00538-RGK-4

USAvs. JAMIE MATSUBA

The defendant is ordered remanded into custody forthwith. Remand D 9375 issued.

The defendant is advised of her right to appeal.

The Court recommends that the defendant be designated to a Bureau of Prisons facility in Southern California.

Defendant’s bond is ordered exonerated.

In addition to the special conditions of supervision imposed above, it is hereby ordered that the Standard Conditions of Probation and
Supervised Release within this judgment be imposed. The Court may change the conditions of supervision, reduce or extend the period of
supervision, and at any time during the supervision period or within the maximum period permitted by law, may issue a warrant and revoke

supervision for a violation occurring during the supervision period.

July 18, 2018
Date R. GARY KLAUSNER, UNITED STATES DISTRICT
JUDGE

It is ordered that the Clerk deliver a copy of this Judgment and Probation/Commitment Order to the U.S. Marshal or other qualified officer

Clerk, U.S. District Court

By /S/ Sharon L. Williams
Deputy Clerk

July 18, 2018
Filed Date

Page 3 of 6
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USAvs. JAMIE MATSUBA Docket No.:  CR 16-00538-RGK-4

The defendant shall comply with the standard conditions that have been adopted by this court (set forth below).
STANDARD CONDITIONS OF PROBATION AND SUPERVISED RELEASE

While the defendant is on probation or supervised release pursuant to this judgment:

The defendant shall not commit another Federal, state or local crime; 10. the defendant shall not associate with any persons engaged in criminal
the defendant shall not leave the judicial district without the written activity, and shall not associate with any person convicted of a felony
permission of the court or probation officer; unless granted permission to do so by the probation officer;

the defendant shall report to the probation officer as directed by the 11. the defendant shall permit a probation officer to visit him or her at any
court or probation officer and shall submit a truthful and complete time at home or elsewhere and shall permit confiscation of any
written report within the first five days of each month; contraband observed in plain view by the probation officer;

the defendant shall answer truthfully all inquiries by the probation 12. the defendant shall notify the probation officer within 72 hours of
officer and follow the instructions of the probation officer; being arrested or questioned by a law enforcement officer;

the defendant shall support his or her dependents and meet other 13. the defendant shall not enter into any agreement to act as an informer
family responsibilities; or aspecial agent of a law enforcement agency without the permission
the defendant shall work regularly at a lawful occupation unless of the court;

excused by the probation officer for schooling, training, or other 14. as directed by the probation officer, the defendant shall notify third
acceptable reasons; parties of risks that may be occasioned by the defendant’s criminal
the defendant shall notify the probation officer at least 10 days prior record or personal history or characteristics, and shall permit the
to any change in residence or employment; probation officer to make such notifications and to conform the
the defendant shall refrain from excessive use of alcohol and shall not defendant’s compliance with such notification requirement;
purchase, possess, use, distribute, or administer any narcotic or other 15. the defendant shall, upon release from any period of custody, report
controlled substance, or any paraphernalia related to such substances, to the probation officer within 72 hours;

except as prescribed by a physician; 16. and, for felony cases only: not possess a firearm, destructive device,

the defendant shall not frequent places where controlled substances
are illegally sold, used, distributed or administered;

or any other dangerous weapon.

CR-104 (wpd 10/15)
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The defendant will also comply with the following special conditions pursuant to General Order 01-05 (set forth below).

STATUTORY PROVISIONS PERTAINING TO PAYMENT AND COLLECTION OF FINANCIAL SANCTIONS

The defendant shall pay interest on a fine or restitution of more than $2,500, unless the court waives interest or unless the fine or
restitution is paid in full before the fifteenth (15™) day after the date of the judgment pursuant to 18 U.S.C. §3612(f)(1). Payments may be subject
to penalties for default and delinquency pursuant to 18 U.S.C. 83612(g). Interest and penalties pertaining to restitution, however, are not
applicable for offenses completed prior to April 24, 1996.

If all or any portion of a fine or restitution ordered remains unpaid after the termination of supervision, the defendant shall pay the
balance as directed by the United States Attorney’s Office. 18 U.S.C. 83613.

The defendant shall notify the United States Attorney within thirty (30) days of any change in the defendant’s mailing address or
residence until all fines, restitution, costs, and special assessments are paid in full. 18 U.S.C. §3612(b)(1)(F).

The defendant shall notify the Court through the Probation Office, and notify the United States Attorney of any material change in the
defendant’s economic circumstances that might affect the defendant’s ability to pay a fine or restitution, as required by 18 U.S.C. §3664(k). The
Court may also accept such notification from the government or the victim, and may, on its own motion or that of a party or the victim, adjust
the manner of payment of a fine or restitution-pursuant to 18 U.S.C. §3664(k). See also 18 U.S.C. §3572(d)(3) and for probation 18 U.S.C.
83563(a)(7).

Payments shall be applied in the following order:

1. Special assessments pursuant to 18 U.S.C. §3013;
2. Restitution, in this sequence (pursuant to 18 U.S.C. § 3664(i), all non-federal victims must be paid before the United
States is paid):

Non-federal victims (individual and corporate),

Providers of compensation to non-federal victims,

The United States as victim;
3. Fine;
4. Community restitution, pursuant to 18 U.S.C. §3663(c); and
5. Other penalties and costs.

SPECIAL CONDITIONS FOR PROBATION AND SUPERVISED RELEASE

As directed by the Probation Officer, the defendant shall provide to the Probation Officer: (1) a signed release authorizing credit report
inquiries; (2) federal and state income tax returns or a signed release authorizing their disclosure; and (3) an accurate financial statement, with
supporting documentation as to all assets, income and expenses of the defendant. In addition, the defendant shall not apply for any loan or open
any line of credit without prior approval of the Probation Officer.

The defendant shall maintain one personal checking account. All of defendant’s income, “monetary gains,” or other pecuniary proceeds
shall be deposited into this account, which shall be used for payment of all personal expenses. Records of all other bank accounts, including any
business accounts, shall be disclosed to the Probation Officer upon request.

The defendant shall not transfer, sell, give away, or otherwise convey any asset with a fair market value in excess of $500 without
approval of the Probation Officer until all financial obligations imposed by the Court have been satisfied in full.

These conditions are in addition to any other conditions imposed by this judgment.
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RETURN

I have executed the within Judgment and Commitment as follows:
Defendant delivered on to

Defendant noted on appeal on

Defendant released on

Mandate issued on

Defendant’s appeal determined on

Defendant delivered on to

at

the institution designated by the Bureau of Prisons, with a certified copy of the within Judgment and Commitment.

United States Marshal

By

Date Deputy Marshal

CERTIFICATE

| hereby attest and certify this date that the foregoing document is a full, true and correct copy of the original on file in my office, and in my

legal custody.
Clerk, U.S. District Court

By

Filed Date Deputy Clerk

FOR U.S. PROBATION OFFICE USE ONLY

Upon a finding of violation of probation or supervised release, | understand that the court may (1) revoke supervision, (2) extend the

term of supervision, and/or (3) modify the conditions of supervision.

These conditions have been read to me. | fully understand the conditions and have been provided a copy of them.

(Signed)
Defendant Date

U. S. Probation Officer/Designated Witness Date

¥ o Y ]
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United States District Court
Central District of California

UNITED STATES OF AMERICA vs. Docket No. CR 16-00538-RGK-5
Defendant TAKAHARO THOMAS MATSUBA Social SecurityNo. 9 9 4 9
akas: (LaSt 4 dlgltS)

JUDGMENT AND PROBATION/COMMITMENT ORDER

MONTH DAY YEAR
In the presence of the attorney for the government, the defendant appeared in person on this date. | JULY 16 2018

COUNSEL | PETER JOHNSON, CJA PANEL

(Name of Counsel)

PLEA | |:| GUILTY, and the court being satisfied that there is a factual basis for the plea. |:| NOLO NOT
CONTENDERE GUILTY

FINDING | There being a finding/verdict of GUILTY, defendant has been convicted as charged of the offense(s) of:

Conspiracy, in violation of 18 USC 371, as charged in Count 1 of the Indictment; False Statements in Loan and Credit
Application, Aiding and Abetting and Causing an Act to be Done, in violation of 18 USC 1014, 2, as charged in Count 12 of
the Indictment
JUDGMENT| The Court asked whether there was any reason why judgment should not be pronounced. Because no sufficient cause to the
AND PROB/ | contrary was shown, or appeared to the Court, the Court adjudged the defendant guilty as charged and convicted and ordered that:
COMM
ORDER

It is ordered that the defendant shall pay to the United States a special assessment of $200, which is due
immediately. Any unpaid balance shall be due during the period of imprisonment, at the rate of not less than $25 per
quarter, and pursuant to the Bureau of Prisons' Inmate Financial Responsibility Program.

Pursuant to Guideline 8 5E1.2(a), all fines are waived as the Court finds that the defendant has established that
he is unable to pay and is not likely to become able to pay any fine.

Pursuant to the Sentencing Reform Act of 1984, it is the judgment of the Court that the defendant, Takaharo
Thomas Matsuba, is hereby committed on Counts 1 and 12 of the Indictment to the custody of the Bureau of Prisons
for a term of ONE HUNDRED SIXTY-EIGHT (168) MONTHS. This term consists of 60 months on Count 1 and 168
months on Count 12, to be served concurrently.

Upon release from imprisonment, the defendant shall be placed on supervised release for a term of THREE (3)
YEARS. This term consists of three years on each of Counts 1 and 12, to run concurrently under the following terms
and conditions:

1. The defendant shall comply with the rules and regulations of the United States Probation Office and General
Order 05-02, with the exception of Conditions 5, 6, and 14 of that order.

0
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USAvs. TAKAHARO THOMAS MATSUBA Docket No.:  CR 16-00538-RGK-5

2. During the period of community supervision, the defendant shall pay the special assessment and restitution in
accordance with this judgment's orders pertaining to such payment.

3. The defendant shall cooperate in the collection of a DNA sample from the defendant.

4. The defendant shall not be employed by, affiliated with, own or control, or otherwise participate, directly or
indirectly, in the conduct of the affairs of any financial institution insured by the Federal Deposit Insurance
Corporation.

5. The defendant shall not obtain or possess any driver's license, Social Security number, birth certificate, passport
or any other form of identification in any name, other than the defendant's true legal name, nor shall the defendant
use, any name other than his true legal name without the prior written approval of the Probation Officer.

6. The defendant shall not engage, as whole or partial owner, employee, consultant, volunteer, or otherwise, in any
business involving loan programs, real estate sales, real estate transfers, escrow, bankruptcy filings, or notary
service, without the express approval of the Probation Officer prior to engaging in such employment. Further, the
defendant shall provide the Probation Officer with access to any and all business records, client lists, and other
records pertaining to the operation of any business owned, in whole or in part, by the defendant, as directed by the
Probation Officer.

1. The defendant shall not be employed in any position that requires licensing and/or certification by any local, state,
or federal agency without the prior written approval of the Probation Officer.

8. The defendant shall apply all monies received from income tax refunds to the outstanding Court-ordered financial
obligation. In addition, the defendant shall apply all monies received from lottery winnings, inheritance, judgments
and any anticipated or unexpected financial gains to the outstanding Court-ordered financial obligation.

The drug testing condition mandated by statute is suspended based on the Court's determination that the defendant
poses a low risk of future substance abuse.
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Docket No.:  CR 16-00538-RGK-5

USAvs. TAKAHARO THOMAS MATSUBA

The defendant is ordered remanded into custody forthwith. Remand D 9374 issued.

Defendant is advised of his right to appeal.

The Court recommends that the defendant be designated to a Bureau of Prisons facility in Southern California.

Defendant’s bond is ordered exonerated.

In addition to the special conditions of supervision imposed above, it is hereby ordered that the Standard Conditions of Probation and
Supervised Release within this judgment be imposed. The Court may change the conditions of supervision, reduce or extend the period of
supervision, and at any time during the supervision period or within the maximum period permitted by law, may issue a warrant and revoke

supervision for a violation occurring during the supervision period.

July 18, 2018 ﬁ
R. GAR AmNITED STW B

Date
JUDGE

It is ordered that the Clerk deliver a copy of this Judgment and Probation/Commitment Order to the U.S. Marshal or other qualified officer.

Clerk, U.S. District Court

/S/ Sharon L. Williams

July 18, 2018 By
Deputy Clerk

Filed Date

Page 3 of 6
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USAvs. TAKAHARO THOMAS MATSUBA Docket No.:  CR 16-00538-RGK-5

The defendant shall comply with the standard conditions that have been adopted by this court (set forth below).
STANDARD CONDITIONS OF PROBATION AND SUPERVISED RELEASE

While the defendant is on probation or supervised release pursuant to this judgment:

The defendant shall not commit another Federal, state or local crime; 10. the defendant shall not associate with any persons engaged in criminal
the defendant shall not leave the judicial district without the written activity, and shall not associate with any person convicted of a felony
permission of the court or probation officer; unless granted permission to do so by the probation officer;

the defendant shall report to the probation officer as directed by the 11. the defendant shall permit a probation officer to visit him or her at any
court or probation officer and shall submit a truthful and complete time at home or elsewhere and shall permit confiscation of any
written report within the first five days of each month; contraband observed in plain view by the probation officer;

the defendant shall answer truthfully all inquiries by the probation 12. the defendant shall notify the probation officer within 72 hours of
officer and follow the instructions of the probation officer; being arrested or questioned by a law enforcement officer;

the defendant shall support his or her dependents and meet other 13. the defendant shall not enter into any agreement to act as an informer
family responsibilities; or aspecial agent of a law enforcement agency without the permission
the defendant shall work regularly at a lawful occupation unless of the court;

excused by the probation officer for schooling, training, or other 14. asdirected by the probation officer, the defendant shall notify third
acceptable reasons; parties of risks that may be occasioned by the defendant’s criminal
the defendant shall notify the probation officer at least 10 days prior record or personal history or characteristics, and shall permit the
to any change in residence or employment; probation officer to make such notifications and to conform the
the defendant shall refrain from excessive use of alcohol and shall not defendant’s compliance with such notification requirement;
purchase, possess, use, distribute, or administer any narcotic or other 15. the defendant shall, upon release from any period of custody, report
controlled substance, or any paraphernalia related to such substances, to the probation officer within 72 hours;

except as prescribed by a physician; 16. and, for felony cases only: not possess a firearm, destructive device,

the defendant shall not frequent places where controlled substances
are illegally sold, used, distributed or administered;

or any other dangerous weapon.
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The defendant will also comply with the following special conditions pursuant to General Order 01-05 (set forth below).

STATUTORY PROVISIONS PERTAINING TO PAYMENT AND COLLECTION OF FINANCIAL SANCTIONS

The defendant shall pay interest on a fine or restitution of more than $2,500, unless the court waives interest or unless the fine or
restitution is paid in full before the fifteenth (15™) day after the date of the judgment pursuant to 18 U.S.C. §3612(f)(1). Payments may be subject
to penalties for default and delinquency pursuant to 18 U.S.C. 83612(g). Interest and penalties pertaining to restitution, however, are not
applicable for offenses completed prior to April 24, 1996.

If all or any portion of a fine or restitution ordered remains unpaid after the termination of supervision, the defendant shall pay the
balance as directed by the United States Attorney’s Office. 18 U.S.C. 83613.

The defendant shall notify the United States Attorney within thirty (30) days of any change in the defendant’s mailing address or
residence until all fines, restitution, costs, and special assessments are paid in full. 18 U.S.C. §3612(b)(1)(F).

The defendant shall notify the Court through the Probation Office, and notify the United States Attorney of any material change in the
defendant’s economic circumstances that might affect the defendant’s ability to pay a fine or restitution, as required by 18 U.S.C. 83664(k). The
Court may also accept such notification from the government or the victim, and may, on its own motion or that of a party or the victim, adjust
the manner of payment of a fine or restitution-pursuant to 18 U.S.C. §3664(k). See also 18 U.S.C. §3572(d)(3) and for probation 18 U.S.C.
83563(a)(7).

Payments shall be applied in the following order:

1. Special assessments pursuant to 18 U.S.C. §3013;
2. Restitution, in this sequence (pursuant to 18 U.S.C. § 3664(i), all non-federal victims must be paid before the United
States is paid):

Non-federal victims (individual and corporate),

Providers of compensation to non-federal victims,

The United States as victim;
3. Fine;
4. Community restitution, pursuant to 18 U.S.C. §3663(c); and
5. Other penalties and costs.

SPECIAL CONDITIONS FOR PROBATION AND SUPERVISED RELEASE

As directed by the Probation Officer, the defendant shall provide to the Probation Officer: (1) a signed release authorizing credit report
inquiries; (2) federal and state income tax returns or a signed release authorizing their disclosure; and (3) an accurate financial statement, with
supporting documentation as to all assets, income and expenses of the defendant. In addition, the defendant shall not apply for any loan or open
any line of credit without prior approval of the Probation Officer.

The defendant shall maintain one personal checking account. All of defendant’s income, “monetary gains,” or other pecuniary proceeds
shall be deposited into this account, which shall be used for payment of all personal expenses. Records of all other bank accounts, including any
business accounts, shall be disclosed to the Probation Officer upon request.

The defendant shall not transfer, sell, give away, or otherwise convey any asset with a fair market value in excess of $500 without
approval of the Probation Officer until all financial obligations imposed by the Court have been satisfied in full.

These conditions are in addition to any other conditions imposed by this judgment.
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RETURN

I have executed the within Judgment and Commitment as follows:
Defendant delivered on to

Defendant noted on appeal on

Defendant released on

Mandate issued on

Defendant’s appeal determined on

Defendant delivered on to

at

the institution designated by the Bureau of Prisons, with a certified copy of the within Judgment and Commitment.

United States Marshal

By

Date Deputy Marshal

CERTIFICATE

| hereby attest and certify this date that the foregoing document is a full, true and correct copy of the original on file in my office, and in my

legal custody.
Clerk, U.S. District Court

By

Filed Date Deputy Clerk

FOR U.S. PROBATION OFFICE USE ONLY

Upon a finding of violation of probation or supervised release, | understand that the court may (1) revoke supervision, (2) extend the

term of supervision, and/or (3) modify the conditions of supervision.

These conditions have been read to me. | fully understand the conditions and have been provided a copy of them.

(Signed)
Defendant Date

U. S. Probation Officer/Designated Witness Date
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Before: OWENS and BUMATAY, Circuit Judges, and
MOLLOY, * District Judge.

%391 MEMORANDUM "~

Following a seven-day jury trial, Jamie Matsuba and
Takaharo Thomas Matsuba were convicted of mortgage fraud
and conspiracy to commit mortgage fraud, wire fraud, and
identity theft based on a multi-million-dollar foreclosure
rescue scheme targeting distressed homeowners in the Los
Angeles area from 2008 to 2015. They were sentenced, by
application of an 18-level loss enhancement, to 135 months
and 168 months, respectively. The defendants allege error at
every stage of the proceeding. We have jurisdiction under

28 U.S.C. § 1291 and o 18 U.S.C. § 3742. We affirm the

convictions but reverse and remand for resentencing.

1. Even assuming without deciding that jurors K.W. and M.M.
should have been excused for cause, see United States v.
Kechedzian, 902 F.3d 1023, 1028-30 (9th Cir. 2018), a new
trial is not warranted because the defendants were tried by
an impartial jury that did not contain either contested juror,

United States v. Martinez-Salazar, 528 U.S. 304, 315, 120

S.Ct. 774, 145 L.Ed.2d 792—-17 (2000); = Ross v. Oklahoma,
487 U.S. 81, 88, 91, 108 S.Ct. 2273, 101 L.Ed.2d 80 (1988).
This is not the situation where “the trial court deliberately
misapplied the law in order to force the defendants to
use a peremptory challenge to correct the court’s error.”

Martinez-Salazar, 528 U.S. at 316, 120 S.Ct. 774. Nor did
the defendants request any additional peremptory challenges
for selection of the petit jury, as Federal Rule of Criminal
Procedure 24(b) expressly permits in a multi-defendant case.

2. The defendants’ due process rights were not violated by the
government’s late disclosure of emails between a homeowner
witness and an employee of the Matsubas that the homeowner

had attributed to Thomas. See | Brady v. Maryland, 373
U.S. 83, 87, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). While it
is undisputed the disclosure should have been made earlier,
the emails were provided before the close of evidence and
the defense was able to recall the witness and cross-examine
her on their contents. The emails were therefore disclosed
“at a time when the disclosure remain[ed] of value.” United
States v. Juvenile Male, 864 F.2d 641, 647 (9th Cir. 1988); see

United States v. Alvarez, 86 F.3d 901, 905 (9th Cir. 1996)



United States v. Matsuba, 809 Fed.Appx. 390 (2020)

(no | Brady violation where defendant could cross-examine
witness about late-disclosed information); aUnited States

v. Vgeri, 51 F.3d 876, 880 (9th Cir. 1995) (same); |  United
States v. Gordon, 844 F.2d 1397, 1403 (9th Cir. 1988) (same).

3. Nor did the witness’s incorrect recollection violate

Napue v. lllinois, 360 U.S. 264, 269, 79 S.Ct. 1173, 3
L.Ed.2d 1217 (1959). The defendants fail to show that the
witness “knew h[er| testimony was inaccurate at the time
[s]The presented it, rather than [her] recollection merely being

mistaken, inaccurate or rebuttable.” | Henry v. Ryan, 720
F.3d 1073, 1084 (9th Cir. 2013). While the government had
an obligation to provide the emails and “correct the record to

reflect the true facts,” | Hayes v. Brown, 399 F.3d 972, 984
(9th Cir. 2005), *392 the witness explained, even after being
recalled to the stand, why she thought she was communicating
with Thomas.

4. The district court failed to expressly resolve the parties’
loss versus gain dispute. Fed. R. Crim. P. 32(i)(3)(B); see

USSG § 2B1.1 cmt. n.3(B). We have “mandated strict
compliance with Rule 32, explaining that the rulings must

be express or explicit.” | United States v. Doe, 705 F.3d
1134, 1153 (9th Cir. 2013) (internal quotation marks and
citations omitted). “[I]t is well settled law in this circuit that
when the district court fails to make the required Rule 32
findings or determinations at the time of sentencing, we must

States v. Job, 871 F.3d 852, 870 (9th Cir. 2017) (internal
quotation marks and citations omitted). In light of reversal and
remand for resentencing on this ground, we do not address
the parties’ arguments regarding the adequacy of the district
court’s determination of the final loss amount. Nevertheless,
the district court should consider the parties’ concerns on
remand.

5. Even though the district court cited the incorrect statutory
framework in its restitution order, the defendants fail to
show this error affected their substantial rights or “seriously
affect[ed] the fairness, integrity or public reputation of the

judicial proceedings.” | United States v. Fu Sheng Kuo, 620
F.3d 1158, 1164 (9th Cir. 2010) (internal quotation marks
and citations omitted). However, the district court abused its
discretion by not offsetting the amounts the Matsubas paid
towards maintenance and homeowners’ association fees. See

United States v. Kaplan, 839 F.3d 795, 802 (9th Cir. 2016)
(“[1]t would be an abuse of discretion for a district court
to issue a restitution award that makes a victim more than
whole, such as by awarding a windfall.”). Accordingly, we
also remand for reconsideration of the restitution award.

AFFIRMED IN PART, REVERSED AND REMANDED
IN PART.

All Citations

809 Fed.Appx. 390 (Mem)

vacate the sentence and remand for resentencing.” | United
Footnotes
* The Honorable Donald W. Molloy, United States District Judge for the District of Montana, sitting by

designation.

** This disposition is not appropriate for publication and is not precedent except as provided by Ninth Circuit

Rule 36-3.

End of Document
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United States District Court
Central District of California

UNITED STATES OF AMERICA vs. Docket No. CR 16-00538-RGK-4
Defendant JAMIE MATSUBA Social SecurityNo. 3 4 5 7
akas: (La.St 4 dlgltS)

JUDGMENT AND PROBATION/COMMITMENT ORDER

MONTH DAY YEAR
In the presence of the attorney for the government, the defendant appeared in person on this date. | 9 22 2020

COUNSEL | H. Dean Steward, Retained

(Name of Counsel)

PLEA | |:| GUILTY, and the court being satisfied that there is a factual basis for the plea. |:| NOLO NOT
CONTENDERE GUILTY

FINDING | There being a finding/verdict of GUILTY, defendant has been convicted as charged of the offense(s) of:

Conspiracy, in violation of 18 USC 371, as charged in Count 1 of the Indictment; and False Statements in Loan and Credit
Application, Aiding and Abetting and Causing an Act to be Done, in violation of 18 USC 1014, 2, as charged in Count 9 of
the Indictment
JUDGMENT| The Court asked whether there was any reason why judgment should not be pronounced. Because no sufficient cause to the
AND PROB/| contrary was shown, or appeared to the Court, the Court adjudged the defendant guilty as charged and convicted and ordered that:
COMM Pursuant to the Sentencing Reform Act of 1984, it is the judgment of the Court that the defendant is hereby committed to the
ORDER custody of the Bureau of Prisons to be imprisoned for a term of:

It is ordered that the defendant shall pay to the United States a special assessment of $200, which is due
immediately. Any unpaid balance shall be due during the period of imprisonment, at the rate of not less than $25 per
quarter, and pursuant to the Bureau of Prisons' Inmate Financial Responsibility Program.

It is ordered that the defendant shall pay restitution pursuant to 18 U.S.C. § 3663A. Defendant shall pay
restitution in the total amount of $10,453,513.28 to victims set forth in a separate victim list prepared by the
Court which reflects the Court’s determination of the amount of restitution due to each victim. The victim list,
which shall be forwarded to the fiscal section of the clerk’s office, shall remain confidential to protect the
privacy interests of the victims.

Restitution shall be due during the period of imprisonment, at the rate of not less than $25 per quarter,
and pursuant to the Bureau of Prisons' Inmate Financial Responsibility Program. If any amount of the
restitution remains unpaid after release from custody, nominal monthly payments of at least $100 shall be made
during the period of supervised release. These payments shall begin 30 days after the commencement of
supervision. Nominal restitution payments are ordered as the Court finds that the defendant's economic
circumstances do not allow for either immediate or future payment of the amount ordered. Defendants shall be
held jointly and severally liable with co-participants (Dorothy Matsuba CR 16-00538-1 and Takaharo Thomas
Matsuba CR 16-00538-5) for restitution ordered in this judgment. The victims' recovery is limited to the amount
of their loss and the defendant's liability for restitution ceases if and when the victims receive full restitution.

0
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If the defendant makes a partial payment, each payee shall receive approximately proportional payment
unless another priority order or percentage payment is specified in the judgment.

The defendant shall comply with General Order No. 20-04.

Pursuant to Guideline 8 5E1.2(a), all fines are waived as the Court finds that the defendant has established that
she is unable to pay and is not likely to become able to pay any fine.

Pursuant to the Sentencing Reform Act of 1984, it is the judgment of the Court that the defendant, Jamie Yukari
Matsuba, is hereby committed on Counts 1 and 9 of the Indictment to the custody of the Bureau of Prisons for a term of
ONE HUNDRED THIRTY-FIVE (135) MONTHS. This term consists of 60 months on Count 1 and 135 months on
Count 9, to be served concurrently.

Upon release from imprisonment, the defendant shall be placed on supervised release for a term of THREE (3)
YEARS. This term consists of three years on each of Counts 1 and 9, to run concurrently under the following terms and
conditions:

1. The defendant shall comply with the rules and regulations of the United States Probation Office and General
Order 20-04.
2. As directed by the probation officer, the defendant shall notify specific persons and organizations of specific

risks and shall permit the probation officer to confirm the defendant’s compliance with such requirement and to
make such notifications.

3. During the period of community supervision, the defendant shall pay the special assessment and restitution in
accordance with this judgment's orders pertaining to such payment.

4. The defendant shall cooperate in the collection of a DNA sample from the defendant.

5. The defendant shall not be employed by, affiliated with, own or control, or otherwise participate, directly or
indirectly, in the conduct of the affairs of any financial institution insured by the Federal Deposit Insurance
Corporation.

6. The defendant shall not obtain or possess any driver's license, Social Security number, birth certificate, passport
or any other form of identification in any name, other than the defendant's true legal name, nor shall the
defendant use, any name other than her true legal name without the prior written approval of the Probation
Officer.

7. The defendant shall not engage, as whole or partial owner, employee, consultant, volunteer, or otherwise, in any
business involving loan programs, real estate sales, real estate transfers, escrow, bankruptcy filings, or notary
service, without the express approval of the Probation Officer prior to engaging in such employment. Further,
the defendant shall provide the Probation Officer with access to any and all business records, client lists, and
other records pertaining to the operation of any business owned, in whole or in part, by the defendant, as
directed by the Probation Officer.

8. The defendant shall not be employed in any position that requires licensing and/or certification by any local,
state, or federal agency without the prior written approval of the Probation Officer.

flaV¥al
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9. The defendant shall apply all monies received from income tax refunds to the outstanding Court-ordered
financial obligation. In addition, the defendant shall apply all monies received from lottery winnings,
mheritance, judgments and any anticipated or unexpected financial gains to the outstanding Court-ordered
financial obligation.

The drug testing condition mandated by statute is suspended based on the Court's determination that the
defendant poses a low risk of future substance abuse.

The defendant is ordered remanded into custody forthwith. Remand D 9375 issued.
The defendant 1s advised of her right to appeal.
The Court recommends that the defendant be designated to a Bureau of Prisons facility in Southern California.

Defendant’s bond is ordered exonerated.

In addition to the special conditions of supervision imposed above, it is hereby ordered that the Standard Conditions of Probation and
Supervised Release within this judgment be imposed. The Court may change the conditions of supervision, reduce or extend the period of
supervision, and at any time during the supervision period or within the maximum period permitted by law, may issue a warrant and revoke
supervision for a violation occurring during the supervision period.

9/24/2020 ﬁ : ’ -

Date R. GARY KLAUSNER, United States District Judge

It is ordered that the Clerk deliver a copy of this Judgment and Probation/Commitment Order to the U.S. Marshal or other qualified officer.

Clerk, U.S. District Court

9/24/2020 By /s/ Patricia Blunt
Filed Date Deputy Clerk
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The defendant must comply with the standard conditions that have been adopted by this court (set forth below).

STANDARD CONDITIONS OF PROBATION AND SUPERVISED RELEASE

While the defendant is on probation or supervised release pursuant to this judgment:

1. The defendant must not commit another federal, state, or local
crime;

2. he defendant must report to the probation office in the federal
judicial district of residence within 72 hours of imposition of a
sentence of probation or release from imprisonment, unless
otherwise directed by the probation officer;

3. The defendant must report to the probation office as instructed by
the court or probation officer;

4.  The defendant must not knowingly leave the judicial district
without first receiving the permission of the court or probation
officer;

5. The defendant must answer truthfully the inquiries of the probation
officer, unless legitimately asserting his or her Fifth Amendment
right against self-incrimination as to new criminal conduct;

6.  The defendant must reside at a location approved by the probation
officer and must notify the probation officer at least 10 days before
any anticipated change or within 72 hours of an unanticipated
change in residence or persons living in defendant’s residence;

7. The defendant must permit the probation officer to contact him or
her at any time at home or elsewhere and must permit confiscation
of any contraband prohibited by law or the terms of supervision and
observed in plain view by the probation officer;

8.  The defendant must work at a lawful occupation unless excused by
the probation officer for schooling, training, or other acceptable
reasons and must notify the probation officer at least ten days
before any change in employment or within 72 hours of an
unanticipated change;

9.

10.

11.
12.
13.

14.

15.

The defendant must not knowingly associate with any persons engaged
in criminal activity and must not knowingly associate with any person
convicted of a felony unless granted permission to do so by the probation
officer. This condition will not apply to intimate family members, unless
the court has completed an individualized review and has determined
that the restriction is necessary for protection of the community or
rehabilitation;

The defendant must refrain from excessive use of alcohol and must not
purchase, possess, use, distribute, or administer any narcotic or other
controlled substance, or any paraphernalia related to such substances,
except as prescribed by a physician;

The defendant must notify the probation officer within 72 hours of being
arrested or questioned by a law enforcement officer;

For felony cases, the defendant must not possess a firearm, ammunition,
destructive device, or any other dangerous weapon;

The defendant must not act or enter into any agreement with a law
enforcement agency to act as an informant or source without the
permission of the court;

As directed by the probation officer, the defendant must notify specific
persons and organizations of specific risks posed by the defendant to
those persons and organizations and must permit the probation officer to
confirm the defendant’s compliance with such requirement and to make
such notifications;

The defendant must follow the instructions of the probation officer to
implement the orders of the court, afford adequate deterrence from
criminal conduct, protect the public from further crimes of the
defendant; and provide the defendant with needed educational or
vocational training, medical care, or other correctional treatment in the
most effective manner.
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The defendant must also comply with the following special conditions (set forth below).

STATUTORY PROVISIONS PERTAINING TO PAYMENT AND COLLECTION OF FINANCIAL SANCTIONS

The defendant must pay interest on a fine or restitution of more than $2,500, unless the court waives interest or unless the fine or
restitution is paid in full before the fifteenth (15th) day after the date of the judgment under 18 U.S.C. § 3612(f)(1). Payments may be subject
to penalties for default and delinquency under 18 U.S.C. 8 3612(g). Interest and penalties pertaining to restitution, however, are not applicable
for offenses completed before April 24, 1996.

If all or any portion of a fine or restitution ordered remains unpaid after the termination of supervision, the defendant must pay the
balance as directed by the United States Attorney’s Office. 18 U.S.C. § 3613.

The defendant must notify the United States Attorney within thirty (30) days of any change in the defendant’s mailing address or
residence address until all fines, restitution, costs, and special assessments are paid in full. 18 U.S.C. § 3612(b)(I)(F).

The defendant must notify the Court (through the Probation Office) and the United States Attorney of any material change in the
defendant’s economic circumstances that might affect the defendant’s ability to pay a fine or restitution, as required by 18 U.S.C. § 3664(k).
The Court may also accept such notification from the government or the victim, and may, on its own motion or that of a party or the victim, adjust
the manner of payment of a fine or restitution under 18 U.S.C. § 3664(k). See also 18 U.S.C. § 3572(d)(3) and for probation 18 U.S.C. §
3563(a)(7).

Payments will be applied in the following order:

1. Special assessments under 18 U.S.C. § 3013;
2. Restitution, in this sequence (under 18 U.S.C. 8§ 3664(i), all non-federal victims must be paid before the United
States is paid):
Non-federal victims (individual and corporate),
Providers of compensation to non-federal victims,
The United States as victim;
3. Fine;
4. Community restitution, under 18 U.S.C. § 3663(c); and
5. Other penalties and costs.

CONDITIONS OF PROBATION AND SUPERVISED RELEASE PERTAINING TO FINANCIAL SANCTIONS
As directed by the Probation Officer, the defendant must provide to the Probation Officer: (1) a signed release authorizing credit report
inquiries; (2) federal and state income tax returns or a signed release authorizing their disclosure and (3) an accurate financial statement, with
supporting documentation as to all assets, income and expenses of the defendant. In addition, the defendant must not apply for any loan or open
any line of credit without prior approval of the Probation Officer.

The defendant must maintain one personal checking account. All of defendant’s income, “monetary gains,” or other pecuniary proceeds
must be deposited into this account, which must be used for payment of all personal expenses. Records of all other bank accounts, including
any business accounts, must be disclosed to the Probation Officer upon request.

The defendant must not transfer, sell, give away, or otherwise convey any asset with a fair market value in excess of $500 without
approval of the Probation Officer until all financial obligations imposed by the Court have been satisfied in full.

These conditions are in addition to any other conditions imposed by this judgment.

A
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RETURN

I have executed the within Judgment and Commitment as follows:
Defendant delivered on to
Defendant noted on appeal on
Defendant released on
Mandate issued on
Defendant’s appeal determined on
Defendant delivered on to
at
the institution designated by the Bureau of Prisons, with a certified copy of the within Judgment and Commitment.

United States Marshal

By
Date Deputy Marshal

CERTIFICATE

| hereby attest and certify this date that the foregoing document is a full, true and correct copy of the original on file in my office, and in my
legal custody.

Clerk, U.S. District Court

By
Filed Date Deputy Clerk
FOR U.S. PROBATION OFFICE USE ONLY

Upon a finding of violation of probation or supervised release, | understand that the court may (1) revoke supervision, (2) extend the term of
supervision, and/or (3) modify the conditions of supervision.

These conditions have been read to me. | fully understand the conditions and have been provided a copy of them.

(Signed)
Defendant Date

U. S. Probation Officer/Designated Witness Date

A
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United States District Court
Central District of California

UNITED STATES OF AMERICA vs. Docket No. CR 16-00538-RGK-5
Defendant TAKAHARO THOMAS MATSUBA Social SecurityNo. 9 9 4 9
akas: (La.St 4 dlgltS)

JUDGMENT AND PROBATION/COMMITMENT ORDER

MONTH DAY YEAR
In the presence of the attorney for the government, the defendant appeared in person on this date. | 9 22 2020

COUNSEL | Peter Johnson, CJA Panel

(Name of Counsel)

PLEA | |:| GUILTY, and the court being satisfied that there is a factual basis for the plea. |:| NOLO NOT
CONTENDERE GUILTY

FINDING | There being a finding/verdict of GUILTY, defendant has been convicted as charged of the offense(s) of:
Conspiracy, in violation of 18 USC 371, as charged in Count 1 of the Indictment; False Statements in Loan and Credit
Application, Aiding and Abetting and Causing an Act to be Done, in violation of 18 USC 1014, 2, as charged in Count 12 of
the Indictment
JUDGMENT| The Court asked whether there was any reason why judgment should not be pronounced. Because no sufficient cause to the
AND PROB/| contrary was shown, or appeared to the Court, the Court adjudged the defendant guilty as charged and convicted and ordered that:
COMM Pursuant to the Sentencing Reform Act of 1984, it is the judgment of the Court that the defendant is hereby committed to the
ORDER custody of the Bureau of Prisons to be imprisoned for a term of:

It is ordered that the defendant shall pay to the United States a special assessment of $200, which is due
immediately. Any unpaid balance shall be due during the period of imprisonment, at the rate of not less than $25 per
quarter, and pursuant to the Bureau of Prisons' Inmate Financial Responsibility Program.

It is ordered that the defendant shall pay restitution pursuant to 18 U.S.C. 8 3663A. Defendant shall pay
restitution in the total amount of $10,453,513.28 to victims set forth in a separate victim list prepared by the
Court which reflects the Court’s determination of the amount of restitution due to each victim. The victim list,
which shall be forwarded to the fiscal section of the clerk’s office, shall remain confidential to protect the
privacy interests of the victims.

Restitution shall be due during the period of imprisonment, at the rate of not less than $25 per quarter,
and pursuant to the Bureau of Prisons' Inmate Financial Responsibility Program. If any amount of the
restitution remains unpaid after release from custody, nominal monthly payments of at least $100 shall be made
during the period of supervised release. These payments shall begin 30 days after the commencement of
supervision. Nominal restitution payments are ordered as the Court finds that the defendant's economic
circumstances do not allow for either immediate or future payment of the amount ordered. Defendants shall be
held jointly and severally liable with co-participants (Dorothy Matsuba CR 16-00538-1 and Jamie Matsuba CR
16-00538-4) for restitution ordered in this judgment. The victims' recovery is limited to the amount of their loss
and the defendant's liability for restitution ceases if and when the victims receive full restitution.

A_A
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If the defendant makes a partial payment, each payee shall receive approximately proportional payment
unless another priority order or percentage payment is specified in the judgment.

The defendant shall comply with General Order No. 20-04.

Pursuant to Guideline 8 5E1.2(a), all fines are waived as the Court finds that the defendant has established that
he is unable to pay and is not likely to become able to pay any fine.

Pursuant to the Sentencing Reform Act of 1984, it is the judgment of the Court that the defendant, Takaharo
Thomas Matsuba, is hereby committed on Counts 1 and 12 of the Indictment to the custody of the Bureau of Prisons
for a term of ONE HUNDRED SIXTY-EIGHT (168) MONTHS. This term consists of 60 months on Count 1 and 168
months on Count 12, to be served concurrently.

Upon release from imprisonment, the defendant shall be placed on supervised release for a term of THREE (3)
YEARS. This term consists of three years on each of Counts 1 and 12, to run concurrently under the following terms
and conditions:

1. The defendant shall comply with the rules and regulations of the United States Probation Office and General
Order 20-04.
2. During the period of community supervision, the defendant shall pay the special assessment and restitution in

accordance with this judgment's orders pertaining to such payment.
3. The defendant shall cooperate in the collection of a DNA sample from the defendant.

4, The defendant shall not be employed by, affiliated with, own or control, or otherwise participate, directly or
indirectly, in the conduct of the affairs of any financial institution insured by the Federal Deposit Insurance
Corporation.

5. The defendant shall not obtain or possess any driver's license, Social Security number, birth certificate, passport
or any other form of identification in any name, other than the defendant's true legal name, nor shall the
defendant use, any name other than his true legal name without the prior written approval of the Probation
Officer.

6. The defendant shall not engage, as whole or partial owner, employee, consultant, volunteer, or otherwise, in any
business involving loan programs, real estate sales, real estate transfers, escrow, bankruptcy filings, or notary
service, without the express approval of the Probation Officer prior to engaging in such employment. Further,
the defendant shall provide the Probation Officer with access to any and all business records, client lists, and
other records pertaining to the operation of any business owned, in whole or in part, by the defendant, as
directed by the Probation Officer.

7. The defendant shall not be employed in any position that requires licensing and/or certification by any local,
state, or federal agency without the prior written approval of the Probation Officer.

8. The defendant shall apply all monies received from income tax refunds to the outstanding Court-ordered
financial obligation. In addition, the defendant shall apply all monies received from lottery winnings,
inheritance, judgments and any anticipated or unexpected financial gains to the outstanding Court-ordered
financial obligation.

A
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The drug testing condition mandated by statute is suspended based on the Court's determination that the defendant
poses a low risk of future substance abuse.

The defendant is ordered remanded into custody forthwith. Remand D 9374 issued.
Defendant is advised of his right to appeal.
The Court recommends that the defendant be designated to a Bureau of Prisons facility in Southern California.

Defendant’s bond is ordered exonerated.

In addition to the special conditions of supervision imposed above, it is hereby ordered that the Standard Conditions of Probation and
Supervised Release within this judgment be imposed. The Court may change the conditions of supervision, reduce or extend the period of
supervision, and at any time during the supervision period or within the maximum period permitted by law, may issue a warrant and revoke
supervision for a violation occurring during the supervision period.

9/24/2020 ﬁ %

Date R. GARY KLAUSWIER, United States District Judge

It is ordered that the Clerk deliver a copy of this Judgment and Probation/Commitment Order to the U.S. Marshal or other qualified officer.

Clerk, U.S. District Court

9/24/2020 By /s/ Patricia Blunt
Filed Date Deputy Clerk
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The defendant must comply with the standard conditions that have been adopted by this court (set forth below).

STANDARD CONDITIONS OF PROBATION AND SUPERVISED RELEASE

While the defendant is on probation or supervised release pursuant to this judgment:

1. The defendant must not commit another federal, state, or local
crime;

2. he defendant must report to the probation office in the federal
judicial district of residence within 72 hours of imposition of a
sentence of probation or release from imprisonment, unless
otherwise directed by the probation officer;

3. The defendant must report to the probation office as instructed by
the court or probation officer;

4. The defendant must not knowingly leave the judicial district
without first receiving the permission of the court or probation
officer;

5. The defendant must answer truthfully the inquiries of the probation
officer, unless legitimately asserting his or her Fifth Amendment
right against self-incrimination as to new criminal conduct;

6.  The defendant must reside at a location approved by the probation
officer and must notify the probation officer at least 10 days before
any anticipated change or within 72 hours of an unanticipated
change in residence or persons living in defendant’s residence;

7. The defendant must permit the probation officer to contact him or
her at any time at home or elsewhere and must permit confiscation
of any contraband prohibited by law or the terms of supervision and
observed in plain view by the probation officer;

8.  The defendant must work at a lawful occupation unless excused by
the probation officer for schooling, training, or other acceptable
reasons and must notify the probation officer at least ten days
before any change in employment or within 72 hours of an
unanticipated change;

9.

10.

11.
12.
13.

14.

15.

The defendant must not knowingly associate with any persons engaged
in criminal activity and must not knowingly associate with any person
convicted of a felony unless granted permission to do so by the probation
officer. This condition will not apply to intimate family members, unless
the court has completed an individualized review and has determined
that the restriction is necessary for protection of the community or
rehabilitation;

The defendant must refrain from excessive use of alcohol and must not
purchase, possess, use, distribute, or administer any narcotic or other
controlled substance, or any paraphernalia related to such substances,
except as prescribed by a physician;

The defendant must notify the probation officer within 72 hours of being
arrested or questioned by a law enforcement officer;

For felony cases, the defendant must not possess a firearm, ammunition,
destructive device, or any other dangerous weapon;

The defendant must not act or enter into any agreement with a law
enforcement agency to act as an informant or source without the
permission of the court;

As directed by the probation officer, the defendant must notify specific
persons and organizations of specific risks posed by the defendant to
those persons and organizations and must permit the probation officer to
confirm the defendant’s compliance with such requirement and to make
such notifications;

The defendant must follow the instructions of the probation officer to
implement the orders of the court, afford adequate deterrence from
criminal conduct, protect the public from further crimes of the
defendant; and provide the defendant with needed educational or
vocational training, medical care, or other correctional treatment in the
most effective manner.
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The defendant must also comply with the following special conditions (set forth below).

STATUTORY PROVISIONS PERTAINING TO PAYMENT AND COLLECTION OF FINANCIAL SANCTIONS

The defendant must pay interest on a fine or restitution of more than $2,500, unless the court waives interest or unless the fine or
restitution is paid in full before the fifteenth (15th) day after the date of the judgment under 18 U.S.C. § 3612(f)(1). Payments may be subject
to penalties for default and delinquency under 18 U.S.C. 8 3612(g). Interest and penalties pertaining to restitution, however, are not applicable
for offenses completed before April 24, 1996.

If all or any portion of a fine or restitution ordered remains unpaid after the termination of supervision, the defendant must pay the
balance as directed by the United States Attorney’s Office. 18 U.S.C. § 3613.

The defendant must notify the United States Attorney within thirty (30) days of any change in the defendant’s mailing address or
residence address until all fines, restitution, costs, and special assessments are paid in full. 18 U.S.C. § 3612(b)(I)(F).

The defendant must notify the Court (through the Probation Office) and the United States Attorney of any material change in the
defendant’s economic circumstances that might affect the defendant’s ability to pay a fine or restitution, as required by 18 U.S.C. § 3664(k).
The Court may also accept such notification from the government or the victim, and may, on its own motion or that of a party or the victim, adjust
the manner of payment of a fine or restitution under 18 U.S.C. § 3664(k). See also 18 U.S.C. § 3572(d)(3) and for probation 18 U.S.C. §
3563(a)(7).

Payments will be applied in the following order:

1. Special assessments under 18 U.S.C. § 3013;
2. Restitution, in this sequence (under 18 U.S.C. 8§ 3664(i), all non-federal victims must be paid before the United
States is paid):
Non-federal victims (individual and corporate),
Providers of compensation to non-federal victims,
The United States as victim;
3. Fine;
4. Community restitution, under 18 U.S.C. § 3663(c); and
5. Other penalties and costs.

CONDITIONS OF PROBATION AND SUPERVISED RELEASE PERTAINING TO FINANCIAL SANCTIONS
As directed by the Probation Officer, the defendant must provide to the Probation Officer: (1) a signed release authorizing credit report
inquiries; (2) federal and state income tax returns or a signed release authorizing their disclosure and (3) an accurate financial statement, with
supporting documentation as to all assets, income and expenses of the defendant. In addition, the defendant must not apply for any loan or open
any line of credit without prior approval of the Probation Officer.

The defendant must maintain one personal checking account. All of defendant’s income, “monetary gains,” or other pecuniary proceeds

must be deposited into this account, which must be used for payment of all personal expenses. Records of all other bank accounts, including
any business accounts, must be disclosed to the Probation Officer upon request.

The defendant must not transfer, sell, give away, or otherwise convey any asset with a fair market value in excess of $500 without
approval of the Probation Officer until all financial obligations imposed by the Court have been satisfied in full.

These conditions are in addition to any other conditions imposed by this judgment.

A
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USAvs. TAKAHARO THOMAS MATSUBA Docket No.:  CR 16-00538-RGK-5

RETURN

I have executed the within Judgment and Commitment as follows:
Defendant delivered on to
Defendant noted on appeal on
Defendant released on
Mandate issued on
Defendant’s appeal determined on
Defendant delivered on to
at
the institution designated by the Bureau of Prisons, with a certified copy of the within Judgment and Commitment.

United States Marshal

By
Date Deputy Marshal

CERTIFICATE

| hereby attest and certify this date that the foregoing document is a full, true and correct copy of the original on file in my office, and in my
legal custody.

Clerk, U.S. District Court

By
Filed Date Deputy Clerk
FOR U.S. PROBATION OFFICE USE ONLY

Upon a finding of violation of probation or supervised release, | understand that the court may (1) revoke supervision, (2) extend the term of
supervision, and/or (3) modify the conditions of supervision.

These conditions have been read to me. | fully understand the conditions and have been provided a copy of them.

(Signed)

Defendant Date

U. S. Probation Officer/Designated Witness Date

A
CR-104 (wpd 10/18) JUDGMENT & PROBATHE/COMMITMENT ORDER Page 6 of 6



APPENDIX D

50



United States v. Matsuba, 858 Fed.Appx. 215 (2021)
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#216 MEMORANDUM "

Following a seven-day jury trial, Jamie Matsuba and
Takaharo Thomas Matsuba were convicted of mortgage fraud

St

and conspiracy to commit mortgage fraud, wire fraud, and
identity theft based on a multi-million-dollar foreclosure
rescue scheme targeting distressed homeowners in the Los
Angeles area from 2008 to 2015. They were sentenced,
by application of an 18-level loss enhancement, to 135
months and 168 months, respectively. We previously affirmed
their convictions but remanded the case for resentencing
based on the district court's loss and restitution calculations.
United States v. Matsuba, 809 F. App'x 390 (9th Cir. 2020).
Following remand, the district court once again applied the
18-loss enhancement but reduced the restitution award. The
defendants once again appeal. We have jurisdiction under

28 U.S.C. § 1291 and e 18 U.S.C. § 3742. We affirm the
defendants’ sentences but remand the restitution award on
limited grounds.

1. Because the district court explicitly determined that the

rents at issue were a “loss” under § 2B1.1(b)(1) of
the United States Sentencing Guidelines, the court was not
required to engage in the “gain” substitution analysis as
argued by the defendants. Nor did the district court err in
its characterization. The rent that the Matsubas charged the
original homeowners and other tenants after acquiring the
properties provides a reasonable basis for estimating actual
loss to the victims because of their fraud. In considering a
similar scheme we concluded that it was “pellucid that the
rents [the defendant] received represent a value that he took
from the owner-victims. It is, by the way, the very value
(perhaps among others) that he intended to take from them.
Thus, the use of that figure has the virtue of representing
actual loss, intended loss and even the offender's gain.”

United States v. Harper, 32 F.3d 1387, 1392 (9th Cir. 1994)

(applying o USSG § 2F1.1 (1994)). That conclusion remains

consistent with the Guideline definition of loss. See | USSG
§ 2B1.1, comment. (n.3(A)) (2018). And the possibility that
mortgage lenders could also be victims of the Matsubas’
scheme does not prevent those divested of the rent payments
from being victims as well.

2. The record supports a loss amount of $3.5 to $9.5 million.
As we have previously recognized, “[t]he court need not
make its loss calculation with absolute precision; rather it

need only make a reasonable estimate of the loss based
on the available information.” United States v. Zolp,

479 F.3d 715, 719 (9th Cir. 2007); USSG § 2BI.1,
comment. (n.3(C)). Here, the range adopted by the district
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court was consistent with the government's loss calculation
(approximately $19 million) less reductions proposed by the
defendant's sentencing expert (approximately $13 million).
And, as stated by the district court, that determination was

“conservative.” See United States v. Armstead, 552 F.3d
769, 780 (9th Cir. 2008) (reiterating that “deference to a
district court's loss calculation is warranted because the
district court is in a *217 unique position to assess the
evidence”) (citation and internal quotation marks omitted).
Accordingly, the district court did not clearly err in its

calculation of the loss amount. See | United States v. Garro,

517 F.3d 1163, 1167 (9th Cir. 2008).

3. Regarding restitution, we decline to revisit the district
court's valuation methodology or the reliability of the

underlying evidence in this appeal. See ' United States v.
Cote, 51 F.3d 178, 181 (9th Cir. 1995). Nevertheless, the
government “acknowledges error with respect” to certain

aspects of the restitution award, specifically involving
mortgage payments offsets and incorrectly identified victims.
Given the government's concession, a limited remand is
appropriate to permit the district court to ensure all restitution
offsets have been included and the proper victims named.

4. Finally, the defendants fail to show this matter is a “rare
and extraordinary circumstance” that requires reassignment

to a different district judge. | Nat'l Council of La Raza v.
Cegavske, 800 F.3d 1032, 1045 (9th Cir. 2015).

We remand for the limited reconsideration of the
restitution award consistent with this disposition.
AFFIRMED IN PART, VACATED AND REMANDED IN
PART.

All Citations

858 Fed.Appx. 215 (Mem)

Footnotes

* The panel unanimously concludes this case is suitable for decision without oral argument. See Fed. R. App.

P. 34(a)(2).

** The Honorable Donald W. Molloy, United States District Judge for the District of Montana, sitting by

designation.

***  This disposition is not appropriate for publication and is not precedent except as provided by Ninth Circuit

Rule 36-3.

End of Document
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PART B — BASIC ECONOMIC OFFENSES

1. THEFT, EMBEZZLEMENT, RECEIPT OF STOLEN PROPERTY, PROPERTY
DESTRUCTION, AND OFFENSES INVOLVING FRAUD OR DECEIT

Introductory Commentary

These sections address basic forms of property offenses: theft, embezzlement, fraud, forgery,
counterfeiting (other than offenses involving altered or counterfeit bearer obligations of the United
States), insider trading, transactions in stolen goods, and simple property damage or destruction. (Ar-
son is dealt with separately in Chapter Two, Part K (Offenses Involving Public Safety)). These guide-
lines apply to offenses prosecuted under a wide variety of federal statutes, as well as offenses that
arise under the Assimilative Crimes Act.

Historical | Effective November 1, 1987. Amended effective November 1, 1989 (amendment 303); November 1, 2001
Note (amendment 617).

8§2B1.1. Larceny, Embezzlement, and Other Forms of Theft; Offenses Involving Stolen
Property; Property Damage or Destruction; Fraud and Deceit; Forgery;
Offenses Involving Altered or Counterfeit Instruments Other than Counterfeit
Bearer Obligations of the United States

(a) Base Offense Level:

(1) 17, 1if (A) the defendant was convicted of an offense referenced to this
guideline; and (B) that offense of conviction has a statutory maximum
term of imprisonment of 20 years or more; or

(2) 6, otherwise.

(b) Specific Offense Characteristics

(1) If the loss exceeded $6,500, increase the offense level as follows:

Loss (APPLY THE GREATEST) INCREASE IN LEVEL

(A) $6,500 or less no increase
(B) More than $6,500 add 2

(C) More than $15,000 add 4

(D) More than $40,000 add 6

(E) More than $95,000 add 8

(F) More than $150,000 add 10

(G) More than $250,000 add 12

(H) More than $550,000 add 14

(I) More than $1,500,000 add 16

82 | Guidelines Manual (November 1, 2018)
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3)

(4)

(®)

(6)

(7)

)

§2B1.1

(J) More than $3,500,000 add 18
(K) More than $9,500,000 add 20
(L) More than $25,000,000 add 22
(M) More than $65,000,000 add 24
(N) More than $150,000,000 add 26
(O) More than $250,000,000 add 28
(P) More than $550,000,000 add 30.

(Apply the greatest) If the offense—

(A) (1) involved 10 or more victims; (ii) was committed through mass-
marketing; or (ii1) resulted in substantial financial hardship to
one or more victims, increase by 2 levels;

(B) resulted in substantial financial hardship to five or more victims,
increase by 4 levels; or

(C) resulted in substantial financial hardship to 25 or more victims,
increase by 6 levels.

If the offense involved a theft from the person of another, increase
by 2 levels.

If the offense involved receiving stolen property, and the defendant
was a person in the business of receiving and selling stolen property,
increase by 2 levels.

If the offense involved theft of, damage to, destruction of, or traffick-
ing in, property from a national cemetery or veterans’ memorial, in-
crease by 2 levels.

If (A) the defendant was convicted of an offense under 18 U.S.C.
§ 1037; and (B) the offense involved obtaining electronic mail ad-
dresses through improper means, increase by 2 levels.

If (A) the defendant was convicted of a Federal health care offense
involving a Government health care program; and (B) the loss under
subsection (b)(1) to the Government health care program was (i) more
than $1,000,000, increase by 2 levels; (i1) more than $7,000,000, in-
crease by 3 levels; or (i11) more than $20,000,000, increase by 4 levels.

(Apply the greater) If—

(A) the offense involved conduct described in 18 U.S.C. § 670, in-
crease by 2 levels; or
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)

(B) the offense involved conduct described in 18 U.S.C. § 670, and the
defendant was employed by, or was an agent of, an organization
in the supply chain for the pre-retail medical product, increase
by 4 levels.

If the offense involved (A) a misrepresentation that the defendant was
acting on behalf of a charitable, educational, religious, or political or-
ganization, or a government agency; (B) a misrepresentation or other
fraudulent action during the course of a bankruptcy proceeding; (C) a
violation of any prior, specific judicial or administrative order, injunc-
tion, decree, or process not addressed elsewhere in the guidelines; or
(D) a misrepresentation to a consumer in connection with obtaining,
providing, or furnishing financial assistance for an institution of
higher education, increase by 2 levels. If the resulting offense level is
less than level 10, increase to level 10.

(10) If (A) the defendant relocated, or participated in relocating, a fraudu-

lent scheme to another jurisdiction to evade law enforcement or regu-
latory officials; (B) a substantial part of a fraudulent scheme was com-
mitted from outside the United States; or (C) the offense otherwise
involved sophisticated means and the defendant intentionally en-
gaged in or caused the conduct constituting sophisticated means, in-
crease by 2 levels. If the resulting offense level is less than level 12,
increase to level 12,

(11) If the offense involved (A) the possession or use of any (i) device-mak-

ing equipment, or (i) authentication feature; (B) the production or
trafficking of any (i) unauthorized access device or counterfeit access
device, or (i1) authentication feature; or (C)(1) the unauthorized trans-
fer or use of any means of identification unlawfully to produce or ob-
tain any other means of identification, or (i1) the possession of 5 or
more means of identification that unlawfully were produced from, or
obtained by the use of, another means of identification, increase by
2 levels. If the resulting offense level is less than level 12, increase to
level 12.

(12) If the offense involved conduct described in 18 U.S.C. § 1040, increase

by 2 levels. If the resulting offense level is less than level 12, increase
to level 12.

(13) If the defendant was convicted under 42 U.S.C. § 408(a), § 1011(a), or

§ 1383a(a) and the statutory maximum term of ten years’ imprison-
ment applies, increase by 4 levels. If the resulting offense level is less
than 12, increase to level 12.
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(14) (Apply the greater) If the offense involved misappropriation of a trade
secret and the defendant knew or intended—

(A) that the trade secret would be transported or transmitted out of
the United States, increase by 2 levels; or

(B) that the offense would benefit a foreign government, foreign in-
strumentality, or foreign agent, increase by 4 levels.

If subparagraph (B) applies and the resulting offense level is less than
level 14, increase to level 14.

(15) If the offense involved an organized scheme to steal or to receive sto-
len (A) vehicles or vehicle parts; or (B) goods or chattels that are part
of a cargo shipment, increase by 2 levels. If the resulting offense level
1s less than level 14, increase to level 14.

(16) If the offense involved (A) the conscious or reckless risk of death or
serious bodily injury; or (B) possession of a dangerous weapon (includ-
ing a firearm) in connection with the offense, increase by 2 levels. If
the resulting offense level is less than level 14, increase to level 14.

(17) (Apply the greater) If—

(A) the defendant derived more than $1,000,000 in gross receipts
from one or more financial institutions as a result of the offense,
increase by 2 levels; or

(B) the offense (1) substantially jeopardized the safety and soundness
of a financial institution; or (ii) substantially endangered the sol-
vency or financial security of an organization that, at any time
during the offense, (I) was a publicly traded company; or (II) had
1,000 or more employees, increase by 4 levels.

(C) The cumulative adjustments from application of both subsec-
tions (b)(2) and (b)(17)(B) shall not exceed 8 levels, except as pro-
vided in subdivision (D).

(D) If the resulting offense level determined under subdivision (A) or
(B) 1s less than level 24, increase to level 24.

(18) If (A) the defendant was convicted of an offense under 18 U.S.C.
§ 1030, and the offense involved an intent to obtain personal infor-
mation, or (B) the offense involved the unauthorized public dissemi-
nation of personal information, increase by 2 levels.
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(19) (A) (Apply the greatest) If the defendant was convicted of an offense

under:

(1) 18 U.S.C. § 1030, and the offense involved a computer sys-
tem used to maintain or operate a critical infrastructure, or
used by or for a government entity in furtherance of the ad-
ministration of justice, national defense, or national secu-
rity, increase by 2 levels.

(i) 18 U.S.C. § 1030(a)(5)(A), increase by 4 levels.

(111) 18 U.S.C. § 1030, and the offense caused a substantial dis-
ruption of a critical infrastructure, increase by 6 levels.

(B) If subdivision (A)(iii) applies, and the offense level is less than
level 24, increase to level 24.

(20) If the offense involved—

(A) a violation of securities law and, at the time of the offense, the
defendant was (1) an officer or a director of a publicly traded com-
pany; (i1) a registered broker or dealer, or a person associated
with a broker or dealer; or (ii1) an investment adviser, or a person
associated with an investment adviser; or

(B) a violation of commodities law and, at the time of the offense, the
defendant was (1) an officer or a director of a futures commission
merchant or an introducing broker; (i1) a commodities trading ad-
visor; or (ii1) a commodity pool operator,

increase by 4 levels.

Cross References

(1) If (A) a firearm, destructive device, explosive material, or controlled

substance was taken, or the taking of any such item was an object of
the offense; or (B) the stolen property received, transported, trans-
ferred, transmitted, or possessed was a firearm, destructive device,
explosive material, or controlled substance, apply §2D1.1 (Unlawful
Manufacturing, Importing, Exporting, or Trafficking (Including Pos-
session with Intent to Commit These Offenses); Attempt or Conspir-
acy), §2D2.1 (Unlawful Possession; Attempt or Conspiracy), §2K1.3
(Unlawful Receipt, Possession, or Transportation of Explosive Mate-
rials; Prohibited Transactions Involving Explosive Materials), or
§2K2.1 (Unlawful Receipt, Possession, or Transportation of Firearms
or Ammunition; Prohibited Transactions Involving Firearms or Am-
munition), as appropriate.
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(2) If the offense involved arson, or property damage by use of explosives,
apply §2K1.4 (Arson; Property Damage by Use of Explosives), if the
resulting offense level is greater than that determined above.

(3) If (A) neither subdivision (1) nor (2) of this subsection applies; (B) the
defendant was convicted under a statute proscribing false, fictitious,
or fraudulent statements or representations generally (e.g., 18 U.S.C.
§ 1001, § 1341, § 1342, or § 1343); and (C) the conduct set forth in the
count of conviction establishes an offense specifically covered by an-
other guideline in Chapter Two (Offense Conduct), apply that other
guideline.

(4) Ifthe offense involved a cultural heritage resource or a paleontological
resource, apply §2B1.5 (Theft of, Damage to, or Destruction of, Cul-
tural Heritage Resources or Paleontological Resources; Unlawful
Sale, Purchase, Exchange, Transportation, or Receipt of Cultural Her-
itage Resources or Paleontological Resources), if the resulting offense
level is greater than that determined above.

Commentary

Statutory Provisions: 7 U.S.C. §§ 6, 6b, 6¢, 6h, 60, 13, 23; 15 U.S.C. §§ 50, 77e, 77q, 77x, 78j, T8ff,
80b-6, 1644, 6821; 18 U.S.C. §§ 38, 225, 285-289, 471-473, 500, 510, 553(a)(1), 641, 656, 657, 659, 662,
664, 1001-1008, 1010-1014, 1016-1022, 1025, 1026, 1028, 1029, 1030(a)(4)—(5), 1031, 1037, 1040,
1341-1344, 1348, 1350, 1361, 1363, 1369, 1702, 1703 (if vandalism or malicious mischief, including
destruction of mail, is involved), 1708, 1831, 1832, 1992(a)(1), (a)(5), 2113(b), 2282A, 2282B, 2291,
2312-2317, 2332b(a)(1), 2701; 19 U.S.C. § 2401f; 29 U.S.C. § 501(c); 42 U.S.C. § 1011; 49 U.S.C.
§§ 14915, 30170, 46317(a), 60123(b). For additional statutory provision(s), see Appendix A (Statutory
Index).

Application Notes:
1. Definitions.—For purposes of this guideline:

“Cultural heritage resource”’ has the meaning given that term in Application Note 1 of the
Commentary to §2B1.5 (Theft of, Damage to, or Destruction of, Cultural Heritage Resources or
Paleontological Resources; Unlawful Sale, Purchase, Exchange, Transportation, or Receipt of
Cultural Heritage Resources or Paleontological Resources).

“Equity securities” has the meaning given that term in section 3(a)(11) of the Securities Ex-
change Act of 1934 (15 U.S.C. § 78¢c(a)(11)).

“Federal health care offense” has the meaning given that term in 18 U.S.C. § 24.

“Financial institution” includes any institution described in 18 U.S.C. § 20, § 656, § 657,
§ 1005, § 1006, § 1007, or § 1014; any state or foreign bank, trust company, credit union, insur-
ance company, investment company, mutual fund, savings (building and loan) association, union
or employee pension fund; any health, medical, or hospital insurance association; brokers and
dealers registered, or required to be registered, with the Securities and Exchange Commission;
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futures commodity merchants and commodity pool operators registered, or required to be regis-
tered, with the Commodity Futures Trading Commission; and any similar entity, whether or not
insured by the federal government. “Union or employee pension fund” and “any health, medical,
or hospital insurance association,” primarily include large pension funds that serve many per-
sons (e.g., pension funds of large national and international organizations, unions, and corpora-
tions doing substantial interstate business), and associations that undertake to provide pension,
disability, or other benefits (e.g., medical or hospitalization insurance) to large numbers of per-
sons.

“Firearm” and “destructive device” have the meaning given those terms in the Commentary
to §1B1.1 (Application Instructions).

“Foreign instrumentality’ and “foreign agent’ have the meaning given those terms in
18 U.S.C. § 1839(1) and (2), respectively.

“Government health care program” means any plan or program that provides health benefits,
whether directly, through insurance, or otherwise, which is funded directly, in whole or in part,
by federal or state government. Examples of such programs are the Medicare program, the Med-
icaid program, and the CHIP program.

“Means of identification” has the meaning given that term in 18 U.S.C. § 1028(d)(7), except
that such means of identification shall be of an actual (i.e., not fictitious) individual, other than
the defendant or a person for whose conduct the defendant is accountable under §1B1.3 (Relevant
Conduct).

“National cemetery” means a cemetery (A) established under section 2400 of title 38, United
States Code; or (B) under the jurisdiction of the Secretary of the Army, the Secretary of the Navy,
the Secretary of the Air Force, or the Secretary of the Interior.

“Paleontological resource” has the meaning given that term in Application Note 1 of the Com-
mentary to §2B1.5 (Theft of, Damage to, or Destruction of, Cultural Heritage Resources or Pale-
ontological Resources; Unlawful Sale, Purchase, Exchange, Transportation, or Receipt of Cul-
tural Heritage Resources or Paleontological Resources).

“Personal information” means sensitive or private information involving an identifiable indi-
vidual (including such information in the possession of a third party), including (A) medical rec-
ords; (B) wills; (C) diaries; (D) private correspondence, including e-mail; (E) financial records;
(F) photographs of a sensitive or private nature; or (G) similar information.

“Pre-retail medical product’ has the meaning given that term in 18 U.S.C. § 670(e).

“Publicly traded company” means an issuer (A) with a class of securities registered under
section 12 of the Securities Exchange Act of 1934 (15 U.S.C. § 781); or (B) that is required to file
reports under section 15(d) of the Securities Exchange Act of 1934 (15 U.S.C. § 780(d)). “Issuer”
has the meaning given that term in section 3 of the Securities Exchange Act of 1934 (15 U.S.C.
§ 78c).

“Supply chain” has the meaning given that term in 18 U.S.C. § 670(e).
“Theft from the person of another” means theft, without the use of force, of property that was
being held by another person or was within arms’ reach. Examples include pick-pocketing and

non-forcible purse-snatching, such as the theft of a purse from a shopping cart.

“Trade secret” has the meaning given that term in 18 U.S.C. § 1839(3).
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“Veterans’ memorial’ means any structure, plaque, statue, or other monument described in
18 U.S.C. § 1369(a).

“Vietim” means (A) any person who sustained any part of the actual loss determined under sub-
section (b)(1); or (B) any individual who sustained bodily injury as a result of the offense. “Person”
includes individuals, corporations, companies, associations, firms, partnerships, societies, and
joint stock companies.

Application of Subsection (a)(1).—

(A) “Referenced to this Guideline”.—For purposes of subsection (a)(1), an offense is “refer-
enced to this guideline” if (i) this guideline is the applicable Chapter Two guideline spe-
cifically referenced in Appendix A (Statutory Index) for the offense of conviction, as deter-
mined under the provisions of §1B1.2 (Applicable Guidelines); or (ii) in the case of a convic-
tion for conspiracy, solicitation, or attempt to which §2X1.1 (Attempt, Solicitation, or Con-
spiracy) applies, this guideline is the appropriate guideline for the offense the defendant
was convicted of conspiring, soliciting, or attempting to commit.

(B) Definition of “Statutory Maximum Term of Imprisonment”.—For purposes of this
guideline, “statutory maximum term of imprisonment’” means the maximum term of
imprisonment authorized for the offense of conviction, including any increase in that max-
imum term under a statutory enhancement provision.

(C) Base Offense Level Determination for Cases Involving Multiple Counts.—In a case
involving multiple counts sentenced under this guideline, the applicable base offense level
is determined by the count of conviction that provides the highest statutory maximum term
of imprisonment.

Loss Under Subsection (b)(1).—This application note applies to the determination of loss un-
der subsection (b)(1).

(A) General Rule.—Subject to the exclusions in subdivision (D), loss is the greater of actual
loss or intended loss.

(i) Actual Loss.—"“Actual loss” means the reasonably foreseeable pecuniary harm that
resulted from the offense.

(i1) Intended Loss.—“Intended loss” (I) means the pecuniary harm that the defendant
purposely sought to inflict; and (II) includes intended pecuniary harm that would have
been impossible or unlikely to occur (e.g., as in a government sting operation, or an
insurance fraud in which the claim exceeded the insured value).

(i11) Pecuniary Harm.—“Pecuniary harm” means harm that is monetary or that oth-
erwise 1s readily measurable in money. Accordingly, pecuniary harm does not include
emotional distress, harm to reputation, or other non-economic harm.

(iv) Reasonably Foreseeable Pecuniary Harm.—For purposes of this guideline, “rea-
sonably foreseeable pecuniary harm” means pecuniary harm that the defendant
knew or, under the circumstances, reasonably should have known, was a potential
result of the offense.
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B)

©

V)

Rules of Construction in Certain Cases.—In the cases described in subdivi-
sions (I) through (III), reasonably foreseeable pecuniary harm shall be considered to
include the pecuniary harm specified for those cases as follows:

(I) Product Substitution Cases.—In the case of a product substitution offense,
the reasonably foreseeable pecuniary harm includes the reasonably foreseeable
costs of making substitute transactions and handling or disposing of the product
delivered, or of retrofitting the product so that it can be used for its intended
purpose, and the reasonably foreseeable costs of rectifying the actual or potential
disruption to the victim’s business operations caused by the product substitu-
tion.

(II) Procurement Fraud Cases.—In the case of a procurement fraud, such as a
fraud affecting a defense contract award, reasonably foreseeable pecuniary harm
includes the reasonably foreseeable administrative costs to the government and
other participants of repeating or correcting the procurement action affected,
plus any increased costs to procure the product or service involved that was rea-
sonably foreseeable.

(IIT) Offenses Under 18 U.S.C. § 1030.—In the case of an offense under 18 U.S.C.
§ 1030, actual loss includes the following pecuniary harm, regardless of whether
such pecuniary harm was reasonably foreseeable: any reasonable cost to any
victim, including the cost of responding to an offense, conducting a damage as-
sessment, and restoring the data, program, system, or information to its condi-
tion prior to the offense, and any revenue lost, cost incurred, or other damages
incurred because of interruption of service.

Gain.—The court shall use the gain that resulted from the offense as an alternative meas-
ure of loss only if there is a loss but it reasonably cannot be determined.

Estimation of Loss.—The court need only make a reasonable estimate of the loss. The
sentencing judge is in a unique position to assess the evidence and estimate the loss based

upon that evidence. For this reason, the court’s loss determination is entitled to appropriate
deference. See 18 U.S.C. § 3742(e) and (f).

The estimate of the loss shall be based on available information, taking into account, as
appropriate and practicable under the circumstances, factors such as the following:

@)

(i)

(iii)

(iv)
V)

The fair market value of the property unlawfully taken, copied, or destroyed; or, if the
fair market value is impracticable to determine or inadequately measures the harm,
the cost to the victim of replacing that property.

In the case of proprietary information (e.g., trade secrets), the cost of developing that
information or the reduction in the value of that information that resulted from the
offense.

The cost of repairs to damaged property.

The approximate number of victims multiplied by the average loss to each victim.

The reduction that resulted from the offense in the value of equity securities or other
corporate assets.
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More general factors, such as the scope and duration of the offense and revenues gen-
erated by similar operations.

(D) Exclusions from Loss.—Loss shall not include the following:

@)

(i)

Interest of any kind, finance charges, late fees, penalties, amounts based on an
agreed-upon return or rate of return, or other similar costs.

Costs to the government of, and costs incurred by victims primarily to aid the govern-
ment in, the prosecution and criminal investigation of an offense.

(E) Credits Against Loss.—Loss shall be reduced by the following:

()

(ii)

(iii)

The money returned, and the fair market value of the property returned and the ser-
vices rendered, by the defendant or other persons acting jointly with the defendant,
to the victim before the offense was detected. The time of detection of the offense is
the earlier of (I) the time the offense was discovered by a victim or government agency;
or (I) the time the defendant knew or reasonably should have known that the offense
was detected or about to be detected by a victim or government agency.

In a case involving collateral pledged or otherwise provided by the defendant, the
amount the victim has recovered at the time of sentencing from disposition of the
collateral, or if the collateral has not been disposed of by that time, the fair market
value of the collateral at the time of sentencing.

Notwithstanding clause (ii), in the case of a fraud involving a mortgage loan, if the
collateral has not been disposed of by the time of sentencing, use the fair market value
of the collateral as of the date on which the guilt of the defendant has been established,
whether by guilty plea, trial, or plea of nolo contendere.

In such a case, there shall be a rebuttable presumption that the most recent tax as-
sessment value of the collateral is a reasonable estimate of the fair market value. In
determining whether the most recent tax assessment value is a reasonable estimate
of the fair market value, the court may consider, among other factors, the recency of
the tax assessment and the extent to which the jurisdiction’s tax assessment practices
reflect factors not relevant to fair market value.

(F) Special Rules.—Notwithstanding subdivision (A), the following special rules shall be used
to assist in determining loss in the cases indicated:

(@)

(1)

Stolen or Counterfeit Credit Cards and Access Devices; Purloined Numbers
and Codes.—In a case involving any counterfeit access device or unauthorized access
device, loss includes any unauthorized charges made with the counterfeit access de-
vice or unauthorized access device and shall be not less than $500 per access device.
However, if the unauthorized access device is a means of telecommunications access
that identifies a specific telecommunications instrument or telecommunications ac-
count (including an electronic serial number/mobile identification number (ESN/MIN)
pair), and that means was only possessed, and not used, during the commission of the
offense, loss shall be not less than $100 per unused means. For purposes of this sub-
division, “counterfeit access device” and “unauthorized access device” have the
meaning given those terms in Application Note 10(A).

Government Benefits.—In a case involving government benefits (e.g., grants, loans,
entitlement program payments), loss shall be considered to be not less than the value
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(i)

(iv)

v)

(vi)

(vii)

of the benefits obtained by unintended recipients or diverted to unintended uses, as
the case may be. For example, if the defendant was the intended recipient of food
stamps having a value of $100 but fraudulently received food stamps having a value
of $150, loss is $50.

Davis-Bacon Act Violations.—In a case involving a Davis—Bacon Act violation
(i.e., a violation of 40 U.S.C. § 3142, criminally prosecuted under 18 U.S.C. § 1001),
the value of the benefits shall be considered to be not less than the difference between
the legally required wages and actual wages paid.

Ponzi and Other Fraudulent Investment Schemes.—In a case involving a fraud-
ulent investment scheme, such as a Ponzi scheme, loss shall not be reduced by the
money or the value of the property transferred to any individual investor in the
scheme in excess of that investor’s principal investment (i.e., the gain to an individual
investor in the scheme shall not be used to offset the loss to another individual inves-
tor in the scheme).

Certain Other Unlawful Misrepresentation Schemes.—In a case involving a
scheme in which (I) services were fraudulently rendered to the victim by persons
falsely posing as licensed professionals; (II) goods were falsely represented as ap-
proved by a governmental regulatory agency; or (III) goods for which regulatory ap-
proval by a government agency was required but not obtained, or was obtained by
fraud, loss shall include the amount paid for the property, services or goods trans-
ferred, rendered, or misrepresented, with no credit provided for the value of those
items or services.

Value of Controlled Substances.—In a case involving controlled substances, loss
is the estimated street value of the controlled substances.

Value of Cultural Heritage Resources or Paleontological Resources.—In a
case involving a cultural heritage resource or paleontological resource, loss attributa-
ble to that resource shall be determined in accordance with the rules for determining

the “value of the resource” set forth in Application Note 2 of the Commentary to
§2B1.5.

(viii) Federal Health Care Offenses Involving Government Health Care Pro-

(ix)

grams.—In a case in which the defendant is convicted of a Federal health care offense
involving a Government health care program, the aggregate dollar amount of fraudu-
lent bills submitted to the Government health care program shall constitute prima
facie evidence of the amount of the intended loss, i.e., is evidence sufficient to establish
the amount of the intended loss, if not rebutted.

Fraudulent Inflation or Deflation in Value of Securities or Commodities.—
In a case involving the fraudulent inflation or deflation in the value of a publicly
traded security or commodity, the court in determining loss may use any method that
is appropriate and practicable under the circumstances. One such method the court
may consider is a method under which the actual loss attributable to the change in
value of the security or commodity is the amount determined by—

(I) calculating the difference between the average price of the security or commodity
during the period that the fraud occurred and the average price of the security
or commodity during the 90-day period after the fraud was disclosed to the mar-
ket, and
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(II) multiplying the difference in average price by the number of shares outstanding.

In determining whether the amount so determined is a reasonable estimate of the
actual loss attributable to the change in value of the security or commodity, the court
may consider, among other factors, the extent to which the amount so determined
includes significant changes in value not resulting from the offense (e.g., changes
caused by external market forces, such as changed economic circumstances, changed
investor expectations, and new industry-specific or firm-specific facts, conditions, or
events).

Application of Subsection (b)(2).—

(A)

B)

©

D)

Definition.—For purposes of subsection (b)(2), “mass-marketing” means a plan, pro-
gram, promotion, or campaign that is conducted through solicitation by telephone, mail, the
Internet, or other means to induce a large number of persons to (i) purchase goods or ser-
vices; (i1) participate in a contest or sweepstakes; or (iil) invest for financial profit. “Mass-
marketing” includes, for example, a telemarketing campaign that solicits a large number
of individuals to purchase fraudulent life insurance policies.

Applicability to Transmission of Multiple Commercial Electronic Mail Mes-
sages.—For purposes of subsection (b)(2), an offense under 18 U.S.C. § 1037, or any other
offense involving conduct described in 18 U.S.C. § 1037, shall be considered to have been
committed through mass-marketing. Accordingly, the defendant shall receive at least a
two-level enhancement under subsection (b)(2) and may, depending on the facts of the case,
receive a greater enhancement under such subsection, if the defendant was convicted un-
der, or the offense involved conduct described in, 18 U.S.C. § 1037.

Undelivered United States Mail.—

(1) In General.—In a case in which undelivered United States mail was taken, or the
taking of such item was an object of the offense, or in a case in which the stolen prop-
erty received, transported, transferred, transmitted, or possessed was undelivered
United States mail, “victim” means (I) any victim as defined in Application Note 1;
or (Il) any person who was the intended recipient, or addressee, of the undelivered
United States mail.

(i) Special Rule.—A case described in subdivision (C)(i) of this note that involved—

(I)  a United States Postal Service relay box, collection box, delivery vehicle, satchel,
or cart, shall be considered to have involved at least 10 victims.

(II) a housing unit cluster box or any similar receptacle that contains multiple mail-
boxes, whether such receptacle is owned by the United States Postal Service or
otherwise owned, shall, unless proven otherwise, be presumed to have involved
the number of victims corresponding to the number of mailboxes in each cluster
box or similar receptacle.

(111) Definition.—“Undelivered United States mail” means mail that has not actually
been received by the addressee or the addressee’s agent (e.g., mail taken from the
addressee’s mail box).

Vulnerable Victims.—If subsection (b)(2)(B) or (C) applies, an enhancement under
§3A1.1(b)(2) shall not apply.
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(E)

(F)

Cases Involving Means of Identification.—For purposes of subsection (b)(2), in a case
involving means of identification “victim” means (i) any victim as defined in Application
Note 1; or (ii) any individual whose means of identification was used unlawfully or without
authority.

Substantial Financial Hardship.—In determining whether the offense resulted in sub-
stantial financial hardship to a victim, the court shall consider, among other factors,
whether the offense resulted in the victim—

(1) becoming insolvent;

(1)) filing for bankruptcy under the Bankruptcy Code (title 11, United States Code);

(ii1) suffering substantial loss of a retirement, education, or other savings or investment
fund;

(iv) making substantial changes to his or her employment, such as postponing his or her
retirement plans;

(v) making substantial changes to his or her living arrangements, such as relocating to a
less expensive home; and

(vi) suffering substantial harm to his or her ability to obtain credit.

5.  Enhancement for Business of Receiving and Selling Stolen Property under Subsec-
tion (b)(4).—For purposes of subsection (b)(4), the court shall consider the following non-exhaus-
tive list of factors in determining whether the defendant was in the business of receiving and
selling stolen property:

(A)
B)
©

D)

The regularity and sophistication of the defendant’s activities.
The value and size of the inventory of stolen property maintained by the defendant.
The extent to which the defendant’s activities encouraged or facilitated other crimes.

The defendant’s past activities involving stolen property.

6. Application of Subsection (b)(6).—For purposes of subsection (b)(6), “improper means” in-
cludes the unauthorized harvesting of electronic mail addresses of users of a website, proprietary
service, or other online public forum.

7. Application of Subsection (b)(8)(B).—If subsection (b)(8)(B) applies, do not apply an adjust-
ment under §3B1.3 (Abuse of Position of Trust or Use of Special Skill).

8. Application of Subsection (b)(9).—

(A)

(B)

In General.—The adjustments in subsection (b)(9) are alternative rather than cumulative.
If, in a particular case, however, more than one of the enumerated factors applied, an up-
ward departure may be warranted.

Misrepresentations Regarding Charitable and Other Institutions.—Subsec-
tion (b)(9)(A) applies in any case in which the defendant represented that the defendant
was acting to obtain a benefit on behalf of a charitable, educational, religious, or political
organization, or a government agency (regardless of whether the defendant actually was
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associated with the organization or government agency) when, in fact, the defendant in-
tended to divert all or part of that benefit (e.g., for the defendant’s personal gain). Subsec-
tion (b)(9)(A) applies, for example, to the following:

(1) A defendant who solicited contributions for a non-existent famine relief organization.

(1) A defendant who solicited donations from church members by falsely claiming to be a
fundraiser for a religiously affiliated school.

(i11) A defendant, chief of a local fire department, who conducted a public fundraiser rep-
resenting that the purpose of the fundraiser was to procure sufficient funds for a new
fire engine when, in fact, the defendant intended to divert some of the funds for the
defendant’s personal benefit.

(C) Fraud in Contravention of Prior Judicial Order.—Subsection (b)(9)(C) provides an
enhancement if the defendant commits a fraud in contravention of a prior, official judicial
or administrative warning, in the form of an order, injunction, decree, or process, to take or
not to take a specified action. A defendant who does not comply with such a prior, official
judicial or administrative warning demonstrates aggravated criminal intent and deserves
additional punishment. If it is established that an entity the defendant controlled was a
party to the prior proceeding that resulted in the official judicial or administrative action,
and the defendant had knowledge of that prior decree or order, this enhancement applies
even if the defendant was not a specifically named party in that prior case. For example, a
defendant whose business previously was enjoined from selling a dangerous product, but
who nonetheless engaged in fraudulent conduct to sell the product, is subject to this en-
hancement. This enhancement does not apply if the same conduct resulted in an enhance-
ment pursuant to a provision found elsewhere in the guidelines (e.g., a violation of a condi-
tion of release addressed in §3C1.3 (Commission of Offense While on Release) or a violation
of probation addressed in §4A1.1 (Criminal History Category)).

(D) College Scholarship Fraud.—For purposes of subsection (b)(9)(D):

“Financial assistance” means any scholarship, grant, loan, tuition, discount, award, or
other financial assistance for the purpose of financing an education.

“Institution of higher education” has the meaning given that term in section 101 of the
Higher Education Act of 1954 (20 U.S.C. § 1001).

(E) Non-Applicability of Chapter Three Adjustments.—

(1) Subsection (b)(9)(A).—If the conduct that forms the basis for an enhancement un-
der subsection (b)(9)(A) is the only conduct that forms the basis for an adjustment
under §3B1.3 (Abuse of Position of Trust or Use of Special Skill), do not apply that
adjustment under §3B1.3.

(i1) Subsection (b)(9)(B) and (C).—If the conduct that forms the basis for an enhance-
ment under subsection (b)(9)(B) or (C) is the only conduct that forms the basis for an
adjustment under §3C1.1 (Obstructing or Impeding the Administration of Justice), do
not apply that adjustment under §3C1.1.

Application of Subsection (b)(10).—

(A) Definition of United States.—For purposes of subsection (b)(10)(B), “United States”
means each of the 50 states, the District of Columbia, the Commonwealth of Puerto Rico,
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the United States Virgin Islands, Guam, the Northern Mariana Islands, and American Sa-
moa.

(B) Sophisticated Means Enhancement under Subsection (b)(10)(C).—For purposes of
subsection (b)(10)(C), “sophisticated means” means especially complex or especially intri-
cate offense conduct pertaining to the execution or concealment of an offense. For example,
in a telemarketing scheme, locating the main office of the scheme in one jurisdiction but
locating soliciting operations in another jurisdiction ordinarily indicates sophisticated
means. Conduct such as hiding assets or transactions, or both, through the use of fictitious
entities, corporate shells, or offshore financial accounts also ordinarily indicates sophisti-
cated means.

(C) Non-Applicability of Chapter Three Adjustment.—If the conduct that forms the basis
for an enhancement under subsection (b)(10) is the only conduct that forms the basis for an
adjustment under §3C1.1, do not apply that adjustment under §3C1.1.

10. Application of Subsection (b)(11).—
(A) Definitions.—For purposes of subsection (b)(11):
“Authentication feature” has the meaning given that term in 18 U.S.C. § 1028(d)(1).

“Counterfeit access device” (i) has the meaning given that term in 18 U.S.C. § 1029(e)(2);
and (ii) includes a telecommunications instrument that has been modified or altered to ob-
tain unauthorized use of telecommunications service.

“Device-making equipment” (i) has the meaning given that term in 18 U.S.C.
§ 1029(e)(6); and (i1) includes (I) any hardware or software that has been configured as de-
scribed in 18 U.S.C. § 1029(a)(9); and (II) a scanning receiver referred to in 18 U.S.C.
§ 1029(a)(8). “Scanning receiver” has the meaning given that term in 18 U.S.C. § 1029(e)(8).

“Produce” includes manufacture, design, alter, authenticate, duplicate, or assemble. “Pro-
duction” includes manufacture, design, alteration, authentication, duplication, or assem-
bly.

“Telecommunications service” has the meaning given that term in 18 U.S.C.
§ 1029(e)(9).

“Unauthorized access device” has the meaning given that term in 18 U.S.C. § 1029(e)(3).

(B) Authentication Features and Identification Documents.—Offenses involving au-
thentication features, identification documents, false identification documents, and means
of identification, in violation of 18 U.S.C. § 1028, also are covered by this guideline. If the
primary purpose of the offense, under 18 U.S.C. § 1028, was to violate, or assist another to
violate, the law pertaining to naturalization, citizenship, or legal resident status, apply
§2L.2.1 (Trafficking in a Document Relating to Naturalization) or §2L.2.2 (Fraudulently Ac-
quiring Documents Relating to Naturalization), as appropriate, rather than this guideline.

(C) Application of Subsection (b)(11)(C)(i).—

(1) In General.—Subsection (b)(11)(C)(i) applies in a case in which a means of identifi-
cation of an individual other than the defendant (or a person for whose conduct the
defendant is accountable under §1B1.3 (Relevant Conduct)) is used without that indi-
vidual’s authorization unlawfully to produce or obtain another means of identification.
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(i) Examples.—Examples of conduct to which subsection (b)(11)(C)(@i) applies are as fol-
lows:

(I) A defendant obtains an individual’s name and social security number from a
source (e.g., from a piece of mail taken from the individual’s mailbox) and obtains
a bank loan in that individual’s name. In this example, the account number of

the bank loan is the other means of identification that has been obtained unlaw-
fully.

(II) A defendant obtains an individual’s name and address from a source (e.g., from
a driver’s license in a stolen wallet) and applies for, obtains, and subsequently
uses a credit card in that individual’s name. In this example, the credit card is
the other means of identification that has been obtained unlawfully.

(ii1)) Non-Applicability of Subsection (b)(11)(C)(i).—Examples of conduct to which
subsection (b)(11)(C)(1) does not apply are as follows:

(I) A defendant uses a credit card from a stolen wallet only to make a purchase. In
such a case, the defendant has not used the stolen credit card to obtain another
means of identification.

(IT) A defendant forges another individual’s signature to cash a stolen check. Forging
another individual’s signature is not producing another means of identification.

(D) Application of Subsection (b)(11)(C)(ii).—Subsection (b)(11)(C)(ii) applies in any case
in which the offense involved the possession of 5 or more means of identification that un-
lawfully were produced or obtained, regardless of the number of individuals in whose name
(or other identifying information) the means of identification were so produced or so ob-
tained.

Interaction of Subsection (b)(13) and §3B1.3 (Abuse of Position of Trust or Use of Spe-
cial Skill).—If subsection (b)(13) applies, do not apply §3B1.3.

Application of Subsection (b)(15).—Subsection (b)(15) provides a minimum offense level in
the case of an ongoing, sophisticated operation (e.g., an auto theft ring or “chop shop”) to steal or
to receive stolen (A) vehicles or vehicle parts; or (B) goods or chattels that are part of a cargo
shipment. For purposes of this subsection, “vehicle” means motor vehicle, vessel, or aircraft. A
“cargo shipment’ includes cargo transported on a railroad car, bus, steamboat, vessel, or air-
plane.

Gross Receipts Enhancement under Subsection (b)(17)(A).—

(A) In General.—For purposes of subsection (b)(17)(A), the defendant shall be considered to
have derived more than $1,000,000 in gross receipts if the gross receipts to the defendant
individually, rather than to all participants, exceeded $1,000,000.

(B) Definition.—“Gross receipts from the offense” includes all property, real or personal,
tangible or intangible, which is obtained directly or indirectly as a result of such offense.
See 18 U.S.C. § 982(a)(4).
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14. Application of Subsection (b)(17)(B).—

98

(A) Application of Subsection (b)(17)(B)(i).—The following is a non-exhaustive list of fac-
tors that the court shall consider in determining whether, as a result of the offense, the
safety and soundness of a financial institution was substantially jeopardized:

(1) The financial institution became insolvent.
(1) The financial institution substantially reduced benefits to pensioners or insureds.

(111) The financial institution was unable on demand to refund fully any deposit, payment,
or investment.

(iv) The financial institution was so depleted of its assets as to be forced to merge with
another institution in order to continue active operations.

(v) One or more of the criteria in clauses (1) through (iv) was likely to result from the
offense but did not result from the offense because of federal government intervention,
such as a “bailout”.

(B) Application of Subsection (b)(17)(B)(ii).—

(i) Definition.—For purposes of this subsection, “organization” has the meaning given
that term in Application Note 1 of §8A1.1 (Applicability of Chapter Eight).

(i) In General.—The following is a non-exhaustive list of factors that the court shall
consider in determining whether, as a result of the offense, the solvency or financial
security of an organization that was a publicly traded company or that had more than
1,000 employees was substantially endangered:

(I) The organization became insolvent or suffered a substantial reduction in the
value of its assets.

(II) The organization filed for bankruptcy under Chapters 7, 11, or 13 of the Bank-
ruptcy Code (title 11, United States Code).

(IIT) The organization suffered a substantial reduction in the value of its equity secu-
rities or the value of its employee retirement accounts.

(IV) The organization substantially reduced its workforce.
(V) The organization substantially reduced its employee pension benefits.

(VI) The liquidity of the equity securities of a publicly traded company was substan-
tially endangered. For example, the company was delisted from its primary list-
ing exchange, or trading of the company’s securities was halted for more than
one full trading day.

(VII) One or more of the criteria in subclauses (I) through (VI) was likely to result
from the offense but did not result from the offense because of federal govern-
ment intervention, such as a “bailout”.
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15. Application of Subsection (b)(19).—

(A)

(B)

Definitions.—For purposes of subsection (b)(19):

“Critical infrastructure” means systems and assets vital to national defense, national
security, economic security, public health or safety, or any combination of those matters. A
critical infrastructure may be publicly or privately owned. Examples of critical infrastruc-
tures include gas and oil production, storage, and delivery systems, water supply systems,
telecommunications networks, electrical power delivery systems, financing and banking
systems, emergency services (including medical, police, fire, and rescue services), transpor-
tation systems and services (including highways, mass transit, airlines, and airports), and
government operations that provide essential services to the public.

“Government entity” has the meaning given that term in 18 U.S.C. § 1030(e)(9).
Subsection (b)(19)(A)(iii).—If the same conduct that forms the basis for an enhancement

under subsection (b)(19)(A)(iii) is the only conduct that forms the basis for an enhancement
under subsection (b)(17)(B), do not apply the enhancement under subsection (b)(17)(B).

16. Application of Subsection (b)(20).—

(A)

Definitions.—For purposes of subsection (b)(20):

“Commodities law” means (i) the Commodity Exchange Act (7 U.S.C. § 1 et seq.) and
18 U.S.C. § 1348; and (ii) includes the rules, regulations, and orders issued by the Commod-
ity Futures Trading Commission.

“Commodity pool operator’ has the meaning given that term in section 1a(11) of the
Commodity Exchange Act (7 U.S.C. § 1a(11)).

“Commodity trading advisor” has the meaning given that term in section 1a(12) of the
Commodity Exchange Act (7 U.S.C. § 1a(12)).

“Futures commission merchant’ has the meaning given that term in section 1a(28) of
the Commodity Exchange Act (7 U.S.C. § 1a(28)).

“Introducing broker” has the meaning given that term in section 1a(31) of the Commodity
Exchange Act (7 U.S.C. § 1a(31)).

“Investment adviser” has the meaning given that term in section 202(a)(11) of the Invest-
ment Advisers Act of 1940 (15 U.S.C. § 80b-2(a)(11)).

“Person associated with a broker or dealer’ has the meaning given that term in sec-
tion 3(a)(18) of the Securities Exchange Act of 1934 (15 U.S.C. § 78c(a)(18)).

“Person associated with an investment adviser”’ has the meaning given that term in
section 202(a)(17) of the Investment Advisers Act of 1940 (15 U.S.C. § 80b-2(a)(17)).

“Registered broker or dealer” has the meaning given that term in section 3(a)(48) of the
Securities Exchange Act of 1934 (15 U.S.C. § 78c(a)(48)).
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17.

18.

19.

20.

“Securities law” (1) means 18 U.S.C. §§ 1348, 1350, and the provisions of law referred to
in section 3(a)(47) of the Securities Exchange Act of 1934 (15 U.S.C. § 78c(a)(47)); and (i1) in-
cludes the rules, regulations, and orders issued by the Securities and Exchange Commis-
sion pursuant to the provisions of law referred to in such section.

(B) In General.—A conviction under a securities law or commodities law 1s not required in
order for subsection (b)(20) to apply. This subsection would apply in the case of a defendant
convicted under a general fraud statute if the defendant’s conduct violated a securities law
or commodities law. For example, this subsection would apply if an officer of a publicly
traded company violated regulations issued by the Securities and Exchange Commission
by fraudulently influencing an independent audit of the company’s financial statements for
the purposes of rendering such financial statements materially misleading, even if the of-
ficer is convicted only of wire fraud.

(C) Nonapplicability of §3B1.3 (Abuse of Position of Trust or Use of Special Skill).—If
subsection (b)(20) applies, do not apply §3B1.3.

Cross Reference in Subsection (¢)(3).—Subsection (c)(3) provides a cross reference to another
guideline in Chapter Two (Offense Conduct) in cases in which the defendant is convicted of a
general fraud statute, and the count of conviction establishes an offense involving fraudulent
conduct that is more aptly covered by another guideline. Sometimes, offenses involving fraudu-
lent statements are prosecuted under 18 U.S.C. § 1001, or a similarly general statute, although
the offense involves fraudulent conduct that is also covered by a more specific statute. Examples
include false entries regarding currency transactions, for which §2S1.3 (Structuring Transac-
tions to Evade Reporting Requirements) likely would be more apt, and false statements to a
customs officer, for which §2T3.1 (Evading Import Duties or Restrictions (Smuggling); Receiving
or Trafficking in Smuggled Property) likely would be more apt. In certain other cases, the mail
or wire fraud statutes, or other relatively broad statutes, are used primarily as jurisdictional
bases for the prosecution of other offenses. For example, a state employee who improperly influ-
enced the award of a contract and used the mails to commit the offense may be prosecuted under
18 U.S.C. § 1341 for fraud involving the deprivation of the intangible right of honest services.
Such a case would be more aptly sentenced pursuant to §2C1.1 (Offering, Giving, Soliciting, or
Receiving a Bribe; Extortion Under Color of Official Right; Fraud involving the Deprivation of
the Intangible Right to Honest Services of Public Officials; Conspiracy to Defraud by Interference
with Governmental Functions).

Continuing Financial Crimes Enterprise.—If the defendant is convicted under 18 U.S.C.
§ 225 (relating to a continuing financial crimes enterprise), the offense level is that applicable to
the underlying series of offenses comprising the “continuing financial crimes enterprise”.

Partially Completed Offenses.—In the case of a partially completed offense (e.g., an offense
involving a completed theft or fraud that is part of a larger, attempted theft or fraud), the offense
level is to be determined in accordance with the provisions of §2X1.1 (Attempt, Solicitation, or
Conspiracy) whether the conviction is for the substantive offense, the inchoate offense (attempt,
solicitation, or conspiracy), or both. See Application Note 4 of the Commentary to §2X1.1.

Multiple-Count Indictments.—Some fraudulent schemes may result in multiple-count indict-
ments, depending on the technical elements of the offense. The cumulative loss produced by a
common scheme or course of conduct should be used in determining the offense level, regardless
of the number of counts of conviction. See Chapter Three, Part D (Multiple Counts).
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21. Departure Considerations.—

(A) Upward Departure Considerations.—There may be cases in which the offense level de-
termined under this guideline substantially understates the seriousness of the offense. In
such cases, an upward departure may be warranted. The following is a non-exhaustive list
of factors that the court may consider in determining whether an upward departure is war-
ranted:

@)

(i)

(iii)

@iv)

™)

(vi)

A primary objective of the offense was an aggravating, non-monetary objective. For
example, a primary objective of the offense was to inflict emotional harm.

The offense caused or risked substantial non-monetary harm. For example, the of-
fense caused physical harm, psychological harm, or severe emotional trauma, or re-
sulted in a substantial invasion of a privacy interest (through, for example, the theft
of personal information such as medical, educational, or financial records). An upward
departure would be warranted, for example, in an 18 U.S.C. § 1030 offense involving
damage to a protected computer, if, as a result of that offense, death resulted. An
upward departure also would be warranted, for example, in a case involving animal
enterprise terrorism under 18 U.S.C. § 43, if, in the course of the offense, serious bod-
ily injury or death resulted, or substantial scientific research or information were de-
stroyed. Similarly, an upward departure would be warranted in a case involving con-
duct described in 18 U.S.C. § 670 if the offense resulted in serious bodily injury or
death, including serious bodily injury or death resulting from the use of the pre-retail
medical product.

The offense involved a substantial amount of interest of any kind, finance charges,
late fees, penalties, amounts based on an agreed-upon return or rate of return, or
other similar costs, not included in the determination of loss for purposes of subsec-
tion (b)(1).

The offense created a risk of substantial loss beyond the loss determined for purposes
of subsection (b)(1), such as a risk of a significant disruption of a national financial
market.

In a case involving stolen information from a “protected computer”’, as defined in
18 U.S.C. §1030(e)(2), the defendant sought the stolen information to further a
broader criminal purpose.

In a case involving access devices or unlawfully produced or unlawfully obtained
means of identification:

(I) The offense caused substantial harm to the victim’s reputation, or the victim
suffered a substantial inconvenience related to repairing the victim’s reputation.

(II) An individual whose means of identification the defendant used to obtain un-
lawful means of identification is erroneously arrested or denied a job because an
arrest record has been made in that individual’s name.

(IIT) The defendant produced or obtained numerous means of identification with re-
spect to one individual and essentially assumed that individual’s identity.

(B) Upward Departure for Debilitating Impact on a Critical Infrastructure.—An up-
ward departure would be warranted in a case in which subsection (b)(19)(A)(iii) applies and
the disruption to the critical infrastructure(s) is so substantial as to have a debilitating

Guidelines Manual (November 1, 2018) || 101

73



§2B1.1

impact on national security, national economic security, national public health or safety, or
any combination of those matters.

(C) Downward Departure Consideration.—There may be cases in which the offense level
determined under this guideline substantially overstates the seriousness of the offense. In
such cases, a downward departure may be warranted.

For example, a securities fraud involving a fraudulent statement made publicly to the mar-
ket may produce an aggregate loss amount that is substantial but diffuse, with relatively
small loss amounts suffered by a relatively large number of victims. In such a case, the loss
table in subsection (b)(1) and the victims table in subsection (b)(2) may combine to produce
an offense level that substantially overstates the seriousness of the offense. If so, a down-
ward departure may be warranted.

(D) Downward Departure for Major Disaster or Emergency Victims.—If (i) the mini-
mum offense level of level 12 in subsection (b)(12) applies; (ii) the defendant sustained dam-
age, loss, hardship, or suffering caused by a major disaster or an emergency as those terms
are defined in 42 U.S.C. § 5122; and (ii1) the benefits received illegally were only an exten-
sion or overpayment of benefits received legitimately, a downward departure may be war-
ranted.

Background: This guideline covers offenses involving theft, stolen property, property damage or de-
struction, fraud, forgery, and counterfeiting (other than offenses involving altered or counterfeit bearer
obligations of the United States).

Because federal fraud statutes often are broadly written, a single pattern of offense conduct usu-
ally can be prosecuted under several code sections, as a result of which the offense of conviction may
be somewhat arbitrary. Furthermore, most fraud statutes cover a broad range of conduct with extreme
variation in severity. The specific offense characteristics and cross references contained in this guide-
line are designed with these considerations in mind.

The Commission has determined that, ordinarily, the sentences of defendants convicted of fed-
eral offenses should reflect the nature and magnitude of the loss caused or intended by their crimes.
Accordingly, along with other relevant factors under the guidelines, loss serves as a measure of the
seriousness of the offense and the defendant’s relative culpability and is a principal factor in deter-
mining the offense level under this guideline.

Theft from the person of another, such as pickpocketing or non-forcible purse-snatching, receives
an enhanced sentence because of the increased risk of physical injury. This guideline does not include
an enhancement for thefts from the person by means of force or fear; such crimes are robberies and
are covered under §2B3.1 (Robbery).

A minimum offense level of level 14 is provided for offenses involving an organized scheme to
steal vehicles or vehicle parts. Typically, the scope of such activity is substantial, but the value of the
property may be particularly difficult to ascertain in individual cases because the stolen property is
rapidly resold or otherwise disposed of in the course of the offense. Therefore, the specific offense char-
acteristic of “organized scheme” is used as an alternative to “loss” in setting a minimum offense level.

Use of false pretenses involving charitable causes and government agencies enhances the sen-
tences of defendants who take advantage of victims’ trust in government or law enforcement agencies
or the generosity and charitable motives of victims. Taking advantage of a victim’s self-interest does
not mitigate the seriousness of fraudulent conduct; rather, defendants who exploit victims’ charitable
impulses or trust in government create particular social harm. In a similar vein, a defendant who has
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been subject to civil or administrative proceedings for the same or similar fraudulent conduct demon-
strates aggravated criminal intent and is deserving of additional punishment for not conforming with
the requirements of judicial process or orders issued by federal, state, or local administrative agencies.

Offenses that involve the use of financial transactions or financial accounts outside the United
States in an effort to conceal illicit profits and criminal conduct involve a particularly high level of
sophistication and complexity. These offenses are difficult to detect and require costly investigations
and prosecutions. Diplomatic processes often must be used to secure testimony and evidence beyond
the jurisdiction of United States courts. Consequently, a minimum offense level of level 12 is provided
for these offenses.

Subsection (b)(5) implements the instruction to the Commission in section 2 of Public Law 105—
101 and the directive to the Commission in section 3 of Public Law 110-384.

Subsection (b)(7) implements the directive to the Commission in section 10606 of Public
Law 111-148.

Subsection (b)(8) implements the directive to the Commission in section 7 of Public Law 112—
186.

Subsection (b)(9)(D) implements, in a broader form, the directive in section 3 of the College Schol-
arship Fraud Prevention Act of 2000, Public Law 106—420.

Subsection (b)(10) implements, in a broader form, the instruction to the Commission in sec-
tion 6(c)(2) of Public Law 105-184.

Subsections (b)(11)(A)(i) and (B)(1) implement the instruction to the Commission in section 4 of
the Wireless Telephone Protection Act, Public Law 105-172.

Subsection (b)(11)(C) implements the directive to the Commission in section 4 of the Identity
Theft and Assumption Deterrence Act of 1998, Public Law 105-318. This subsection focuses principally
on an aggravated form of identity theft known as “affirmative identity theft” or “breeding”, in which a
defendant uses another individual’s name, social security number, or some other form of identification
(the “means of identification”) to “breed” (i.e., produce or obtain) new or additional forms of identifica-
tion. Because 18 U.S.C. § 1028(d) broadly defines “means of identification”, the new or additional forms
of identification can include items such as a driver’s license, a credit card, or a bank loan. This subsec-
tion provides a minimum offense level of level 12, in part because of the seriousness of the offense. The
minimum offense level accounts for the fact that the means of identification that were “bred” (i.e., pro-
duced or obtained) often are within the defendant’s exclusive control, making it difficult for the indi-
vidual victim to detect that the victim’s identity has been “stolen.” Generally, the victim does not be-
come aware of the offense until certain harms have already occurred (e.g., a damaged credit rating or
an inability to obtain a loan). The minimum offense level also accounts for the non-monetary harm
associated with these types of offenses, much of which may be difficult or impossible to quantify
(e.g., harm to the individual’s reputation or credit rating, inconvenience, and other difficulties result-
ing from the offense). The legislative history of the Identity Theft and Assumption Deterrence Act
of 1998 indicates that Congress was especially concerned with providing increased punishment for this
type of harm.

Subsection (b)(12) implements the directive in section 5 of Public Law 110-179.
Subsection (b)(14) implements the directive in section 3 of Public Law 112—-269.

Subsection (b)(16)(B) implements, in a broader form, the instruction to the Commission in sec-
tion 110512 of Public Law 103-322.
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Subsection (b)(17)(A) implements, in a broader form, the instruction to the Commission in sec-
tion 2507 of Public Law 101-647.

Subsection (b)(17)(B)(1) implements, in a broader form, the instruction to the Commission in sec-
tion 961(m) of Public Law 101-73.

Subsection (b)(18) implements the directive in section 209 of Public Law 110-326.

Subsection (b)(19) implements the directive in section 225(b) of Public Law 107-296. The mini-
mum offense level of level 24 provided in subsection (b)(19)(B) for an offense that resulted in a sub-
stantial disruption of a critical infrastructure reflects the serious impact such an offense could have
on national security, national economic security, national public health or safety, or a combination of
any of these matters.

Effective November 1, 1987. Amended effective June 15, 1988 (amendment 7); November 1, 1989 (amend-
ments 99-101 and 303); November 1, 1990 (amendments 312, 317, and 361); November 1, 1991 (amend-
ments 364, and 393); November 1, 1993 (amendments 481 and 482); November 1, 1995 (amendment 512);
November 1, 1997 (amendment 551); November 1, 1998 (amendment 576); November 1, 2000 (amend-
ment 596); November 1, 2001 (amendment 617); November 1, 2002 (amendments 637, 638, and 646); Janu-
Historical | ary 25, 2003 (amendment 647); November 1, 2003 (amendments 653, 654, 655, and 661); November 1, 2004

Note (amendments 665, 666, and 674); November 1, 2005 (amendment 679); November 1, 2006 (amendments 685
and 696); November 1, 2007 (amendments 699, 700, and 702); February 6, 2008 (amendment 714); Novem-
ber 1, 2008 (amendments 719 and 725); November 1, 2009 (amendments 726, 733, and 737); November 1,
2010 (amendments 745 and 747); November 1, 2011 (amendment 749); November 1, 2012 (amendment 761);
November 1, 2013 (amendments 771, 772, and 777); November 1, 2015 (amendments 791 and 792), Novem-
ber 1, 2018 (amendments 806 and 813).

Section 2B1.2 (Receiving, Transporting, Transferring, Transmitting, or Possessing Stolen Property), effec-
Historical | tive November 1, 1987, amended effective January 15, 1988 (amendment 8), June 15, 1988 (amendment 9),

Note November 1, 1989 (amendments 102—-104), and November 1, 1990 (amendments 312 and 361), was deleted
by consolidation with §2B1.1 effective November 1, 1993 (amendment 481).

Section 2B1.3 (Property Damage or Destruction), effective November 1, 1987, amended effective June 15,
Historical 1988 (amendment 10), November 1, 1990 (amendments 312 and 313), November 1, 1997 (amendment 551),

Note November 1, 1998 (amendment 576), was deleted by consolidation with §2B1.1 effective November 1, 2001
(amendment 617).

8§2B1.4. Insider Trading

(a) Base Offense Level: 8
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