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b8 64349,' and Hill V. Lockharf, 414 U.s. 53 GED)
7o dL_‘/‘érm/nz, i a pla is knowz}»//y, va/un‘/&n'/y,
and Inte //%em‘/ ) made, where a defense
|attorney [ied 7Z; his client, M/S/-Md/i%’ his clent 1o
accept a plea he never should have accepted ?

Also, whether the Cowrt of Apwa failed +o
apply 1he applicable stendards in Murray V.
Carrier, 411 U.S. 418 and Mc Clesky V. 2ant 429
U.s. 4ay in dcfa'mlmgp whether a D-C. Code ¥ |
23-110 motion is @proprtéfo Ffor defendarits that
can demonstrate that they were prevented by
&Lce,o‘f/bha,/ circumstances +rom ra,[s/}% Fheir #ssues.
at the proper time
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. Statement of the Case

I On December 5 2012, petitioncr was arvested by
Fhe Dc /‘7&7‘f¢/>o//‘/‘d,h Plice Depastment Human
Trafficking Unit, and prseifed 1o a Mapistrate
on Decem ber & 2o/a.. ‘ ,
Petitione was ordered hetd withoud bond
wrsuant 10 D C. Code ¥ 23-130a() and was hetd
In preventive detenton '/7'"’0%% oud" The
praéccd/h/s In This matter.

. On May 8 2013, pa‘l‘/‘fléner was I nhdicted on
Sit counts of First depree Child Sexual abuse,
tn violation oFf D-C Code ¥ 22-3008; Two |
Coun?s oF Second depree Chitd Serwa] adiuse,
Nin violatron of D& Code 522*3007,' Five
couwrts of ,Dccndu'/}; of @ minor-, Ih violation
of D¢ Code 222°2705, one cownt oF enticing
a child, tn vt 0 laron of D.C Code S(;D*Q-?ol—/,',,
dnd one cowunt of contributing o the -
Adelinguency of @ minor, in Violation o+ DC.
Code 2 23" 811 B)B). o

‘Ih adt ron, />¢7"/7‘Ibne,r'5‘- brother was
IndicTed on one count of Poanderingr, and a
Frial Aate was Set for Movemdér 13, 3-0/3.

3. On November 13, 2013, alfhowph all parfres
arnonnced teady, he proseci o Auring an
b)é—par‘fc CO"'/'Ofenc_e with '7%& Lcdfe Jevea led
+hat be was /m,w%* d,'ffzcadé Secwrins #he
J‘L%opox'ea/ Complashant For Frial. |
et1tioners counsel Ardpt 01?/&07‘, and 1he
matfer was Cdrr/éd urti/ Movember ‘5, 2013 .
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1. On November 15, 3013, the prosecutor, a pasn,
dkr/noc an 6)6-%./—7"& Goh?ﬂcr(,nc_e, with ‘f’/)e_(/udfg
c?/(/pajn, incdi cated That he st/ was Uunable 1o
fecwre ‘f’/w,. S‘g.ﬁooscd comP/aJQauﬂ” 7£oij ‘/Hq/.
;fi/m'n, pc‘/‘/ fla_h&/:? counsel dl;/h’?‘ o é/&c‘f'.

ough petitioner was not informed of +he
reasons Tor the dd«yy) as 7%4}/ were Conducted
In ~e4¢~paf‘fc bench 00/?70&&’/7 ces between The
prosecwtor anrd The Judre, a new Trial date
had been Sct for Maurch 31, 2014 .
Both, petitioner and his Drother maintasned
Fheir 1hnpcence.

5. On March 14, 2o0i4 af +he trial readi ness -
Awmoc both Sides announced ready For
7riad, and trial was set To berin on March
31, Foid, , . ‘ '

b On March 28, 2014 The matter was Transtored
7£i'om x/bcdf(/ E«m:e,)/ Jo/?hSon 7o J%a#c L')’/m.
Leibovite .7£0P +trial. '

Apain, though in open cowrt, Ths Fime, The
prosecutor indicated +hat he was stil unable
+0 JCcure 74:& S‘R7D,Doscd COMP/UI:)@./- -#or- ‘f'l'l.@/.

1 On March 384 Soid, Under 1he acvice of his
| Counsel petitioner accepted a pha fo. one
Cowunt ot First defre& child Sexual abuse
Gg /WJ‘_, and one cownt o‘f pa,nd(,ng( 0'7"«,
Ml})ok 7yws), ran concuwrrent. o :
Peﬂ“/?"/.Ohch‘ bro'*?‘)a'_? »G/)U/‘&S’ were dl-&'h?i.S.ch(.

8 Pm%l,y 7 days later petitroner wrote The
Cham besrs of Judeos Leihoit> serosiine Aic




- Y
w:Shgs +o withdraw 71he P/{;a., gaj‘w/ A;on'/ 1, 2ol
receaved April 14, 9~oz4>/4pp. c.

" The Trial (/&dfo conductled a KRule 32 /Le.ér/hoc_
1o determine 1 She wouwld atlow nyfﬁbhu’ +o |
withdraw “he f/&a,-.@lfuﬂ" I, doiH. dcmao Ccase
ho. 2013-CFI->0908. App. F |

10 Retitioner appealed The Trial cowrts decision
10 the Cowt oFf Appeals for the Dstrict of
Columbia. (4}»{/ 39, 0t . a/ﬁ’/r/ncd) cage ho.
V1 #-cF-a7s. App F. | |

" P&?‘/ff/bncf then moved To Chd/enfe, he _
ConvicTlions Collaterally 6/ way et a D.C. Coie
< 23-110 .M,o‘/‘ion 7o vacafe and Set aside.
'er, conviclions, claiming Facts 1hat his
NSreth Amendment /uamée o the etfective
assistance o_vc counsel at all cprtrical 5‘7‘@/&9 :
had been violated. C/&&bua_ry 2.9, 320/9. dempr
Case ho. 20i3-cFI-20908. App F.

1a. Retitioner, apain, appealed The Frial cowrfs
ﬂ/ec/s/én 7“0 2. Cowst 07( z4p/>ga,/$ 7"0/’ 7%6,,
NDistret of Columbia.. (January 27, 2030.
d/ﬁkmaq’, procedural HefaitY case no. 19-co-
>3p. APP F.

/3. Po?‘ﬂ"{énw then moved To demonstrate +he
Mcap‘f'/oqa,/ 'le-ou,mm Qmauﬂ?‘/;’% *o Case
and prejudice which ekcuses a procedure .
defawl?, b)/ way of a motion Fo Recall #Hhe
Mandafe, with Facts, r//«jm:}d»c Ineffoctive
aLS1STance. a7£ avpellate. cotncs | (Datobhosr 15
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a-oa-o, de,n/ed) Caste ho. 19-C0-3%6. /4,D/>. £

Ip@a¥téa// nafed that .:4,/70&//%7" does not :
Challence 74& cowrs decision in 1his appeal but
| attemptc Fo 0/24//%/& appelletfe counse s

erformance in his direct appeal, no. 14-CF-27s;
therefore, +he Clerk ;S)?UI File These pleach LS In
appeal mo. I4-CF-975. c/anwy 26, 20317, a/e,m'ceﬁ
| Aep. F. ' '

. Retitioner, by way of a petition for rcﬁw/7
 |en banc, pmw?" To Rule 35 BWD&), +hen |
|moved To demonstrate That the decisions of #he
division conflicts with he cowr’s controlhin
aun%am’?‘y, and thervfore consideratton by f%i
Full cowrt is hecessary to Secwe and |
masntasn unformity of +he courts dectsions.
Dehvered, Febuary 9, 3031 Received, Febuary
23, 2021 - Returnedg to Petitoper, Fobu,a;r/ 23,

aoap case ho. 14-cF-775. App, F.

T, Brief For Petitioner

P&?“/?‘/'onor, Sason C. Wh ren, mpeom/y Jepuest
'7("/mf The f«,o/e,ma. Cowrt of e, linivead SHstes
IsSe, This WHT of Certiorari To the Cour? of
Appeass For The Oistrict of Columbia, as

presented herein ! '

T, #&ndarv/ o Pevien and Aﬁo/fazé/c [74,/
Phna:)pk,s :

D C. App. B. 41 &) S‘ﬁj‘c{ #d,f‘,'.an/ maotion Fo
recall ‘/’/z& /n_a,ndq_fe, must be Frlee within 180
davs From i55suance. o 1he manrAdatr.
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D . B 35 @R Shfes, a Fleed by
@A /5223‘5 ’s 7"/"{00/ Loted if /f’j?ifrqosﬂ‘td h
The institudtions infernal masl S’/S’?‘cm 6n or |
byﬁm the fast da}/ Zor 7‘/’//% with evidence
1(5’)&(% as a patmark or dafe Sféfnp) S/)OW/% That
Yhe paper was So Aeposited and he postape

4. .Dlg'CdS/én . '

This now Ar/}%: mto 7«%7%0 Fhe proper |

Caleul atrons ‘of The 180 Aays From The date the
mandate was isSued, and also what date was
petiTionesrs motion Yo recall The mandatz

entered?”

The mandatz. was issued on Febuary 18, 3030,
Petitioner enfered his motron To recat) the
mandale on /40%“,97‘ /14, 2030,

Retitioner, /n ‘cafewdating The 180 days From Feb.
18, 2030, keeppry tn mind that 3020 was / ear
ada//}a»c a :{Cf/';"o he tonth of Faﬁwyf«f 4
Calcwfated 74&7" Yhe 180 day dead Itne. would
have been ﬂufus'/_ 16, 2030. Bul Because The
/414 o 14%«,57“ was on a Swnda , and tThe
instfutron /W /_ncu'/ SysTem /.S' closecf on
weekends, petiTionesr Z:'s moT4ohn on Fﬁé/a)/ The
147, The datz SfMPcd on The delivered /&fa;/
envelope, postape That was prepasd, & days
before the Aupust 16, 3050 deadline. .

TFO%AJ +he Cowrt of f’me,/S For the Dlgf‘/.«fo’f‘af
Coluinfya may d;?dfrcc’ with This C@/_ca,/aa‘wh
Decacse /pe,'fﬁ"lrbner 7ledd his moTton o Vteca
“he mandafe 1n case no. +1-Co-326 . and hat
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Constituironal oﬂwmf‘c& o The Afective 6?,55’1.&7‘@%
oF Counsel at all éritveal Stages, because he '
accepled The fovernments plea? .

This how brinps 1 rifo 7«4;7"70n, 18 Co///nsg 464
A.ad '/3-4{/ (D.c. 9-0/9 the Proper /{fa,/ STandard
NThat 1s applicable” To petitioners Sieth Amendment

/5Swes 0'7 wu%dmw@f Ttis unconstitutional plea?

b Arpument” '

| Clearly, Gllins does ot apply o petitioncrs
collateral atfack on his comstititional ripht +o
the effective assistance of Ccounsel.

Furst, Collins Sowcht review of an order oF 1the
Trnal court, which denied his motion +o Suppress
g Qn//.é/e evidence.. -
In Co///‘rrs, after the motion was dered Collins
entered a plea of Fuitty. In his review Colling
c/d,/'r:rca/ 'Hz@?" the tral cow Tt erred 1n de,nyli‘%'
his plre-thal " motion 1o Suppress becawse poliee
did rot /wi,ve proba_,bla cause to arrest him and.
Conduct a Search i1ncident to arrest:

On appeal the cowrt held #hat the record dicf
not reflect +hat the p/ca,' eement was .
Conditronal, defendant _d/dh?’c;,//(,f@ that 11 was
and There were ro whitten oF orvl indicia of a
Plea conditioned on a ripht to appeal ‘pre-thial’
madters, So The pla was presumed 1o have been
unconditional. see D.C. Super. Ct. P. Crim. P Il @
. |
Ih stark contrast, ,Dc?“/?‘/o.her- IS Seekiny To
wWithdran an unconstitutonal plea. based on The
Ineffectiveness of his Trial Counsel, Specitically in
’/7')0 ,D/e,q_, process. P&f‘f?‘/bh&r n /n'S‘ l’awé,w c/d,t)r»S
71174:7‘ ﬁ& 7“/’/&/ Court abuseA it< AL S rswtinn i
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| hot conducting an e,w'de,nﬁéu/ /)eanh/‘ 10 ascertzin
| the merits oF pc?"fﬁbncrs‘ clasms. .

| DC Jyper ¢ R Crim. P H @G Speaﬁéa/,// »
| stetes that Collins failed 70 Fegerve in ka'i‘/;'%'
| the ripht 10 have an appellate cowrt Feview an
ad verse determinadion of a Sp@&/'f/éd pre-tral
| motion. |

L FetiTioner, on the other hand, Filed no Such
motion pre-Trial, |

Aceordn 5/_, what does apply in petitioners case
1S Strickland V. M/d/?/)//%'fon) Y66 U.S. at b34, Hilf
V. Lockhar, Y74 U.S at S McMann V.
EP:'aAardfon, 397 U.S. 754, 771, h. iy 0470))' and
| United States V. /‘7¢C'o)/, 315 F3d 103, 197 (D-c.
Cl.r_. 9—009.

The fm/}/ Prongs /;af/'f‘lbne,r must demonstraie is,
petitioner must show his Thal counse/é
performance (1n 1he plea process) was deficient;
| end ‘/'fm/f Those deficrencies /.ch(,/&'d/c'ad
p&?"zf/ahcr. see Strickland, Yot U-S. at L94. |
| Ih +he contect of a /’M'/‘f’y p/ﬁa, P@?“t?‘/bhu’ must
\show That but for counsels unprotessional crrors
‘/’Aup, IS a reasonable Pkoéa,b//f}/ exist thad
| petfifioner would hot have accepted +he pla
| ancd wowld have insistkd on Fon to tral.” Jee
| Hill, 9414 4.5, at 59. 41l 1haT heed be Shown is a
| easonable praéabl/ﬁj/... Suficient 1o Undermined
| confidence in The dlefendants decision To plead
lfuitty. see MeCoy, 315 F3d at 107 (B.C. Cir 3000)
Qu,o‘fl% S‘f‘hck/ﬁ.hd.; at 6719: o
lec,w/ﬁ'e,) /De;’/'ajnlh +0 k:aara and plfe(/ud/be,,
Nard 1he etfective assistance of appetiate
| Counsed. Petitioner must show, in a motion o
| Reall +he mandatz, that +he bevtormance of

}
s
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appellate counsed Sell bebow an azé/éc‘/‘ﬁ/e
Standard of reasonebbness, and 1hat petitioner
Swtfered prejudice. friffen V. United States, s1g
Add at 1176, See STrckland, Hit u.s. a1 t85-78.
%maﬂ/ , Ohé/ when ~fnorzq’ 1ssues are a/(,af/)/ .
S'ﬁ’olfcr ‘/’Ad_/: “hose /vn'/suﬂ“ [ will The prcsum/b‘ﬁon
of effctive assstince 07@:&//@7" counsel he
overcome.”. Smith V. Robddins ) s58 U.S at 288, and
Fitioner demonstrate (/quf‘ +hat 1n DC. Coce ¥
A3-110 mof/brxgﬂ and his mitron To recadl the manddb.
Mouf/; The Cowst o’fAP/aea/s For The Djﬂ‘/’t&‘ of
Cq»’w&@ dt»f@frc,e, when ordered +hat even iF
'f?me,/ '7‘/ /e;/, Pb?“/'fléncr ‘Fm./c_d +o &{7"4,5/15'4 a_bases
or?ée, co T To recall s mandate. Futher, v+
was arddesed 'f/)a,f, ‘W//d/ﬂ‘ bas hot estalblishedd
a basis For s 7o reconsider ot prewbu,s
Aecisiorn aitl-min ‘ the THal Couﬁ‘r W//&c‘/"/on
of appellants clams That bis Tral counse! was
notf" ready for +rial. Sce Qanua,ry >, 9—0;;(9,4,9/;./-‘.
| Fist, petitioner notes Fhat his claims o
ineffective d,SS/é’fd:{?cc oF counsel are hot based on
Trial counse/ not be//% /'ccwﬂz ~for THal as otedered
6)/ +he Cowrt oF z4/p¢a./$‘. Wha 1 /)c?‘/"/'/o'he,r‘ /s
o/a,/}y?,'n 18 that his Tral counsel .u/rone,ou,sy
aw/w.S'e,o{ p‘w,?‘/?"/'onof +o a,ccc/of The fovcrnmuﬂ‘r
lea w7 04«:,7" ’”a/b’;’éf +hat hecesSary /hdependeﬁf
/_rn/&ﬂ"ﬂfa/fmn info Fhe Supposed complasnant; most
/M/;>0k+@7‘6/ the s a,qxﬁco/ Gor-n/)/@'nwfn‘r Presence,
g*ﬂafck éu%c s‘p&c/ﬁCQJy /nstructed To do So
r%eaq‘cd ly ;5)/ pefitioher
Thereore, petitrioner must re-visit the facts
infroduced 1n his motion To recall The mandate,
and lave The Aecision Fo 1his Honorable Court
on 1+ pDetrFioner haoe <atistien +ho <tnndnsde
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hecessary to estublish cause and prjicdice.
: 5@7’7&)0@/ Cl}ém#@cas |

The Cowrt of Appeals Ffor the District oF _
Columbia, has kpeatedly <ipressed fs Concerns that
D-C. Code %33-110 not be used as a Substitrte
for dweet refet. S4 epord V. United Statfes, 533 Ax
1278 (DC. 1981), Head V. United Stades, 487 Aad Yso
D.c. /785’). o

In Head, the cowrt stated That relieF under .
>3-1ip i.s appropriale an// for Serrous detects in
the Trial that were hot correctable on direct
appeal or which appellant was prevented by
¢w¢P'f/onaj Circwmstances From m//'sﬁbc on direet

_ Q,D,Oe«/. iA., at “si.

. Discussion o N

This now bn}%s the de/ﬁnﬂ‘/[m of ,ézce/o‘/.'/éha,/
earewmstances’ 1nto 7ues7"/on. | )
The Supreme Cowrt 'in /’706/¢sk)/ V. Zant, 497 u.s.
at 494; (dentitied 3 fyp&s ot ucef‘h;md
Circumstances. We now focus on humber (),
consﬁfu:/‘/bna,//)/ ineffective assistance oF
ap/ae//aj‘c) Counsed.

B Atpument

n 1neffective assistance of cCounsel ercuses.
a procedural detadt on wheve +the ineffectiveness
of Counsel was The cause of the proceclusal
defawlt" Murray V. Carvie,, 477 U.S. 478, 488
6‘739,_ C:f f the procedural Aetzwtt (S The reswtt
oF incffective assistance of counsel, he Sivth
A’m&n//mr',n‘f l"ff&/‘le }’Iﬂu,l‘ﬂ,f Ha.?‘ )”/,_(’Dnn(/'[\/‘/l‘;‘r/
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7£0V the dgf'mH‘ be /}npw‘f‘cd +o the stete...) See
| a/s0 Wa/sbmapﬂn V. United States, 834 A.24 ot g0y
| A. 10, /\':w‘fa’prc%/‘r%‘ Murray V. Coarrier as SQ}//%
s 3%47“ Ineffectiveness o COL(IPS-C// may constitutz
 cause”’ only when that ineflectiveness is the
\Very reason why Such clasms were not made on
Vdireet appeal.
/?a‘/’lf/éncr &lf%&s ‘/’;Id/‘f‘ /)(, in no vva)/ S/c,of' on 61,‘-‘
(riphts and showld not be barred From r«,:k/)%'
/7/'5 consTrtut /_ana,/ clarms. Fetitioner b%a_h his
a;ﬂ‘ahp +o withdran the plea '“”“f/’/}’ 7 dajzs
| affer 115 acoeplance when_he wrote The Judpe
L ccprescing his wishes. see (etter +o Judpe Lybn
L eibov. )/4/39. C. Ln his letfer he expressed hon his
—f‘h:d,/ Counse/ -/‘a,/kcd A/m out o‘7c hww@[ 7£OI'W¢U’U/ fo
+/—/4,/, and decewed bim mto xca,of‘/)% a plea he
|hever showld have a,cce,ofcd.

|\ The #riaf cowt conducted a metion Aw/)%'
[ Rule 32¢)) on Au u.;f l, Q08 In which pelrtioner
| was dlesred his constiTutiona/ rzf/r/- 7o withdhaw
1 #e Uhconsﬁfk:f'/oh«,/p/ea,- Dun'r% Adirect and
\ Cross ceamination of‘l"kia,/ Cowunsel] at This
Aear(% these precise (Terations 1n Support of
,D&?‘ﬂ‘loheff claims Were revealed and made ,Dcu-?"‘
: a‘f the recore. Rt Tioner Then moved 7o appea/ The
Fral cowsrts Aecision.
Rtrtioher was appointed counsel For Fhe Sole
;. purpose ot q//'rcc?“ appaa./ . Db}r{gc' /Drc,ba.nu‘/éh For
petitioners divect appeal, petitioner 1nstractes

Po//a:/'o counsel! 70 order These S‘,De,a/'f/'c
‘/‘l’d,nrcm}vfs @tgﬁ‘ /, 90)4—/, Mov., 13 ana /€, 3013, and
March 28, doi) in which he did @l but 33819
and up/d_/.r.vcd To appetiate Counsed 'f/)rauf/) Phone

C'Unvrx(a+/ah<‘ an~ ma_z‘/ WA-/ ‘/7‘:/,(4 'finnﬁﬁy.nﬁ Yy .

i
i
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mos7T /f;v/Do}'?"Qh'f‘ to /)"S. afpeaj See (d‘fa Yo /‘7/6/)44,/
L- 5',94»6‘6/’) (4/7 . D. Rttioner was afaJ‘n Aenied s
Aesired mﬁdf and now suffers actually and
Jfk/ésfa,f;ﬁd,/éz due To 1he wn:*#wﬁéna,///)
1nefiecTIVeness oFf his appellate cownse], Trom
Counsels Feifure 1o locate and present This ,
J;Dea/zé/é Testimony and cwdwce, 7o 7he court of
appeals when 7%5’6 precise ferations oF
dyw_mfs Xnd »e,‘w:de,nce, was rea.d/{v aveu labfe
and in. a/o/:¢//d/7‘c Gokhsc/S _po_ﬁcsxlon,_“l%d would .
 have J‘nﬁoor?"cd and §‘D//dz7€(a’_ p(,?‘/?‘/éna—s Clawms
oF bis Thal Counsels inelctiveness. ‘_

¥ S"/_’Waro{ oF Peview and Aﬁ/téq,b/e) Lepal
Fr. M&/P/&S‘ :

p. Tneffective /4'551?7‘@% of.Appe//a:f'c, Cownse!

Lh order for petitioners clams of meffoctive
w;sf@c@ of appe llate counse! 7o Sicceed, .
petitioner must Aemonstradte that the perfamance
oY counsel fell below an sbjective standard of
reagsnableneso " and 1hat petitrone Suifiered
Propudice, L., 1T must Be estabhshed Thad
7%7(4’?/ 15 A& reasonable _Proba‘él/ﬂﬁ/ ﬁd b 7£OI"
Counsels anm?cc,ss;énav/ errors, 7"7‘;(, rasu/f’{') 070-/76(,
pmcwofﬁys wowldd have been oA1tferent Jriiten
V. United Stades, 598 A.od ot 1176

B C'omof‘/g[ The Record |

| Thouph appellade counsed, in His openins Eriet
For petitioners direct appeal attermpted 70
ntroduce his statenent ot Fact oF #he cag

appellate counsed mistn prefed Some very
important Testimony and Facte +hat are
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k(,/,',\(a,r_;‘f' to p&‘/‘:“ﬁbhers claims. Two of which

|Petitioner will now correct

Ln appellate counsels statement of tacts

(Counse] stated on page 15 that appellant was

no7‘ _rv'w'dz,c/ with the Co}mp/xf'm'n withess bt

c_‘a/ 1Freate until The a/a)/ 07"‘/%2 Triad @h‘v'

7:»: 8114 P.‘D/’PP. A. Then a/faun oh pafe 31 SZ;?
\appe,//&/ﬂ" deh’flbroyl&(ed_ﬂ& 15/' wflﬁtﬂg

 unti | Fhe eve of Frial )(G!ﬂ‘/rdtc Te 8414 p.3‘1~‘—l3> .

Ap. A, also .StcC/V/.c/me/ L. Spekter - 0pe,ni9c Brtéﬂ

APP..D. .

&/wé/, as seen on pape 1, and pages 39-43

'Fl’dm _‘/’AL z‘hf /st ‘f’kd.n.(‘cm'/;‘fs', P—&?"I‘ Joner

| FestiFied #o no such Fhinys.

| Tn Fuc? In petitioners first letter o appellete

lCounse/ Pe/-ﬁ?‘/bne,r- S'pec/ﬁé«,/év explasned That

lhe hever seen or vecelved 2 Copy of a birth

| certificate from his Friad counsel, but on ly

| receved a Copy From /‘7l'; {4m/iio Niéha/&f, '/’/1(;

| Counse! apponted 1o petitioner fur 1he g Ist

motion hearing . An issue that we will discuss in

this motron. . | |

’ Anotbher m::smfcr/?m;ﬁd‘/ on b}/ .a,ope///aj“e, counse!

lwas counsels lvose wse of 1he Ferm Fake ID.”
For 1he record, 1he favcrnmenf‘ never proved 1hat

The 1.D. That was wused by The supposecd

VComplamnant was a fake, and The fact that

| THal Counsel hever ékouf/ﬂ" This ISSke wp 1n

| pre-Trial, was as £ %o accept The /)rvrwaﬁbhs

‘H)Ml/ as '7£ &of '

é\

f Fues ermore, 7%_6_, ocovcknme_h‘/‘ hever vazé/ed

5
So//a/ evicence That 1his Supposed Complanant
(was in fact EB., and apain, 1hal counse] neer

| independently investicated who #hés suomosed
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&0’»4,0/41)1@* was esther. |
| 77:01,%4 tral counse! oA ‘f"a‘ﬁﬁ/ fhat hes
investipator in Seatfle was Unable To locate a
bt Cazf‘:‘ﬁ‘cd;f‘(, on a female named K.B. Fron
feq#/eJ M/ﬂsﬁ:h/efoh_. This d,cfua,//)/ In J‘up/pokf‘ ot
p[/“:?“m/?ers o/cu'ms 67‘ 8-/ ty P o3 aft 9-0—30)/4/7_54,
Momyf,k, @pf,//a,fc Counsels lo0se Use 075 Ae
term Fake T D "was used '5)/ appellate
cownsel as he Paft.f‘loh&k /thu;f‘fd 7o counsel
that the Supposed complasnant had a fa ke ID.
This was not the case. What was < lear!
LLp [&ined In /;1,7“/7"/éh¢r$ /&#?’.* “o appe,///qj’c
counsel was Fhat petitioner instructed his
Hal counsel o investigate and possibly
Show That the Supposed complasnast was in
fact Ericka Pence Williams (’7%6 name on the
T, D. card Wr% '7%6 Jégoposaq/ 4‘o/n/>_/d//74/77‘$ ‘;%‘9,
only because 7"/?& /ovu'nmurf never disclosed So lid
evidence, proving that she was in fact K B.
Which we will also adress 1n +his motron. See
leter +o Michael L. JJDek‘/ti)App. D, also See

ff’—h -1l pdi at 5‘-8) 4/>/>./1.

. Deticrent /‘%Vfokrnance, @“’“’S’Q

C ownsel on @/D&Q/ P%/;S’cq’ Y iSSues ) that
\petitioner was dissatistied with cownsels

Sdden change of demeanor aboud movin
forvard +o tral, (2 that /oaf/ﬁbba- c/,;/hnf
have Sexe with The supposed complasnarts (D
trial counsels lack of preparaivon, and
/M%//, &) ex -/oa,ﬁ‘c conversaFions between The
Prosecutor and *he /ud/’e G/-ucgfc r/O/)DSob).

The Ffrrst +bhree arputments were borderline
ﬁk/'vo/ous, 6Jpeczéc//y with counse! offiring ho Fype
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| oF evidentiry Support Phat held merit: Agelate

Counsel Seems 1o have only repeated clasms
verbatim from The Aup. Ist heanirg Franscripls,
And the last arpument was comp ety Frvolows,
/M,y/)% no relation to petrtioners wishes o
withdran ‘the plea . |

Soreover, all 1he arpumests madk, but the
last, were zlread arpued on . It and
wa:qunfy’/'dwz‘/ by The 7"/14,/,41?0107‘] and

thes, bein af«uh introduced, verbatim, with

ho hew fnd/r;g:, were bound 70 +ail on Airect

But [et ws Fast _bn'% +o /l/ﬁf‘ tssues “Fhat
appellate Counsel/ {/nored and Adnt a:#am/; to

rasse on appeal.

In ayo/;&//af& COUhsels a,au-u}—%_ briet on PosLe
17 in bis “7“’”“”‘7‘- Counse/ 5/’:&7%/ tentronedd
that 1+ was underctvod 1hat Hhe a/;/:aa//aﬁf' '8
Nt clasming a detoct in 1he Rule 17 g.ﬁrocced/h/:s..
Thow, 4 P@«f‘f/})hu—, /n hig /4%*. e a 7"@{7‘7/#0/:)/ hever
ver a,//)/ stated that There was no defect in +he
Rule 11 pracccd/ys' , bt acredits his not Mm'm,,}g
a defect 1n The proceects }%: @&rbao//)a to hus
Vhoijd,{;c& +o /;LW But O/edl’/}/ the n .om"ij/ ot
pe/f/f/ohe,rs ﬁff'ﬂno/y 7“/’0m z4bbp Ist Lifyesses
thoat +here was in Fact a vahd clasm of a
defect in the Ride I proc&cdzy's Yhat neeatd to
be addresced on appeal. Appellate counse!
ovesrfooked fﬂrﬁmon)/ From ,De.,v“ﬁ“/ém,r- é//}eof ard
Cross eramihation) when petiPioner Stated >3
Adfferent Times how he was mentally hot
present and 1n a daze, and confused after

his '/’/’I'd// Counseds Swdden chonne. oF divecstion
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about mow}% Yorward o Trial. P&‘fl*/bnq o/ca.r//
+YestiFied 1o des n man?‘q,/// and wof/ona/ﬁ/
Forced é/ Hriallcounse! Fo accept Yhe plea .67'.
8'1-1H.P./3 at 10-(7, ZLd. Pl at 1-10; Td. /;.S"/ et 9-
14, L. p.5S at 1S-03, LA p- 66 at 20-25; Tl p-13 &t
/- l"l) /4/.>/>, A.

Appellate counsel overlooked Festimory, and
overlooked petitioners initial /(;7‘:“&7‘%/ The Judpe,
when pettioner stated he answered the yudpe
quesTions a,xard/hf To what he was instructed,
not The 7‘/’147%(7.7— LA P 31 at 17-p.33> Ln. lS)App-A.
also See (i' mtial letter +o Jud/& Lyan Leibovits)
App. C. | |
Appeliate counsel overfooked the Fral pudpe, in
her decision 1o hot allow petitionesr 70 withdiaw
The plea h‘fa‘/)% that counse! did advise
/?&‘fl'ﬁoh(,r on whait 7@97‘/&&3 would be asked
ln “H?& Rule I ,D}'ocaeo/m 7 Sq/?po}—‘/" ot )
petitioners clams that he answered according
to what he was instructed, not the Fruth. (v I,
P 119 at >5- piso tn.3) App A

Furthermore, appellate counsel overlvoked 7The
wdpe , /h her decision, J’/Dec/ﬁca,/é/ SHtzte. That
petitioner made bﬁ?//’?‘? Fo comvince. her Auruy
+he Rule I procccd/r%.?.(ﬂ. I, p. 150 at (5'—‘/9,4/9/2
A This bemp 1n CompleTe Support oF /.967(77‘/0/7@/—:
clasms That he answered The guestions asked Py
the Judpe @ecorddinp 1o what he was 1nstructed
é/ Counse! §o T7e Sudpe would accept 3 /)éa,
and ho? /'o/&é+ Yhe P/éd« 6}—. T. P at I—-Ig /17>P,a4-.

These overdooked Festimonies are direct clawms
of defects In The Pule !l proceects nys.
Appellate coursel CompleTtely Fasted on A Auties
7L0 /7/5 G//(,n'f‘ Ouﬂlhd in Poe. +o ‘\I’P o sch oA
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de,vc/o,o points Fhus tncovered, b}/ what 1s .
ljuwend,uy noticeable Yrom 1he Fral Cowrts record.
(A, $83 A.9d 610, ¢74-1S Coc. 1970) _

This Rule 11 /s an issue that detintely neeted
to be Fully devihoped. Ipstead, appellate counse!
Simply staded That it was understood Yhat
appellast is not clayming a defeet in The Rue
/1 pra‘cccc///%,(. See (O/xmr}f Bf/c/f‘) Ap. D.

Anothey very important arpument that appellate
|counsed 1pnored was peditioners concerns aboud
Tral counsels Failure 10 challerse The
indictnent on The prowads of f{e CompeTency
of The prond qury. This 1ssue was also wxplaumed
10 appellate Colunsed In petitioners first fetfer
fo counge/. Ste Goﬁ‘u— 1o M. Spekter p. a-ﬁ/}ﬁa. D
Ih bis feter />‘e,7‘77‘/o'n¢r cxP/@hs Yhat Awe o
the fael the Joverament ntver proved who The.
Supposes Comp/au}wmf was Fo The detense, Then
There was ho way The povirnment couldd have
produced icdentification To 1he frand /a/r/. Zn
Twrn, The prand Jury cowddnt Aave been .
CompeTenT ¥ no Form of 1dertrhication was
provided 7"9 obTasn an mdictment For a 15
Count- Jpdictment of o/zaffeg /)er';‘a,/m’ry fo a
My not-
| Pttroner Lﬂp/@jl;cd Y& dﬁx//aﬂla Counse! That Ae
pr’mna,d o Frial Counrse/ ’/75«:;‘ any éoa/), cold have
Testtied at That frood yury hearmp, and #riaf
Counseds tesponse would atmays Be TAat Those were
ISSuecs That had To be résSed at +rad.
Af/)&//@f& Counsed fhor‘ed f/ﬁ‘/éne/— in hus Letfer
Ceplasning 1hat ro Type of tdestifieatron was
avay lable when Fhe. Crnnd 1urs 1ndinteod Aormia.
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it 1t was, it should have been disclosesf 1o +he
defense 1n disco very, buft i wasnt:. No b4
certiticate, ho Social Secuny Gard, ho Faceshet
From 1he- Supposed _am/o/dihaﬂ+ éa/'% arrested
@ccuag, it was clas mecd /Sy Yhe fovcrnmenf 7Bt
She hact a criminal bistory). Nothin was
Nentered into the record oF disclosed Fo The
defense ai the Fime of the indictmest 7o prove
who This person was. Ste @,#cr to M. J)a(,kﬁc;/#ﬁ:
D.

pellafe Counsed alSo ifnored petitioner
ﬁ/mé,y. /n his /.//#cr/ 7%4/7"./26 é)_d“:ﬁ@{:&
Then hceived a Copy o a birth certiticadTe

arked .vo}'o‘/) For a Is year old Female hamed
K.B., receved From Mr Archie Nichols, +he
Counse/ @Poti_v‘fcd 1o petitioner ﬁk the /40% Ist
motion hegrrng (mentioned in p&‘ﬁf'/onm 50”«,7’77:
The /chro) pp E

FRtrioner txplasned, in his fetter To appellate
Coursel, That it was impossible +or 1his bu-14
M/ﬁm‘fe 10 be present or avasladle at the
rancd S AW/% becawse The bpth certdreate
has an ‘Bswe dafe oFf STarch 21, 2014 on 1he
birth certificate, and petifioner was mdicted
a/mosT & year prior fn May 20i3. o how
coddd This biwth certificate have been present
at this f/%hd(/iu«/ /7w/};( ?

Also note +hat the copy of The brth certificate,
that was 'flna,/é/ pProvided /5/ Mr- Archie. Nicholes,
/m,g f'/te’, wore "va/a’" #”0%;60«:/' 7“50 e,n'h/'b ,
6@ck£round o the birth cestrFicate. Blacks Low
Oictionary (F;;‘"ﬂ. Pocket Edition) Aetrnes voiof a$
- of ho lepal effect,; ard Webs Co//%c/é,‘f&
D/},‘ﬁbrm s (;;/I,vzh"fﬁ Zx,/n‘:mﬂ d/ﬂz/;mc l//}l‘/',/ 779 =~
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Useless. | .
ﬁfu'n, A/,yae//a:fé counse! 75@7{4 on his Aduiies in
_/’Gpl’&wﬁh% /".S cltent outtihesd in Doe when
Counsel tasled o re@arch ansd develop points
Fhus uncovered of possible inetfctive assistance
of Counse! clasms ... %H}ored By... what
@ﬂ//ﬂ.ﬂf Fe ¥ af/x//za{ Counsel. 1d., §83 4.2
470, ¢7¢¢-75 (D €. 4990 ' -
Furthermore, %is very syhff/éoﬂ" and Iimpatant
arpument of 1dentilication, prand susy, and
indictment would Aave revealed That Trat
Counsel hever received a Copy of an awthentic
birth certrficate o F +he supposed comp s nasifs
et alone received a copy of a birth certr i cate
ait atl, but /'155‘0, 1+ was a_ vord @S&/&S’Q copy.
67. 8-1-1+4 P a_u/— F0-13, Ld. P16 at '1—lo> APP' A
This revelatton and Aevelpprment would have
Fhen Uncovered 7hat, according 1o Trial Counsel,
his 1n veg‘i‘%a,?"or- in Seattle and 0///7;/4, was tnabk_
to obtasn a birth cetificate for a year ol
‘F&lnw/& named )(- B 6‘#- 4. /:> 103 af 30-92 z47>,b.;4»,
7%_:‘5 b&/l}( h Suﬁook?" ot p(ﬂ"lf/bm/—s /nves %af/én
Airectives to Tral counsel investifatmg who +s
. R w. 6’4& hame on. +he I.D. card rw% he
Supposed Com,o/u}mﬁv‘s face,), Versus who is KB
@Ao hame on The useless bith ceﬂ‘/ézc‘u’-c).(ﬁ—-
LA p. 4t at 6"8)_/473& A., #bso see (é L W I D card,
k.8, burth certitcate) App. E.
Instead, all this Factual information and
Supro kf/é;[ Fests mony o tral counsels
tneffectiveness was 1fpnored by 4,90&//0‘?, counsel
w/)gn /D&*‘/?L/bhér 5,04&1.74&&// &xp/whd-ﬁ&f&
ISSees 10 appellate Counsel /in his letfers, phone

/.'/)n\/lr_(a.f_IOh(. a.rn2 ‘#)OL(/!A #IJI ArPro VP a20nmn 2L,
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noticea e, by the Frial Cowsts record. see @ﬁ’af
+o M, S'pet'fak)ﬂpp- D.

Now +he issues +hat appellate course! dicd
atemp Fo Alyue oh appeal.

NHZ: respect +o the Fint issue 1hat was ruised:
RA1troner éu'ra»,/_’ dissatistied with counsels
Sudden ohzu»/e of demearor.

Appeliate coursel poseAd no ingusr 1o what
prompled counsel o Suddenly change his cowse .
6F drrection about /now'%_ forwasd +o Frial. Or
why would an atforney advise his client 7o
plead puitly when his chent has always
mauntanes! Pis tnhnocence, and when cowunse/ Frew
he wanted ‘o Fo Fo Frial. 67'- IA. p. 143 at H13;
A p.t07 at l@ App. A And '*/tf’?‘/}nah)/ Fhat Shows
pPetitioner never erfertained @ conversation about
& plea Throurh 7The whole pre-1+ial /D)'ocea.&//"o/&.
T Tt p. 97 at 1= p 101 . 18) Apps A Also Testimony
That petitioner had on his Suit ready o move

Forward to tral é‘ r.Fd. p. 113 at 3- s) App A.
| Appellate Counse! also overlooked o ff'ho/ed.
Concrefe Testimony that petitioner kqxza‘edﬁ/
rejected counse! (Falie) Rprecentations That'he
Should accep? The plea.Tr Tod p 74t at 1-13) Ampa.
RetrFoner notes theads 1h apprellete counsel First
hv“f‘/vca;f/r'&c Fhis 7"&(74/}?30/7)/, besn reasona.ﬁj/
niticeadle From the thal cowds record, i1 mads
|/ 1mpossie for appellate counse! 1o Compare Fhe
testimony o tnal Course! and show Ffhat Fral
counse / pupos&fu,/ Aj/ Averted pcv‘;?‘?éher F#om
moving Forweard +to Thal. (T+ Td. poo ot 8-1) Ao A
While in Deloster it states 7hait a claim oF
InefBrtive. mecicts nre mickt- bhs mads st 7

”
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the wishes of the deterdant weve o/w/y diveited
éy Lrroneous adwbe,”and he was §uwbstantiall
P’Yf/udlce,d "HIU’&A)/ l.dl., bayg F.o3d at ?—}O-ll./éa
note that @5 1. of Hhe f&s?‘/)non/ Comes d:rwﬁ)/ from
trial counse! bhimse /P, md:/y S and ‘7‘@;’7‘?%/}/ wren
more convincing and SW”?"I.VL of Pc?‘zﬁbna's
cAasts, Thus! overlovked or ignored.

The Second i1ssue rassed. Pefitioners contferntions
that he hever had See with The Supposed
Colnp/a./'hcwf |

/4J:‘a./'n, @P(,//afe, Counsel offered no’ pe ot
Luplanation or evidentiary Support Fhat held
merit 1o pefitioners claims. When in fact
Convinesn -ﬁxﬁknon)/ and widence Aoes exist and
was peadily avaulable To appellate counsel.
Tﬂﬂ‘/)nah)/ thait revealed 7‘/'/‘4/ Counsels True
pos/f/én Co_n_cerm'n pef/?‘/bnw, and his
' f’&/O)&Se,hf‘af jon of petitioner. . :
Apain, appellate counsel overlooked or ifnord
tral Oourfs’o/s ‘fcff/;non)f 7':/’0m /4% Kt '/%57‘/7‘}//7,
+4 ot /:(,'/'/‘flbnu’ +old " him GOMIS+¢nﬁy that he
hever had sex with The Suppesed  complas hanrt;
but that counse! believed petifioner was /}/1/%
becanse petitioner allepedly “had a ;)ﬁw'v‘dnus
n /»'S £yes, and a sz.h(' on his fd,ae. 6‘3—.1"4. P-4
at "'/"QAPP A. Pu{ca./_:gc 70 appellate Counsel The
real reasor wlvy frial counse! zH' i+ was ho heed
1o make 1hose hecese 2ty independert in vestipations
throuchoud The /)&7(’0/7/ of the case.

ﬁcf}non +that 1 uncovered showld Aave
prompted “appellate counsel To investipate Frether
and uncover The Fact that Fral cownsel
thoupht petitioner was puilty. (Tr. Td. p it at 14
1@ LA . 117 at 1-2) Aor A To Hruve aremics hmaws
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avehues of /hv¢sf2ka,7‘fbh that would have led To
more, ‘f@cﬁcw/ '/‘CSfI‘Inon)/ And idence I Support-
of petidionus claims Fhat counsels advice was
Purpdse‘ﬁc//y erroneous ahbd that 7%&,0/1:4— he
accepted wasnrT knowirgly, votuntary, or
m‘fa//jgu.fél made. .

The Fhird #sue raiseq on af/:ca./ Thal counsels
[ack of P@m:/’fbh._ | o
This rssue of preparation and /thsffdlbh IS 1he
mosT smportant Rbpumerit Yhat holds merit in
| petitioners appeal, that appellate counsed
O\ertop het . _ o

The fuwst arpument Sefs The Froundation for all
oTher Suppotting atpuments and epidence , and the
J&Conq/ a?wnaf ‘ﬁfu’?"/u;r 4/{a,bora,7‘c on Counsels
post F#on {n PiS rhves +W/on.5‘ and re/o/z,cew‘zd'/on
of bis clent. R .
(1) Tria/ Counse /s lack of makiry That hece/SS'a.r}/
lnd&pehdemb /hves 92&:7‘/'0/1 it +he suppoSeA
Complasnanrt, #ost tmportantiy The Suppos<ct
complasnant” presence, atter Bes, S/oea.'ﬁcz«,/y
instructed 1o o so O}?ﬁaeaj?a/ % " b)/ petiTioner

/4fou'n, ‘/‘ft}rs-f“‘fl‘mm and L\/I'd(.n+lc.z_/—)/ SuPpoFf' 7%# _
&o/;a//?‘/é: pc‘/‘ﬂ‘/onefs clasms Aoves ensst and was |
read ly avaslable 1o appellate Counsel. Reveated
oh /4«% s when fha,/ Coungel admitfed 7o
Mohwa.s/y ao/\/t.?/% pe;)"t‘/‘/bne/ + ° accept the Plea
w/#oof,% reasonable /hdgamdqf/" mva?‘%aj‘(bn&
proving thait the plea P&‘I‘r/‘t&hu- accepted was
nether /(now/}ac/)/, va/,uﬁ'/‘an'/)/} nor inte n'?“'é/
made, and thercfore unconstitutional. (Fr-Td. p. .
16 at 7-18, Td. pad ot 11-12) App A

FRtitioner, apain, nates 1hat appellate  counsels
'7%“‘/14/’!» +o locate 1hic Lrtranvdinarihs Itz it
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'f&s-/'/}waan/ and evidence, when I+ was Fwﬁona,éj/
Nnoticeadle from the Aug It tranceripts, made it
| 1mpossihle ‘fok W//a:fo Counsel fo Compare tral
| Counsels +fest mony on page 116 with s ‘/‘efﬁrnan}/
on pefe 9, hhich would have _brauféf 7o /jf/r/-
17%e conversairon between petiTioner and counsel.
6‘% Lo p1ie at 7-18; Ld. p.qv ot 11-13.; Tl p- 18 of &
P. 17 L. 13, LA o §Y &t T~14, pSS et 18-17; p.5L ot 1735
o P73 ot /—15/4@.14, also sce @Worn Affidavit Jason
This in turp should Aave revealed +hai @CCol’v/ch
‘/‘ o The /4? Ist 7”/"&.{1{&;-//‘0‘7"5‘ ) —/-}’lﬁ// Counse] hever
Sean The Fwo mosT Important pileces of avidence
7[746!57‘ 7"#’6{_/ C_oﬁns&/ c/a_/mea’ ‘Wd,S’ ﬂ& reason A-c
Vadvised petitioner 1o plea.. The bk certeficate,
| and mosT /mpokﬁ‘wﬁ)/ The Supposecd complasharit:
@—,.Z}/, P at /o—!gJ'Ia/. P e at 7”3)’47??' ’4./4‘#';%
| 1hat peditioner ‘/'cfeafcdﬂra instructed Trial coungel
+o $o cz_,nc/ /;vdq%hdazﬂ/ /}zvesfblaj‘e, Fhe S upposed
Qamp/a;n arts dpp&//a:“e; Co u,nge,/ overlooked or _
] é/norcc/ Lvidence. and -/‘a'/‘/many Viery Séém%‘/@%’
VFo appeliants clasms. |
. Now the gecond overtooked or Wenored $Sue by

| appellate counse! pertasning o preparation and
VinvesTigatron. . _
77)6 S‘P&c:f’lb /7L'¢m o7£ N Ves‘?‘tfa,‘/‘/bh was « &
 Second video of a hand Ao/d/'?; PeTiTioners penis,
| s7ated by 7r al Counsel as be/r% *he fovern ments
| STrongest evidence agpainst” petitioner. In

| petitioners letter 1o appellate counsel petifioner
/{ow Fria( counsel hever /izde,oendan+/}/
mwe{f»;'ﬁcu’?c/ the video or ewen contested +he
" fﬂl/&l’nm&nff 7‘79&0/7 that It was the Supposect
Vo mplasnants hand in 1he video. RAFFrones
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eplasined o appellade Counsed that The hand 1n The
video wag pot 1he Supposedd Compiw}wwfs hard.
et tione cxp/xjhcd +het he told +rial counsel
how Fhe Video fo?" on 1he Supposed Complasnarts
phone, and at The Time when petitioner and the
Suppoced complasnant were wchmy/\}y' these
eeplicit” videos and pictures petiTioner was

led +o believe the supposed complainest was 33
year old ¢ RW. before she arrived in D.C.
Jce @#cr To M. Spekter p. q)/lpp D. ,

In the video you condd elearly sce petitioner,
but yow cast sce the tace of who'sS hand it s
thafs In The video. Appellate Counse! overloo hncf
or ipnoring 1his issue, afta 1his beiry specificzll
Leplajned “in petitioners letfer, was another
niscecd opportunty 1o arpue how trial countels
not challenscss e accwracy and n«ﬁmﬁa‘/y of
the hand 1n“the video fo what The povernment
purported the video tv be, t+hat Frial connsel
Seems 1o have made a habit- of fa,kz}z,; the
prosecuctors Theories oFf Fhe case as fact. More sq
7’7«,#/% the prosecutors Theory of the video as
Fact, and again, never made 1hese hecess
Independler lny&sﬁfn‘/‘/bns atfter being Fold by
his clieat” Conszﬁ%m"ﬁ/ that +the A did not
belong To the Suppose complasnant
APP(,//afe Counse! also misseqd another chance 1o
Lrpose THal counsel on andther weak positionthat
evidence was consisTent with puctt withowt Tirct
/ﬁaw}% made acy d:ﬁ‘em/; +o /hw,:ﬁf‘x‘k wheTher
A case cowuld be made That Yhe evidence was
ConsisTent” with Innocence, dnd how Thes P/d/n shons

+he lack oF «Hectne assistance Ppuarartzeed b)f'ﬁ?C
flL'/’/\ /4Mln//MIn+
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Appe late coursel mussed THal Counsels Pos Hon
of how he tusled 1o presest any explanation for
the video other than pefitioness puitt: Th tumn,
Fevealing the begpus fosv‘lfnon)/ 6)/ Yried Counsel
as 7_“0 his Trial S?"mf'%y in this case. \

Trad course] testified that he would challespe
z‘fw C/-collél'/ﬁ‘y o he withess and Shon that
children AonY alway s Fell +he 7"1'&,7‘7‘;.”(77- Zd. p.o7 .
af >H-p.8s vrg—o) App A
F-I;Sf‘, /D&‘l"/;/'lohe,r jPoses 7%& 7«45’7‘15/1 af whaf weas'
your trial S'/'mfcfy before March 31, 20142
Because clearly this 1s 1he dafe 1hat The usefess
fvoid bieth certrficate was I1sSued. See @f*‘f'h CL)
Amp. €. .

However, Counsels supposed Tral :‘7‘)—@7‘7 y and
/'n‘f actrons /)ék?"'m}u%c a wer'ﬁ;aj"/on arendt
Consistent. Appellate Counse! missed another
opportunity To egpose FHial counsel on 43
Supposed Theory. Because iF Ffral cownse/
Would have Simpm, had The hand 1n The
Nvideo Compered The hand of +he £ pposed
@Mp/d/ﬂ@?‘; ﬁ& Com au—-:;'an wou/d /741/4, S/iown
in fact that the hand oid not 6&/0/% 7o the
Supposed comp/cuna_nf' Ihn f‘um) +hes -e,,ca«.//mu‘ar)/
Lvidence would have soliodfoed Trial counsels
Suppos e Theory ot his dgﬁnni«c sTratery of
children not always 7%,//1/5( the fruvtd) but he
Aroln“T.

L+ woudd bave éeen‘ obviows +o any competent
defense atto tney +o independent 1k va/"tfcd'c
Lvidence wWhen their client tells Fhem ‘/’/.m:f the
Lndence s Flawed and has the potential
V(J/néfébél/l'fy that Cowld be <xploifrd and Fornd
'/'0 l"(;tLLCf‘A '/’/l& LOvrsvimovtoe ~hromr ac +m ~+h.s
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Facts of the caze. |
| App&//iﬁ Counsed overlooFed or ‘/Fho#zd a

ldcﬁé/eh‘/’ Invcsf%a,f‘/én on Ttrial counsel and how
W Cannot be cxcused on The Frowndds That a
CompeTenl” atforney, aware of the widence That
‘an W«afz /n V{;s_‘:‘fa:hbn wowld uncover, could
;have, Mmeaede ah tn o Fmed Judaafnw‘f‘ +o pursue
an alttrnatve S?”Ka:f%y and hotl use 7hat
tvidence To his advance. ‘

. Lhstead, appellatt counsed r(;p'no red The 15Sues
Ahat petitioner tiplasned in his Ietfer, and
 Chose 7o focus on /icg?“ ham,'h/ the Same
assertions that were mlrmd)/ asseted at the
2/4%. s mdtion hearing verbatim, with no valid
Arfuments, and also ho wz'd(,n'h@}/ Support that
held merit. Tts almost as if appellafe counsel
hever read petitioners leffers, oF wen The Aw.
st ‘/'/’&h.S’Ck/ P?‘S . .
- The fbar‘/f: dnd Jast isSue passed on appeal ! -
phrfe conversations betneen +he dud/(, and The
presecutor @n'S-m/th. -

Here, appellatfe cownsel arpues That if Those
a'pa}«fé cohvma,flbhs were Known o Fhe
jo/ef’mse, counse/ cowld Pave ob/éc‘ftd and
i ,Dosr/ééz askca{ Ffor more BFad/ matferial. This
.60m/>/¢,+¢/)/ f#ivo loug wjﬁbcmm‘l‘ )% 7%{, fype that
wven if True wouldn't warrart /Je‘/’»'?‘léncrf relief
- Furthermore, appellate counsel offered no Kind
of explanation as 1o why Brady matenal had
any rtlevance +o petitiones and his wishes 1o
: wﬁ%dmn/ ﬁ& />/ca, ] .
. noufﬁ a/qoc//affé Counse [ dicd é/’/?[ o /lf‘/"ﬁ 7(7'0m :
iﬁa un-sealed av,wcﬂ‘-‘e ﬁun(‘cr/pf's, the

prosecwTor Wing o open cowurt and £ivinr falce



21

representactions To the Judpe concesnimy the
presese i F
.‘&Va//czﬁr//fy ot The Sutposed Complaurwun“ on past
THal Aafes. @ 8114 p. 133 ot 34 - p. 1M Ln .9 App-#,
.@' H42.-13 p.& aft 8-10; Tr. H-I513 p.3 at @ App. B, also
see (Jetter To Mo Spebter p.il) App ©., Bud appe llate
, Coursel overtooked how ese talte l’tp}z&cnﬁd?ém
f‘mnfcd the Frial cousrts Adecision not 4o allow
,p&?‘/fl oher ‘/‘o wﬁ%drd_yv 7%6/)/¢4,. @' 8-/ fPHIS3
.at i~ p.isH lm.s) Ao A. _

. Sore trowbling, appetlate Counsel overfooked Fhet
b)/ cw‘/fu-n% the Un-sealed -eaL-Pa.P/jb ﬁfansckz)of: |
with e 74—»%. Ist franscripts we Find out that the
fovernment wag hever able 1o Serve The Supposed
. Complasnant- The Subpoena demand/?[ she be n D.C.
. on Masch 31, 3-0:-}.(‘}7'. 8-t 14 p- 120 at &~p.12s }n.)g

_ _/47>p.;4.,6:r. Lt 13 Ps et _8— p-b . 4, T 183 P-3
a:f l}'?-(QA'PP; B.

Ako, a very mmportast arpument that appellate
counse ! overtooked, that is also very S‘L«ﬁoaﬂ"[v-e, of
petitioncrs claims that his trial counsel
Rukpo;e‘ﬁo//)/ deceped him 1o ﬂo&ap‘/‘/r% M(’P/@‘
s ﬁs?‘/ hwn)/ 0T Cownsels tcnf/—ov”cSS/ahaj Gandwf |
when Fral counsel bre of how he wasted
petiTioner in an empty celtl in The cell block for
.what counse! called sTrafecsc reasong i C7"‘ . 811y
P tos at 7~¢9 App. #. :
. Apain, appellate counse/ missed an opportunity 1o
hdat only erpose fhial counse! and his decesthicl plany
but also missed the opportunity o pose guestrons
oF what were +these ?‘/’mﬁdmb reasons ., And/or
what 77/.;4 ot Sﬁ'td/‘tf}/ f'S Used or heeded o k(«/dy
Frithfid and reliabfe information +o a cliont
about a pPlea St"/‘uaj"/o'h (?)

Simnts ot anmeliste couvncal 2eriod nothisnr +hot
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't how foces N numbe, (; u/‘nvesf‘%‘cd'/h

( 0741 Counge [ &/ﬁ.ﬂus
'f’/’lap‘fekcd @/ what Pprellanst e // Appe Nate.

, Necovere, +/“%/cr"£d A
;WAQ?‘ /.De/f/f/ Chres 7['0/4/ appe // 4,7%, Cah.h;e,// Xsico 4,,-,

what Wees l’{ayona,bfz hoﬁéca.é/e From Yhe ral
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;7"e£‘f/'rnony that doesht et ,Sfee,'@rrem‘/}% +be
P&comﬁ p. > |
. Lh +act, one m:;/ﬂ“ ask, that affer /’eac/fgc
petiFioners first letter 70 appellete counsel, how
waz 1T wen posst’éle for q,p/gq,//a/‘/?y counse! fo
overlook all the factual ‘/‘f/sz"/'mqn (N 5*u7¢>/>ar'{-
ot p&ﬁy’/bners clasms when p&fi"z//éner
ibasz'ca,// 'Dol‘h“fﬂd +o Saisf 7"&5’7‘/;‘)10/}/ ﬂnd,xw'dence,.?'
See (/-&‘/fe/k +o M, .gackf’tr) App D. . |
C Ts gdmosv'f as 1 @ﬂ//ﬂfb counse! dvdpT
/’&Mdmfc‘é& -/nfw}\e/ ﬁoraa%h/)/ jnto the ﬁ'/é/
Cowrts kecordds what was reasorm,bﬂ/ noticeable
‘or what was Frigrered by... what petitioner
eeplasned 1o appe Hate counsel in his letfers.
Or even more ‘fkoa,é//}» N xpp&//ﬁf& counse ! ﬂ/fdrﬂf.‘
_‘Hwkao%/;/}/ read the 4; it Transcriplc oF
IeasSo rm,sz/ Ih7w}"e, into p&?‘/;)‘/o'nerr letter atall
"‘Ihd&(lé/, 479/;(,//4:/3 Counse! /m{/ S‘frorf reason o
-erabgc/;// Nguiie into petitioners [etlfers and
the ordered Transcripts and no pood reason
not +o ddo so. Strickland, H4bb U-S. at 630-a1.
o Mtrickland Sp&czﬁé«/}/ States That The
reasonableness oFf cCoulnsels Mf{éns may be
d&fa’m/ned oy :ubs"/’&nﬁa,/// /”‘F/He,ha'eé/ by ‘/ft(,
deferdants own statements. In Pcu-‘ﬁcu,/cu:
‘what IhV&S“/‘/:Fa,’/?.th and decisions are /’eﬁson:cb/e'
ia/‘?um/s &r:"ﬁéa,/// on Sweh /ﬁ‘ﬁ)km.af son . Id.
- Thdeecd, appellate counse /s failure #o Thore /y
'@In\/uﬁfa:/'e the ordered ﬁ'anrcrlkfs and /)&7/7' onerS
/(/'ffu/S“ “/"éﬂ_(//fcd +from t'n.x#tn’f/(.:n, hot rasoned
S‘f’kﬂf%l‘odﬁdfmu*u_ W%f ins V. Smith, £39 d.s.
at $28
- Appellate counsel commitled To the
'UADMSMSIVL atcumenrts bPrematwrely, Wl:ﬂwbd'
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First ‘7%01’0%/»4/ Lxamining The ff‘a_n.s’ch'P?"S Ae had
th his possession, [et alone pefritopers descriphve
Netters. Therefore, bis frivitous and berdetihe
frvilous arpuments was hot 7he Kind of
- heasone ble pruf&ggt'ona,/ dud/me,m" that cowld
v/’m,\/e/ S“-;DPOV+¢4 7‘75@ curtailmment of Mor
Lramnations and /nvuflpbaf/bhf. oﬁ"/}% St ckland,
Yib U.S at b90-1/.

Furf/%wmm-_e, This is not a case where appellate
Counsels fai lures may be ercused, becauce Fhe
| Importance of the informetion that was not
discovered and presented Is axtraord: narily
Sipnificant and Supportive 1o petitioners
Clasms that he was olenied his Sinth Amendmait
Constrtvtronad l’gﬂh“ +o +he effective assistence
of counse! at all rlevant Fimes. sce Strckland,
&t {as. | __

/Toreover, The arfumm‘fs +hat Pa‘f'f.'ﬁbna- it
rause Vemasn far more Com/>¢//l'l;f fhan +he />a/f'-r/‘s
£/>/>¢//47‘e, Counsel raised on Areet appeal.
Confentrons boundg 10 /lose | See Jmidh V. Robbns,
._S?'s U.S. at 288 ‘fcna-a,/é/ onéz when %’hanw/
sSues are cleatly S"h'v*%cr than Those
presented, will the prswmption of Te,ﬁ%c‘hw,

[} ',
dxnsj”ance, o‘f cownse ! be ‘ovch_ome,.A tcd.

* Pryucdice Gubstantial) | |

B 0%@ “Caas@ ” l's Shown /_2@7‘77‘7.0#141’ also showldlers
)'Hz& buydlen é‘/ S‘Aowrf—.d_f ) not m&ra/)/ that The srropg
Created A /)osr/b///i‘/ oF /Df(?/i(.dtc‘c. 6u7” That -/’/w}_/
worked +o his actual and Substoantrial
,dlsaa’cfdn‘/‘afe. ff)@mns/ Vi United Statrs, S33 A3
1278, 1283, frffen V. Uniteo States, £28 Aod 1174,
174
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A. D/.SC'R,SSI'OF) : .
- Rtrfioner poses The 7«,&{7" Yon, minus appo//dc
f: COMS(,/S' Uhpraf&SS/&na,'/ ertory ot d\/{,k/ookth or
I/’(wr‘/ry‘ +his .c,w_‘mard/ ha_h'/)/ ‘/m/;ar'/‘aﬂf an/
.CohvIne: A -f%‘f//non. and evidence, Aoes a
Veasona b /;kob«ézylé/ kst that he resutts of
the Arrect @/3&1/ wowld have been ofHeresit?
- This, in Fwn, poses /'n?w)—/ as 1o 1he
!’g/m'ﬁéq,hce, of This overlooked and tf rored
Festimony and evidence That appellate counsel
had in ‘his possession. |

B. /47%&.’7" .
 tere, 1S clear, The evidence and testimon
J p&flﬁbh(,r Presents /n This /)@*/‘zf'lbh +o r Wh‘j of
_;Cer‘f'lo{’ar-/' /s Und/spup"aﬁ/& These overtloo bed
. ahnd %homw/ 1t2erations of ‘/‘(,s?‘l.rnoh)/ and
;.e,wd&nc& «&kf/ajn &nd J‘L(P/Da/—f' -/'/m ‘_e,mc'f
clasms Fhat were First made by petitioner in
his tnitiad letter Fo ‘7%&(/ /‘e k(n%h/y ?d&}/S’i
after be accepted Yhe _thon.rﬁlhd‘/éna/ plea.
. Even ézo/ud/7 petitioners inrfial lfeter +o #he
Jwdpe @«ffd -7 14, rgcgiv-ed %-iul/QApP. c., and
how />&7‘/7"/olnuf.y position has hever 0han/ed
S1hce This letrer, and how +he Festimonies
that didnt exist Trom Aug Kt o Rule 326>
_motton hearins, and the Mov. 124r and 154
Un-sealed er-parfe 717’22/;.5'(:/—1)07"5',#1&7" were y(/r"”'
1o be wn-seatfed, are atl in exact accordance
with /)(;7‘/'7’/5/74/';' claums mertioned in 1hesS fettr
+o 1he (/u,%z |

Yet and sti/i, +his Wmordzhan'// /}ao/oa/-fanf
,‘/‘ﬁsfl"fnon/ and evidlence wag Completely overfooked

N~ I/‘n,\‘,;azq/ Con ﬁmn"ﬁl‘/l-/ [ o dtaos_ —+n f/l.//l."ﬂ /.A;..._
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. Leibo vff'Z.) APP' C. '
- These speeific iterations of 7“&5’7‘15;07 and
vidence became readily avaslable Aup. IsT dory.
Petitiones, in his frrst fetter To appe ljaTe
- Couwnse/ @4,7‘3;/ Feb. 2y, 301;) pave Gppe llaTe
Counse/ S;Decﬂ'”/é:_ o//féc?"aly, J’W/Den)g(‘ Counsels
hwes.ea,;y foous*_ *o wM& 7‘_#»‘5’ Lyidence, which
KUanV{/kS‘ SoltA +¢S‘7‘Nnon tn S'L(P/MJP)“ of
petifioners clasms. See éf/h“&r To M. S}nk@
I sSwm, appellate counsel! overlooked or
{ﬁfwrtd /6 \/e/k)/ S é[hi'f/ C@h‘/" and /m/ookmf
ISfues of axfu,me,n‘}‘ backed b}/ concrete
‘/Zﬁ‘/fnon)(. Evidence That wouwld have afmost
Fraranteed pe Ft1oner his Aesired retiet

.(/57‘) Appellate Counsel overlooked or 7‘hored the
| mportance of petitioners Firct feter Fo
appellate counsel and how iF Showld have
posed as a blueprint- To altl +he f’es?‘/}»on)/
revealed From The Avp. Ist Transcr 1575, and
'/%e /Vov‘ 13t ghd 1574 7"7’&1:3&"//97"5 Jee éo#tr 7‘0
N1 Spebtes) Aop D.(3) Appe llate cCounse! overlooked
Test /.mon)/ 6)/.797.&_/ Counse! That P&‘h?‘lbhﬁr ’
_d/_wa/g masrtasned Ahis thnocence, and @ +hat
he always wanteq 7o fo #o *rial.(Tr. 81 14 p.
W3 at -3, L. p. 109 at "9/4/% A. @ A,o,oe,//afc
Conse! ovestov ke frial Counsels 7%: ﬁ)non)/ -/’/ra:/-
Po?"/')"lbhc,— a/wa/g mantarned he never had Sex
with Tthe Supposed Gon?,o/zz/'na.n‘f‘, but ) trial
Counsel %o«f,m‘ petitions wae /;//);dp, and @)
- belreved ,0&7‘77‘7'0/70" was fcu /7‘)/(7" r- LA [ 114
at 14-18 ] LA p. 117 at /—JDAW A. (D A‘%pc(/aj‘c
Counsel! ovesrtoo Fed Poramownit 7"¢$7‘7fnon)/ when
Friad counsel admitted +4at hic advice +n
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: /:w‘z'?"/bm,r 10 accep? The plea was esmoneous (7+
LA p il at 7716)/6;/>'~/4-, angd how ® Pd‘:ﬁbner |
repeatedly " refected Counsels(False) representations
and how @ petitioner rpeatedly” ordered and
Unstructed Counsel 7“0f0 and nfm,)(‘c Yhat

| necesSary Ihdependlent Investipation into The
'J'MP/)()S{d OOM/;/dJna,h?LCT/’- Ld. p-20 ot 8-10; Td. P
St at 20-35, LA P74 at Il-ra}/}pp. A (0 Also
Franscriphs That were reao/y avaslable 7o
appellatt counse! that Support Tral counsels
heed in making That hecessary independent
tnvestipadion into The Supposed complainants
Presence, Transcrpts appellate counsel felt was
hot necessary or /mlpar‘fa,n‘f' and decided hot- 1o
order, were STarch 28, doid Transcripts. SI‘OW/'@(
‘fhw/ counsel was aware of Fhe ma,n)/ readiness
Issues with the fova'nme,,ﬂ‘ and how The _
S poscc/ Complas nant wWas not covperai’ngs with
7‘20& /‘ovcrnme,ff 67. 32814 pte at e/jp.l‘l u-df')/i;:p
B
| nouép/a aﬁal/qﬁ counse! Hra mention The
‘7‘357‘/'”,0&;)/‘ 07" 7%4 pro.re,ccq‘or W@S 7£é/fc
00hca’nz}%' the S %D/ws'e,a/ comf/cumuﬁ" A&H%
‘,Dr‘er&nf on past 1rial dates (77-. 8114 p.133 at Qu-
P RH tn 1y ) Aop. 4.9%e over/wEed The Poratnownt”
Tcsﬁ)nor.)/ of how These -/@/:(, rcpruxcnfa,f‘/bnf 5)/
The prosecuddr Sfronf& intluenced! and +einted
The Frial cowsts dAecision not 1o allow petitioner
o withdran The plea (To. T p.153 at 21-p. I54 in.
5‘)/4,0/} A., alco @3> how These Falce Fcpﬂunﬂﬁéhs
revealed That the povernment- was heves able
to Serve The s uLpos e camp/d,/haaf‘ +he
Subpoena Adetmanding she be in O.C. For +he
Narch 0. Doiv t#ial dote (T Lot ~ 120 ot = ~
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L 18 un, “’)/47’])'/4‘: 67— 11-19.. 1) P,s «t B- P [ Ln.‘l)' Tr.
SR p3 et 13-20) App. B. 0D Ase lafe cCounse]

, over/oofed '/”697"/}non)/ that shows M.;a‘ Yrial
Counsel Never Qcﬁm,/'ﬁ( Seen a certied copy of
,-/’/:e, Supposecd com/p/zuhq,nfs birth certificate., but
That 1hral Counsed, apain, accepted the prosecators
word-(Tr- 8:1-14 p.70 - .7/ tn-10) App. A () Appe llate
Counsel overlooked Testimony that Trial counsels
thvestipator in Jeattle and Olympia was
UnSuccessTcd 1n oé‘/'whz-;g( a birth cestificate of
This Supposed complashant: 63' T p.103 of u—;—a—3>
‘/’4/;-/9- A ¢ A'Ppe//a/?‘c Couwnse/ /fhok(_a/ < very

- Ampottanrt” 1ssue and d/ftune.n'f of 14 Vf/s?";ﬁq:hm
preserved by Counsed who representzed petitioncr
.0h /40%' Ist, also an tssue That wasg s‘/za.a'ﬁ'cz//)/
Luplasned Fo appellate counse! in petitioncss
Z&‘/fok 10 appellete counsel, THal counsets Feaslure Fo
A hd&/’f/(d&”fy mveﬁ‘lfa,‘fﬁ the b Second V}de@ that
he, himself (ﬁ?d/ counscp stuted as 64/9[ Yhe
fovernments 6'7'/’01-%497‘ Lvidence cc/ru'mf‘ |
/.)e;f'ﬂ"/ohm é’k. Td. p. 117 at 5~ p. 148 Lo\.t-o/lpp. A, also see
(0#?«" 7o /V'S;be,kf'f_r‘ P.‘i/f/;p. D.

Mo on/}/ A1 @o/;&//za‘_c Counsel miss an
,op/ooﬂ‘mdj/ +o -ﬁwﬂmr arpue hi's affemprecd
arpument of THal counsels lack of preparation,
butalso how This complete Faslire 70
N ho(epcnde,nv‘éx 7m4¢$7‘1/:¢7"6 +his ereudpartory
avidence, most likely created a cumulatie
effect on petitioncr, and assisted trial counsel
1h deccu'//}}: petitioner 1nto acce,m‘/)% w plea he
Never show/d have accepted. | |

Laf-/'/}/, f/)a D) overlooked or %’norzd vidence,
and 7"¢.rf/moh)/ was very ! mPokfaJd' and ‘S‘uffor‘h.v&
of petitionsic oloime at Ftral 7o et
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Pw,poscﬁo//y diverted Pa‘/f/bnpr From 00017 +o +trial
\and decervee/ him 1nTo Mc’&p‘/‘/?/ the plea. Appellate
 Counsel overtooked Testimaony ywhen Tric! counsel
'ibr“/de how he wanted petitioner in an erply
“cell 1h Yhe cell block Ffor what counsel called -
?‘S*fwfcac/&; Fea:’ons;"@—' L. p-io€ at 7—4) APP'A'
/4/30&//&%& course/ missed anrother oppokfkha.‘/}/ 7o
1ot only erpose Frial counse! and his decesttil
plan and Conduct, but also missed Fhe
opposTunity 10 pose guestions as 7o what These
Strafefic’ reasops were, and/for what J"/?z«.‘f‘cf}/
1S heedecd To relay Fruttfid “and reliable
Anformation 4o a client

Lnstead, appellate counsel chose +o Focus on
Vague arnd 'Conc/u..So/y sTetements, /Dﬂ//)a—éﬁf
Ihcredi ble claims, and FacT +hat even 7‘/704,3;/,
Were True, woulddrl have wararted pe‘ﬁ‘ﬁén%
irelict |
The f&c?"s‘ alone +ha+ +bis ﬁﬁ“fm on)/ /s Jo
overwhel/mingly Sugportive of petitioners clasms
. and +T comy 7 a’/fe&fﬁ/ from the record, also §ox
of FHe Testimon Coming dlirectly from Tral
Counsel himseltt, Clearly shows Fhat petitioncr
has been preatly prejudiced by apoellate Cownses
L L¥bors.. -
faﬁ%é_nw Aemonstrates 1hat 1 +hese Jpcc/%'c
Teratrons of atpument were preented Ly
.dppa//&?‘& Counse! on olirect appeal that a
Veasonable /zrvéa.é/'/ﬂ'j/ kit Fhat These clasms
would have at leact warranted an e d-@n'haJ}/
‘/)W/}% , hence, There is a reagone ble pro bnél'//'j/
st that the tesults of +he ,Draccca//'y.r wowlA
have been oifBrent-

Appellate counsels ﬁf/m fo discover This
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- wxtraordinarily imporfant testimony and evidence
‘and presest 1his evidence In petitoners binet on
d/}'ecj‘ @ppaa,/ shows The swbstantial /)ke/icd/éa
petitoner Swffered from not ,/m_whf his +SSues
; hwd From his 23-110 motron b)/ the Cowrt of
Appeals because of this procedusal bar, and
also )’l«]o/oakf? the actual p}'e,(/ual/ce, /)(2“ sT10her
how Suffers From not Agyz)?; this cace |
reversed and remanded.

Thourh, 7o .7C//jm4/ demonstrate The actual
Prc(/.ud/'cc /.>(/7“_/"7‘/o ner how swffers, petitioner
. must re~visit facts M?"koa/@aa/ /h P@*f‘/ﬁéws
. D.C Code S 23-110 motron. |

. Swmmary

0 Ih_ «Pplyl'rzc the proper legal porinciples,
[Dof‘/f/bnw, Jason C. Whru:. hag d&;no_ns‘/‘hcd_%d The
exceptional cireumstance | as estublished 1n
McClesky V. 2ant, 499 U-S at Yay, of I1nheffecTtive
asgisTarce of @ppe, //ajt) Counsel, as estub/ished 1n
Murray V. Carrier, 474 U-S. at 488, That- ercuses

- the procedural defasdt of' Whren beins prevested
From ra,/k/)% his (Jhdu:é///%‘ issues af proper
Fime, on Girect appeal. -
Mf-,h‘//’lren also demonstrates That relief under
LD C. Code % 23-l10 ig afp&opm'«j‘e\, _wllen‘encounfcked
;Wl;‘)‘fl +his J‘/Daclﬁé hurdle ot an ékc?fiomj :
iclrou_msﬁcnce," esteblished in Head V. United
;S"/wfcs, 4eq A.2d 450, and Shepard V. United
MHatfes, 533 A4.2d 128, :
- Moreover, Whren demonstrates Thad appellate
Counsel! wag a’e,f/'c/;:nf‘, and 1+hat Ars defycrencies
Droiwdicesd Me. Whirn artrs lhr aaAd culctsntsnlh,
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as established in friffen V. Unied States, 598 4o
jat N

. bLikewise, Mr. Whren demonstrates in this
petition For writ of certiwrari that +he Cowrt of
Appeals prior decsion was wrong. '77wouf/7 no
Fawlt of The court, but rather, Aue 1o appe llate

. Counsels /.hc'zde7ma/ m hot f%orvuf/?/y h&WW/rf,
&nd ecamining Transcripfs appellafe counsel had
N his possession, and his thadegquacy in m,/s{/z: any
Amporfart i5sues That held merit. When in fact
i'/%s?‘/'mon)/ anrd evidence aid exist and was read/'/)/
avaulable that Supports, and that wowld have
iSolicdified petitioners clasms That he was denied
his Sieth Amendment k{f'/r/‘ to +the effective
;a/ssv'r'ﬁwce, of Counsel at all relevant Fimes.

¥, &/’Wud of Review and Applicable Legal
‘ Pri hcl.P/eS |

A. D.C. Codde S 23-110 & ‘ |

- Unless The hotions and Files and records oF *he
Case Conc/uS/i/&/)/ Show That The p&flf/éner /s
éﬁhf’fﬁed 70 ho refief, The court Shall cowece nofce
i<>'7f ;m,n-f a prompl Acem)y- Thereon, deftrmine The
155ues, and make Findings of 1acts and conclusion
of law with respect thereto.

. Fusther, it states that, Fhere is a presumption
that a trial cowt presented with a 23-110 motion
. Shouwld Conduo?“'&ﬁ%n@ﬁ. fﬂ«ﬂ‘on V. United

| Jtutes, $35 424 893 (D.c. 1983). ‘

In Pf;H'a.way, It was concluded +hat in order to
Uphold a derial of @ 23-110 motion without a
vhmm'r&c, +he rewéwz@[ cowt must be able +o
State. that tinder no cirrn octFinco e cawlAd +ho
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i petitioner establish +facts wa,rmnh'r% reliet. Td,
1390 A.2d .at 983-94. Guo‘hhd[ Fontaine V. Unitfed
CStates, Hil U.s. 213, a.ag), |

Three cafesories of Such clasms have been
recophnized that do not me,rz"f"/wedr/'rdws 1@ vapue
JR./hd Canc/usor)( a///&/af/‘/ohs, D PaJpa.b/y
‘incredible claims, and (D assertions Fhat would
hot warrant relief even it true.

B. z‘H*ftun‘e,n‘/" ,
Petitioners claims that Frial cownsel

| _.u'ronwu,s/y advised Aim To a’zpep‘/‘ the plea
- when it wasnt in his best 1haterest To do so,

when counsel :m“onf'fona,ll)/ farled 1o seek the
Naw#i! aé/éc‘hixeg of his client. When counsel
Paited +o make an l}'de,pe,hden‘f‘ tn V&f’l‘if’d:f?.an into
Fhe supposed complasnant, most importantty 7he
presence of the Supposed Complainant when ‘Aai%
- ordered and instructed Tto do So ‘I:ePeade//v ‘by
his client; 1S heither mf’ue, oF conclusory, hor
palpably incredible beiny $o stronply Supposted
by Fhe record. Furthermore, petitioner demanstetes
with precision rn Z1his mation +hat the phroven
Facts warrant his relief

yar. Standard 0'7" Peview and Aﬁo/léq,blﬂ Le/a/
Frinciples

4. Lheffectve Assistance of Counsel . A

The Sith Amendment pro vides that ‘a’un}d»[ plea
,nedcoﬁéz,ﬁéns detendants are entifled 7o the
eFfective assistance of Competent Counsel.”
Latler V. Cobper, S66 U.S. at 163 ATssours V. Frye,

CLL 1€ ot 190 Td s w.otl ando Llrobhao o dd Atk ..
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{v;dfd;%‘Y of a opu,ih‘y Plea Aepends on _w_/w*/’hcr
;' The plea represents a vo/um‘a»y and Inf‘c///fcn'/‘
Choice, and +hat the voluntariness depends on
whether cownsels advice Satisfies the Sixt
Amendment puarantce oF effective assistance.
{/[// V. Lockhart, 414 U.S. at sb, cono/todn'éc 7Aat
a_, /)/&a, is hot vo/gwf’uy and/ok lﬁ?‘o//zéen‘f‘, and
therefore unconstrfutional, i+ +bhe adyice acz‘w,n
by defense counsel on which +he detendart
Felied in 4n+or/'r% Fhe plea Fells below Hhe
Jeyel o reaso na,b_/‘e compeTence regii red 15}/ the.
S th Amendment. i1d. 6&01’/"\0(‘ Tollett. V.
Henderson, Yll u.s. at 2L7)
- As explained in Tollett V. Henderson, a
deﬂ%nda{:?’" who pleads o(,‘mf}'y porn the advice, of
Counsel may only attack +the vo/unfaxy and
(Antellipent character of The omuﬁj/ plea by
;.S'/)am}éc that the advice he received +rom
:' Counsel wWas hot w:‘-ﬁn'n +he r&n/e 07‘3 compg:/'crce
demanded of attorneys in Criminal cases’ id. at
:367. 6(407‘//") Hill v, Lock harts 474 U.S ot S‘é)
- This Cowrt has developed a Two-part test +o
determine whether 1he advice of counsel on
which the defendant relied 1n enterios his pha
- Sinks +to the level of itheffective asaistance of
L counse! Under The Sieth Amend ment.
- First, “the defendant must show that counsels
LFFOrs n /W'S kﬁ/D)-&.soh'/‘ZJ/'/On 'ch// be/ow an
: oé/'oc'ﬁ've_, standard oF reaconablencss. Hill V.
bockhart, 114 UL ot §7 (Fuo Fin Strickland V.
.Waslu'%-f'on, 46t U.S. at 687-88 ‘
Jecond, "the defendant must chow +hat +here
IS a reasonable /)rvbaLbiIHy that, but for counsek
errors. he would rot have ~londad suiltv anAd

)
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o Yo
{wowld have insisted on foino( +o trial. Bl v

:bbokkcu—‘f', 941y U.S at 5. The Court oefines a
,reasorable pro beabi l\"fy as a pro ba,b/'/:'fy Swttrcrert
10 Uhdermined confrdence in the oufcome.
Strickland V. V\/axhn.réc‘/’on, ULt U-S. a+ Lau4.

.B. AI?«MU»?"‘ |

,; Note.: This is a Case w/;gm an 'a/ﬁ‘orney pukpqseﬁ//y
was nusleading 10 his chent: Diverting his client
From f”’.” to tral, and deceiving him 10 accept
& plea he hever showld have accepted, because

i cownse! believed his clent was ocau/f)/ 67' 841y
P14 at (90T T A po 41T ot 1-3) App. A

Under +the Sieth Amendment ocuw—/’w s
Uhreasonable for cownsel To make an Um}»ﬂrm«{ |
decision withoud Juwstification 7‘30( dal}ac So0. This
. Cowrt In Sf'r/‘c.("]é/.hd Sard that :S“/'ka:hffic choices
.made a¥fer less fAan a complete 'n vesffcd’ibn
are reasonable pmoisc/}/ 1o the extent that
, /qro#cgsz'o nal Judpment Support /imitations on
tnvestipations. Strickland, at 491,

. Strictland Fhen stutes 1hat a particetar
dlectston not o /Avasﬁfafc must be d/‘recf'év
asSessee ToF reasonableness rn all efrcumstances.

:¢. Discussion
Pettioner opens The discussion as +o, ofid
. Counse| erroneously advise petitioner 70 plead

( dﬁu/'/vy In the ///.A‘/' of all #he clrcumstances of

Fhis particular case T

{. D«&'ﬁ.C/o;4A+ P st b o mro



i

. Rtitioner points to the circumstances of
;'/’/»/S particular case. |

- The undlerfyrng circumstances of This cace 15
Simple . Counsel, at the fime, was well aware
that the supposed complainart b&//}(‘ present
,74)/' Frial was the mos? /)n/;offu-;" ISSue
Shrowphont The history of this case. Th Ffact;
Counsel was petitioners counsel on the Fwo
Frial gates where +the Supposed complashant
was in fact not present.(Tr 11-13-13; H-:S-Q)App.
B. Counsel! was also aware that 1his supposed
Complasnant had a Full history of not
;aoopemfm with the foa/e,rnmmf‘ ﬁw»eoc/;ouz‘
‘F/I(; ca%.&i 3-2844 p.tb at a- p.17 bn'.3>/4}>p.B.

The CowsT: Both Mr 0'Barion and the defenclont
Understood That 1he él;c trcket was whether or
hot the Complasnant was ;a/ry 1o show up
For Ftrial. G’r. 8l 14 p.14Y at 3—S)z4/>j>. A.

Cr:‘fléd/)/ for counse l, and also confrary To
his advice To petrtioner To plead awu'b‘y,
- Counse / '/’&S?‘/ﬁféd that ,Dg"/‘/.’f/c')nu’ W had
: a/nm,)/.r /naun‘f&uhed /71'S lhnocence (7:'“ LA p. /13
At (1-13) App. A, and that he (3 alweay s
wanteo *o F° Yo *rial. 67—..1;/_ p- o7 at 1(9 App. A.
- dimetertly, counsel atso Festifred +hat
Ahrowphowt The 16 months of pre-trial
;pa‘/'/;?;hw @G> hever entertfained a conversation
about a plea (T7. TA. p. 77 at [- p. 101 i 18)/4/>p A,
and (5) in Yact, diA have on his suit ready to
move forward ‘o thal. CTr. ZoA. p. 113 at 3—5),43&,4,
' Thous b, In stark contrast of cownsels Fnowledse

#‘a«+ H-& ACLIDDO.{CJ COMD/thﬂ h‘* NS Cosnro s o
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‘-H-nc,‘ézéc ticket) as States £y c/udfe, Let bovite, atso
aa/a/fndc counsels khow/taffe “that petitioner always
Wanted to go to trial, and That petitioher never
LNEn Cansdmd or ‘f'd,/kﬁd +o counse! about
‘. p_lecw//r%" Fuilty. Also pef'/f/bner ma.zhﬁuh;}éf hrs
tnocence, and having on his swt reacly +o move
Forward to +rial, Counse! sl a/—onwu,sé/
advised petitioner 1o plead /mh‘y wethowt
- Fost making That hecessary independest
,/nverhkaj‘/'on 1hto The Supposed complasnants
most t1mportantly, the Supposed comples nants
presence, after being ordered and 1hstructed
o oo S0 by petitioner. Making the plea
beither Knowingly, vo /wn-/'a,n'/y, ror inte //yem‘.y
made, and Fherefore, unconstitutional.

August 1, 2o Rule 32@ motion /’)W/hj:

| 7 When you learned +hat she was here, what,
aF a,ny'f/u}xd( Ao you tell M. whren ?

A L sard -- I(/loﬂ‘ Said, she's A(.rc.. The
ffovcrnmc/nf" announced ready for trial.

7 )/ ow hadn'l /chfona//}/ . Seen Ae)- here /0“}’:&/76
when you Yold M. Whren +hat ?

A No. I hadnt personally Seen her. /?a,ra/)/_ Aoes
N~ d&?‘oh!’& a«ﬁokney. Ste a w/‘/‘nes_'s. I ro/IM on
- The fovornmw‘l‘s /h?‘&frz?j/ Saying -- 1L dont
‘/‘f;mk 'I%e)/ would annownce '/'ﬁa:/' she was 5&’-&
1Tt she were not here. T ciddnt Say, well, /et
Mme ook at her. That would be 1nappropriale. .

I{‘r‘ Rt ltd N )L mde -1a\ Amn 4
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. Potitioner conternds tn his Sworn a/ﬁcl?/d_V/*, and
the vecord 45 1n concurpence as 1o the
Conversation between he and counsel in the
cell block where petitioner fpec%éa//y
tnstructed counsel +o fo and /ndepehdehﬂ/
thvestigate The Supposed Complashant. See
Cworn Affidant dason C. WArcn)A—Pp. C.
- Strikingly, counsels own %cs?“/mony is in fill
Swpport ot /o_m/‘n‘/oncrs‘ contentions +hat he
)S'/;.w/f'/ca,//)/ msfruc‘/za/ cau_ns_(,/_ +o Fo and make
that necessary independent 1nvestigation into
the Supposed Complainant.

Mr. 0'Banion ; When L found owt she was here
Mr. whren bhad told me mpea:/‘cd/y she wasHT
)060/7 +o Show Up-@'r- L4 'P.ql{ at n—:a)APP,A.

Petitioner also contends in his Sworn affidayit
and in his initial leter to +he /u,d e, and 1he
record 15 also 1n concwrrence, that after
petrtioner b«&fhf succeSsfilly marmpulated and
Strategically deceived by counsel abowt his
chances ot 7"/’1'62,/ 6’:«1‘4. p 18 ot 8- pP-3t tn 4 ; TdA.
P H> at 32=p.H3 bh. 33, Td p.SH at 8-17; Ld.- p.5b at
20-25, Td. p. 13 at l-I‘DA'Pp.A., also See é’m'ﬁ'a,/
[etter fo Jua#c Lynrn Leibovh‘z) App. C., po‘v‘n"vénu-
went Ffor his last /{he, of detfense, +he ‘Z%—'
‘f/cte-/"," and r/;eczﬁc.z/éz instructed cownse!
Repeatedly, as stafed by counsel, +o Fo and
y, hdqoe,n/;/wf;/[ investipate +the supposed
Complas hanT. A :

.CaunSe,/ fhen lett out +he cell Block, ‘pti//}bc fhe

impression that he had done what he was yust
NiAns-o A 20~ I;‘l(+kll/+"/{ +‘n A~ A N A inna A/.’vk I;A #\‘
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cell block and blatantly lied To petitoner
Al’_&/d/??//l}[ the Fact of the Supposed Complamnarifs
1Presence- @ L. p. 94 at 3—30) App- A, also sce évvorn
Affidavit Jason C. Whren at 8-‘D Arp. C.

| The record also retfect that counsel was
‘\aware That petitioners 7£ﬂ._hfu/y opihion Was
ost importart Fo petitioner. (Th Td p.ao at
=13, LA p. 13k af 1-9; Td. p. 1Ha at Aa-/@ﬁpp.A. The
fact +hat peti Froner and his brother were
\made to be co-defendants, counse! Fhew *hadt
Fhis ertremely Sensitive sitnation could be
teplorfed and used as ammenition fo not only
Further deceive petrfioner info accept 5/- the pleg,
but to also deceive petitioners mother
;C(mce,rhz)% the Facts of the cace (T Td. pod ot I7-
_ éao)/‘,op. A. . .

. Rtitioners tother subtitted a Sworn affidayt
,and ezp/a./hed how counsel rusted her he
;'(,X,,Dre:zcs, “We were prepared 1o F° to Trial up
until 10 minetes before tral. Mr 0°Banion
iSCamd me and upset me ,5)/ 7‘?/////3/: me that

| my Son could Fet lite Ffor crimes he didnt

L Commit. e @wakn A’fﬁé{wﬁ“ d/ﬂcfue,//he O. W/muﬁ
App . | | .

: Thise advice was nhot the result of a profcrs'/éha/
;a’ec/.'w_bn and /%ﬂaokme,d /t/a_/ 0/70/.6(; mede alfer
L an /hwesf'//"dﬂ‘/oh of '/'/)& atfernative Courpes ot
action open To 1he detendart.” fee Strckland,
66 U.S. at é80 i

: 7215 was The reswlt a7" counse ! a,ém?dah/h} an
Jhaves ﬁgaj‘/bh at an unreasonable (/uncfure,",
.vy/uéh makes a reasonadle pro fessional /kdpmufﬁ
/mpam'é/e." Wz;;,/'n: V. Smith, 539 4.8 at 527~

anr
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: LIX’W(kc, 1hi's is @ case In which, olg/écfzée,/)/
Speaking, Frial Counsel had strosp reason 10
- Invest: e the Swpposed com/alaj)vant mosT
tmportantly e Sigposed Complasnasts presence, and
ho pood reason nott 7o do So.
. According Fo Strickland, a detense attorney
‘who breaches the duty ot loyafty To his clents
perhaps The most basic of counseh Atres,”
could rise to The level of éa% Unreasonable I,
Y6b U-S. af {92 | : .

Q Cownsels Peasonablness

777o proper measure of an a;h"omcyf /}arformence
#s kzas:onab{en&ss Unde pmva,z'//}% profosr/ona,/

- horms. )J"f’h&k/o'ohd, at L838. .

va/m'//g( horms ot /Dracf'/'ce, , Such as those
reflected in The A.BA. Standards may inform
our determination of what is reasonable, but
They are only fusdes. id- The purpose Is «S'I'mpy Fo
enswure defendants receive a Fair 1rial’ ' Td, at
. 689.

- Specitically, counsel must inform bimse ... Fully
oh ﬂ;e fects and the law, thoro hly aalw&cﬁé
f//cnf canccrm)% all aspects of e_cx%:‘ and

. keep The cltent informed of... develop ments in
1he case.'A.B.A. Stundards 4-3.8, 4-5.1@>; See
Strickland, 4ot .S at i88.

7%0%/5, In Sterk contrast 1o the standards
the A.B.A has set forth ﬂS’f&cfd&S fo what (s
reasonalble /'C/Dle!cnfaf /on, counse! did The Total!
opposite. | |
For instance, by counsel hot tnclependlently
investipating the Supposed complamarts most

Imn/u’—/’/;n—f/./ “H\I Clonmnmeo -t Paman/A i cdte PNenCnmen A0
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Instructed /'S)/ pa/‘/?"lbhar , and before erroncously
advising petitioner To accept 1Ae plea, counsel
didnT 1nform himse £ et y on the facts ot
the case 1o put himse i 1n The proper position
to even make a reasonable decision o adyise
/>(,7‘17"/éh¢r to plead fw'/*y. Stce Streckbland, ativil.

Instead, in The light of The circumstunces of
Fhis particelar case, counsel Testified +hat he
‘relied on the fovernments /hfc/né‘y ‘becawse
he didn'T" Thin K The fo'vunmc,nf would
Arnounce That she was here 11 §he were not here.
(77- B 114 p.l16 ot 7~/6)APP- A. Mot only d:kkefudli;c
his “o//é,n‘/s /nstructions , but atso d)kmf«(ﬂ/'ﬁq/
his ducty fo mate reasonable mw,s‘t‘yfd‘/onS’. ZA,
at é9/. -
 Furthermore, counsel cowldnt have 7"/704/044{/,4/
advised bhis client Conaern/)%’ altl agpects of he
case, because gomm/ heyver made that necesmry
Independert investigation 7o inform himsetf
ncul// on 1he Facts of the case. Theretore, i1 was
/Epaﬁ/ﬁ/& For counse! #o /‘/'V& po-/'/i‘/bner reliable )
et alone reasonatle adwvice “concerning all aspectk
o the case’ | |
_f 750%/3 counse! Ad f/va more +han enotbc/;
(n-retiable) advice concerning the penalty aspect
of #he case.(TF Td. p.ig ot 8-17,Tck p.19 o+ I-13; Tdk. p.
5H at B4, LA p-SS at 1517, Ld. p. 5t at 30-35; Ld. p.73
af I-17) App A,y akso see Cwarn Atbidavit Jason C. Whr(a,
: @Worn A‘ﬁ‘l‘ddwf (/4(7&@//):6 y) h//"’l‘lr), and Cz-hl'ﬁ&/
| /cﬁ‘_cr 7‘0. (/kg}’e Lyhn bt:'bow@/fpp. C.
- Lbikewsse, cownse! olidnt keep pis client 1nformed
of any development 10 7Ae case, apaun, becanse

Clunse! d/dh'?” fk//y lhfomf) /m'nre// 07" +he ﬂcﬁ‘ '
o0f Hie vnce. dnd /e +4e [ans
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L In '7£a,c7",' /F Counse] had 74«,//}/ //'17£okm66/
himself of +he Fact and the law, already
recopnizing that the Supposed complasnast was
critical Fo the povernments case (Tr 114203 pos
’ﬂ-f Q'S’P'b, Ln-é)/}PP B, /(.hOW/;\. that he wowld
neeq 1o independentty 1n n:?é}cd‘& the Supposed
complainant to access The 87‘#@/1/7‘765' and
Weakhesses ot the Supposed complasnants
‘:_-/*af/mony , and most /'mpoﬁ‘am‘/)/ Yhe Jovernments
 Case, and /n order 1o administer a reasonable
detense for his client; an independent
f/nw,sf’f:d’/éh would Seem To be counsels on ly
optron accordiny 10 The A B.A. Standards, and
accordins To S k/.c,.é/au?d.. ‘

Lrstead, counse! testitied That him independent
2/ tnvestipating the Supposed complasrant would

ave been /haﬁom,or/_éj‘a. Tr 814 piiy at 13);4/9/:.4
- This can not be classified as a reasonable
‘decisron That makes a ,oar‘/’}éw/u /hvav"fu"/bn
:Hnnece,s:cu'y- Sece Strickland, at ew1.
; 'Féu"/'h(/moke, counsels fear that +this /t/a,/
trdependent investipation would have been
Anapproprrate, counsel cowld pave -~ indeed
‘Should have -5 under 1he circumstances ot +this
particelar case, notifed +he court and
;d/mlfcd for the _'/’hc'z/' cau'rﬁ’ J‘u/au—w':/'on of
bis | hdependent /nVef'/"//’m"/on intfo 1he S uppared
!COM/D/N'IM/J: It the court shared Ais concerns.
| /‘70(9 Frow b/ oL /s ckaunrc/: testrmony that
/2&7‘/7‘/0/7&/ +old him ‘re/oeafeé//y Y that the Supposed
]c()mf/éuna_,ﬁ‘ wafh’faco/h o S'/zaw a/o.é-l—. Zd. /).ql'l
at //-/;)APP.A. 7his stafement 1mposes that

p&?‘/?‘/bhef had Fo be Convinced b)/ Counse [ *o
Ploos A ruilhsr @nAd ot procerd o Friall+ T ~
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18 at 8- p1a tn.13; T p. 54 at 2-1¢; Lo p.5s at 15-17; Ta.
pS6 at 11- 26 TA. P13 at /—lyAPP.A. Here, /Jef1¥/bhus
. 7‘2:7"/)740,-.)/ implies 1hat only after Pu‘d"x'oh&r Frst
_hot a,ccepf‘/)jc Counsels 6‘14,/:@) representatiops,
Cownsel Then had Yo deceive and manzj;u/az’t
P&fﬁ“/&h(;ﬁ 7o plead ftU'/?‘ Y. See MMcMann V<
HEI.G/':WSOH, 2397 W.S. at 777-79.

Counse! even bodly testified that he wanted
p&f/?‘?o'/lf:/— In an empty cell for what counsel
catled stratepic kmfons,_)@. L. p-1OS at 7"9/4;>p.
A., because counsel/ didnt want Zny o ther
detfendant 1o conficse petirfioner from Mce,/vf/.gc"
. a P/ea, he never Should /;.d,ve accepted .

- Streckland stactes That ”/n7w})/ into cownsels
ConversaTtonsS with The detfendant may be critraa!
to aproper assessment of Counsels /hver?‘zdéa,'f?'ah
cdwl.%/bns. /a'l., Hbb us at 691, ‘

: waﬁvw it States, the reasonableness ot counsels
ﬁ.(c+lons may be determmed or J'ubs'?"an‘hé//y

h #/Lganced by the defendants own STatement§ or
actrons. Lounseld actions are usually baced, guife
properly, on informed fs"/‘mfey/c choices made by
Fhe defendant and on information supplied 6/ 7%
defendant. In particular, what in vaff;af/bhs
@and decisions are reasonable depends c:ni‘/'c_a/l)a
“on Such intormation. id. .
Ihsf'e_ew/, Counsel _M/ed on his ap/)os/?‘lbns‘ ‘/:qf\%crdy)
over the instructions and directives o¥ his clenst
See Ftrickland, at 688 | ~

Z/ear/y, the decision 1o plead /u//v‘y must be made
by the defendant: For 1his cou_r'l‘ would not let an
aftorney 641*/&_1}1 away his clients F{;ﬁ?‘!_. T+ is the
gerndant who musts with the help of counsel, |

IIA-PIAI'.A /I.l Ara n-n L—L #ﬂ o~ A s ,-+I'. Ve Ao Ill 7 n 4.._ J—" =
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| Tral against the advantapes of plead
éoou/h‘)/.' Tollett v. Hendlerson, H4it U.S. at 271, 7uo*h}f

. Brady V. Unrtfed States, 341 U.S. at ‘15‘9. }/(;f'

hoth/ne lke +bhat /)appam,d in Fhis Case . id.
. In %S particular case, despife the Specific
 Clrcumstances, because counsel bimsetf belicved
VN'S cltent was fw'ff)/ 67. L. p 114 ot t4—17 ; TA- p- 417
lat I—-?—)Afp A, counsel never made that
‘hecessary independent 1nvestipation into fhe
Supposed complasnant that petitioner 1old
him /”e;peaﬂ‘?,dly” vvansh*‘/‘/‘oz}f 1o show up.

. These types of actions by a defense atforney
\Under these clrcumstances, et alone any

| GrcumsTances, are completely tnacceptable,
\@nd completely unreasonable, ard can not be
classified as reasonable tactical decsions.

aa. Prejudice (@ctua i)
. Under the Sivth Amend ment puarantee “where

|an 1H-advised client pleads puilty when v
‘wasnT in his best tterest +o do so. he
‘estublishes /Jre,‘/'udl'ce, by Showiny that minus _
Counsels Aeficiencies a reasonahle ,orobabx'/dy
erist that the detendgant would not have

| plead fm/?“y and 1nhsisted on /0/}% +o +rial.
Ml v Lockhart, 4y 4.S. at sa. T+ states
that “all that heeqd be Shown 1S a reasonable
pro b¢§///fj/. .. Sutfrcrent 1o Undermined
‘confidence 1n 1he detendants decision +o

| />/(,ad pa./'/fy.” Strickland V. h/d,S‘/n‘fyfan, Hb6
- U.S at oy

A. Discussion
Petitioner mrosec 1he cuection brrnuc
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Counsels erroncous advice, d;o_as- a restonable |
& pkobab//n"y exist that P«c?‘??"/D/ICJ’ wowld have not
plead puitty and (nsisted on f""“f +o trial?

B. Arpument
. To hot Jeave the answer of his 7ues+/on +o
Unallegesd .S‘/)cac/aﬁ‘/bn, and 1o atso /1 minate The
distorted effect of hindsipht, petitioner puts
Fhe dynamic oF Fhis guestion in a Trethfl
ConTexT and stefe ;| had counse! advised
petitioner 10 the Truth, 1hat course! 07 hever
physically Scen The Supposed Complainant presest;
- or that OOLu?‘S’c/ @) was fe /y/}o on 1the
-.fOVern men?s l'rx'f‘gh'}y”‘/’/:a:f 74(, Supposeds
Complainant was present(Tr. Td.p. 116 at 1-18) AppA,
clearly, petitioner would have defintely insisted
on poing 7o trhal. o ‘
- Petifioner now states all redated circumstances

In Support of Show/r%. the reasonable pro Aa,bi/d;/
ee J‘uﬁ”/é/ichf' 1o Undermineq confidence 1n
petitioners decision to plead puitty. -

@ Petitioner a/h/q,yS' Wan'ﬁho( +o Fo Yo 7"/*/52,/.(7\}.1‘4.
P toq c‘z+ lo)»"lap,/}._ o
® Fetitioner always masntes ning his innocence.(Tr
L. p-113 at 1-13) App. A, _
@) Rtitrone~ never w*&k‘f@h:}y a conversation
about a plea. (Tr-Td. p.a1 at 1= p 101 . 18) App.A.
@ Petitioner belreving he could win at +rial. §ee
,@Norn Atfidavit Sason C. h/hr(,n) App. c. | |
&> Petifroner /Miw};f on his SwT ready +or +rial.
é_r( T p-i13 at 3-10) App. A .
@) The aC‘ovwmcnﬁ reacls ness rSSues ﬁmuac‘/,ou?/‘ the
history of the case, of which counsel was aware
T 111213 p.S o+ lb=n.b -2 T 111813 m." At In-34



51

Tr. 3-28-1y4 pib at a- p 17 lm-B) App. B.

@) The fovernments case be/f% Completely besed on
Sake theories and circumstantial evidence, and
What counse/ called their stro n/&gf‘ evidence
actually ée/}% txculpatory evidence G’; ad counsel
;1nd¢;>¢na'cn7‘/)/ mveafy@"cd the w'daa). @— B0 4q pall
at 33 -p. s bn.B)A'PP-A- ’ |

| l/ﬁsf/y, and most 7}nPoV7"M~/7}/J p&‘/‘l?‘?bhcr &hows,
and the record IS /1N concurrence of the most
Convincipy reasonable probabilily... sufficient o
Unhdlermined confidence in po?“l'/’/éhcrs decision Fo
Pplead -fw'ffy,’W/»w pafffléncr .
(®) kopea_—/-cd /), ’ re ected counsels 6%/19 rW“eﬁf'éﬁth,
. ancf when ‘ .

@ petitioner repeated ty” ordering and instructing
counse! 1o po and make That hecessary Independert
I{?V&S‘ﬁf&f/bh into The Supposed com,o/au'na.nf; most
ﬁ,/(nporf‘q,h+4/ e Swupposed comp s nan’s presence.
Q‘r LA -7 ot u—i;} App. A.

Thstead, because cownsel believed ;faﬁ‘ﬁbncr was
Fuilty, because petitioner allepedly had & §muirk
con his face and a fwitchecess tn pis e.yes"@f. TA.
P14 at M—IQ)APP. A, Counse! abandoned his Aty
o /h\_/asffa,ﬁz the circumstances ot Fhis
perticalar case &f an unreasonalble Jlmov‘ur(,,
Took up the position of the prosecutor, and
decerved his client Fo accept a plea he never
Showld have accepted.

.Ihdecd, Coenseds un/Dro‘ﬁSS’/.oha,/ ac‘ﬁéhg ArdA
.fa.nbusﬂ/ interfere with the admimstration of
(/uff/é&. See D.C. Pules of Pritessional Condict,

BUHUW, -4®), 1.36X0), I.HE), I-3@), and B.4E
..'L..‘ /. nA_‘.l,;A /2., ﬂ»*t‘—A-ﬂ‘ “A /. - -4 - 42 . L
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anpage in condluct invelvirg dishonesty, fraud, decert:
or tnz':re,/;msam‘af/o'n . The term ishoresty’ includes

|Lhot only. Frandlent, decerttal, ot m:kr(,/)rc.schfa—ﬁ?c, A
conduct, but akeo conduct wvzhcly a lack of
Konesty, probity, or integrify In principle ) a lack
of fairness and S‘fr&%‘hﬁokwxf‘dﬂ&rs. /.

XK. 5&,0&./70/150( +he Record

A. Prosecutorial Misco nduct | - |
Lastly, and al<o, +o not ltave +the questron of
@Gﬁm,/ /.Drc‘/(;ca’/c'e, 7o L{{‘)a,.//&/‘td Spe culation J In
11s dofckln/haf/én, pc?"fﬁonor bn'hfs Fo 1he
attention of This Hororable Court, and #he
record is in full Support, that The prosecwtor
q/Sf./fhad to this cafse, 1%e Same pro:&oufor who's
I,n'/'e//n}‘y counsel relied on ",S‘ay/r/d:(ﬂfdom“ +hink
Hmy would announce she was here I F S he were
hot here G+ Td. p.tie o+ m—q)APpA.,,/hdced,. wil/
festity falsely in open court. Fate representations
concerning +his same Supposcd complainant (nthe
/7/:(7‘01'/ ot 1h/s case, and 1n fact, announce that
She was here, when in fact, she was not. T+ Td.
p. 130 at 8- p. 135 Ln IL)APP. A. . _
This fcsﬁ}non)/ by the prosecutor is false, and in |
total contradiction of the un-sealed x-parte
transcripts of private conversations. befween

this Same /ororec«:for and c/kd € Pa,mre,/ (/0ﬁnron
on November 13- and /S, 9.013.(%—. 111313 p.S at 8-

D¢ Lnt, Tr 114543 p.3 at 13-30) App B

J‘?‘hkﬁyﬁ/, after The GOI.NPAIIS'On of the /?’ufu:‘f /
o014 Rule 33 @ ‘/?«,ns'cr//ofs , and +he Movember 12
and 15, Boiz un-sealed ex-parte Transcripts, not only
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did the prosccwfoP erpose himse (£ fivz}% +Folsce
representations fo The Judpe about hawr}c the
| Supposed _Cam/;lwna,h'/‘ pkcgcnf in D. C. tn. November
2013 Gv/nc/‘{ +aunted 7‘41(? Judres’ dectsion rot To
|atlow peﬁ"i'f'/'onaf 7o withdraw the plea ohn Avgust
l 9:0/‘1'(7""-8',/.-_1_¢{ P.IS3 ot 34~ pISH Ln,sj/fpp. /?), bt
Gr/'?‘/éa.///_, he also revealed That the fovernment
hever was able 1o Serve The Suppoted complament
the Subpoena demanding Thet the supposed .
) .4‘0("7/2/&/;1.&!!7('. be in O.C. for Fhe March 31, 2004
FHial date. L o S
77;(_4'.&{9#&, Yhe /zro.n,caa"ors entire ‘S‘+0k)/ ot
what 1T Took Fo pet The Supposed complashant
+o ODC. on MNovember 12 or IS, 2013, &hd atso
what 1 fook Fo fe?‘ her back 1o D.c. for the
March 31, doiy trial date was all +fabriceted
lies. This is fact, becawse. boTh the prosecutors .
stories was based around the Supposed - -
Cofnplajh@’/" J‘z;/f/'rbc in #he witness room on
/VOV(Jn ber 1 or 15, 2043, and é—LIf%’ Served Yhe.
Subpoena For the March 31, o014 trial date.
The fact- is, The Supposed Co mplas hant wes
hever in the withess room In Novem ber 2043 Jo
|1+ 15 sate 1o say That 1the Fhpposed COM/O/QJ;’QA'/'.
was hever Served The Swbpocha. |

Th turn, +F the Suppposed comP/a,/}»a.n‘f' was
hevesr Served *he Subpoena duma.nd/;;( Yhat She
be 1n D.C. for the March 31, 2oty frasl date,
addling Fhe history of The Supposed Complasrant
hot Caape/a;f‘/'féc‘ with the fovu'hmehf' '/’ﬁrmac/wou:/‘.
the case, and Fhe 5#43‘%/}:, bold face lte Fold
6)/ Yhe ,D/’o.recw/'or-, 1+ IS alko cafe To Id}/ thot
Yhe Supposed Oam,o/cu};cu?‘ rever Showed up and
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|was present For trial on March 3, >014.(Tr 8-1-
1y P- 13- at B-P. > bn.lb)App..A.) 6:}. H 03 P-S
at 8-3H; Tr 1S3 p3 ot I%-30) App B.
Moreover, these Uhn-Sealed Ci-parte Hranscripts
also reveal that withowt The Supposed
camplm}am‘f 7”/7(, fov&rnmw‘f' wowld rot be able
"1"0 prove their cafse. 67', N -3 at 23-pi Ln-Q)

App- 3.
X. Jummary

In a_,pp/y/)% the proper pr/};c/P/eS of law,
petitiones, Jason C. Whren Is entitled Fo his
reyu,&s‘/'ea/ re//éf. Mr. whren has shown that
/74'5' 7"/'/'&/ counsels /.>£r_7£onna.nce was
cons_v‘:'f/‘u‘/"/éha.//)/ .a/aflczl'erﬂﬂ and +hose
deticiencies prejudicecd Mr. whren.

A lawyer owes his or her client feveral
duties, and +f a lawyer J'u,b:ﬁtﬁ'/'m,//}/
breaches ary of those duties, -/'/u, lawyer
h':a.)/. /wwe, renderecy & Gonsf:+w+/@ha,//)/
deficrent pz,r‘forma,nca, United States V.
Decoster, HB1 F.2d at 13.03-04 (1973), These
dutres include 1he 'Hw/'y 1+9 make reasonable
investipations or 10 make reasonahle decisions
that makes, pcu.d"/'cu/ar /nv&:‘hf"a.:f/bhs
Unnecessary. Sfrickland V. Wa,.r/uracﬁ)h, Yol U-S.
at (88, 691. "

Mr. Whren has shown That cownselt +ai fure To
become tnformed oFf the facts bearinp +the plea
.S'H‘ka,f/éﬂ/”a,f e,.('t‘a,é//..f/md n Pq,n.{z)/ V. United
Stetes, Soq A2d Uz, 147 (O.C. 1990) eitrre |
Tollett V. Hendesson, Hif U-S. >S8, 266-47, led
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counsel 1o aronwusly.a.dw'se Whren to accept
a plea when it wasn't in his best inTeres? 7o do
£0, as established 1n Hill V. LockharT, HTH U-S.
at £9. Mr Whren a/so shows how Counsels
Lrroneous advise i hot }eprerenf a voluntary
and /m‘c////'cnf' choice amons the alternative
cowrtes of action open To Mr Whren, also
estublished 1n Hill V. Lockhast, 44 U-S at S&
rna.k‘/}b[ the plea herther K’ho_w:}%/)/, Vo/ta“m'/y, ‘

A hor inte //ye,n-hj/ made, apA theefore

tunconstitutional. | _ o
Moreover, in accessing counsels actions in hght
of the Facts of 1his particular case, v tewed ot
the Fime of counsel conduct, as estabhished in
Ptrickland V. Washinpton, Yeb U.S. at ¢30, i1 s
clear that My wWhren demonstrates that minus
Counsels 000('741:7"«,7‘/.01':4_//)/. deticient ,De/"/col.'h'mbce
there Is a reasonable probability ewsst that
Whren would not have plead puiy and
insisted on poinp Fo tTral. Mr Whren demonstrates
+the 1easonable pro ba,él/ﬁj/... Swffocrent To
Under mined contidence” In Whren’s decision 10
plead puitty, as ectalolished in $trickland V.
Wm/zuy fon, Hee U-S. ‘aJ' b9, by :bow{}% That
Whren Told cownsel Ll’apcafcdéx “fo /nvesﬁ;’a,ﬁ
the S wpposed com/p/mhanf because she wasn'l
a&oz'f% to Show up (Tr 8 1:44 pay o+ 1+ App. A.
Furthesrmore, M Whren Aemonstrates that a
reasonable probabilify etst that the povernmest:
hever Stcured The Supposed Complos hant for ..
trial, or Throughowt The history of the case, ard
also 1hat the fFovernment would wot be able To
prove thesr case without This § uppo sect
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COMP/mhah-/‘. élr. 8144 p.130 at 8 -p. 135 u../yA?p.A,
fr._lhls‘la P-3 et 13-30, Tr ¢4 3 pPSectre-p b bn.’yﬁpp.

8.

| The un‘_/éstd_‘}éd .fm/zgm,aﬁ.@m:c,/ To. conduct .
| reasonable /n,\_/gn‘ya'f/ons Into evidence That
wouwld shore up The defense s a classic Form of
_COhsf'/‘*u?“/'ona,/// deticrent /)u—?‘m'ma.hce. ifp&wé /// n
la case where 1he client instructs his couwnsel
t}3’,/2ec'z'/"'c'.’.a'/}/ N ‘/’0 Conduc;?‘. ﬁ:ese reacona b le
n ves*/‘yaﬁéns. .. | | | _ |
Strickland Specitically States That information
\provided by The defondant IS & prime Sowrce of..
the factual bedrock upon w hich Cam:.c/. fan‘f/’(//}/.
. l"’l Ind,/((}';dc S?"/'a:f"&f/'c chorces. Lh /)c‘u-‘flcu,/a,r,. wcba:l‘
/n_ves-f//a,f/ons are reasonable depends cr Tically
on such information. id., 4ie U.S. ot bG1
_“IhV\/{;c;/hs the Supreme Court ruled that
Cowunsel abdﬁdo_h/}be an ./‘nvesﬁ?a‘:f/bh at an .
Unreasona ble (/bmd-urc, .ma,k(,s. a,”rea».eonaé/e
professional fudpment Impossible. id, $32 U.S at
sa7-28. | o o
, Furthermore, it was ruled in Decoster THat “a
|claim of inefective assistance thpht Be made out
1F the wishes of the defendant were inFact
Adiverted 5y, c/eary erroneows advice and he was
.S'“«éffdft?"/d,//)/ ,orc/u,d/éea/ ﬁa&éy.”/%, 634 Faxg at
230-21. |

J10 was the detendant here. The direct ¢o hSeguence
of the misadvice was an Unconstitictional plea.
And 1he crimira! detendants plea, Thus
M:S/&fo@ncd may be .fa,/.cf/ Yo be both lnvo/wr/'é_fy
@nd Uninte //fcm‘; with The Simple Tact that The
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Aetendant Was misled 5 €rroheous adfyice. .
When +he misadvice o the /a,wyar /s So pross
as 10 amount +o & denial of +Hhe constitutional
FFAT Fo the etfictive assistance oF Counsel,
/c,a.d/}y Phe detendant to entss an 1mproyi et
plea, .5'7‘#/‘.('1"%* The Sentence any pa-m/;b‘w;»c a

Cownse/ Dc/;r/i/aj'/'ah of a constitutiona, f¢A+ |
can hot be [eft Unhreqressed,

When i has occasipness +he entry of a,/«,//fy .
Plea, the inevitable recpegs IS an ordler ST kiby
+he Plea. or +he refease HF 1he pr/sana’.

Lhn a /Ohf line of cagec Yhat /.nc/udtd Powetl
V. A/chz,ma,) 287 W.S. 4g 6432-)_,' (/ﬂénson V. ZCrbS't
304 U.S. usg (938), and Fiedeon v In/a,z}uwr/";“/‘, 372

ea%c:qjﬁy, /0 all crimina/ Prosecwtions, 1he .
accusesy shaltl -e'yéy 7% /—y‘ﬁf-... Fo be contronted
w74 “be withess a&pcunsf Aim. 7!:07‘/'% SHricllonA
| V. Wa:/)/.%;f’oh, Yi¢e .S o+ 685 }/e,f hofﬁl)%' (ke
That A&ppane—d tn This cace.” Ty let? . //cnd-er.s'on,
il u.S at a9,

The H):Ar"' 1o cowunse/ Plays @ cruciaf rofe 1 he
eolversaria / J'/S‘?’&m embodiee /n Yhe S /Lff;
/fme,ndma.‘/‘; Since @ccess 7o Counsels sk1/) and
khafy/f,a(fe /8 hece ssery 10 accord deFenatents
The ample a,o,oo/—?‘zcn/f}/ fo meet The case of +he

profec«:f/én,” +0 W/)t'cb ﬂél/ O #ro ondd. 7 "7,
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id. See Fowell V. Alabama, supra, at ¢8-67. YeT
nothin _//7(@ that happened /n This case.
| The Jieth Amendment I’ewfn/z(_.s the m;ph-f to the
Alctve assistance of counsel because 1
«&bylélbns counsel /olayzh;___a, role Fhat ¢s
chtical to the «,b/'//'ﬁ/ ot the adversarial
System 1o produce yust reswlfs. Strickland, at
b8s. Yet nothing like 1hat happened 1n This cate.
R e,oresw’/'a,+/bn, of a criminal detendant entails
. G(’/f?un basfc a/wf/'eS&,C‘Ouhm/J' .fmcﬁbhs /s 71'0 . .
, d/SS./if‘ the defendant, and /.zancej counsel! owes . .
Phe chent- a duty of loyally... the overarching .
Auty o advocate ﬂw detendonts cause. id,.
|lat ¢88. )/ef' ho'/'/w/Zc like That bap/:tancd yn This_
case. o )
| The uitimate focws of +he Sietdh Amendment
lnym}y. mwsf be on the Fundamental Fairness of
the proceediny whose reswlfs is being challenped .
... and S/?n/o/)/ o ensure ‘/7(34’+.Cf/'in/;1a,/ _
deFondants recave a Faivr Fral. Strickland, at
1487, L76. Yet hothing lite 1hat happened /1n This
Case. , ,

T +his particular case, First, becawse cowrsel
belreved his clieat was puslty (Tr 8114 p. 114 ot
(9-t7,; L. p. 117 &t /'G)/fplp. A., Pe,f‘/.frénc,r was o/cary
diverted 1rom fa/}y' +o +ria), and decerved 1nto
ﬂ,ccepf/é/ a plea he hever Showld Aave accepted.
Second, when petitioner Took The proper pre-
sentence vebicle 1o witbdran the unconstitutional
plea j/’/:e, prosecwtor assifhed #v the case lied o
the Jud/e, .cance,rm}» clear facts of +he case,
strongly mf/u(,ncmdf and o/car/)/ fm'rn“/ly' her
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decision (n no+q,//owz7: pc-f'/;f'/bher 7o withdraw
the unconstitutional plea. (T 8114 p. 120 at 9 -
P 12-S Ln-IQAPPA., 67' ll-_l’J--IB pS at 8-p e Lh.H;
Th 11158 p3 at 12-20) App B, (Tr 8- 1-14 p.1S3 art
1= p. 154 Ln. s)/tpp,/}. _

Third, when Pc‘f‘c"/‘lban Fook the proper vehicle
10 appeal +he +the tral cousts Aecision The
appellate counsel +hat was appointed +o |
petitioner overlooked or ifnored almost all #he
ewdence: and testimony petitioner i mputed o
hime Fhat clearly demonstrated his Trial counsels
Inettectiveness, and Instead entered a very weat
briet +for pef/ Froners direct appeal. See Smith
V. Robbins, 538 U.S. at 288 |

Fowth, atiter 1the dfb/?‘kuy and capticious
decision ot the Trial cowt in den)//);(’
petitioners D.C Coge $23-110 motion, withod
a response trom The fovernments and without

a hearing, the Cowrt of Appeals procedurally
bars petrtioner from raising his Unaerly ) v
ISsues because of his pa/Z;/'e counselS errors

on direct appeal. See (Jan. 21, 202-0) App. F

@7"1'7{—/.0”0’/ (/ﬂ,{Oh C. Whren, now, /’65’/7667‘7%(,//)/
poses The guestion 7o This Honorab/e Cowrt-
When is i+ that petitioner is 70 experience
the Fundamental Faswness thait the S/t
Amendment envisions and fuarantees !
ZF a petifioner can prove his counse/ Was
PusposeFully heplipent, then a constiTutronal
provision Shouls be J'/Decﬂf/m//y put in place
To protect critinal defendants from
purposetully hqf/{/’m‘l‘ afforneys, and also Fo
assure That Criminal defendants have
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N received the eftfective assistance of counsel
puararnteed by the Sieth Amendment
Likewsse, +F a petitioner can also prove.

thait his ap late counsel was ieffective,

| Tthis cons%ﬁg"/on&/ provision showld be, and

IhAeed, could be the link Fo tie +he

Inefective assistance of counse! and 1he

tlhg,%cﬁ\/ez assistance o-/ aﬁ)@//&ﬂ‘c Cotepsel
“+o ‘67“/7% ‘ .

~ e simple fact that the Stobseytoc_h?‘ Aenials

o motions o recall the mandate Ao not toll.

(the +1me For 7[/'//)% a /)c:ﬁ?L/bn ‘or writ of

certiorari, when as in This case The judgmerts

are Vb/dj'éd, “here naz{s “+o be a S'pa&/ c

Consfﬁ‘kﬂeloha// p/foviS/OH o?‘ 7%/5 dgﬁpﬂ,e.
Otherwise, petitioners would be Forced 7o

‘/ /'/C_ +heir mo'+/gh5 to the cowts /)mm«:/‘ur&/)/.

| This constrtutional provision will provide
the dyhamic needed 1o make 7his vehicle

proper, anrd complete, and available for
criminal, Actendarts clasmng both

Nineffective assistance of counsel and +the

ineffective assistence ofF appellade counsel.
x1. Conclusion

Wheretore, for all tte atormentroned reasons
this petitiorer, Jason C. Whren, respectully
l’eyws‘f‘ that The Supreme Cowrt oF +he Uhnited
States I1ssue This Writ of Certrorari 7o “he
CowT of Appeals for the District of
Colum bia. |

dason C. Whren

[ C h_




