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LIST OF PARTIES

[\/]/All partiés appear in the caption of the case on the cover page.
[ ] All parties do not appear in the caption of the case on the cover page. A list of

all partles to the proceeding in the court whose Judgment is the subject of this
petition is as follows:
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IN THE SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issues to review the judgment below.
OPINIONS BELOW/JURISDICTION
[X] Form cases from state court:

The opinion of the highest state court to review the merits appear at Appendix ...A... to the
petition and is reported at ...S21C0864. The opinion of the ...GA Appeals... court appears at
Appendix ...D... to the petition and is reported at ...A21A0947.

The date on which the highest stats court decided my case was 20 July 2021. A timely petition
for rehearing was thereafter denied on the following date, 23 August 2021, and a copy of the order
denying rehearing appears at Appendix ...C.

The jurisdiction of this Court is invoked under 28 U.S.C.A. § 1257(a); [ALSO] U.S.S.C. Rule(s) 13.1
CONSTITR TN AL £ STRTUToRY PRoVISoNS DoLveD

1st Amendment: ... the right of the people ... to petition the Government for a redress of grievance;

5t Amendment: No person shall ... be deprived of life, liberty, or property without due process of
law; ‘

6th Amendment: In all criminal prosecutions, the accused shall enjoy the right to ... public trial by
an impartial jury... to be informed of the mature and cause of the accusation; to be confronted with
the witness against him; to have compulsory process for obtaining witnesses in his favor, and to
have the assistance of counsel for his defense;

8th Amendment: ... nor cruel and unusual punishment inflected;

14t Amendment: No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person life, liberty, or
property, without due process of law, nor deny to any person within its jurisdiction the equal
protection of the law.

28 USCA § 2254:
(b)(i)(A), the applicant has exhausted the remedies available in the courts of the State;

(B)(ii), circumstances exist that render such process ineffective to protect the rights of the
applicant;

(d)(i), resulted in a decision that was contrary to, or involved an unreasonable application of,
clearly established Federal law, as determined by the Supreme Court of the United States;




(e)(2)(B), the facts underlying the claim would be sufficient to establish by clear and convincing
evidence

that but for Constitutional error, no reasonable fact-finder would have found the applicant guilty of
the underlying offense.

28 USCA § 2241:

(a), Writ of Habeas Corpus may be granted by the Supreme Court, any justice thereof, the district
courts and circuit judges within their respective jurisdictions;

(c) The writ of habeas corpus shall not extend to a person unless;

(1), He is in custody of by color of the authority of the United States or its committed for trial before
court thereof; or

(2), He is in custody for an act done or omitted in pursuance of an Act of Congress, or an order,
process, judgment, or decree of a court or judge of the United States; or

(3), He is in custody in violation of the Constitution or Laws or Treaties of the United States; or

(4), He, being a citizen of a foreign State and domiciled therein is in custody for and act done or
omitted under any alleged right, title, authority, privilege, protection or exemption claim under the
commission, order or sanction of any foreign state, or under color thereof the validity of which
depends upon the law of nations; or

(5), It is necessary to bring him to court to testify or for trial.
28 USCA § 1442(a): Member of Armed Forces Sued or Prosecuted:

(a), Acivil or criminal prosecution in a court of a State of the United States against a member of the
armed forces of the United States on account of an act done under color of his office or status or in
respect to which he claims any right, title, or authority under a law of the United States respecting
the armed forces, thereof, or under the law of war, may at any time before the trial of final hearing
thereof be removed for trial into the district court of the United States for the district where it is
pending in the manner prescribed by law and is shall thereupon be entered on docket of the district
court, which shall proceed as if the cause had been originally commenced therein and shall have full
power to hear and determine the cause.

10 USCA § 802(a)(10); 825(c); 880; 930; 934; Uniform Code of Military Jurisdiction (UCM]) Art.
2(a)10; USCA Const. Art. 1, Sec. §, cl. 14:

[All State/ Declare] “... Jurisdiction extends to a service member who was a member of the armed
services at time of the offense charged”; or “Military jurisdiction has always been based on the
status of the accused, rather than on the nature of the offense,” or “The accused is a person who can
be regarded as falling within the terms “Land and Naval Forces”, or “Military Status” is a necessary
and sufficient condition for the exercise of “Court Martial” jurisdiction.

STATE OF GEORGIA’s LAW




OCGA §17-12-23:

(a) The circuit public defender shall provide representation in the following actions and
proceedings;
(1) Any case prosecutor in a superior court under the laws of the STATE of Georgia ...

(4) Any direct appeal of any of the proceedings enumerated in paragraph (1) through (3) of this
section. '

OCGA § 24-3-36: Effect of Acquiescence or Silence;

Acquiescence of silence when the circumstance require an answer, a denial or other conduct may
amount to an admission.

OCGA §9-10-111: Verified Petition Required Verified Plea or Answer;

In all cases where the plaintiff files a pleading with an affidavit attached to the effect that the facts
stated in pleading are true to the best of his knowledge and belief, the defendant shall in like
manner verify any answer.

OCGA § 9-11-7(a): Pleading; (a) There shall be a complaint and an answer.
OCGA § 9-11-55(a): Default; (a) When case in default;

If in any case an answer has not been filed within the time required buy this chapter case shall
automatically become in default unless the time for filing the answer has been extended as
provided by law.

STATEMENT OF THE CASE

Now Comes the Petitioner, the Affiant, Daniel A. Spottsville herein case, “Writ of Certiorari”
pursuant to, 28 USCA § 1257(a) and US Supreme Court Rule 13.1, to wit, the State Supreme Court
denied certiorari on the 20t of July 2021 (case #S21C0864).

The GA Court of Appeals on the 11th of February 2021 “precociously” dismissed Affiant’s Appeal
Brief which was docketed in the Court of Appeals (CoA) on the 28t of January 2021 (case
#A21A0947). The CoA untimely dismissal is contrary to GA Appellate Rules #26 [#22 [#13 [#7
and 14th Amendment.

The trial court, Muscogee County Superior Court on the 17t of September 2020 without
justifiable cause and contrary to well established precedent, in correctly denied erred not filingin
original form Affiant’s “Motion | Arrest of Judgment and Motion to Modify Void Sentence” s “Moot”,
(case #SU98 CR1445). Muscogee Co. clerk for Judge Ron Mullins did so arbitrarily removed and
stated (alleged) Affiant’s “motion to Modify Void Sentence (Affidavit)”, (filed on the 3rd of June
2020), was filed without a “CERTIFICATION OF SERVICE” from attached. The clerk of court sent on
the 17t of September 2020, a let to Affiant, declaring that the Honorable Judge Don Mullins will not
act upon Affiant’s motion because it was filed “exparte”. Nor did Judge Mullins act upon Affiant’s
“Rule NISI” that was filed ... which should have been filed simultaneously on the 3t of June 2020

Vw1th CERTIFICATION OF SERVICE" dated the “5th of May 2020” as page #35 ofthe pleadmg/motlon.
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NOTE: Clerk of court still refuses to provide Affiant with stamped as being filed
documents/pleadings within the court; nor has clerk responded to Affiant’s letter dated 22 Sept.
2020, to wit, Affiant did so provide the court with tangible proof, copies of documents to include
page #35 Certification of Service for those documents/pleadings/motions. (4 documents total)

[Also, this prior history exist on this case from Muscogee Co. Superior Court. (#SU98CR1445)]

On the 9t of December 1998 the Affiant was convicted and sentenced to 40 years to serve 30
years in prison. The case was to run concurrent with related case in Martin Co. Superior Court case
#SU98CRO033, 24 years to serve 18 years in prison.

Affiant’s counsel at trial did not file a notice of appeal, nor did trial counsel inform Affiant that a
motion for mew trial existed on file. Thus the Affiant was “PRO SE” during his 1st appeal process,
Affiant’s first direct appeal was without the assistance of counsel. The GA Court of Appeals (case
#A03A0007/ 4 Feb. 2003) was denied. The Habeas Corpus (#2003HC 50 NJ) was denied on 4
Feb.2004 and the GA Supreme Court denied the certiorari on the 15t Nov. 2004 (case #S04H1157).
[case did go all the way to the USSC, #04-6208, the court dismissed writ of certiorari]. Because
Affiant’s case does have a valid jurisdiction issue ... Affiant filed a “Motion to Set Aside Judgment as
Void” in the trial court which was denied on the 27t of July 2010 (#SU98CR1445). The Appeal
Brief was denied on 17t Sep. 2010

In May of 2012 the Affiant filed a renewal action that the trial court denied it. The GA CoA
(#A12A2009), dismissed the matter on the 28t of June 2012 and the GA Supreme Court, dismissed
the matter on the 5th of Sep. 2012. The Affiant on the 19t of Sep. 2012 sent the trial court a “Motion
to Modify Sentence” but the trial court (Judge ]. D. Allen) alleged in his order of 21 Feb. 2013 that no
such motion has been filed ... nor a “Motion of Default”. The court denies the matte:based on an
“Affidavit of Negative Averment” that was filed in the court 15t of Feb. 2013. The GA CoA
(#A13A0313) denied this matter on the 16t of April 2013, the GA Supreme Court followed with a
denial (#513C1332) on the 18t of November and the “Reconsideration” was denied on 21 January
2014.

“A Renewal of Motion to Modify Sentence and to Correct Void Sentence” was filed [ the trial court
by pro se Affiant on the 6t of April 2015 and again the trial court Judge Allen dismissed the matter
on the 2nd of June 2015, followed by a denial by the GA Supreme Court on the 11t of January 2016
(#516C€00093) and the “Motion to Reconsider” was denied on the 22 of February 2016. On the 8t
of April 2016, Affiant files a “Petition for a Writ of Habeas Corpus under the US District Co Court
Southern District (case #CV516-027). The USDC Southern District Transfers the case to the
jurisdiction of the US District Court Middle District on the 16t of May 2016. {1}

Furthermore, the Middle District Court erred completely in its order (case #4:16CV0177) on the
1st of July 2016 when it alleges Affiant has filed a pro se petition for writ of habeas corpus pursuant
to 28 USCA § 2254 challenging his 1998 conviction in both Muscogee County and Marion County,
Georgia. But the STATE OF GEORGIA (RESPONDENT) never rebutted nor responded to the
unquestionable, tangible fact/evidence that Spottsville did file a “§2241 Petition”; and Affiant’s
§2241 petition refer to his State Court motion to modify sentence and correct a void sentence filed
in the trial court of Muscogee Co. only ... that does not challenge the state conviction. {2} Affiant
does not attack his State conviction of Muscogee Co. or Marion Co. from 1998, but ‘by Law’ brings
‘in fact’ a 28 USCA § 2241, petition only to challenge the execution of his sentence, [COMPARE]

¥ A ¥ Bishop, below; Stanley, l_qelow; Hernangez, below. [Although modify sentence: may lead to release.]
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However, the US District Middle District on the 15t on July 2016 denied the §2241 petition as a
§2254 second or successive application for a writ of habeas corpus. Stating Petitioner, the Affiant
Spottsville did not make requisite showing, therefore denied a Certificate of Appealability. [SEE
RECORD] On the 3rd of November 2016, the US Court of Appeals 11t Circuit (CoA 11t cir) in case
#16-14926-F also erred in its ability to recognized the fact that Affiant filed a 2241 petition ‘by
law’ and ‘in fact’. The CoA 11t Cir. also denied as unnecessary ... motion for IPF status ... denied as
frivolous; motion for appointment of counsel denied too. {3} On the 1st of August 2016, Affiant
filed in the 11t Circuit, “Motion for permission to; appeal Informa Pauperis and Affidavit” with a
brief and a “Certificate of Interested Persons form”. [SEE RECORD]

{1} The tangible fact is Affiant, pro se did so send/file a valid §2241 petition in the Southern District
not to challenge the validity of conviction but the execution of a (State) Sentence pursuant to 28 USCA
§ 2241, is properly filed. [SEE] Bishop vs Reno, 210 Fed 3rd 1295, 1304 n14 (11th cir. 2009); Stanley
vs Utah Rd. of Pardons, 382 F 3rd 1208, 1213 (10th cir 2009); Hernandez vs Campbell, 204 F 3rd 816,
864 (9th cir 2000). Affiant’s filing of a 2241 petition is undisputed proof of claim by STATE OF
GEORGIA (RESPONDENT) and lower courts has not been resolved beyond a reasonable doubt and
there is an unreasonable determination of the facts/evidence presented in the lower courts.

{2} USvs NY Tel Ca.,, 434 US 159 (1977), the Supreme Court considered a Federal Rule that defined

properly ... “tangible object” ...; Affiant Spottsville's § 2241 petition is “tangible object” this Court
cannot casually set aside in a challenge to the execution of a State sentence. [SEE RECORD]

{3} Queen vs Mines, 530 F 3rd 253, 255 (3rd cir 2008), the provisions of § 2241(b), refer specifically to
claims presented in a second or successive habeas corpus petition filed persuent to 28 USCA§ 2254 and
therefore does not apply to a petition filed pursuent to 2241. [SEE ALSO] Rarapind vs Reno, 225 F
3rd 1100,1111 (9th cir 2000); Valona vs US, 138 F 3rd 693, 694 (7th cir 1998).

On the 16t of January 2018, Affiant sent the CoA 11t Cir. an “Extraordinary Petition for
Evidentiary Hearing” but the CoA 11t Cir. never provided Affiant with proof of filing or receipt or
provide decision. [NOTE]Affiant sent the clerk of court four letters requesting status of the
“Extraordinary ... Petition”; letter dated, 24 Mar. 2018; 10 Apr. 2018; 29 Apr. 2018; 19 May 2018.

On the 5th of May 2020, the Affiant sent to Muscogee Co. Courthouse a “Motion for Qut-of- Time
Appeal ... In Support of Motion In Arrest of Judgment and Motion to Modify Void Sentence
(Affidavit)” as well as a “Rule NISI” with a “Certificate of Service” accompanied. However, the trial
court never provided the Affiant with a stamped as being filed copy nor provide proof of receipt.
Affiant sent clerk of court four letters dated; 25 May 2020; 17 June 2020; 23 Aug. 2020; 6 July 2020;
and on the 221 of Sep. 2020, Affiant sent copies of: “(1) Certificate of Service; (2) Rule NISI; (3)
Motion for Out-of-Time Appeal ...;(4) Motion in Arrest of Judgment as Void ..."”. The clerk of court,
on the 17t of Sep. 2020 sent Affiant a letter acknowledging receipt of Motion in Arrest of Judgment
and Motion to Modify Void Sentence, stating it was filed on the 3rd of June 2020. But also stated
Judge Mullins will not act upon the motion because it was filed exparte ... when proof of service was
provided by Affiant. The trial court denied motion for out-of-time appeal and dismissed IFP as
moot on the 17t of September 2020.

REASONS FOR GRANTING THE PETITION

In the best interest of justlce truth and equity the Court must take into con51derat10n that the
I 3 q i i




Affiant, Mr. Spottsville is a layman of law and has been incarcerated for 24 years. Of which, in this
case, there does exist “extraordinary circumstances”, to wit, STATE OF GEORGIA (RESI;\NDENT) has
never provided any response to rebut or deny Affiant’s valid proofs of claim; and where the State
and Federal Courts all have failed to recognize and adopt the “LAW OF THE LAND”, (Bill of Rights)
as well as US Supreme Court’s “STARE DECISIS” to have provide pro se litigant Spottsville a ‘full,
fair, and adequate process, hearing the valid constitutional violations of merit presented to the
lower courts in his presentments/documents/motions/pleadings. Affiant has been diligent in his
persuit by presenting his proofs of claim, that has gone undisputed by the RESPONDENT; valid
prima facie and tangible evidence/facts with merit to warrant the courts to grant relief in favor of
the Affiant. Even the fact that the Affiant has been pro se since his 1st direct appeal has been
overlooked by the Stats and Federal Courts, to wit, Affiant does have vested, binding Constitutional
and STARE DECISIS protected rights to the effective assistance of counsel on 1s direct appeal. Of
which on court has addressed the fact STATE OF GEORGIA (RESPONDENT) and the State Courts
have never addressed nor cared to provide response to and have remained completely silent to this
fact. The record does not show or contain any proof that Affiant waived has right to appellate
counsel.

Furthermore, no lower court, or the STATE OF GEORGIA (RESPONDENT?) has addressed the fact
that the Affiant was at time of arrest through trial, sentencing, and appeal process, as well as being
in custody was an active duty service-member of the U.S. Army. Who was not discharged until
September 2001. STATE OF GEORGIA (RESPONDENT) did not have valid jurisdiction to try,
sentence, and keep custody of the Affiant, a U.S. Army Soldier.

There does so exist questions of STATE OF GEORGIA’s (RESPONDENT's) credibility and
reliability, of proof of guilt is ambiguous and fictitious and 40 years sentence is “EX-DELICTO”.

ARGUMENTS/CITATIONS

Imperative it is for this Court to recognize that all the lower courts, both in State and Federal
forums have clearly negated to establish that Affiant Spottsville is incarcerated contrary to “well
established” laws and U.S. Supreme Court’s “STARE DECISIS”. There are “Special Circumstances”
and “Prima Facie and Tangible” facts/evidence presented by the Affiant in which on lower courts
have provided the Affiant with full and fair proceedings as the “Constitution” and “STARE DECISIS”
does so require. Affiant has presented valid merit in the lower courts to warrant relief of his
sentence of 40 years to serve 30 years. Especially where Affiant has diligently asserted in all the
courts “PLAIN ERRORS” pursuent to the “Constitution and Law”.

The State Court and the STATE OF GEORGIA (RESPONDENT) are well aware of O0CGA §17-9-4;
that provides ..."The judgment of a court having no jurisdiction of the ‘Person of Subject Matter’,or - - -
void for any other cause, is a mere nullity and may be so held in any court where it becomes
material to the interest of the parties to consider it.” [SEE] Chester vs St, 284 GA 162 (2008),
matter was addressed and the State Supreme Court says that a denial of such a sentence on the
grounds that it is void is appealable as a matter of right. Like Chester’s case, if reviewed “DE
NOVOQ”; Spottsville’s claim (proofs of claim} would mean that Affiant’s sentence(s) were based on
void conviction and thus were illegal. [COMPARE ALSO] Jones vs St, 282 GA 568 (2007); Collins vs
St,277 GA 586 (2004); Gideon vs Walnwrlgh ) 372 UsS 335 (1963) . prisoner may challenge the

P e/ﬂrzazwe/zcz%m 5

ety




prior convection used ... there was a failure to appoint counsel in violation of Gideon; US vs Cronic
466 US 648, 659-60 (1984), ..."the likelihood that any lawyer, even a fully competent one, could
provide effective assistance is so small that a presumption of prejudice is appropriate without
inquiry into the actual conduct of the trial.” Cronic, also addresses, Court held that prejudice will be
presumed “where assistance of counsel has been denied entirely or during a critical stage of the
proceeding.” ; Milliken vs Meyer, 311 US 457 (1940), void judgments are those rendered by a court
which lacks jurisdiction, either of the subject matter of the parties(person); [COMPARE ALSO]
Moore vs Dempsey, 261 US 86 (1923), Court reversed , holding that the federal court must
determine the facts for itself because, if true, they entitled the petitioner to relief.

In this case mow before the Court, on the 17t of September 2020, the Superior Court of
Muscogee County did so without justifiable cause and contrary to “well established precedent”,
incorrectly denied Affiant’s “Motion for Qut-of-Time Appeal ... in Support of Motion in Arrest of
Judgment and Motion to Modify Void Sentence” as moot. {case #SU98CR1445) Muscogee Co. clerk,
for Judge Ron Mullins did so arbitrarily remove and state/alleged, Affiant’s “Motion in Arrest of
Judgment as Void and Motion to Modify Void Sentence {Affidavit)”, filed on the 34 of June 2020 was
without a “CERTIFICTIION OF SERVICE” form attached. The clerk of court’s letter also declared,
stated that the Honorable Judge Ron Mullins will not act upon void motion because it was filed “ex
parta”. Nor did Judge Mullins act upon Affiant’s “Rule NISI” that was part of the original
presentment/pleading/motion Affiant sent to be filed as one packet of documents/presentments to
the Superior Court of Muscogee County ... which all should have been filed simultaneously on the
3rd of June 2020 with “CEERTIFICATION OF SERVICE” dated “the 5th of May 2020” as page #35 of
the presentment/pleadings/motions/document.

[NOTE]: Clerk of court still refuses to provide Affiant with stamped as being filed copies
of any part of the presentment /document; letter dated 22 September 2020, to wit, Affiant did so
provide the court with tangible proof, copies of documents to include page #35, Certificate of
Service for the presentment, pleadings, motions. (4 documents total)

Overall, in this matter, Affiant Spottaville incessantly asserted and maintain that he has had his
“Constitutional Rights to Counsel on First Direct Appeal and Right to Effective Assistance of Counsel
on Appeal” have been denied by the STATE OF GEORGIA (RESPONDENT); violated Constitutional
protected rights. The trial court, GA Court of Appeals and GA Supreme Court, all have foiled to
recognize and adopt U.S. Supreme Court’s “STARE DECISIS”; and did so error denying Affiant’s right
to file and be heard when Affiant timely filed/sent to the lower courts his; “Motion in Arrest of
Judgment and Motion to Modify Void Sentence” and Affiant’s “Appellate Brief’ and “Writ of
Certiorari”. All presentments were wrongfully dismissed /denied and the RESPONDENT (STATE
OF GEORGIA) remained silent, failing to rebut Affiant’s proofs of claim. [OCGA § US vs Prudden, 424
F 2nd 1021(1970)]

Affiant has cited the following U.S. Supreme Court cases plus others, lower courts refuse to and
did not recognize nor adopt as “Law of the Land”:
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The petition for a writ of certiorari should be granted.

Respectfully submitted,
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