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FILED
UNITED STATES DISTRICT COURT NOV 12 2020
Southern District of Mississippi
ARTHUR JOHNSTON
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UNITED STATES OF AMERICA Judgment in a Criminal Case
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Defendant’s Att

THE DEFENDANT: clendat s Atomey
¥ admitted guilt to violation of condition(s) 1) Mandatory Condition of the term of supervision.
O was found in violation of condition(s) count(s) after denial of guilt.
The defendant is adjudicated guilty of these violations:
Violation Number Nature of Violation Violation Ended
1) Mandatory Condition The defendant, on or about and between May 1, 2018, and July I, 07/01/2018

2018, being an employee of Pearl River Valley Water Supply

District, converted to his own use $7,924.91, being the property of

the State of Mississippi.

(continued on Page 2)

The defendant is sentenced as provided in pages 2 through 8 of this judgment. The sentence is imposed pursuant to

the Sentencing Reform Act of 1984.

[0 The defendant has not violated condition(s) and is discharged as to such violation(s) condition.

It is ordered that the defendant must notify the United States attorney for this district within 30 days of any
change of name, residence, or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are
fully paid. If ordered to pay restitution, the defendant must notify the court and United States attorney of material changes n
economic circumstances.

Last Four Digits of Defendant’s Soc. Sec. No.: 8232 09/11/2020

Date of Imposition of Judgment

City and State of Defendant’s Residence: Signature of Ju
Carthage, MS 39051

Defendant’s Year of Birth: 1982

The Honorable Henry T. Wingate U.S. District Judge

Name and Title of Judge

o7 7{94/44«.(“/ 2020

Date
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DEFENDANT: JONATHAN HILLIAM MCDOUGAL
CASE NUMBER: 3:15¢r26HTW-LRA-001
ADDITIONAL VIOLATIONS
Violation
Violation Number Nature of Violation Concluded

On November 12, 2019, the defendant pled guilty in the Circuit Court of Rankin 11/12/2019
County, Mississippi, and was sentenced to ten (10) years custody of the MS

Department of Corrections, with a five (5) year term of post release supervision.
The defendant is eligible for release after serving three (3) years imprisonment.

20-61073.83



Case 3:15-cr-00026-HTW-LRA Document 58 Filed 11/12/20 Page 3 of 8

AO 245D (Rev.02/18)  Judgment in a Criminal Case for Revocations
Sheet 2— [mprisonment

Judgment — Page 3 of 8

DEFENDANT: JONATHAN HILLIAM MCDOUGAL
CASE NUMBER: 3:15¢r26HTW-LRA-001

IMPRISONMENT

The defendant is hereby committed to the custody of the Federal Bureau of Prisons to be imprisoned for a total
term of :

Ten (10) Months

# The court makes the following recommendations to the Bureau of Prisons:

This information will be provided via separate cover and "filed under seal".

¥ The defendant is remanded to the custody of the United States Marshal.

O The defendant shall surrender to the United States Marshal for this district:
O at O am. O pm. on

O as notified by the United States Marshal.

O The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

O before 2 p.m. on

O as notified by the United States Marshal.
O as notified by the Probation or Pretrial Services Office.

RETURN
I have executed this judgment as follows:
Defendant delivered on to
at with a certified copy of this judgment.
UNITED STATES MARSHAL
By

DEPUTY UNITED STATES MARSHAL

20-61073.84
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DEFENDANT: JONATHAN HILLIAM MCDOUGAL
CASE NUMBER: 3:15¢r26HTW-LRA-001
SUPERVISED RELEASE

Upon release from imprisonment, you will be on supervised release for a term of :

Twenty-six (26) months

MANDATORY CONDITIONS

1. You must not commit another federal, state or local crime.

You must not unlawfully possess a controlled substance.

You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of release

from imprisonment and at least two periodic drug tests thereafter, as determined by the court.
O The above drug testing condition is suspended, based on the court's determination that you pose a low risk of future

substance abuse. (check if applicable)
4. O You must make restitution in accordance with 18 U.S.C. §§ 3663 and 3663A or any other statute authorizing a sentence of
restitution. (check if applicable)
5 You must cooperate in the collection of DNA as directed by the probation officer. (check if applicable)
6. O You must comply with the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. § 20901, et
seqgs directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in the location

where you reside, work, are a student, or were convicted of a qualifying offense. rcheck if applicable)

7. O You must participate in an approved program for domestic violence. (check if applicable)

W

You Igmést comply with the standard conditions that have been adopted by this court as well as with any other conditions on the
attached page.

20-61073.85
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DEFENDANT: JONATHAN HILLIAM MCDOUGAL
CASE NUMBER: 3:15¢r26HTW-LRA-001

STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions are
imposed because they establish the basic expectations for your behavior while on supervision and identify the minimum tools
needed by probation officers to keep informed, report to the court about, and bring about improvements in your conduct and
condition.

1. You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of
your release from imprisonment, unless the probation officer instructs you to report to a different probation office or within a
different time frame.

2. Afterinitially reporting to the probation office, you will receive instructions from the court or the probation officer about how
and when you must report to the probation officer, and you must report to the probation officer as instructed.

3. You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission
from the court or the probation officer.

4.  You must answer truthfully the questions asked by your probation officer.

5. You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living
arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If
notifying the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation
officer within 72 hours of becoming aware of a change or expected change.

6.  You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation
officer to take any items prohibited by the conditions of your supervision that he or she observes in plain view.

7. You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer excuses you
from doing so. If you do not have full-time employment you must try to find full-time employment, unless the probation
officer excuses you from doing so. If you plan to change where you work or anything about your work (such as your position
or your job responsibilities), you must notify the probation officer at least 10 days before the change. If notifying the
probation officer at least 10 days in advance is not possible due to unanticipated circumstances, you must notify the probation
officer within 72 hours of becoming aware of a change or expected change.

8. You must not communicate or interact with someone you know is engaged in criminal activity. If you know someone has
been convicted of a felony, you must not knowingly communicate or interact with that person without first getting the
permission of the probation officer.

9. Ifyou are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.

10. You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything
that was designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as
nunchakus or tasers).

11. You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant
without first getting the permission of the court.

12. Ifthe probation officer determines that you pose a risk to another person (including an organization), the probation officer
may require you to notify the person about the risk and you must comply with that instruction. The probation officer may
contact the person and confirm that you have notified the person about the risk.

13.  You must follow the instructions of the probation officer related to the conditions of supervision.

U.S. Probation Office Use Only

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a written copy of this
judgment containing these conditions. For further information regarding these conditions, see Overview of Probation and
Supervised Release Conditions, available at: www.uscourts.gov.

Defendant's Signature Date

20-61073.86



Case 3:15-cr-00026-HTW-LRA Document 58 Filed 11/12/20 Page 6 of 8

AO 245D (Rev.02/18)  Judgment in a Criminal Case for Revocations
Sheet 3D — Supervised Release

Judgment—Page __ © of 8

DEFENDANT: JONATHAN HILLIAM MCDOUGAL
CASE NUMBER: 3:15c¢r26HTW-LRA-001

SPECIAL CONDITIONS OF SUPERVISION

(A) You must participate in an alcohol/drug abuse treatment program and follow the rules and regulations of the program. The
probation officer will supervise your participation in the program. You shall contribute to the cost of any substance abuse treatment
program to the best of your ability.

(B) You must not knowingly purchase, possess, distribute, administer, or otherwise use any psychoactive substances (¢.g., synthetic
marijuana, bath salts, etc.) that impair a person’s physical or mental functioning, whether or not intended for human consumption,
except with the prior approval of the probation officer.

(C) You must submit your person, property, house, residence, vehicle, papers, or office, to a search conducted by a United States
probation officer. Failure to submit to a search may be grounds for revocation of release. You must warn any other occupants that the
premises may be subject to searches pursuant to this condition.

The probation officer may conduct a search under this condition only when reasonable suspicion exists that you have violated a
condition of supervision and that the areas to be searched contain evidence of this violation. Any search must be conducted at a
reasonable time and in a reasonable manner.

(D) You must provide any financial information, business or personal, to the U.S. Probation Office upon request and are prohibited
from incurring new charges or opening additional lines of credit without the approval of the supervising U.S. Probation Officer.

(E) You shall pay the remaining balance of the previous Court-ordered $1,500.00 fine.

(F) You shall provide proof that you are in compliance, and/or making a good faith effort to be in compliance, regarding the payment
of this court-ordered child support to the supervising U. S. Probation Office on a monthly basis.

20-61073.87
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DEFENDANT: JONATHAN HILLIAM MCDOUGAL
CASE NUMBER: 3:15¢r26HTW-LRA-001

CRIMINAL MONETARY PENALTIES

The defendant must pay the following total criminal monetary penalties under the schedule of payments set forth on Sheet 6.

Assessment JVTA Assessment® Fine Restitution
TOTALS $ S $ 1500.00%* S

**The defendant is responsible for the remaining fine balance originally imposed on 10/4/2016.

[0 The determination of restitution is deferred until . An Amended Judgment in a Criminal Case (AO 245C) will be
entered after such determination.

[0 The defendant shall make restitution (including community restitution) to the following payees in the amount listed below.

If the defendant makes a partial payment, each payee shall receive an approximately proportioned Cpayment,_uniess specified
otherwise in the priority order or percentage payment column below. However, pursuant to 18 U.S.C. § 3664(i), all nonfederal
victims must be paid before the United States is paid.

Name of Pavee Total Loss** Restitution Ordered Priority or Percentage
TOTALS $ 0.00 $ 0.00

[0 Restitution amount ordered pursuant to plea agreement $

O The defendant must ng/ interest on restitution or a fine more than
fifteenth day after the date of the judgment, pursuant to 18 U.S.
subject to penalties for delinquency and default, pursuant to 18

unless the restitution or fine is paid in full before the
39.7{\])[ of the payment options on Sheet 6 may be
§3612(

o
£).

O The court determined that the defendant does not have the ability to pay interest and it is ordered that:
[ the interest requirement is waived forthe [ fine [ restitution.

[J the interest requirement forthe [J fine [0 restitution is modified as follows:

* Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22.

** Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed
on or after September 13, 1994, but before April 23, 1996.

20-61073.88
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DEFENDANT: JONATHAN HILLIAM MCDOUGAL
CASE NUMBER: 3:15cr26HTW-LRA-001

SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties shall be due as follows:

A [ Lump sum payment of $ due immediately, balance due

O not later than ,or
(O inaccordancewith [J C, [J D, [ E,or [J Fbelow);or

[0 Payment to begin immediately (may be combined with [JC, OD,or [F below); or

C [0 Paymentinequal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after the date of this judgment; or

D [J Paymentin equal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after release from imprisonment to

term of supervision; or

E [ Payment during the term of supervised release will commence within (e.g., 30 or 60 days) after release
from imprisonment, The court will set the payment plan based on an assessment of the defendant’s ability to pay.

F [0 Special instructions regarding the payment of criminal monetary penalties:

Unless the court has expressly ordered otherwise in the special instruction above, if this judgment imposes imprisonment, payment of
criminal monetary penalties is due durmlg the period of imprisonment. All criminal monetary penalties, except those payments made
through the Federal Bureau of Prisons’ Inmate Financial Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

O Joint and Several

Defendant and Co-Defendant Names and Case Numbers (including defendant number), Joint and Several Amount and
corresponding payee, if appropriate.

0 The defendant shall pay the cost of prosecution.

a

The defendant shall pay the following court cost(s):

O The defendant shall forfeit the defendant’s interest in the following property to the United States:

Payments shall be applied in the follow}%order: (1) assessment, (IZ) restitution principal, (3) restitution interest, (4) fine principal,(5) fine
interest, (6) community restitution, (7) A assessment, (8) penalties, and (9) costs, mc]udmg cost of prosecution and court costs.

20-61073.89
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Anited States Court of Appeals

fu r t B [,ft @ir[u[’t United Stalftﬁtsh%oifcti?f Appeals
IJ :ﬂ: IJ FILED
August 11, 2021

No. 20-61073 Lyle W. Cayce
Clerk

UNITED STATES OF AMERICA,
Plaintiff— Appellee,
Versus
JONATHAN HiLLIAM McDOUGAL,

Defendant— Appellant.

Appeal from the United States District Court

for the Southern District of Mississippi
USDC No. 3:15-CR-26-1

Before JONES, SOUTHWICK, and ENGELHARDT, Circuit Judges.

PER CURIAM:*

Jonathan McDougal challenges a condition of supervised release

imposed with his revocation sentence. Finding no error of fact or law, we
AFFIRM.

* Pursuant to 5TH CIRCUIT RULE 47.5, the court has determined that this
opinion should not be published and is not precedent except under the limited
circumstances set forth in 5TH CIRCUIT RULE 47.5.4.
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I. BACKGROUND

McDougal pled guilty in 2016 to one count of distribution of a
detectable amount of cocaine base— “crack” —in violation of 18 U.S.C. § 2
and 21 U.S.C. § 841(a)(1). The district court sentenced McDougal to 28
months in prison and three years of supervised release. Additionally,
McDougal was required to participate in a “program of testing and/or
treatment for alcohol or drug abuse as directed by the probation officer.”

Supervised release began on April 4, 2018.

In February 2020, McDougal’s probation officer petitioned the court
for an arrest warrant. The petition alleged that McDougal violated a
mandatory condition of his supervised release by committing a state felony.
Specifically, it asserted that between May 1, 2018 and July 1, 2018, McDougal
embezzled $7,924.91 belonging to the state of Mississippi. McDougal pled
guilty in state court to the offense in November 2019 and was sentenced to

ten years in prison and five years of supervised release.!

At the revocation hearing, McDougal admitted committing the
offense. He explained that he used his state-issued fuel card to fuel other
people’s cars in exchange for additional money.? He claimed this was
necessary to support eight children and pay outstanding debts. The money
allegedly went towards food for his kids, child support, gas, and rent—
McDougal stated that after those expenditures, he often only had $30 to $50

! He was eligible for release after serving three years imprisonment. McDougal was
subsequently released by the state on August 12, 2020 and was remanded to federal
custody.

2'To do so, McDougal had to “cut deals” where he was only getting a portion of
the value of the gas. For example, he would put $40 worth of fuel in another person’s
vehicle in exchange for $20. McDougal admitted to converting the entire $7,924.91 (it was
charged to the card) but only received $3000 to $4000 in actual cash.
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for each two-week period. McDougal’s counsel also noted that two of his
children lived with him and that McDougal had not failed any drug tests while
on supervised release, so “it [was] not an issue of whether or not this money
was going towards drugs.” The district court noted that McDougal’s lack of
proof for how he spent the money was “a negative,” and it was likely that he

»

did “something else with the money.” The court recessed the hearing to

allow the defense time to gather evidence of expenditures.

McDougal then presented two witnesses: his sister, Shama Harris,
and one of his children, Jontaveyun Jones. Harris testified that McDougal
had been living with her and paying for gas, food, and expenses for two of his
children. She also saw him give money to the children’s mother and send
money to his other children out of state. McDougal also helped pay for food
and utilities at the house. Harris asserted that she did not know of any drug
use by McDougal, had never heard of him using drugs, and that he had
stopped drinking because he “didn’t like the taste of it.” Finally, Harris
testified that McDougal had paid over $1000 in household expenses while
living there, but she didn’t know what he did with all of the embezzled
money. Jones testified that McDougal paid for food, clothes, and school
sports equipment. He further stated that McDougal had given money
directly to his mother and that he had lived with McDougal for nearly a year.
But Jones conceded that he did not know how much McDougal had paid in

child support or whether he was current on payments.

The district court then moved to sentencing. The court first noted
that the embezzlement occurred less than a month after McDougal’s release
from federal custody and that “one has to conclude that he hardly was
rehabilitated since in less than a month’s time after being committed to

supervised release . . . he committed a felony.”

The court then explained
that McDougal had failed to adduce evidence as to what became of the nearly

$4000 that he received. Having received no testimony from the children’s
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mothers, and no testimony that he attempted to satisfy his outstanding child
support obligations, the court “heard nothing to persuade it that this
defendant spent any significant money on his children, nor that he spent any
significant money with his sister when he was staying there free with her and
her husband.” The court concluded that it had no idea what McDougal did
with the money since it found none of the testimony credible, and it was
“troubled by the short interval between this defendant’s release from
incarceration and his determination to reenter the realm of crime.” Finally,
the court observed that McDougal had been “quite deep in the drug trade”
and now “quite deep in embezzlement.” The court then sentenced

McDougal to ten months imprisonment and 26 months supervised release.

In addition, the court ordered that “based on [his] history of drug
abuse, [McDougal] must participate in an alcohol/drug abuse treatment
program and follow the rules and regulations of the program.” The court
explained that it “didn’t see very much about [McDougal’s] potential use of
drugs, but certainly [his] possession and sale of drugs is evident.”3
Accordingly, the court ordered that McDougal be evaluated and observed —
this was to be supervised by the probation officer. But if there was no drug
problem then the probation officer was not to execute this portion of the
order. The court later reiterated that it was “ordering treatment if the
probation officer deems it necessary . . . [b]ut that decision will lie with the

probation officer.”

McDougal objected that “[t]here’s nothing before the Court to say
that he has a potential for drug use. Maybe ten years ago. There’s nothing
certainly since he’s been on supervised release for drug use. There’s been
nothing while he was on pretrial release prior to his sentence in 2016.”

* The court recognized that McDougal had not tested positive for drugs.
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According to the defense, there was “no evidence here before the Court to
require such a treatment requirement, and so we’d object to the sentence as

a whole but that one as well specifically.”

The court denied the objection, stating “your protest is a frivolous
protest if he doesn’t have a problem, because I’ve already said the probation
officer does not have to impose those conditions if it does not have a
problem.” The court also added that it has to look out for public safety, and
it was not aware of what McDougal had done with the money: “The Court
doesn’t know whether he invested in some drug trade. The Court doesn’t
know whether he picked up with his prior partners and purchased some
drugs. The Court doesn’t know any of that.” The prosecution then
attempted to clarify that the court was only ordering that McDougal be
evaluated, and that the court and probation officer could take further steps
based on that. The court agreed “[b]ased on the evaluation and what the
probation officer knows based on that.” McDougal timely appealed the

sentence.
II. DISCUSSION

McDougal raises two issues on appeal. First, he challenges the district
court’s imposition of required participation in an alcohol and drug abuse
treatment program as a special condition of his supervised release. Second,
McDougal asserts that the district court impermissibly delegated the decision
of whether to require treatment to the probation officer. Neither argument

prevails.
A. Substance Abuse Treatment Condition

This court reviews a preserved challenge to a special condition of
supervised release for abuse of discretion. United States ». Caravayo,
809 F.3d 269, 272 (5th Cir. 2015). “District courts have ‘wide discretion in

imposing terms and conditions of supervised release.’” United States v.



Case: 20-61073  Document: 00515974942 Page: 6 Date Filed: 08/11/2021

No. 20-61073

Dean, 940 F.3d 888, 891 (5th Cir. 2019) (quoting United States v. Paul,
274 F.3d 155, 164 (5th Cir. 2001)). The sentencing court “may impose any
condition it deems appropriate” subject to two limitations. Id. First, the
condition must reasonably relate to at least one of the four statutory factors
enumerated in 18 U.S.C. § 3553(a):

(1) the nature and characteristics of the offense and the history
and characteristics of the defendant; (2) the need for the
sentence imposed to afford adequate deterrence to criminal
conduct; (3) the need for the sentence imposed to protect the
public from further crimes of the defendant; and (4) the need
for the sentence imposed to provide the defendant with needed
educational or vocational training, medical care, or other
correctional treatment in the most effective manner.

United States v. Bree, 927 F.3d 856, 859-60 (5th Cir. 2019). Second, “‘the
condition must be narrowly tailored such that it does not involve a greater
deprivation of liberty than is reasonably necessary to fulfill the purposes set
forth in’ § 3553(a).” Dean, 940 F.3d at 891 (quoting United States . Scott,
821 F.3d 562, 570 (5th Cir. 2016)).

Further, the district court must make factual findings in terms of the
§ 3553(a) factors to justify the special condition. Unsted States v. Salazar,
743 F.3d 445, 451 (5th Cir. 2014). But “[i]n the absence of a factual finding,
a court of appeals may nevertheless affirm a special condition ‘where the
[district] court’s reasoning can be inferred after an examination of the
record.’” Caravayo, 809 F.3d at 275 (quoting Salazar, 743 F.3d at 451).

McDougal principally argues that the special condition here fails at
step one. It is not reasonably related to any of the factors because there is no
evidence that he is using drugs or that any of the embezzled funds went
toward drugs. Without this evidence, the condition does not relate to
deterrence, public protection, or medical care. Last, he claims, the district

court failed to provide factual support for the condition.
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In rebuttal, the government argues that the condition is properly
related to McDougal’s past history of alcohol and marijuana abuse, and his
prior conviction for possessing and selling drugs. The government keys in on
the district court’s concern that the embezzled money was used for drug
purchases and argues that the court was in the best position to judge
credibility.

The starting point here is determining what condition the court
actually imposed. The written judgment states that McDougal “must
participate in an alcohol/drug abuse treatment program and . . . [t]he
probation officer will supervise [] participation in the program.” At
sentencing, the court reiterated that McDougal “must participate” in a
treatment program. Yet the court further stated that it wanted McDougal
“evaluated and observed to see if [he] ha[s] a drug problem . . . . [I]f [he]
do[esn’t] have a drug problem, the probation officer will not execute this
portion of the order.”* The written judgment makes participation
mandatory, but the verbal judgment appears to make initial participation (the
evaluation and observation) mandatory and continued participation only
required upon a determination that McDougal has a “drug problem.” In a
sense, the probation officer will either terminate treatment or escalate the
intensity after the threshold determination.

“If the in-court pronouncement differs from the judgment that later

issues, what the judge said at sentencing controls.” United States v. Diggles,

* To be sure, though the district court states that “the probation officer will not
execute” the treatment condition, evaluation and observation are necessary
prerequisites—meaning that the condition will be initially executed. The probation officer
will then cease to execute the treatment condition if McDougal does not have a drug
problem. That the district court used the words “evaluated and observed” makes no
difference. Evaluation and observation are as much a component of a treatment program
as any subsequent therapy.
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957 F.3d 551, 557 (5th Cir. 2020) (en banc). A conflict exists where “the
written judgment broadens the restrictions or requirements of supervised
release from an oral pronouncement,” United States v. Mireles, 471 F.3d 551,
558 (5th Cir. 2006), or “impos|es] a more burdensome requirement,” United
States v. Bigelow, 462 F.3d 378, 383 (5th Cir. 2006). Here they conflict,’ so
the oral pronouncement trumps and continued participation in the treatment

program is contingent on whether McDougal actually has a “drug problem.”

That condition reasonably relates to the § 3553(a) factors. First,
McDougal has a past conviction for a drug offense, and the original
Presentence Report indicated that he had previously been addicted to alcohol
and marijuana. Second, the current offense involved the embezzlement of
nearly $8000 (over $3000 of which McDougal received), and the district
court rejected McDougal’s explanation of where that money went. The
court drew a reasonable connection between the unaccounted-for funds and
the possibility that McDougal may have a drug problem. If McDougal does
have a drug problem, substance abuse treatment would reasonably constitute
appropriate medical care. By requiring a threshold determination that
McDougal actually has a drug problem before mandating continued

participation, the condition is narrowly tailored.

Here the district court made explicit, and the record supports, its
concern that McDougal may have fallen into a drug problem. That is

sufficient to trigger an inquiry. Whether McDougal is found to be clean or

> If the two judgments do not actually conflict, and instead “the written judgment
simply clarifies an ambiguity in the oral pronouncement, [this court] look[s] to the
sentencing court’s intent to determine the sentence.” Unisted States v. Tang, 718 F.3d 476,
487 (5th Cir. 2013) (per curiam). Intent is determined by examining the record as a whole.
United States v. Tanner, 984 F.3d 454, 456 (5th Cir. 2021). This approach leads to the same
result. The record clearly indicates that the district court intended to limit the extent of
treatment depending on whether McDougal actually had a drug problem.
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not, the condition accounts for the result of the inquiry. Accordingly, the
district court did not abuse its discretion in imposing this drug treatment

condition.
B. Impermissible Judicial Delegation

“The imposition of a sentence, including the terms and conditions of
supervised release, is a core judicial function that cannot be delegated.”
Sealed Appellee v. Sealed Appellant, 937 F.3d 392, 400 (5th Cir. 2019) (quoting
United States v. Franklin, 838 F.3d 564, 568 (5th Cir. 2016)). The district
court must have “the final say” on whether to impose a condition. United
States v. Huerta, 994 F.3d 711, 716-17 (5th Cir. 2021) (quoting United States
v. Medel-Guadalupe, 987 F.3d 424, 431 (5th Cir. 2021)). Thus, it is not
permissible for a district court to delegate the decision “whether a defendant
will participate in a treatment program,” but “a district court may properly
delegate to a probation officer decisions as to the details of a condition of
supervised release.”® Sealed Appellee, 937 F.3d at 400 (internal quotation

marks and citations omitted).

Consistent with this distinction, a probation officer’s authority can
permissibly extend to the “modality, intensity, and duration” of a treatment
condition. Medel-Guadalupe, 987 F.3d at 431. Here, the district court plainly
required treatment and left only the duration and intensity of that treatment
to the probation officer. If McDougal is found not to have a condition
warranting further treatment, then the probation officer is instructed not to

require treatment. Since the district court exercised its “final say” over the

¢ There are additional limitations on the delegation of the details of a condition
when it involves a “significant deprivation of liberty.” United States v. Martinez, 987 F.3d
432, 434-36 (5th Cir. 2021); see also Medel-Guadalupe, 987 F.3d at 430-31. This is not
implicated here.
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initial treatment decision, delegating questions of duration and intensity was
permissible. See Huerta, 994 F.3d at 716-17.

III. CONCLUSION
The judgment of the district court is AFFIRMED.
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UNITED STATES OF AMERICA,
Plaintiff— Appellee,
Versus

JONATHAN HiLLiaAM McDouGgaAtL,

Defendant— Appellant.

Appeal from the United States District Court
for the Southern District of Mississippi
USDC No. 3:15-CR-26-1

ON PETITION FOR REHEARING EN BANC

Before JONES, SOUTHWICK, and ENGELHARDT, Circust Judges.

PER CURIAM:

Treating the petition for rehearing en banc as a petition for panel
rehearing (5TH CIR. R. 35 I.O.P.), the petition for panel rehearing is
DENIED. Because no member of the panel or judge in regular active
service having requested that the court be polled on rehearing en banc (FED.
R. App. P. 35and 5TH CIR. R. 35), the petition for rehearing en banc is
DENIED.
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JUDGMENT

This cause was considered on the record on appeal and the briefs on
file.

IT IS ORDERED and ADJUDGED that the judgment of the
District Court is AFFIRMED.
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