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QUESTION PRESENTED

Whether the United States Court of Appeals for the Seventh Circuit and the District Court
deprived Richard Grundy of his Fifth and Sixth Amendment rights to represent himself by
improperly conditioning the exercise of his right to do so and improperly coercing him to

proceed with court appointed counsel.
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Petitioner Richard Bernard Grundy I11 Jr. respectfully prays that a writ of certiorari issue to
review the judgment and opinion of the United States Court of Appeals for the Seventh Circuit,

which was entered in the above-entitled case on September 30, 2021.
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PROCEEDINGS BELOW

The opinion of the United States Court of Appeals for the Seventh Circuit, entitled United
States v. Vizcarra-Millan, et al (Grundy), No. 19-3481, decided September 30, 2021, is reported
at 15 F.4th 473 (7" Cir. 2021) and included in the appendix attached hereto at page A-1.

This matter originated in the United States District Court for the Southern District of
Indiana as United States -v- Carroll, et al, (Richard Bernard Grundy I11). 17 CR 222. The

judgment order was entered on the docket on September 26, 2018.

JURISDICTION

The jurisdiction of this Court is invoked pursuant to Title 28, United States Code, Section
1254(1). On September 30, 2021, the United States Court of Appeals for the Seventh Circuit
affirmed the judgment of the district court as to Richard Bernard Grundy 111 in United States v.
Vizcarra-Millan (Grundy), 19-3481 and is reported at 15 F.4™ 473 (7" Cir. 2021) and included in
the appendix attached hereto. No petition for rehearing was filed. The jurisdiction of the United

States Court of Appeals for the Seventh Circuit was invoked pursuant to 28 U.S.C.1291and 1294.



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Amendment V to the United States Constitution
No person shall be held to answer for a capital , or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or
in the Militia, when in actual service in time of war or public danger; nor shall any person be
subject to the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in
any criminal case to be a witness against himself, nor be deprived of life, liberty or property,
without due process of law; nor shall private property be taken for public use, without just
compensation.
Amendment VI to the United States Constitution
In all criminal prosecutions, the accused shall enjoy the tight to a speedy and public trial,
by an impartial jury of the State and district wherein the crime shall have been committed, which
district shall have previously ascertained by law, and to be informed of the nature and cause of the
accusation; to be confronted with the witnesses against him; to have compulsory process for

obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.

STATEMENT OF THE CASE

Richard Grundy and others were charged in a superseding indictment with conspiracy to
distribute methamphetamine, cocaine, heroin and marijuana in violation of 21 U.S.C. 846;
continuing criminal enterprise in violation of 21 U.S.C. 848(a); various counts of distribution and
possession with intent to distribute methamphetamine and heroin in violation of 21 U.S.C.
841(a)(1); use of a communication facility in furtherance of drug trafficking in violation of 21

U.S.C. 843(b) and conspiracy to money launder in violation of 18 U.S.C. 1956(h). (R. 280).



Richard Grundy and four (4) others proceeded to trial. The initial trial began July 8, 2019.
On the third day of trial, Judge Magnus-Stinson declared a mistrial after evidence of potential jury
tampering was discovered. Certain redacted juror questionnaires were discovered missing and
certain notes were discovered. (Tr. July 10, 2019).

A second trial was scheduled. Twelve (12) days before the scheduled trial Richard Grundy
filed a “Request to Represent Himself” with appointed counsel as support. (R. 815).

On July 22, 2019, Judge Magnus-Stinson held a hearing on Richard Grundy’s motion to
represent himself. At that hearing Mr. Grundy advised the Court that he was thirty (30) years of
age, could read and write the English language and had obtained his G.E.D. Further, that he
understood the charges against him and that he has never been treated for drug addiction or
mental illness. (Tr. July 22, 2019, at 2-4).

Mr. Grundy told Judge Magnus-Stinson that he understood that his lawyer would not be
his co-counsel if his request were granted, he would be representing himself but that his lawyer
would be available to help him “with motions and stuff like to word it right and stuff”. (Tr. July
22,2019, at 4-5).

Judge Magnus-Stinson made it clear that there was no right to standby counsel but that she
had the discretion to appoint standby counsel. Richard Grundy testified that he understood. Mr.
Grundy replied that he did not want to represent himself if the Court did not appoint standby
counsel and while he had not represented himself before he had been highly active in the defense
of prior cases. (Tr. July 22, 2019, at 5-7, 25-26).

Judge Magnus-Stinson advised Richard Grundy of the charges against him and the
potential sentences, including a mandatory life sentence with respect to Count 2 as well as the
possibility of consecutive sentences. Richard Grundy testified that he understood the charges and

potential sentences. (Tr. July 22, 2019, at 7-11).
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Judge Magnus-Stinson advised Richard Grundy that if he represented himself the Court
could tell him what he could not do, but that the Court will not tell him what to do. That he was
on his own. Richard Grundy testified that he understood and further advised the Court that he
understood that the trial was governed by the Federal Rules of Criminal Procedure and Federal
Rules of Evidence and that he had been actively studying them. (Tr. July 22, 2019, at 11-12).

Judge Magnus-Stinson advised Richard Grundy choosing to represent himself did not
grant him greater access to a law library and that he would have limited access to legal materials.
Richard Grundy testified that he understood about limited access to a law library but asked
whether he would have access to trial exhibits and evidence and witness statements. The Court
asked the Assistant United States Attorney his position. (Tr. July 22, 2019, at 12-13).

The Assistant United States Attorney advised the Court that the discovery materials were
produced pursuant to a protective order and in light of the prior improper dissemination of juror
information his position was that standby counsel should be appointed and that the discovery
materials should remain in the possession of standby counsel who could review it with Mr.
Grundy. Richard Grundy stated that he did not believe the Assistant United States Attorney’s
concerns were well founded as he is in isolation and has no in person, telephone, or mail contact
with anyone. (Tr. July 22, 2019, at 13-15).

Judge Magnus-Stinson advised Richard Grundy that his conduct during trial, such as
violating Court rulings or orders could result in the waiver of his right to represent himself and
that the time for filing pretrial motions and witness and exhibit lists had passed and that Mr.
Grundy would have to get Court permission to file anything additional. Richard Grundy testified
that he understood. (Tr. July 22, 2019, at 15-18).

Judge Magnus-Stinson advised Richard Grundy the restraints/shackles she previously

ordered during the trial would not be removed just because he was representing himself, but the
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jury would not see them as Mr. Grundy would conduct his questioning from counsel table.
Richard Grundy agreed as long as the jury could not see the restraints. (Tr. July 22, 2019, at 18).

Judge Magnus-Stinson advised Richard Grundy that if he represented himself he would be
expected respond as called upon and that he would not be allowed a break to confer with standby
counsel every time a response was required. Richard Grundy indicated that he understood and
wanted a copy of the exhibit list, which the Assistant United States Attorney and the Court
indicated was acceptable. (Tr. July 22, 2019, at 18-20).

Richard Grundy told the Court that his understanding of standby counsel was that he could
consult with standby counsel and be there to help him; to look at exhibits on his computer; and to
come in if he can’t do it and gives up his right to represent himself. Judge Magnus-Stinson
advised Mr. Grundy that the Court would not allow Mr. Grundy access to standby counsel’s
computer, but he could review exhibits on the computer screen at counsel table. Mr. Grundy
expressed concern about not being able to see exhibits and evidence until the last minute, which
he had been able to do previously. Judge Magnus-Stinson expressed concern that Mr. Grundy was
really seeking co-counsel not standby counsel, but that the Court would always allow Mr. Grundy
to go last after all the other lawyers had finished, which Mr. Grundy indicated was acceptable.
(Tr. July 22, 2019, at 20-24).

Judge Magnus-Stinson advised Richard Grundy that if he represented himself with
standby counsel, standby counsel would not be responsible for trial strategy, making objections or
making a record for appeal. Further the Court advised Mr. Grundy that if he did not have the right
to go back and forth between representing himself and having counsel represent him. Richard
Grundy indicated that he understood. (Tr. July 22, 2019, at 20-25).

Before making the decision to represent himself Richard Grundy asked Judge Magnus-

Stinson to advise him whether the Court would appoint standby counsel. Judge Magnus-Stinson
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advised Richard Grundy that she would appoint standby counsel but said standby counsel was not
there to draft things, do research or go over everything with Mr. Grundy. Judge Magnus-Stinson
explained how difficult it is to represent ones-self; that the law is highly technical, and lawyers
study the rules of evidence and criminal procedure for years and attend seminars, but that Mr.
Grundy has the right to represent himself. (Tr. July 22, 2019, at 26-27).

Judge Magnus-Stinson thereafter turned to the Bench Book and advised Richard Grundy
that a trained lawyer would defend him far better than Mr. Grundy could represent himself and
that it would be unwise for Mr. Grundy to represent himself. Further that Mr. Grundy is not
familiar with the rules of procedure and the rules of evidence. Lastly, the Court strongly urged
Mr. Grundy to not represent himself in light of the penalties if convicted. Richard Grundy
questioned what would happen if he said he was waiving his right to be represented by a lawyer at
that time and when the trial starts he changes his mind and wants to be represented by counsel.
Judge Magnus-Stinson said she had to have a firm decision from Mr. Grundy who she believed
was hesitant and wanted things both ways. Mr. Grundy responded that it was hard to commit
knowing that he wanted somebody to be able to step in. The Court cautioned Richard Grundy
that this is one of the most serious decisions a defendant has to make and there are competing
constitutional rights, but not conditional rights. Richard Grundy requested and was allowed to
confer with his court appointed counsel. (Tr. July 22, 2019, at 28-30).

After conferring with his court appointed counsel Richard Grundy advised Judge Magnus-
Stinson that he wished to proceed with his motion to represent himself. The Court thereafter
asked the Assistant United States Attorney the conditions he would propose on Mr. Grundy’s
representing himself. The Assistant United States Attorney advised the Court that the late request
to represent himself and his previous serious obstructionist conduct and current communicating

with the gallery in violation of the Court’s order were grounds to deny Mr. Grundy’s request. He
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stated that no continuance of the trial should be granted based on Mr. Grundy’s self -
representation and lastly that all discovery materials should remain in standby counsel’s
possession for review with Mr. Grundy. The Court ruled that the jury would be excused from the
courtroom for sidebar conferences. (Tr. July 22, 2019, at 30-35).

Judge Magnus-Stinson advised Richard Grundy that she was inclined to follow the current
protective order and require all discovery materials to remain in standby counsel’s possession.
Further that standby counsel might not be seated with him at counsel table and therefore standby
counsel’s computer was not going to be available to him. Standby counsel might be in the first
row of the gallery. Mr. Grundy would be on his own. Lastly, that there would be no continuances
of the trial. (Tr. July 22, 2019, at 35-36, 40).

Judge Magnus-Stinson advised Richard Grundy that his decision could not be conditional
and re-emphasized that the sentence on Count 2 was mandatory life imprisonment. Judge
Magnus-Stinson asked Richard Grundy whether he wanted to represent himself or if he wanted to
have an attorney. Mr. Grundy responded that “I guess I can’t represent myself”. Judge Magnus-
Stinson replied that Richard Grundy had made a wise decision and he could work with court
appointed counsel and have access to his computer during trial. Richard Grundy stated that he
really wanted to represent himself, but there are too many disadvantages, and he was going to
have court appointed counsel represent him although he could present the evidence better than
court appointed counsel. Judge Magnus-Stinson again asked Richard Grundy whether he wanted
to represent himself or if he wanted to have counsel. After Mr. Grundy again expressed concern
about not having standby counsel sitting at counsel table with his computer available, the Court
again asked Mr. Grundy’s his decision. Mr. Grundy responded, “I am going have to keep

counsel”. (Tr. July 22, 2019, at 37- 41).



Judge Magnus-Stinson advised Mr. Grundy that the Court believed he had made the right
choice. Mr. Grundy responded that he hoped he had and that he just wanted to have some say in
the case as “This is the rest of my life we are talking about”. (Tr. July 22, 2019, at 41-44).

Judge Magus-Stinson thereafter ordered Richard Grundy’s “Request to Represent
Himself” withdrawn. (R. 824; Tr. July 22, 2019, at 45).

On August 2", the fifth day of trial, Richard Grundy advised Judge Magnus-Stinson that
he was dissatisfied with his court appointed counsel and desired to further proceed pro-se.
Specifically, that he was dissatisfied with counsel’s cross examination of witness David Carroll;
counsel’s refusal to ask Carroll on cross examination certain questions he submitted to counsel;
counsel’s failure to object to certain evidence; counsel’s failure to track down favorable evidence;
and counsel’s inattention to his case while on trial. (Tr. July 29, 2019, at 1-15).

In response to Judge Magnus-Stinson’s inquiry Richard Grundy’s counsel acknowledged
that his decisions with respect to the presentation on Mr. Grundy’s defense were matters of trial
strategy. (Tr. July 29, 2019, at 16).

The Assistant United States Attorney objected to Mr. Grundy’s request to represent
himself as untimely, as the trial was in its fifth day and that Mr. Grundy had waived his right to
represent himself during the July 22, 2019, hearing. (Tr. July 29, 2019, at 16-17).

Judge Magnus-Stinson noted her discretion to grant Richard Grundy’s request to represent
himself at that point, but went on to deny his request, because she accepted counsel’s
representation that the decisions were a matter of trial strategy; that Mr. Grundy had withdrawn
his request to represent himself on July 22nd and that the request came on the fifth day of trial.
(Tr. July 29, 2019, at 17-18). A detailed written order followed. (R. 839).

The trial thereafter proceeded, and the jury returned a verdict finding Richard Grundy on

all counts with which he was charged. (. R. 863).
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Judge Magus-Stinson thereafter sentenced Richard Grundy to life imprisonment on Count
2 after finding that Count 1 merged with Count 2; four hundred eighty (480) months on counts 6
and 18 to run concurrent with the life sentence imposed on Count 2; two hundred forty (240)
months on Count 24 to run concurrent with the life sentence imposed on Count 2, but consecutive
to the four hundred eighty (480) months imposed on Counts 6 and 18, supervised release terms of
five (5) years on each count; a four hundred dollar ($400.00) mandatory special assessment and a
two thousand dollar ($2,000.00) fine. (R. 1109, 1118; Tr. December 12, 2019, at 33-41).

Richard Grundy appealed his conviction to the United States Court of Appeals for the
Seventh Circuit, arguing that the District Court deprived Richard Grundy of his Fifth and Sixth
Amendment rights to represent himself by improperly conditioning the exercise of his right to do
so and improperly coercing him to proceed with counsel.

The United States Court of Appeals for the Seventh Circuit affirmed Richard Grundy’s
conviction and after giving great deference to Judge Magnus-Stinson found that in light of
Richard Grundy’s deliberate attempt to sow ambiguity for tactical advantage Judge Magnus-
Stinson was not unconstitutionally overly-persuasive in the Faretta hearing and did not
unconstitutionally condition Richard Grundy’s right to represent himself. United States v.

Vizcarra-Millan (Grundy), 19-3481 and is reported at 15 F. 4™ 473 (7! Cir. 2021).



REASONS FOR ALLOWING THE WRIT

This Court should grant a writ of certiorari to review the question presented for several
important reasons. This Court should clarify the extent and content of the hearing required by
Faretta v. California, 422 U.S. 806, 95 S. Ct. 2525 (1975) before allowing a criminal defendant
to exercise his constitutional right to waive counsel and represent himself.

The Opinion Below thus involves an important question of federal law that has not been
but should be settled by this Court. Supreme Court Rule 10(c).

I. This Court should grant a writ of certiorari to review the question presented to clarify

the extent and content of the hearing required by Faretta v. California, 422 U.S. 806, 95

S. Ct. 2525 (1975) before allowing a criminal defendant to exercise his constitutional

right to waive counsel and represent himself.

This Honorable Court has never directly answered the question of the exact extent and
content of the hearing required by Faretta v. California, 422 U.S. 806, 95 S. Ct. 2525 (1975)
before allowing a criminal defendant to exercise his constitutional right to waive counsel and
represent himself

In fact, counsel does not believe any Circuit Court of Appeals has directly addressed these
specific questions.

This Honorable Court has stated “[a] pro se defendant is entitled to preserve actual control
over the case he chooses to present to the jury. This is the core of the Faretta right.” McKaskle v.
Wiggins, 465 U.S. 168, 178, 104 S. Ct. 944 (1984). The United States Court of Appeals for the
Seventh Circuit in approving of the District Court’s overbearing restrictions, denied Richard
Grundy his constitutionally protected right to conduct his own defense and thereby deprived

Richard Grundy of his rights guaranteed by the Fifth and Sixth Amendments to the United States

Constitution.
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The Fifth and Sixth Amendments guarantee a defendant’s rights to due process of law
during trial. Faretta v. California, 422 U.S. 806, 819, 95 S.Ct. 2525 (1975). Implicit in both
amendments is the right of the accused personally to manage and conduct his own defense in a
criminal case. Faretta, 422 U.S. at, 817. They encompass the right to be free of unwanted legal
services at trial. United States -v- Hill, 252 F.3d 919, 924 (7*" Cir. 2001) citing Martinez -v- Court
of Appeal, 528 U.S. 152, 120 S. Ct. 684 (2000).

Additionally, the Sixth Amendment guarantees a defendant “the right to select and be
represented by one's preferred attorney.” Wheat v. United States, 486 U.S. 153, 159, 108 S. Ct.
1692 (1988). This Honorable Court has stated that [d]eprivation of the right is ‘complete’ when
the defendant is erroneously prevented from being represented by the lawyer he wants, regardless
of the quality of the representation he received.” United States v. Gonzalez-Lopez, 548 U.S. 140,
148, 126 S. Ct. 2557 (2006). The denial of the right of self-representation is a “complete”
deprivation of the Sixth Amendment. Id. at 149.

Any difference between the right to counsel of choice and the right to self-representation
are distinctions without meanings. The rights are the functional equivalent.

While there are limitations on the right to choose one’s counsel under the Sixth
Amendment, none of those limitations are present here. This Honorable Court has outlined these
limitations to include representation by an advocate, outside of pro-se proceeding, who is not a
member of the bar, and demanding that a court honor a waiver of conflict-free representation.
United States v. Gonzalez-Lopez, 548 U.S. 140. at 151-52. Additionally, this Honorable Court has
recognized the “trial court's wide latitude in balancing the right to counsel of choice against the
needs of fairness, and against the demands of its calendar.” Id. at 152. As shown below, none of
these limitations were present on July 22, 2019, when the District Court erroneously denied

Richard Grundy his right to proceed pro se—violating his constitutional rights.
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Richard Grundy’s Sixth Amendment rights were violated when Judge Magnus-Stinson
and the Assistant United States Attorney—through their undue restrictions, burdensome, unfair
and unnecessary conditions effectively denied Richard Grundy the right to participate in his own
defense and choose his own advocate, himself.

This Honorable Court has made clear that “the Sixth Amendment does not provide merely
that a defense shall be made for the accused; it grants to the accused personally the right to make
his defense.” Faretta, 422 U.S. at 819. With this in mind, the Seventh Circuit has stated that “if a
defendant asks to proceed pro se before trial commences, then that request is absolute and must
be granted.” United States v. Kosmel, 272 F.3d 501, 505-06 (7th Cir. 2001).

In order for a defendant to proceed pro-se, all that is required is that he make a knowing
and intelligent waiver of his right to be represented by counsel. Faretta, 422 U.S., at 835; See eg.
United States -v- Hill, 252 F.3d 919, 923-924 (7" Cir. 2001).

Richard Grundy made his request to proceed pro-se twelve (12) days before his trial was
set to start by filing a written Request to Represent Himself. (R. 815). This request was re-iterated
several times at the July 22, 2019, hearing on his request to represent himself. This waiver of his
right to counsel was made knowingly and intelligently. This Honorable Court has stated that
“[t]he determination whether there has been an intelligent waiver of the right to counsel must
depend, in each case, upon the particular facts and circumstances surrounding that case, including
the background, experience, and conduct of the accused.” Johnson v. Zerbst, 304 U.S. 458, 464,
58 S. Ct. 1019 (1938). Additionally, there are limits on the waiver of the right to counsel “where
the defendant never clearly articulated his true desire, the defendant's motivation was most likely
improper, and the district court properly exercised its discretion to deny the defendant's request.”

Kosmel, 272 F.3d at 506.
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At the July 22, 2019, hearing, Richard Grundy informed the court that he was thirty (30)
years of age, that he could read and write the English language, and that he had obtained his
G.E.D. Mr. Grundy clearly expressed that he understood the charges against him and the potential
life sentence, and that he had never been treated for drug addiction or mental illness issues. (Tr.
July 22, 2019, at 2-4). The court then asked Mr. Grundy, “[a]re you asking to represent yourself?”
Mr. Grundy replied with “yes, ma’am. With the circumstances that I got standby counsel, if you
deny me stand by counsel, I am not going to represent myself.” (Tr. July 22, 2019, at 5-6, 26).
Judge Magnus-Stinson advised Richard Grundy that she would appoint current counsel as standby
counsel. (Tr. July 22, 2019, at 26).

As the hearing progressed, the District Court continued to lecture Mr. Grundy on the
challenges—as perceived by the district court—if he went to trial pro-se. These challenges
included: The fact that he was facing a potential life sentence, that the court could only tell him
what he could not do— not what he could or should do, that the trial would be governed by the
Federal Rules of Criminal Procedure and Federal Rules of Evidence. Richard Grundy responded
that he was actively studying the Federal Rules of Criminal Procedure and Federal Rules of
Evidence and that while he had not represented himself before, he had been highly active in the
defense of prior cases. (Tr. July 22, 2019, at 5-12).

Judge Magnus-Stinson’s lecture continued by advising Richard Grundy that he would
have limited access to legal materials, that she may grant the Assistant United States Attorney’s
request that standby counsel be appointed and that the discovery materials would remain in the
possession of standby counsel, that his conduct during trial could result in the waiver of his right
to represent himself, that he would remain shackled during trial, that the time for filing pretrial
motions, witness, and exhibit lists had passed, and that Mr. Grundy would have to get Court

permission to file anything additional. With the exception of not having access to exhibits and
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discovery, Richard Grundy testified that he understood and agreed as long as the jury did not see
the shackles. (Tr. July 22, 2019, at 7-18).

Furthermore, Judge Magnus-Stinson informed Richard Grundy that he was expected to
respond as called on and that he would not be allowed a break to confer with standby counsel
every time a response was required, that the District Court would not allow Mr. Grundy access to
standby counsel’s computer, but he would have access only to the monitor on the table he is
sitting at and only to review trial exhibits, not discovery, that if he represented himself with
standby counsel, standby counsel would not be responsible for trial strategy, making objections,
nor making a record for appeal, and that he did not have the right to go back and forth between
representing himself and having counsel represent him. Again, with the exception of not having
access to standby counsel’s computer, the exhibits and discovery, Richard Grundy testified that he
understood (Tr. July 22, 2019, at 18-27).

As stated above Richard Grundy twice expressed lament over his ability to access
evidence, first regarding the AUSA’s condition that discovery materials remain with standby
counsel; and again, when the Court informed Mr. Grundy that he would not be allowed access to
standby counsel’s computer to review evidence and exhibits. (Tr. July 22, 2019, at 13-15, 20-24).
Irrespective of these challenges, after conferring with his attorney, Richard Grundy had made a
knowingly and intelligent waiver of his right to be represented by counsel. Richard Grundy was
therefore constitutionally free of unwanted legal services. Hill, 252 F.3d at 924.

Judge Magnus-Stinson instead of doing what was required, asked the Assistant United
States Attorney his position on Richard Grundy’s self-representation and what conditions on the
right he would suggest. It is respectfully submitted that other than there being a knowing and
intelligent waiver of the right to counsel, the Assistant United States Attorney has no say into the

waiver of counsel and self-representation issue.
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The Assistant United States Attorney cited that “savvy Defendants have learned how to
manipulate the court system by making or withdrawing requests for self-representation at thellth
hour in order to cause delay.” The Assistant United States Attorney suggested that the granting of
Richard Grundy’s request to represent himself be conditioned on most importantly all discovery
material remaining in standby counsel’s possession. (Tr. July 22, 2019, at 30-35).

As stated several times herein, Richard Grundy made his request to represent himself
twelve (12) days prior to his scheduled trial date. (R. 815).

Here, Richard Grundy’s request to proceed pro-se was not granted. He was not allowed to
be free from unwanted legal services. Instead, Mr. Grundy was coerced out of his constitutionally
protected right to self-representation. Knowing Richard Grundy’s desire to represent himself and
also knowing the importance to Richard Grundy of access to the exhibits, the discovery and
counsel or standby counsel’s computer Judge Magnus-Stinson advised Mr. Grundy that she was
inclined to follow the Assistant United States Attorney’s requests and the current protective order
and require that all discovery materials to remain in standby counsel’s possession, and that
standby counsel might not be seated with him at counsel table, nor would his computer be
available to Mr. Grundy at counsel table. Further, Judge Magnus-Stinson coerced Mr. Grundy’s
decision by warning that standby counsel might be as far away as the first row of the gallery and
that. Mr. Grundy would be on his own. (Tr. July 22, 2019, at 35-36, 40).

After the aforementioned threats and coercive conditions, it is no surprise that Richard
Grundy responded, “I guess I can’t represent myself.” (Tr. July 22, 2019, at 40). Judge Magnus-
Stinson then reinforced Mr. Grundy’s contention that he could not effectively represent himself,
telling Mr. Grundy that he had made a wise decision, that he could work with court-appointed
counsel, and again knowing it’s importance to Mr. Grundy, assured him he would have access to

court-appointed counsel’s computer during trial. To this, Mr. Grundy responded that he “really
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wanted” to represent himself, but there were too many disadvantages, and he was going to have to
have court-appointed counsel represent him, although he could present the evidence better than
court-appointed counsel. To this, the Court again asked Mr. Grundy whether he wanted to
represent himself or if he wanted to have counsel. Mr. Grundy expressed concern about not
having standby counsel sitting at counsel table with his computer, and the court again asked Mr.
Grundy of his decision. To which Mr. Grundy responded, “I am going have to keep counsel”.
Notably, Richard Grundy did not say he wanted to keep counsel. (Tr. July 22, 2019, at 37- 41).

Judge Magnus-Stinson again advised Richard. Grundy that she believed he had made the
right choice. Mr. Grundy responded that he hoped he had,” I don’t want to go to prison forever
and be laying on my bunk thinking of what I could have did to help myself...” and that he just
wanted to have some say in the case “I want to have some say in my life” as “This is the rest of
my life we are talking about”. (Tr. July 22, 2019, at 41-44).

Judge Magnus-Stinson again coerced Richard Grundy to accept unwanted attorney
representation, by assuring him that waiving his right to self- representation was the right thing
and continued by telling him “You will work with Mr. Riggins. I think it will be fine”. (Tr. July
22,2019, at 45).

It is clear that but-for the Assistant United States Attorney’s proposed conditions and the
District Court’s unfair and unnecessary conditions and coercion Richard Grundy would have
continued the assertion of his Fifth and Sixth Amendment rights to proceed pro-se and represent
himself.

On July 22, 2019, Mr. Grundy made a knowing and intelligent waiver of his right to
counsel, and instead choose to assert his right to self-representation. This was made twelve (12)
days prior to the start of the trial. Mr. Grundy only rescinded his motion to proceed pro-se after

the Assistant United States Attorney recommended and Judge Magnus-Stinson coercively
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imposed or threatened that she would impose unfair, unwarranted and unconstitutional conditions
that were designed solely to convince Richard Grundy to give up what he really wanted, that
being his constitutionally guaranteed right to represent himself and to not accept unwanted legal
services. This was a complete and total denial of Richard Grundy’s Fifth and Sixth Amendment
rights, and a structural defect in the fairness of his trial.

The United States Court of Appeals for the Seventh Circuit downplayed the significance
of and disparaged the constitutional right of a defendant to represent himself and the Faretta
decision itself. 15 F.4™" at 485-491.

The United States Court of Appeals for the Seventh Circuit disparaged Richard Grundy by
suggesting that he was irrationally dissatisfied with his court appointed counsel’s representation;
that he posed obvious and legitimate security concerns, even with counsel.; and that he was
deliberately seeking to sow ambiguity for a tactical advantage. 15 F.4™" at 485-486.

The United States Court of Appeals for the Seventh Circuit disingenuously ascribed an
unwarranted meaning to Richard Grundy’s statement that he wanted “to be able to, to see what is
about to happen before it happens”. The statement clearly had to do with Richard Grundy’s being
able to view background discovery evidence on a computer (cell phone data) that was used to
create exhibits, so he would know where the exhibit and its contents came from, as well as its
relevance. 15 F.4™" at 488; (Tr. July 22, 2019, at 23).

The United States Court of Appeals for the Seventh Circuit disingenuously avoided the
issue of the District Court’s improper and unconstitutional conditions on self- representation by
finding that no unconstitutional conditions were actually imposed because the District Court’s
answer to the constitutional issue on conditions of self-representation was we can “figure
something out” and that Richard Grundy knowingly and voluntarily withdrew his request to

represent himself. 15 F.4" at 485-491.
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The statement we can “figure something out”, concerned only the Court’s concern about
Richard Grundy’s access to a computer during trial and the full statement is “So it may be that if
we can work something out”, not that we can work something out. 15 F.4" at 485-491; (Tr. July
22,2019, at 22).

The United States Court of Appeals for the Seventh Circuit improperly found that
Richard Grundy knowingly and voluntarily withdrew his request to represent himself.

The United States Court of Appeals for the Seventh Circuit improperly determined that
the conditions imposed or threatened to be imposed on Richard Grundy’s self-representation were
not unfair, unwarranted, unconstitutional and designed to and in fact coerced Richard Grundy to
give up what he really wanted, that being his constitutionally guaranteed right to represent himself
and to not accept unwanted legal services.

It is respectfully submitted that this case illustrates why although hard and fast mandates
about the extent and content of the hearing required by Faretta v. California, 422 U.S. 806, 95 S.
Ct. 2525 (1975) before allowing a criminal defendant to exercise his constitutional right to waive
counsel and represent himself may not be workable, but that some guidance and the setting of

outer limits of the inquiry are in order.
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CONCLUSION
For the reasons noted herein, Petitioner respectfully prays that a writ of certiorari issue to
review the judgment and opinion of the United States Court of Appeals for the Seventh Circuit

entered on September 30, 2021 and reported at 15 F.4th 473.

Respectfully submitted,

/s/ Kent R. Carlson
Counsel of Record
For Richard Bernard Grundy I11
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Synopsis

Background: Defendants were convicted in the United
States District Court for the Southern District of Indiana,
Jane E. Magnus-Stinsoen, J,, of varipus offenses arising
from drug-trafficking operation, including conspiracy to
distribute drugs, conspiracy to launder monetary instruments,
and possessing methamphetamine with intent to distribuie.
Defendants appealed.

Holdings: The Court of Appeals, Hamilton, Circuit Judge,
held that;

[1] District Court's repeated questioning on defendant's
understanding of standby counsel did not run afoul of Fureria,

{27 Disirict Court's discussion of possible restrictions on
access to confidential documents did not render Farefta
hearing procedurally unsound;

[3] District Court did not abuse its discretion by deferring
to defendant’s informed choice fo orally waive his right to
conflict-free counsel;

[4] defendant's writlen waiver of his right to conflict-free
counsel was knowing, intelligent, voluntary, and tnequivocal;

[5] District Court did not abuse its discretion in denying
defendant's motion to withdraw his waiver of conflict-free
counsel as made in bad faith;

{61 affidavit provided probable cause for issuance of warrant
to search residence; and

{7] even if warrant was overbroad in allowing police to
seize every cell phone found inside alleged distributor's
residence based on conclusory assettion that residence was a
“clubhouse,” officers were entitled to rely on it in good faith.

Affirmed in part, reversed in part, and remanded.

West Headnotes (67)

[t} Criminal Law & Right of defendant to
counsel

Court of Appeals gives considerable deference
to district court's decisions with respect to a
defendant's request to represent himself and/or
multiple representations by defense counsel to
extent that they are subject to abuse-of-discretion
analysis; Cowrt must also be mindful of the
district court's front-row seat, which is especially
relevant where a defendant deliberately seeks
to sow ambiguity for a tactical advantage. U.S.
Const. Amend. 6.

12} Criminal Law &= In genersl; right to appear
pro se
Sixth Amendment does not provide merely that
a defense shall be made for the accused; it grants
to the accused personally the right to make his
defense. 1.8, Const. Amend. 6.

i3] Criminal Law & Capacity and requisites in
aeneral
Any waiver of counsel in favor of self-
representation must be knowing and intelligent,
LS. Const, Amend, 0,
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5]

[61

171

(8]

Criminal Law ¢~ Capacity and requisites in
pesieral

Criminal Law &= Duty of Inquiry, Warning,
and Advice

A pro se defendant should be made aware
of the dangers and disadvantages of self-
representation, so that the record will establish
that he knows what he is doing and his choice is
made with eyes open. U.S. {'onst. Amend. 6.

Crimigal Law $= Duty of Inquiry, Warning,
and Advice

Faced with defendant invoking his right to
proceed pro se, district court should engage
in thorough and formal inquiry with defendant
that probes his age, education level, and
understanding of criminal charges and possible
sentences, and should also inform defendant of
difficulties of proceeding pro se.

Criminal Law = Right to counsel

Crivinal Law &« Hearing; necessity and
conduct

Court of Appeals is reluctant to police too closely
the details of district courts’ Furerta hearings,
the district judge is “on the razor's edge” in
assisting a defendant to make an informed choice
between representation by counsel with whom
the defendant is irrationally dissatisfied and self-
representation, U8, Const. Amend. 6.

Criminal Law - Capacity and requisites in
general

Criminal Law @~ Duty of Inguiry, Warning,
and Advice

To ensure that waiver of right to counsel is
knowing and intelligent, district court should
point out disadvantages of self-representation.
LS. Const, Amend. 6.

Criminal Law &= Right to counsel

91

f10]

[}

{12]

Cripningl Law @+ Hearing: necessity and
conduet

There is no (alismanic procedure for Fareitu
hearings, and Court of Appeals generally reviews
district court's Faretfe hearings deferentially.
.S, Const. Amend. 6.

Criminal Law &> Hearing; necessity and
conduct

In context of Farerte hearings, key is that the
accused must make the final choice as to self-
representation, but only once he understands his
aliernatives, 1.5, Const, Amend. 6.

Criminal Law &= Duty of Inquiry, Warning,
and Advice

As a matter of prudence if not constitutional law,
district judges should discourage all or nearly
all defendants from exetcising their right to self-
representation. I1.S. Const. Amend. 6.

Criminal Law &= Capacity and requisites in
general

Criminal Law ¢+ Duty of Inguiry, Warning,
and Acdvice

A defendant's waiver of counsel must be
unequivocal, which means that district courts
must press difficult, hesitant, or ambivalent
defendants to answer “yes™ or “no” whether they
wish to waive the right to counsel. U.8, Const,
Amend. 6,

Criminal Law & Validity and sufficiency,
particular cases

Criminal Law $= Waiver of right to counsel
District court's repeated questioning on
defendant's understanding of standby counsel
did not run afoul of Furefter, in prosecution
for conspiracy to distribute drugs and related
offenses; when defendant at first said he wanted
to waive his right to counsel, it was not
clear whether he understood consequences or
understood that standby counsel was not co-
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{13

(14}

|16]

counsel, and that once he waived his Sixth
Amendment right, he had no guarantee that court
would reappoint counsel if he later changed his
mind. U.8. Const. Amend. 6; Comprehensive
Drug Abuse Prevention and Contrel Act of 1970
§§ 401, 406, 21 U.S.C.A. §§ 841(a)(1), B46G.

Criminal Law &= Hearing: necessity and
conduct

Farette hearings may require a give and take
between the accused and someone trying lo
educate him about counsel's benefits. U.5. Const,
Amend. 6.

Crioninal Law & Validity and sulficiency,
pasticular cases

Criminal Law @ Waiver of right to counsel
Defendant charged with drug-conspiracy
offenses did not cleatly invoke his Fareria right
to proceed pro se by stating that he wanted fo
proceed with hearing on motion o represent
lLimself, and that he “kind of got to the bottom™
of what he needed to know if he was going
to represent himself, and thus district court did
not burden his Faretta right by asking further
questions; defendant said only that he wanted to
continue conversation, amd even clear attempt to
invoke Faretic was only the beginning of the
matter, not the end, as the court was required
to ensure that any waiver by defendant of his
right to counsel would have been knowing and
mtelligent. U.5. Const, Amend. 6.

Criminal Law @ Counsel

Criminal Law &= Capacity and requisites in
general

Faretta is not a Miranda-like right, where
custodial interrogation must cease once a suspect
says he wants a lawyer. U.S. Const. Amends. 5,
6,

Criminal Law & Capacily and requisites in
general

{171

(18}

119}

Crintinal Law ¢+ Duty of Inguniry, Warning,
amct Advice

When a defendant clearly and unambiguousiy
innvokes his Fareiia right to proceed pro se, the
district court is not required to take the staternent
at face value and as final; to the contrary, the
district court must refuse to accept a supposed
waiver until the record shows that the waiver is
knowing and intelligent. U.5. Const. Amend, 6.

Criminal Law &= In general; tight to appear
pro s¢

Criminal Law &= Capacity and requisites in
general

Right to represent oneself 18 nol unlimited,
and security considerations may require special
adjustments. U.S. Const. Amend. 6.

Criminal Law 4= Hearing; necessity and
conduct

District court's discussion of possible restrictions
on access to confidential documents did not
render defendant's Farefta hearing procedurally
unsound, in prosecution for conspiracy fo
distribute drugs and related offenses; court,
already alert to grave security concerns in
case, had taken unusual step of empaneling an
anonymous jury based on concerns about juror
intimidation, first trial ended in mistrial, in part
because defendant himself obtained confidential
juror questionnaires, defendant was placed in
solitary confinement as result of conduct that led
to mistrial, and at least some arrangements like
proposed restrictions would have been warranted
by unusual circumstances of prosecution. U.S.
Const. Amend. 6; Comprehensive Drug Abuse
Prevention and Control Act of 1970 §§ 401, 406,
21 ULS.CAL §8 841(a)(]), B46.

Criminal Law % Prejudice and harm in
general

Criminal Law &= Choice of Counsel

If the accused says he wants to be represented by
4 lawycr who faces an actual or potential conflict
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[26]

3}

of interest, the district court can efr in either
direction: either deny the accused his choice of
counsel or deny him counsel free of conflicts of
interest; this tension also can create opportunities
for manipulation by unscrupulous counsel or a
defendant who faces overwhelming evidence of
guilt, U.8. Const, Amend. 6.

Criminal Law & Previous or concursent
representation of witness or other party
Criminal Law €= Objections and waiver
District court did not abuse its discretion by
deferring to defendant's informed choice 1o
waive his right to conflict-free counsel in
prosecution for conspiracy to distribute drugs
and related offenses; court conducted full
colloquy to inform defendant and counsel's two
other clients, who were cooperating witnesses,
of their right to conflict-free counsel and
danger of proceeding with counsel, all three
clients orally waived their right to conflict-
free counsel, government agreed that neither
witness had suggested any knowledge that
would implicate defendant directly, and court
discussed potential conflict with defendant, and
noted that if potential conflict became actual,
measures short of disqualifying counsel could
protect defendant's rights. U.S. Counst. Amend.
6; Comprehensive Drug Abuse Prevention and
Control Actof 197068 401,406,271 U.S.C.A. §§
B841(a) 1), 846,

Criminal Law & Previous or concurrent
representation of witniess or other party
Criminal Law ©= Objections and waiver

Defendant’s written waiver of his right to
conflict-free  counsel a few weeks before
trial was knowing, intelligent, voluntary, and
unequivocal in prosecution for conspiracy to
distribute drugs and related offenses; defendant’s
comments in both hearings that district court
conducted showed that he understood what was
happening, there was no hint that government
coerced waiver, and although defendant was
ambivalent about counsel's joint representation
of cooperating witnesses at beginning of sccond

[22

123

[24]

[25]

learing, he cleared up any ambiguity by end of
hearing. 1.8, Const. Amend. 6; Comprehensive
Drug Abuse Prevention and Control Act of 1970
§8 401, 406, 21 US.C.A. §§ 841(a)(1), 846,

Crhminal Law 9= Review De Novo
Criminal Law ¢ Counsel

Court of Appeals reviews de novo question
of whether a defendant's waiver of conflict-
free counsel was knowing, intelligent, voluntary,
and unequivocal, thongh Court defers to the
credibility determinations of the district court.
11.8. Const, Amend. 6.

Criminsl Law &= Objections and waiver

In context of denial of motion to withdraw
waiver of conflict-free counsel without hearing,
as general rule, opportunity to be heard face-to-
face can improve accuracy of decision-making
and ensures sense of fairness and legitimacy in
process, U.8. Const. Awmnend, 6,

Criminal Law & Right of defendant to
counsel

In cases involving motions to replace appointed
counsel due to a lack of communication between
client and coumsel preventing an adequate
defense, Court of Appeals reviews for an abuse
of discretion when a defendant has had an
opportunity to explain his reasons for requesting
substitute counscl. 1.5, Const. Amend, 6.

Crbminal Law & Right to counsel

In cases involving motions to replace appointed
counsel due to a lack of communication between
client and counsel preventing an adequate
defense, Court of Appeals weighs the timeliness
of the defendant's motion, the adequacy of the
district court's inquiry inte the motion, and
whether the conflict resulted in a total lack of
comimunication preventing an adequate defense.
U.8. Const. Amend. 6.
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[26]

(27}

f28]

29}

WESTLAW @2

Crimingl Law @» Objections and waiver
District court was not required to hold hearing
prior to denying request to withdraw defendant's
waiver of conflict-free counsel in prosecution
for conspiracy to distribute drugs and related
offenses; court had already held two hearinps
on same issue, everyone knew what issues and
concerns wete, although hearing would have
allowed court to probe why defendant's thinking
had changed, it was nol necessary to understand
fundamental issues in motion, and conflict at
issue did not implicate counsel's ability to convey
or fulfill defendant's wishes, 1.8, Const. Amend.
6; Comprehensive Drug Abuse Prevention and
Control Act of 1970 §§ 401, 406,21 U.5.C.A. §§
841(a) 1), 846.

Criminal Law &= Conflict of inferest; joint
representation

Generally, if there is no waiver, whenever trial
court improperly requires joint representation
over timely objection, reversal is automatic, 1.5,
Const. Amend. 6.

Criminal Law @ [Delay or misuse of waiver
or right of self-representation

District courts have discretion to deny bad-faith
attempts to manipulate judicial proceedings or to
undermine the integrity of the judicial process
with respect to waiver of right to counsel. U.5.
Const. Amend. 6.

Crimingl Law = Obicctions and waiver

District court did not abuse its discretion in
denying defendant’s motion to withdraw his
waiver of conflict-free counsel as made in bad
faith, in prosecution for conspiracy to distribute
drugs and related offenses; court observed
defendant in his second waiver hearing and later
procecdings, and concluded that new attempt
to revisit conflict issue was just a ploy, and
court found that defendant was motivated by his
desire to use strategic revocation of his waiver
as bargaining chip in plea negotiations, and he

139]

[31]

[32]

J33]

{34

admitted at sentencing that he had done exactly
that. U8, Congt. Amend. 6; Comprehensive
Drug Abuse Prevention and Control Act of 1970
§§ 401, 406, 21 U.S.C.A. §8 84i(u)(1), 846,

Criminal Law o Objections and waiver
District court can deny motion to withdraw
waiver of conflict-free counsel if the defendant
wag_ attempting to abuse his rights to achieve
some mischief or if granting his request would
have interfered in any way with calendaring. U.5.
Const. Amend. 6.

Criminal Law $+ Forfeiture or waiver of
right by delay or misconduct

A defendant may not manipulate his right to
counsel to undermine the orderly procedure of
the courts or subvert the administration of justice.
U8, Const. Amend, 6,

Criminal Law &= Judicial proceedings

District courts are enfitted to rely on the
representations of the defendant, his lawyer, and
the prosecutor; solemn declarations in open court
carty a sirong presumption of verity.

Criminal Law §= Wrongfully obiained
evidence, admission of

If the defendant fails to file a motion for
relief showing good cause, as would excuse
untimely filing of motion to suppress, before
the district court, the Court of Appeals applies
a hyper-deferential standard of review in which
it examines whether, if a motion for relief had
been made and denied, the district court would
have abused its discretion in concluding that the
defense lacked good cause, Fed, R, Crim. B, 12(c)

(3).

Criminal Law 4 Theory and Grounds of
Decision in Lower Court

24 Thomson Peuters, No glsim 1o odgingd US, Govemmeant Works,
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{36]

[37]

J38]

Although criminal procedural rule governing
pleadings and pretrial motions is mandatory, it is
not jurisdictional, and the Court of Appeals may
affirm the district court on any ground supported
by the record. Fed. R, Crim. P 12.

Criminal Eaw ®= Sufficiency and Scope of
Muotion

Court of Appeals would consider merits of
defendants' motions to suppress evidence, in
prosecution for conspiracy to distribute drugs
and related offenses, although district court
denied motions as untimely, where district court
addressed merits of motions. U.S. Const, Amend,
4; Comprehensive Drug Abuse Prevention and
Control Act of 1970 §§ 401,406, 21 11.5.C.A. §§
841(a) 1), 846; Fed. R, Crim. P 12.

Criminal Law &= Sufficiency and Scope of
Motion

Defendant failed to identify good cause for his
late motion to suppress evidence, in prosecution
for conspiracy to distribute drugs and related
offenses, and thus Court of Appeals would
not reach merits of motion or hold hearing
on defendant's appeal of district court's denial
of motion as untimely. 1.8, Coust. Amend.
4; Comprehensive Drug Abuse Prevention and
Conirol Actof 1970 §4 401, 406,21 U.S.C.A. §§
841(a) 1), 846; Fed. R. Crim. P. 12{2)(3).

Searches and Seizures = Probable or
Reasonable Cause

An afftdavit submitted in support of a warrant
application nced only contain facts that, given
the nature of the evidence sought and the crime
alleged, allow for 2 reasonable inference that
there is a fair probability that evidence will be
found in a particular place, U.S. Const. Amend.
4.

Searches and Seizures @= Probable or
Reasonable Cause

{39]

{40]

141}

Hearches and Sedrures &= Scope of inquiry or
review, in general
Probable cause for issuance of search warrant
is a common-sense standard, and comt gives
deference to an issuing judge's assessment. 17,5,
Const. Amend. 4,

Searches and Seizures & Scope of inguiry or
review, in general

Where affidavit offers reasonable grounds to
believe target is drug dealer and that property to
be searched is his or her residence, court defers
to issuing judge's determination that warrant
application established probable cause to search
residence. U8, Const. Amend. 4.

Controlied Substapces &+ Probable cause in
general

Countrolled Substances &+ Lapse of time;
staleness

Law enforcement officer's affidavit, which
stated that suspect bought wholesale guantities
of methamphetamine several times in quick
succession, and that suspect subscribed for utility
services at address, and that cell-site location
information placed him, or at least his cell
phone, there a majority of the time, provided
probable cause for issuance of warrant to search
suspect's residence in connection with drug-
conspiracy investigation, although purchases
were three months old, where quantities of
methamphetamine set forth in affidavit were
consistent with retail drug distribution, and
repeated and large purchases suggested ongoing
activity, i.e., retail drug distribution. 1.8, Const.
Amend. 4,

Searches and Seizures @+ Particularity or
generality and overbreadth in general

Fourth Amendment's particularity requirement
ensures that the scope of a search will be
confined to evidence relating o a specific ctime
that is supported by probable cause. U.S. Consl,
Amend. 4.

WESTLAW 2021 Thomson Reulers. Mo dlalm to oiginel LS, Govemmant Works.

&



United States v, Vizcarra-Millan, 15 F.dth 4735 {2021}

142

[44]

[46]

147}

Searches and Seizures &= Pardcularity or
generality and overbreadth in general

Warrants that are “overbroad,” that is, that aliow
officers to search for items that are unlikely to
yield evidence of the crime, violate the Fourth
Amendment. 1J.5. Const. Amend. 4.

Searches and Seizures 9 Particularity or
generality and overbreadih in general

Search warrant that may be overbroad in one
context may be sufficiently specific where
officers have less reliable information about
where, exactly, evidence is likely to be found.
.5, Const. Amend, 4.

48]

Criminal Law @ Good Faith or Objectively
Reasonable Conduct Doctrine

The fruits of 2 search based on an invalid watrant
may be admitted at trial if the executing officer
relied on the invalid warrant in good faith. U.8.
Const, Amend. 4.

{491

Criminal Law & Presumptions and burden
of proof

Where an officer goes through the effort to
secure a warrant, the Court of Appeals presumes
the officer acted in good faith, as exception to

suppression rule. U.S. Congt. Amend, 4, [50]

Criminal Law &+ Exceptions Relating to
Defects in Warrant

The good-faith exception to the suppression rule
does not apply when, among other situations, the
affidavit is bare bones or so lacking in indicia of
probable cause that reliance is unreasonable or
when the warrant iz facially deficient in that it
fails to specify the place to search or the items to
seize. .8, Const. Amend. 4.

[ty

Crimioal Law &= Particular cases

Even if search warrant issued in connection
with drug-related investigation was overbroad
in allowing police to seize every cell phone
found inside alleged distributor's residence based
on conclusory assertion that residence was a
“clubhouse,” warrant was not facially defective,
and thus officers were entitled to rely on it in
good faith, as exception to suppression rule;
extensive use of cell phones by distributor and
his crew, combined with their attempts to cover
their tracks, established enough of a nexus that
warrant authorizing seizure and search of all cell
phones in residence, regardless of ownership,
was not so obviously invalid that an officer
should have refused to execute it. U.5. Const.
Amend. 4.

Searches and Seizares &= Ohjects or
information soughi

Search warrant may be overbroad by authorizing
without probable cause seizure of all electronic
devices in location, 1.5, Const. Amend, 4.

1 Cases that ¢ite this headnote

Crimiusl Law 4= Construction in fevor of
government, siate, or pmsecutimx

For challenges based on sufficiency of evidence,
Court of Appeals reviews evidence in light most
favorable to government.

Criminal Law &= Weight of Evidence in
General

Court of Appeals' review of sufficiency of
evidence to support a conviction is deferential
but not rubber-stamp of affirmance,

Conspiracy @ Controlled Substances

Charges for conspiracy to distribute drugs
hold a unique position in the legal sufficiency
jurisprudence; the government must prove
beyond a reasonable doubt that the defendant
knowingly agreed, perhaps implicitly, with
someone else to distribute drugs, Comprehensive
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[52]

{33]

155]

[561

Drug Abuse Prevention and Control Actof 1970
§§ 401, 406, 21 T.S.C.A. §§ B41(a)(1), B46,

Conspiracy @~ Agreement: buyer-setler rule
Conspiracies to distribute drugs must be
distinguished from buyer-seller relationships; an
agreement to buy drugs, even a large quantity,
is not necessarily an agreement to join a drug
distribution conspiracy. Comprehensive bBrug
Abuse Prevention and Control Act of 1970 §§
401, 406, 21 U.S.C.A. §§ B41(a){(1)}, 846,

Conspiracy ¢ Knowledge, inient, and
participalion

To be liable for conspiracy to distribute
drugs, a defendant must have a stake in the
venture and therefore exhibit informed and
interested cooperation. Comprehensive Drug
Abuse Prevention and Control Act of 1970 §§
401, 406, 21 U.S.C.A, §§ 8d1(a) 1}, 86,

Conspiracy &+ Controlled Substances

In context of charge for conspiracy to distribute
drugs, generally speaking,
evidence of an agreement to distribute drugs may
fail to rule out the alternative plausible inference
that there is just a slightly more formalized
buyer-seller relationship. Comprehensive Drug
Abuse Prevention and Control Act of 1970 §§
401, 406, 21 US.C.A. §§ 841(a)1), 846.

circumstantial

Conspiracy %+ Controlled Substances

Where jury is left with two equally plausible
inferences from circumstantial evidence of
an agreement, guilty or wot guilty, it must
necessarily enlertain doubt in
prosecution for conspiracy to distribute drugs.
Comprehensive Drug Abuse Prevention and
Control Actof 1970 §§ 401,406, 21 US.C.A. §§
841(a)( 1), 846.

reasonable

Conspiracy &= Agreement; buver-seller rule

i57

(59}

Court wuses a totality-of-the-circumstances
approach in distinguishing an agreement to
distribute drugs from a buyer-seller relationghip,
as would preclude conviction for conspiracy to
distribute drugs. Comprehensive Drug Abuse
Prevention and Control Act of 1970 §§ 401, 406,
21 US.CA.L 88 841(a)(1), 846,

Conspiracy 9+ Agreement; buyer-seller rule

There are some rules of thumb that can help
court distinguish a conspiracy to distribute drugs
from a normal buyer-seller relationship: sales
on credit or consignment, an agreement to look
for other customers, a payment of commission
on sales, an indication that one party advised
the other on the conduct of the other's business,
or an agreement fo warn of future threats
each other's business stemming from competitors
or law-enforcement authorities, Comprehensive
Drug Abuse Prevention and Control Act of 1970
§§ 401, 406, 21 U.S.C.A, §§ B4Hia)(1), 846,

Consplracy @ Agrecment; buyer-seller 1role
Censpiracy ¥ Controlled substances and
intoxicating liguors

Where a person repeatedly buys large quantities
of drugs on credit, a jury can infer that the person
entered into conspiracy to distribute drugs;
beyond that, charting the dividing line between
a buyer-seller relationship and a conspiracy is as
much an art as a science. Comprehensive Drug
Abuse Prevention and Conirol Act of 1970 §§
401, 406, 21 US.C.A. §8 841{a)(1), 846.

Conspiracy & Amphetamine,
methamphetamine, and MDMA

Sufficient evidence supported finding that
defendant agreed to distributc drugs on behalf
of wholesaler, as required for conviction
for conspiracy to distribute drugs; defendant
engaged in several large-quantity transactions
on credit, wholesaler festified extensively as
to defendant's drug-purchasing habits, telling
jury that defendant bought one-ounce quantities

of methamphetamine regularly over sustained
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{66

jell

period, and walking jury through several sales,
and other evidence indicated an agreement
to distribute the drugs, rather than buyer-
seller relationship, such as defendant's request
that wholesaler package drugs separately.
Comprehensive Drug Abuse Prevention and
Control Act of 1970 §§ 401,406, 21 U.5.C.A. §§
B41(a)1), 846.

Conspiracy &+ Money laundering

Sufficient evidence supported conviction of
defendant for conspiring to launder monetary
insiruments in connection with seizore of more
than $84,000 from distributor’s shipment of cash
that distributor had sen{ to seller fo purchase
drugs; distributor pooled cash from various
“lieutenants” to purchase larger quantities
of drugs, government offered evidence that
defendant contributed to drug distribution ting
that he called the “dub chub,” and of sustained
drug-dealing relationship between distributor
and defendant, witness testified that he thought
defendant was present during meeting among
people who lost their money in seizure, and
defendant complained to confidential informant
that he sustained loss in amount of §13,000. {8
SA §1956(h).

Congpiracy &= Amphetamine,
methamphetamine, and MDMA
There was sufficient evidence of intra-
conspiracy cooperation, as supported conviction
for conspiracy to distribute drugs; defendant
was a wholesale buyer whe brought large
quantities of drugs direetly from distributor and
distributor's business partner, distributor and
defendant once had extended phone conversalion
about another subordinate and whether he was up
to challenges of dealing drugs, defendant helped
other lower-level members of distributor's crew
on several occasions, cross-referenced customers
to others in distributor's orbit, and stored
drugs from another of distributor's dealers,
and defendant bought pound quantities of
methamphetamine on credit several times.
Comprehensive Drug Abuse Preveniion and

[62]

163]

[64]

Control Act of 1970 §§ 401, 406,21 U.5.C.A. §§
841ea) 1), 846,

Conspiracy $ Agreement; buyver-selier rute
Evidence that wholesaler gave defendant $100
discount or credit on one drug transaction did
not support finding that defendant agreed to
distribute drugs for wholesaler, as required for
conviction for conspiracy to distribute drugs;
evidence did not make clear whether $100 was
credit, discount, or negotiated lower price, and
even it if was a one-time credit, occasional sales
on credit were consistent with an ordinary buyer-
seller relationship. Comprehensive Drug Abusge
Prevention and Control Act of 1970 §§ 401, 406,
21 U.S.CLA, §§ R4i(a)(1), 846.

Conspiraey &= Amphetamine,
methamphetamine, and MDMA

Bvidence that defendant
methamphetamine purchases from one ounce
to two to seven during weeks he bought from
wholesaler did not support finding that defendant
agreed to distribute drugs for wholesaler,
as required for conviction for conspiracy to
distribute drmgs; buying multiple large quantities

increased  his

over long period of time was not by itself
sufficient to show agreement, and same went
for buying an ounce or two a few times and
larger amounts a few times, and cvidence of
growing trust between defendant and wholesaler
wag consistent with buyer-seller relationship.
Comprehensive Drog Abuse Prevention and
Control Actof 1970 §§ 401, 406,21 U.S.C.A §§
B41(a) 1), 846.

Conspiracy #+ Controlled Substances

Evidence that wholesaler encouraged defendant
by congratulating him on his entrepreneurial
success and urging him to sell more drugs did
not support finding that defendant agreed to
distribute drugs for wholesaler, as required for
conviction for conspiracy to distribute drugs;
wholesaler encouraged a good customer to keep
up his purchases and to keep doing a good
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job, and in the non-criminal economy, such
praise and encouragement were routine, without
turning sellers and buyers into joint venturers.
Comprehensive Drug Abuse Prevention and
Control Actof 1970 §§ 401, 4006, 21 U.5.C.A. §§
Re1{a)1), 846.

Controlied Snbstances 9= Constructive
possession

“Construciive possession” may be established
by demonstrating that the defendant knowingly
had both the power and the intention to exercise
dominion and control over the object, either
directly or through others; in more practical
terms, the owner of an automobile possesses it
even when it is patked in a garage and he is miles
away, and a tenant possesses the apartment he has
rented even when he is away on a trip.

Countralled Substances dm Possessory
offenses

There was insufficient evidence that defendant
constructively —possessed methamphetamine
recovered from residence of acquaintance, who
had been pulled over with defendant as passenger
in her vehicle, after she sold officers to
search residence, as would support defendant's
conviction for possession of methamphetamine;
government showed only that defendant bought
drugs in front of clothing stere and that
different quantity of drugs was later found
in residence next to bag from that clothing
store, and inference that those were drugs that
defendant purchased in front of store would have
justified further investigation. Comprehensive
Drug Abuse Prevention and Contro! Act of 1970
§401, 21 US.CA. § 841ax1).

Criminai Law = Evidence as to information
acted on

Witness's alleged statements, conveyed through
officers' reports, blaming defendant  for
methamphetamine found in her residence during
execntion of search warrant, to prove that
defendant spent night at residence or that

he contrelled drugs found in her bedroom,
inadmissible hearsay in prosecution
for possession of wmethamphetamine. 1.8,
Const. Amend. 4; Comprehensive Drug Abuse
Prevention and Confrol Act of 1970 § 401, 21
US.CA, § B4l{a) 1); Fed, R. Bvid. 801{c),

were

*482 Appeals from the United States District Court for the
Southern District of Indiana, Indianapolis Division. No. 1:17-
cr-00222-JMS-TAB — Jane Magnus-Stinsen, Judge,

Before Flaum, Hamilton, and Brennan, Circuit Judges.
Opinion
Hamilton, Circuit Judge.

Richard Grundy Il and his network of drug suppliers,
couriers, distributors, and dealers trafficked hundreds of
pounds of methamphetamine in Indianapolis. Grundy and
over two dozen co-conspirators were indicted. Most
ultimately pled gnilty. After a three-week trial, Grundy and
four other defendants were convicted of all the charges
against them., In these consolidated appeals, the five trial
defendants and one defendant who pled guilty challenge their
convictions. There are no sentencing issues,

Grundy argues that the disirict court violated his Sixth
Amendment right to counsel by improperly obstructing him
from representing himself, Gilberto Vizcarra-Millan argues
that the distriet court should have disqualified his chosen
counsel due to a conflict of interest, Derek Atwater, James
Beasley, and Undrae Moseby all challenge the denials of their
untimely motions to suppress evidence. Atwater, Beasley, and
Ezell Neville all contend that the evidence was insufficient to
support some of their convictions.

We affirm the convictions of Grundy, Vizearra-Millan,
Moseby, Atwater, and Neville, We also affirm the conviction
of Beasley on one count but reverse his convictions on two
others, The evidence at trial necessarily left a reasonable
doubt as to whether he committed those crimes. Beasley's case
is remanded to the district court for resentencing on the one
remaining count.

L. Factual and Procedural Background
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We provide the basic outline of Grundy's network and the
procedural history of this. case here, with more specific
details as needed for each defendant's appeal. Because the co-
conspisators’ appeals do not hinge on the substance of the
conspiracy, we omit many of the details of the inner workings
of Grundy's crew as presented during the trial

A. Grundy and his Crew

Grundy has been of interest to law enforcement for years.
He has been arrested or indicted for, among other things,
murder and conspiracy to commit murder, though he was
never convicted of so serious a charge. As recently as 2015
or 2016, he had been indicted on four counts of conspiracy to
commit murder, but he ultimately pled guilly to a lower-level
state charge for marijuana distribution.

After his plea in the state case, Grundy pooled seed money
to restart his drug-trafficking network. Gilberto Vizearra-
Millan, who lived in Arizona, provided the drugs to Grundy.
A networls of couriers, including defendant Undrae Moseby,
brought the drugs to Indiana.

Once the drugs arrived in Indianapolis, Grundy distributed
them himself or via a network of wholesalers, including
David Carroll. These wholesalers then sold to retail dealers,
inctuding Derek Atwater and James Beasley. Ezell Neville
was another associate of Grundy's. The parties dispute the
exacl nature of his relationship with Grundy, but he also
sold Grundy's methamphetamine. Al told, Grundy and his
crew brought at least 280 pounds of *483 highly pure
methamphetamine, as well as other drugs, to the streets of
Indianapolis.

In May 2017, federal law enforcement obtained wiretaps for
the cefl phones of crew members, FBI agents also coordinated
controlled drug buys from Grundy's dealers. Things started
to fall apart for the Grundy gang in August 2017, Law
enforcement seized over $84,000 in cash that was headed to
Vizearra-Millan to purchase more drugs. Next, in September
2017, agents intercepted a phone call between Carroll and
Beasley discussing an upcoming methamphetamine deal.
Soon after Beasley purchaged the methamphetamine, focal
police stopped the car in which he was a passenger for a
routine traffic violation. The officers smelled raw marijuana
and recovered drug paraphernalia while searching the car. A
gearch of Beasley's person uncovered methamphelamine. The
driver of the car, Susan Koch, told the officers that Beasley
stored more methamphetamine in her home and gave her
consent for a search that recovered more methamphetamine.

On November 17, federal agents executed several search
warrants against members of the conspiracy. As relevant
here, they uncovered methamphetamine and drug-trafficking
paraphernalia at Atwater's house. They also raided what they
believed to be the “clubhouse™ of Grundy's gang. Several
members of the conspiracy were present, and the police
collected several cell phones, including two used by Moseby
that contained incriminating evidence of his connection to the
Grundy crew.

B. Pretrial and Mistrial
In two separate cases, over two dozen members of
Grundy's gang were charged with federal offenses, including
conspiracy to distribute drugs and money laundering.
Most defendants ultimately pled guilty. David Carroll, one
of Grundy's key wholesalers, agreed to testify for the
prosecution, Carroll's attorney, John Tennyson, however, had
also been retained by Vizearra-Millan, who was charged in
the second, formally distinct but refated case. The goverament
pointed oul the potential conflict of interest—ifl Carroll were
to testify at trial (which he had agreed to do), he might
incriminate Vizcarra-Millan. If he did, Tennyson's duties to
his respective clients would conflict. See Indiana Rule of

Prof'l Conduct 1.7,

Two district judges held hearings to discuss the conflict
with Vizcarra-Millan and whether he wanted to waive if, At
the first hearing with Judge Barker, the potential conflict
appeared both minor and uniikely to become actual, and
Vizcarra-Millan said he would waive any conflict of interest.
When both of'the Grundy cases were later consolidated before
Judge Magnus-Stinson, she also held a hearing that ended
with Vizcarra-Millan again waiving his right to unconflicted
counsel.

But then, five weeks before trial, attorney Tennyson filed a
mofion fo withdraw the waiver because his client had rejected
the government's plea offer and said he intended to go to
trial. Contrary to what he had told both judges months earlier,
Tennyson now claimed his conflict of interest prohibited him
from adequately representing Vizcarra-Millan at all, Judge
Magnus-Stinson denied Tennyson's motion without holding a
hearing, Vizearra-Millan later pled guilty without a deal from
the governmerd,

In the meantime, the district court had set a deadline in
February 2019 for filing motions to suppress evidence.
Months later, just days before trial, defendants Beasley and
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Moseby submitted motious to suppress, styled as evidentiary
motions in limine. The district court denied both motions.

*484 Trial got under way on July §, 2019, in Indianapolis.

The court took the unusual step of empaneling an anonymous
jury after the government came forward with evidence of
attempted witness tampering and intimidation. The court
provided juror information to defense counsel but forbade
the defendants themselves from leaming the jurors’ names
or defailed personal information from which they could
be identified. The first trial did not last long. By day
three, the district court learned that, despite the precautions,
some defendants had gotten their hands on this confidential
information, Moseby had written down the names of
several jurors, Grundy had obtained partially redacted juror
questionnaires. The district court declared a mistrial and
moved the (rial venue to Bvansville.

Between the mistrial and the second trial, Grundy moved to
represent himself. He wanted to pursue his own strategy, but
he also wanted standby counsel to help him with the nuts
and bolts of lawyering. The district court held a hearing that
ended when Grundy ultimately declined to waive his Sixth
Amendment right to counsel.

C. Second Trial and Posttrial Procedure

The second (rial lasted three weeks. As relevant here, several
co-conspirators testified against Grundy, implicating him as
the mastermind of this drug trafficking ring. The evidence
showed that Atwater, Beasley, and Neville all bought drugs
from Grundy or one of his associates, The details of each
defendant's relationship to Grundy's network, however, varied
considerably, as did the circumstances of each documented
purchase. During the trial, Atwater also submitted another late
motion to suppress. The district court denied it, as well.

The jury found all defendants guilty on ali counts. All
defendants were found guilty of Count 1, conspiracy to
distribute drugs. Neville was also convicted of conspiring to
launder a monetary instrument in connection with the seizure
of more than $84,000 from Grundy's shipment of cash (Count
24), and Beasley was convicted on two counts of possessing
methamphetamine with intent to distribute (Counts 16 and
17).

The district court imposed a life sentence on Grundy. Atwater
was sentenced to 216 months; Beasley was sentenced to 216
months, Moseby to 240 months, and Neville to 360 months.

Vizearra-Millan had pled guilty before the first frial,
His attorney, Tennyson, submitted both a sentencing
memorandum and a motion to withdraw his guilty plea.
The district court held a hearing at which it first denied the
withdrawal motion and then sentenced Vizcarra-Millan to 300
months in prison.

D, Issues on Appeal
On appeal, Grundy argues that the district court violated his
Sixth Amendment right to counsel by unduly discouraging
him from exercising his right to represent himself, Vizcarra-
Millan contends that his right to counsel was violated by the
district court's failure either to disqualify Tennyson or to grant
his motion to withdraw his conflict waiver shortly before trial,

Atrwater, Beasley, and Moseby appeal the district court's
denials of their respective motions to suppress. Atwater
argues that the search of his home was not supported by
prebable cause. Beasley moved to suppress the evidence
seized during the traffic stop on the ground that the officers
lacked reasonable suspicion that the driver had committed a
traffic violation, Moseby cbjects to the government's seizure
of his *485 cell phones during the raid on Grundy's
clubhouse and its search of those phones.

Finally, Atwater, Nevilie, and Beasley argue that the evidence
did not support some of their convictions, All three say that
the evidence at trial was insufficient to rule out the possibility
that they were merely buyers from Grundy's gang, as opposed
to co-conspirators. Neville also challenges his money-
laundering conviction, and Beasley challenges his conviction
for constructively possessing the methamphetamine found at
Koch's home.

In Part II, we address and reject first Grundy's and then
Vizcarra-Millan's arguments that their Sixth Amendment
rights to counsel were violated. In Part III, we affirm the
denials of the motions to suppress filed by Atwater, Beasley,
and Moseby. In Part IV, we address the sufficiency of the
evidence for Alwater, Neville, and Beasley, affirming all
convictions except two of Beasley's,

11 Right to Counsel: Grundy and Vizcarra-Millan

The Sixth Amendment provides that “in all criminal
prosecutions, the accused shall enjoy the right ... to have
the assistance ol counsel for his defense.” This constitutional
command encompasses the accused's right to choose his own
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counsel, to have counsel free of conflicts of interest, and to
choose to forgo counsel and to represent himself.

[1] Grundy, by invoking his right to represent himself, and
Vizearra-Millan, by invoking his right to choose his own
counse! despite a conflict of interest, each put the district court
in a constitutional double-bind, No matter how a district court
decides each issue, the defendant will have an issue to appeal.
We have, for example, compared a district court's navigation
of a request to proceed pro se to passing between Scylla and
Charybdis, see Unifed States v. Sandles, 23 F3d [121, 1127
(7t Cir. [994), and similarly, “trial courts confronted with
multiple representations face the prospect of being ‘whip-
sawed’ by assertions of error no matier which way they
male.”” Whear v United Sraies, 486 ULS. 153, 161, 108 S.CtL
1692, 100 L.03d.2d 140 (1988); see also United Stares v
Lowey, 971 F.2d 35, 60 (7th Cir. 1992} (quoling same and
encouraging district courts to consider the ramifications of
joint-representafion disqualification rufings in light of the
high constitutional stakes in either direction). We accordingly
give considerable deference to the district court's decisions to
the extent that they are subject to abuse-of-discretion analysis,
We must also be mindful of the district court's front-row seat,
which is especially relevant where a defendant deliberately
seeks to sow ambiguity for a tactical advantage. See gencrally
Linited States v Balsiger, 910 F.3d 942, 952 (7th Cir, 2018},

A, Grundy's Motion to Represent Himself
Richard Grundy presents a claim under Fareita v. California,
4221).8, B06, 819, 95 S.Ct. 2525, 45 L.Ed.2d 562 (1975). He
says that the district court's effort to ensure that his intended
waiver of his Sixth Amendment right to counsel was knowing
and intelligent went too far, effectively preventing him from
exercising his Farettn right, a request that he ultimately

withdrew.

izl 13
Sixth Amendment right to represent himself: “The Sixth
Amendment does not provide merely that a defense shall
be made for the accused; it grants to the accused personally
the right to make his defense.” Foreffa. 422 1.5, at 819,
95 S.Ct, 2525, But any waiver of counsel in favor of self-
representation must be knowing and *486 intelligent. A
pro se defendant “should be made aware of the dangers and
disadvantages of self-representation, so that the record will
establish that he knows what he is doing and his choice is
made with eyes open.” Id. at 835, 95 8.Ct. 2535,

{4] As an accused defendant, Grundy had a

[5] [6] To establish arecord, we strongly encourage district
courts to conduct a formal hearing into whether the defendant
is going into self-representation with “eyes open.” Faced with
& defendant invoking his right to proceed pro se, a district
court should:

engage in a thorough and formal inquiry with a defendant
that probes his age, education level, and understanding
of the criminal charges and possible sentences. The court
shouid also inform the defendant of the difficulties of
proceeding pro se,
United States v Jolnson, 980 F3d 570, 577 (7th Cin
2020) (quotation marks and citations omitted). We are
reluctant to police too closely the details of district courts’
Farette hearings. The district judge “is on the razor's
edge in assisting a defendant to make an informed choice
between representation by counsel with whom the defendant
is irrationally dissatisfied and self-representation.” {/nited

States v. Oreye, 263 F.3d 669, 672 (7th Cir. 2001),]

in 8
that a waiver is “knowing and intelligent,” the court should
point out the disadvantages of self-representation. If the
court does not say much about these challenges, defendants
who waive their right to counsel may argue on appeal that
the Farett colloquy was too cursory, BE.g., Joknson, 980
F.3d at 577. But if the district court goes into detail about
these challenges, a defendant who chooses in the end not to
waive counsel may argue on appeal that his Faretta rights
were burdened by a colloquy that was teo persuasive. See
Sandles. 23 T.3d at 1127, That's part of the reason there
is no “taltsmanic procedure” for Furetfe hearings, Tores
v United Stales, 140 F3d 392, 401 (2d Cir. 1998), and
why we generally review district court's Fareita hearings
deferentially. E.g., Unéred Stares v Fill, 252 #3d 919, 928
{7th Cir. 2001) (“Often asking the Benchbook questions may
ensure that the defendant has his eyes open, but we do not read
any of this court’s decisions to hold that the litany is prescribed
in every case or that advice about any particular disadvantage
of self-representation is essential; such a reading would put us
at odds with the Supreme Court.™), The key is that the accused
must make the final choice, but only once he understands his
alternatives. -

{16} [11] Nonetheless, as a matler of prudence if not
constitutional law, district judges should discourage all or
nearly all defendants from exercising their rights under
Faretta, E.g., Johsison, $80 F.3d at 578 (commending judge
for having "strongly advised Johnsen against proceeding pro

[91 This case illustrates this razor's edge. To ensure



se™); Usited Stetes v Manciffos, 880 F3d 297, 302 (7th Cir,
2018) “courts ‘should ... advise the defendant that proceeding
pro se is unwise.” ), quoting United States v Todd, 424
F.3d 525. 831 (7th Cir, 2008); cf. Kubselt v Neal, 800 F.3d
743, 81216 (7th Civ. 20{3) (affirming denial of habeas
reliefl where petitioner argued that trial judge did not try
hard enough to discourage him from representing himself in
capital sentencing phase; defendant made competent strategic
decision *487 not to present evidence to mitigate three
brutal murders, but to emphasize residual doubt about guilt),
vacated on other grounds, 838 F.3d 845 (7th Cir. 2016) (en
banc). The waiver of counsel must also be “unequivocal.”
That means that district courts mwust press difficult, hesitant, or
ambivalent defendants to answer yes or no whether they wish
to waive the right to counsel. See United States v. Campbell,
659 F.ad 607, 612 (7th Cir. 2011} (discussing importance of
unequivocal demand and rationale for requirement), vacated
on other grounds, 568 U5, 802, - 3.Ct, - L, 184 L.Ed.2d
P20,

Turning to the facts here, seven days after the mistrial was
declared in the Indianapolis trial, Grundy moved to represent
himself. The district court held a Farefia hearing five days
later. The court began by asking Grundy about his age,
education, drug-use history, and general ability to read and
understand evidence. The court infomed Grundy of the
charges against him and the long prison terms that could be
mandatory if he were convicted. See Jofnson, 980 F.3d at 577
{endorsing such advisements in Farerta hearing).

The bulk of the hearing was devoted to Grundy's request that
his current atiorney, Kenneth Riggins, be appointed standby
counsel and to the data security problems posed by having a
detzined defendant with a track record of disregarding court
orders seek unlimited access to confidential discovery within
the jail, After discussing these issues for almost an hour, the
court noted that if Grundy were to invoke unambiguously and
unconditionally his right to proceed pro se, it would appoint
attorney Riggins to have a limited role as standby counsel.
The coutt also said it would likely require that Riggins retain
physical possession of the most sensitive decuments, though
Grundy could review those documents with Riggins during
jail visits.

The court finally asked Grundy for a yes-or-no answer.
Grundy replied, “I guess 1 can't represent myself” He
explained that it was a hard choice because he did not know
how the district court would rule on future motions, including
those pertaining to data security, whether the court might

allow him to re-invoke his right to counsel, and how it would
rule on a variety of late motions in limine he had contemplated
filing.

On appeal, Grundy malkes two distinct arguments. First, he
says that the court was too persuasive during the Farefta
hearing. Second, he says that the court should not have
endorsed the government's suggestion that his access to
confidential documents should be limited.

1. Too Persuasive?

We have suggested on occasion that a too-persuasive Faretta
colloquy could burden the right. Kubsch, 800 F.3d at 812
(“If a judge believes, as the trial judge did here, that the
defendant is making a knowing and intelligent waiver, then
she would commit constitutional error by discouraging that
decision too sirongly.”}; Oreve, 263 F.3d at 672 (Faretta
“right is not horored if judges must depict self-representation
in such unremiitingly scary terms that any reasonable person
would refuse.”), quoting Hi/f, 252 F.2d at 928-29; United
States v Sanefles, 23 FAd 1121, 1127 (7th Cir 1994 (a
too-persuasive colloquy risks “trammeling the defendant's
constitutional right to present his own defense™). But Grundy
does not cite, and we have not found, a case in which we have
actually reversed a district court for dwelling on the “perils
of self-representation ... in iruly loving detail.” Oreve, 263
F.3d at 672, Instead, we “have tried to keep the permissible
middle ground between these *488 opposing errors fairly
broad, allowing trial judges reasonable leeway to adapt the
inquiry to the circumstances of the case without requiring a
script or checklist.” Kuhsch, 800 F.3d at 813,

{12} Grundy's dominated by prolonged
discussions regarding his request to have his current
attorney appointed as standby counsel. The district court
responded that defendants who proceed pro se must represent
themselves, and they cannot be co-counsel with their standby
lawyers. Grundy explained that he did not want attorney
Riggins to be co-counsel, but “just need[ed] him to be there
to, like, help [ ] with the litigating parts and stuff like that.”
The disfrict court explained that that is not the job of standby
counsel and, in any event, a criminal defendant has no right
to standby counsel. See Unifed States v Harrington, §14 1.3d
896, 9G1 (7th Cir. 2016) (collecting cases; “a court has no
obligation™ to appoint standby counsel).

hearing was
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The district court underscored that if Grundy were to proceed
pro se, he would be truly on his own. Grundy later explained
that he viewed standby counsel as *training wheels”—
someone who could lLelp him organize his thoughts, sort
through the evidence, and consult throughout the trial. To that
end, he also wanted to have access to Rigging’ computer at the
counsel table during trial so that he and Riggins could quickly
scroli through the electronic evidence. Grundy's concerns
were greater than the computer, though, as he wanted “to be
able to, to see what is about to happen before it happens,”

The court reiterated that it was concemed that Grundy
envisioned an expansive role for Riggins. The court
announced that it would appoint Riggins as standby counsel
but would not tolerate hybrid representation (that is, the two
working together as co-counsel). The court again explained
that trial advocacy “is a lighly technical involved area of
education, training, and understanding. I am not saying that
to intimidate yvou. | am required by law to tell you that it
is a hard thing to do, but it is your absolute right to do it,
and if that is what you want to do, you have the right to do
it.” The court then read from the Federal Judicial Center's
Renchbook, which contains a suggested script for Faretta
liearings, strongly urging Grundy not to try to represent
himself. Grundy asked whether he could reverse course
during trial. The cowrt refused to deal with hypotheticals
because it needed a “firm decision.” Grundy balked ai the
phrase, “I am giving up my right” because he was concerned
about the possibility that he could not re-invoke his right to

counsel.

The district coutt's repeated questioning on Grundy's
understanding of standby counsel did not run afoul of Faretra,
We have explained that hybrid representation “is generally to
be avoided,” Carison v CSX Transportation, Tne., 758 F.3d
819, 828 {Tth Cir. 2014), citing Unifred States v Chavin, 316
F.ad 666, 67172 (7th Cir. 2002), if not outright “forbidden.”
Cheye, 263 F3d at 672. As noted, before the district court
could accept Grundy's waiver, it had to establish a record “that
he knows what he is doing and his cheice is made with eyes
open.” Faretia, 422 U5, at 835, 95 5.0t 2525 (quotation
marks and citation omiited). As the foregoing summary
illustrates, when Grundy at fivst sald he wanted to waive his
right to counsel, it was not clear whether he understood the
consequences or understood that standby counsel is not co-
counsel and that once he waived his Sixth Amendment right,
he had no guarantee that the court would reappoint counsel if
he later changed his mind.

{13] We see no error in the district court's explanation of the

limits of standby counsel, especially in the face of Grundy's
*489 repeated ambiguous answers as to what he wanted
from his attorney, Fareffa hearings “may require a give and
take between the accused and someone trying to educate him
about counsel's benefits.” Jean-Paul v. Dowma, 809 F.3d 354,
359 (7th Cir, 2015) (quotation marks and citation omitted).
Here, Grundy repeatedly said that he wanted to have it both
ways in trial and to be allowed to change his mind. That's a
recipe for trouble, and Judge Magnus-Stinson correctly acted
to explain that hybrid representation was not possible and that
she could not guarantee Grundy that he could change his mind
later.

[14] In a variation on this challenge, Grundy argues that
the district court should have stopped the hearing about

halfway through because he invoked his Frrretto right clearly

at that point, He contends that any further discussion burdened

his right, But his argument both misreads the record and

misunderstands Faveria and the purpose of the hearing,

Grundy points to the following exchange after a fifteen-

minute recess to discuss his options with his attorney:

The Court: So you have had about 15, 20 minutes to talk
to Mr. Riggins. I, before we—do you still want to proceed
with the hearing on your motion to reptesent yourself?

Grundy: Yes. [ wanted to ask. ! kind of got to the bottom
of what I needad to know if I am going to represent myself
or not.
Grundy asserts that this was an unequivocal invocation of his
right to self-representation and that the hearing should have
stopped then.

We disagree for two reasons. First, based on the transcript,
this simply was not a clear invocation of his Farerter right,
Rather, Grundy said only that he wanted to continue the
conversation. See Unfted Stares v. Miles, 572 F.3d 832, 836~
37 (10th Cir. 2009; (affirming district court's interpretation of
ambiguous statements as not expressing desire to proceed pro
se). Second, and more fundamental, even a clear attempt to
invoke Faretia is only the beginning of the matter, not the end.
‘The court was required to ensure that any waiver by Grundy of
his right to counsel would have been knowing and inteiligent.
The court was not yet satisfied that it had established a record
that Grundy understood that he would in fact be on his own
and without Riggins’ formal assistance. See United States v
Campbell, 659 F.3d 607, 612 {7th Cix. 261 1) (where defendant
clearly invokes right to proceed pro se, next step is for district
court to engage in colloquy to address that request),
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5] [16}
custodial interrogation must cease once a suspect says he
wants a lawyer. See, e.g., United States v Wisinger, 083
fad 784, 796 (7th Cir. 2012) (applying Miranda). When
a defendant clearly and unambiguously invokes his Furatu
right to proceed pro se, the district court is not required to take
the statement at face value and as final. To the contrary, the
district court mus¢ refuse to accept a supposed waiver until
the record shows that the waiver is knowing and intelligent.
Because Grundy remained ambivalent and tried to invoke his
Farenta right conditionally, the court did not burden his right
by asking further questions.

2. Access to Evidence

Grundy's second argurnent hinges on issues related to trial
and witness security. He contends that the district court erred
by asking the government for any input during the hearing
and that the court's suggested conditions for data security
burdened his constitutional rights, He points to the district
court's suggestions that it *4%90 would forbid him from
taking possession of sensitive discovery materials {such as
still-confidential witness statements), though he could review
any and all documents with attorney Riggins, and that it might
not allow Grundy to use Riggins’ computer during the trial
itself. As we understand Grundy's argument on appeal, he
says these conditions would have been uncomstitutional if
they had been imposed, so invoking them as a threat to coerce

il
him inlo staying with his attorney violated Farerta.”

[17] The district court correctly focused on the serious
gecurity concerns posed by Grundy's prosecution, The right
to rtepresent oneself “is not unlimited,” and *[s]ecurity
considerations ... may require special adjustments.” Miltosn v,
Morpis, 767 F2d 1443, 1446 (9th Cir. 1985), citing United
Siates v Chatman, 584 F2d 1338, 1360 (4th Cir. 1978)
(no canstitutional violation where defendant's access to legal
resources was resiricted after being moved into “segregated
confinement’; see also United Stutes v Galloway, 749
F.3d 238, 242 (dth Cir. 20614) (no constitutional violation
where district court's discovery orders inconvenienced pro se
defendant because they were “justified by the circurnstances,”
that is, “enormous security issues™); United Stutes v Sarno,
73 B3 1470, 1491-92 (9th Cir, 1995} (“The right of access
is not unlimited, but must be balanced against the legitimate
security needs or resource constraints of the prison;” no
constitutional vielation where government allowed defendant

Furetta 1s not a Miranda-like right, where

to review discovery to determine which documents should
be copied for his pretrial preparation—but gave him only 20
hours to inspect 250,000 pages of material); United Stares v
Bisong, 045 F.3d 384, 396 (1.C. Cir. 2011) (quoting same and
expressing skepticism that pro se defendants have any Sixth
Amendment right to discovery in preparing their defense),

Recall the context of this hearing. The district court, already
alert to the grave security concerns in the case, had taken
the unusual step of empaneling an anonymous jury based on
concerns about juror intimidation, The first trial ended in a
mistrial, in part because Grundy himself obtained confidential
juror questionnaires, The transcript of the Faretia hearing also
indicates that he was placed in solitary confinement as a result

of the conduct that led to the mistrial.”

[18] Given this backdrep, Grundy posed obvious and
legitimate security concerns, even with counsel, If he were
to represent himself, the district court had to consider further
potential problems. Judge Magnus-Stinson's discussion of
potential solutions was important and responsible. A core part
of the district judge's job is to protect jurors, witnesses, and the
integrity of judicial proceedings more broadly. Consideration
of these proposals was entirely *491 appropriate under the
circumstances. Discussion of them did not violate Grundy's
constitutional rights,

Grundy's argument also faces & threshold problem. Since he
declined to proceed pro se, we do not know what steps the
district court would actually have taken. In reviewing the
court's staternertts, we do not adopt the least charitable reading
possible. The court told Grundy that if he chose to proceed pro
se, they could “figure something out,” and we do not assume
that the digtrict court would have done so unreasonably or in
bad faith.

At least some arrangements like the proposed restrictions
would have been warranted by the unusual circumstances
of Grundy's prosecution. The government requested that
Riggins, as standby counsel, retain physical possession of
certain sensitive documents, though Grundy and Riggins
would be allowed to review them together. As it mulled
its options, the court made clear that under any scenario,
it would not forbid Grundy from viewing any document,
but it had legitimate security concerns about Grundy taking
confidential witness statements info the jail. Grundy's solitary
confinement may have made this process cumbersome,
but we are not convinced that approach would have been
per se unconstitutional er even an abuse of discretion.
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See Chatman, 584 F2d at 1360 (restricting a particularly
dangerous defendant's access to legal materials did not violate
Bounds); Goliovway, 749 F.3d at 242 (affirming [imits on
pretrial detainee's access to discovery in light of security

concerns),

Grundy also objects to the court's comments on his request
to use Riggins’ computer during trial if he waived counsel.
We see no error, The court merely noted that it would “figure
something out” it Grundy chose to proceed without counsel.
In any event, Grundy's request was ambiguous, Putting aside
the ethical and security issues posed by a court ordering a
defense attorney to give one client access to all his files, it is
not even clear that Grundy wanted a computer as such. On
follow-up questioning, he explained, “I would like to be able
to, to see what is about to happen before it happens.” As the
district judge noted, Grundy's comment was more likely an
observation about the benefits of having the guiding hand of
experienced counsel.

To sum up on this issue, the court's Fareffe hearing
was procedurally sound, and its discussion of possible
restrictions on access to confidential documents due to
security concerns did not violate the Constitution. We affirm

Grundy's conviction.

B. Hizcarra-Millan's Potentially Conflicted Counsel
Vizeamra-Millan's appeal attempts to take advantage of the
inherent tension between two aspects of the accused's Sixth
Amendment right to counsel: the right to counsel of one's
choice and the right to counsel who is fiee of conflicts of
interest. Linited Stures v Gonzales-Lapez, 348 ULS. 140, 150,
126 8.Ce. 2557, 165 L.1d.2d 409 (2006) (denial of counsel of
choice is a structural error; reversal does not require showing
of prejudice); Whear v. United Stares. 436 1.5, 153, 159-60,
108 S.Ct. 1692, 106 L.Ed.2d 140 {1988) (right to counsel
free of conflicts);, Unifed States v. Turner, 594 F3d 946, 953
(7th Cir. 2610) (reversing conviction following trial where
district court had disqualified defendant’s preferred counsel
too readily in face of potential conflict}.

[191 If the accused says he wants fo be represented by a
lawyer who faces an actual or potential conflict of interest,
the district court can err in either direction: either deny the
accused his choice of counsel or deny him counsel free
of conflicts of *492 interest. This tension also can create
opportunities for manipulation by unscrupulous counsel or
a defendant who faces overwhelming evidence of guilt.
See MWhewr, 486 U8 at 161, 108 S.Cu 1692, District

courts therefore have broad discretion in how to handle this
constitutional balancing act. To complicate matters further
here, Vizcarra-Millan seemed to change his mind over the
course of the case.

Te begin, we review the facts of the two hearings where
Vizearra-Millan waived his right to conflict-free counsel and
explain why we find no error at that stage, We then consider
Vizearra-Millan's change of position a few weeks before trial,
when he tried to revoke his waiver of his right to conflict-free
counsel. The district court rejected this change of course and
found that he was acting in bad faith, which Vizcarra-Miilan
essentially admitted at sentencing. We also find no reversible
error in the court's handling of his change of mind.

L. Vizearra-Millan's Waivers of the Right to Conflict-Free
Counsel

a. The Problem Arises Before Judge Barker

[20] Defendant Gilberto Vizcarra-Millan hired a conflicted
attorney, John Tennyson, to represent him. Tennyson had two
other clients in the Grundy gang, and both had agreed to
testify for the government. The government informed Judge
Barker that attorney Tennyson represented several defendants
in two Grundy-related cases—Carroll and Carter in one case,
and Vizcarra-Millan in the other, When Judge Barker learned
of this conflict, she promptly held a hearing to determine
whether Vizcarra-Millan and the other defendants knowingly
and intelligently waived the right to conflict-free counsel and
whether she should nonetheless disqualify Tennyson based on
the conflict,

Judge Barker explained that a hearing was necessary because
Vizearra-Millan “intends to proceed to {rial,” and Carroll
and Carter had agreed to testify for the government. The
judge summarized the facts: Carroll and Carter were part
of Grundy's drug-distribution network in Indianapolis. They
knew generally that the drugs came from Arizona, but
they did not know that Vizcarra-Millan was the source in
Arizona. Their testimony would implicate Vizcarra-Millan
only indirectly. Tennyson suggested that he would not cross-
examine either Carroll or Carter except to ask whether they
knew Vizcarra-Millan or knew the source of the drugs, to
which they would reply no.

Skeptical thal Tennyson or the government could guarantee
exactly how two cooperating wilnesses would testify at triai,
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Judge Barker observed that, given these conflicts, “it seems
so obvious to me ... that you're on thin ice.,” Nonetheless,
she conducted a full colloquy to inform each of Tennyson's
clients of his right to conflict-free counsel and the dangers
of proceeding with Tennyson. All three clients orally waived
their right to conflict-free counsel. Carroll and Carter both
told law enforcement that they did not know Vizcarra-Millan.
The government agreed that neither witness had suggested
any knowledge that would implicate Vizcarra-Millan directly.
Tennyson also noted that he expected other trial evidence to
establish clearly “a very strong Arizona connection,” so that
he would not contest the general geographic source of the
drugs at trial.

Judge Barker then discussed the potential conflict with
Vizearra-Millan. She noted that it was unlikely to be “serious”
and that it was “not a substantive issue where there's a direct
obvious conflict.” She then told Vizearra-Millan of his right
to conflict-free counsel. He said that he waived that *493

right and wanted to continue with attorney Tennyson. Judge
Barker also ordered Tennyson to file written waivers, and
she issued a written order observing that disqualification was
not yet necessary given the [imited nature of the conflicl and
Vizearra-Millan's knowing and intelligent waiver. The order
also observed that limiting measures short of disqualification
might effectively remedy any future conflict.

Judge Barker handled the issue exactly right. She examined
the nature of the potential conflict closely and concluded
correctly that the potential conflict was not very serious
or important as a practical matter. She also noted that
if the potential conflict became actual, measures short of
disqualifying coumsel could protect Vizcarra-Millan's rights,
Judge Barker did not abuse her discretion by deferring to
Vizcarra-Millan's informed choice to stick with attorney
Tennyson. As noted, it is risky to disqualify counsel over
the objection of the accused, especially where the conflict
remains only potential, because denial of the right to counsel
of choice can also violate the Constitution. Gonzalez-Lopez,
548 U8, at 150, 126 5.Ct. 2557; see also Tirwer, 594 ¥3d
at 955 (reversing conviction following (rial where district
court had disqualified counsel too readily in face of potential
conflict).

b. The Second Hearing, Before Judge Magnus-Stinson

Judge Magnus-Stinson took over the conflict issue when
the two cases were consolidated. She ordered Tennyson to

submit written waivers. When he did notf, Judge Magnus-
Stinson held another hearing on February 19, 2019 on whether
Vizearra-Milian knowingly and intelligently waived his right
to conflict-free counsel. At the hearing, he explained that
he “got to kind of thinking™ after the first hearing. Judge
Magnus-Stinson reiterated that he had an absolute right to
conflict-free counsel, and that, based on the initial hearing
before Judge Barker, it sounded as if Tennyson could not
guarantee the absence of a conflict and that, at a minimum,
Tennyson's other clients would likely implicate him indirectly
through the Arizona connection.

Vizcarra-Millan's argument on appeal hinges on what
happened next. He told the judge that he was “kind of stuck in
a hard position” because he had already paid Tennyson in full
and did not want to have to restart with a new attorney with
trial just a few months away. Vizcarra-Millan then blamed the
government for the “unfair” and “tough” position he was in.
The court responded that it was not the government's fault
that he had retained Tennyson, but nonetheless observed that
it did not sound as if he wanted to waive the conflict. Vizearra-
Millan expressed ambivalence about whether he wanted to
waive his conflict with Tennyson, but he then announced for
the first time that he did not want to take the case to trial.

The government provided background as to why plea
negatiations had broken down. Tennyson and Vizcarra-Milian
had met with the government for a proffer session. During
that meeting, the prosecutors learned that he had never signed
the written waiver as ordered by Judge Barker. At the hearing
before Judge Magnus-Stinson, the government expressed no
preference for or against Tennyson and waiver but noted
that it could not be confident it could make a valid plea
agreement where it was unclear whether Vizcarra-Millan's
counsel actually represented him and could properly represent
him;

If he wants to sign the form and waive the conflict and
proceed with Mr, Tennyson, I am fine working with Mr.
Tennyson. If he wants a new lawyer, | am fine *494
with working with a new lawyer, but I am not going to
negotiale a plea agreement or someone's cooperation under
this posture.
The judge turned the choice back to Vizearra-Millan. After
a hearing and a half, he knew the stakes and the facts. He
responded: “I don't mind waiving my right. [ don'l mind
waiving it. I don't mind waiving it.” He then complained that
the prosecutor did not help him “in any type, shape, form, or
way,” even in response to the proffer.

WESTLAW & 2007 Phomson Reulars, No olaim o otginad UG, Govarnment Works,
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The judge correctly observed that this was not an unequivocal
waiver, so she pressed Vizcarra-Millan to angwer ves or no
whether he wanted to continue with his waiver. The judge then
went off the record for almost twenty minutes while Vizcarra-
Millan discussed the issue with Tennyson. Following that
conversation, he clearly and unequivocally waived his right
to conflict-free counsel. He later filed a written waiver of his
right to conflict-free counsel.

(23] {22} Onappeal, Vizcarra-Millan argues that his waiver

was invalid becavse it was not knowing, intelligent, voluntary,
and unequivocal, See Unired States v Hill, 252 F.3d 919,
02324 (Tth Cir. 2001). We review that question de novo,
though we defer to the credibility determinations of the
district court. United States v Balsiger, 910 F.3d 942, 952
{7th Cir. 2018). Based on this record, there is no question that
Vizcarra-Millan's waiver met these criteria. We defer to both
Judge Barker's and Judge Magnus-Stinson's determinations
that he understood the hearings. His comuments in both
hearings show that he understood what was happening. There
is no hint that the government coerced the waiver. To the
contrary, the government was agnostic about his decision.
And finally, though Vizcarra-Millan was ambivalent about
Jjoint representation at the beginning of the second hearing, he
cleared up any ambiguity by the end of the hearing. To the
extent he argues now that Tennyson misled him during the off-
the-record break, two different federal judges concluded that
Vizearra-Millan understood what was happening and what
the stakes were, so no further colloquy would have been
necessary. See Twrner, 5394 F3d at 932 n.l (emphasizing
minimal procedural requirements for hearings on waiver of
conflict-free counsel).

Vizcarra-Millan also argues that the red flags in Tennyson's
rcpresentation should have caused the court to disqualify
Tennyson despite his own waiver and his invocation of his
right to counscl of choice. Such a step would have invited
appeal based on denial of his right to counsel of choice, as
in Lhrner, 594 F3d at 948 (reversing where district court
disqualified defendant's counsel of choice based on potential
conflict of interest). The fact that Tennyson was “up to [his]
elbows” in conflicts, as Judge Barker put i, might have
permitted the court to override the defendant’s choice, but
he has not shown that judicial override of his choice was
required.

The question on appeal is whether Judge Magnus-Stinson’s
decision to accept the second waiver was within the wide
band of discretion that district cowrt judges have when

facing such a dilemma. It was, While disqualification of
the defendant's counsel of choice over his objection might
have been permissible here under Wheat, it would have
produced a sure-fire issue for an appeal, especially in light of
both Tennyson's and Vizcarra-Millan's statements minimizing
the seriousness of what seemed like only a minor potential
conflict that could, if necessary, be managed by steps short
of disqualification, See {/uited States v Gearhart, 576 ¥.3d
459, 463 (Tth Cir. 2009) (collecting examples of creative
evidentiary solutions to avoid conflicts); *495 Unjted States

v Trner, 631 F3d 743, 730 (7th Cir. 2011) (citing sz:lmr:).4

2., Vizcarra-Millan Changes His Mind

After Vizcarra-Millan submitted his wiitten waiver, the
parties went back to the negotiating table but were unable to
reach an agreement. On May 2, 2019, Tennyson reported at a
status conference that Vizearra-Millan would proceed to trial,

Three weeks later, and just five weeks before trial, Tennyson
filed a motion seeking to withdraw Vizcarra-Millan's waiver
of the right to conflict-free counsel, The motion was terse. It
recited the procedural history and said: “The Defendant no
longer wishes to waive his right to conflict-free representation
because plea negotiations have broken down.” It added that
Vizcarra-Millan “felt pressured into executing the waiver
because the Government would not negotiate with him while
the issuc of whether he would sign a joint representation
waiver was pending.”

After briefing but without a hearing, the district court denied
the motion. The court analogized Vizcarra-Millan's oral and
written watvers to guilly plea colloquies and suggested
that he not be able to recant his sworn testimony without
some reason, It stressed that Vizearra-Millan's motion was
flatly inconsistent with the oral and writlen representations
both he and his lawyer had made throughout the case,
The court concluded that Vizcarra-Millan sought to use
his counsel's conflict of interest as a “bargaining chip in
plea negotiations.” The court alse found his “eleventh-hour”
motion to be “suspeci” because Vizcarra-Millan had rejected
the government's plea offer over three weeks before the
motion to withdraw the waiver was filed, and at that hearing,
the court underscored the logistical challenges that the trial
would pose. The court, in other words, viewed the motion as

a last-minute gambit to postpone the joint trial.®
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The district court focused most of its analysis on the fact that
both Tennyson and Vizcarra-Millan had long been aware of
this potential conflict of interest. The *496 May 27 motion to
withdraw his waiver argued that the likelihood that Vizcarra-
Millan would go to irial would create a new conflict, but
that possibility had always been on the table. Judge Barker's
hearing back in October 2018 was premised on Vizcarra-
Millan going to trial, and the parties discussed in detail what
such a trial might look like. Tennyson offered suggestions
as to how to avoid or manage the conflict if it arose. Judge
Barker noted other options in her order approving the waiver,
Vizcarra-Millan was present for all of that. Two federal judges
observed him through two hearings discussing the conflict of
interest and potential for trial problems, and both thought that
he understood the issue and voluntarily chose to waive the
potential conflict.

Vizearra-Millan has two principal arguments for reversing
based on the denial of these motions. First, he argues that the
court made a procedural error by ruling on his first imotion
without holding a hearing. At the very least, he says, the
court's failure to hold a hearing should call for de novo
review of the denial. Second, he says that the court erred
substantively because, if a defendant objects to confiicted
counsel before trial, it is a per se constitutional violation to
make him proceed to trial. In the alternative, he argues that the
district court held him to too high a standard for withdrawing
his waiver.

a. Need for Another Hearing?

23] As a general rule, an opportunity to be heard face-
to-face can improve the accuracy of decision-making and
ensures a sense of fairness and legitimacy in the process. See
generally Joini Anfi-Fascist Refugee Committee v. MoeGrath,
341 ULB, 123, 161-74, 71 5.Ct, 624, 95 L.Ed. 817 (1958)
(Frankfurter, J., concurring). Perhaps another hearing might
have sharpened the district court's decision-making and aided
our review, but we are not convinced that yet another hearing
was essential here.

i24] 251
Vizcarra-Millan relies on our cases involving motions to
replace appointed counsel due to a lack of communication
between client and counsel preventing an adequate defense.
E.g., United States v. Jones, 344 F.3d 636, 642 (7th Cir. 2016).
In such cases, we review for an abuse of discretion when a
defendant has “had an opportunity to explain his reasons for

In challenging the denial without a hearing,

requesting substitute counsel.” id. We weigh “the timeliness
of the defendant's motion, the adequacy of the district court's
inquiry into the motion, and whether the conflict resulted in a
total lack of communication preventing an adequate defense.”
1d

{26] Another hearing was not essential in this case. The
importance of a hearing on issues of replacing counsel is
based on two assumptions that do not apply here. First, a
motion for substifution may be the first time that the district
court becomes aware of the conflict or tension between
attorney and client. United States v. Zillges, 978 F.2d 369,
371-72 (7th Cir. 1992); see also Unifed States v. Ryals, 512
F.3dd 416, 418 (7th Cir, 2008) {reversing denial of motion for
substitute counsel for sentencing). Second, where there has
been a “total breakdown in communication,” an in-person
hearing where a defendant can explain himself or herself
serves an important purpose. With an asserted breakdown in
communication, the court should not necessarily assume that
counsel has described the problem accurately. See Ryals, 512
F.3d at 419-20 (defendant cannot be blamed because counsel
described tension inadequately); {/nited Siates v. Morrison,
946 F.2d 484, 498--99 (7th Cir, 1991},

Neither of those concerns was present here. First, the disirict
court had already held two hearings on the same issue,
Everyone *497 knew what the issues and concerns were,
To be sure, a hearing would have allowed the district court
to probe why Vizearra-Millan's thinking had changed, but
it was not necessary to understand the fundamental issues
in Tennyson's motion. Sec United States v. Rjorkman, 270
F.ad 482, 301 {(Mth Cir. 2001) (“even without [a] hearing
the court may well have been sufficiently apprised of the
nature of Bjorkman's complaints to rule on his request” where
defendant's letter provided some detail); see also Unifed
States v Miller, 405 F3d 551, 537 (7th Cir. 2005) (applying
abuse-of-discretion review where district court held hearing
“after it denied the request”). Thus, we review for abuse of
discretion.

Second, the conflict at issue did not implicate Tennyson's
ability to convey or fulfill Vizearra-Millan's wishes. The
conflict was the same one that had been discussed all along,
If Vizcarra-Millan were to go to trial, Carroll might testify
that the drogg came from Arizona, and Tennyson would have
to limit his impeachment of Carroll, also his own client, on
that fact. Nothing about that conflict suggested that Tennyson
was unable to represent Vizcarra-Millan, let alone that he
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could not present an adequate defense or describe the issue
adequately.

b. Rejecting the Change of Mind

[27] Turning to Vizcarra-Millan's substantive challenges
to the denials, the general rule is that if there is no
waiver, “when-ever a trial court improperly requires joint
representation over timely objection reversal is automatic.”
Holloway v Arkonsas, 435 U.S. 475, 488, 98 S.C1. 1173, 55
1..Ed.2d 426 (1978). That general rule doss not apply here
because Vizcarra-Millan did waive his right, knowingly and
veluntarily, and the case had proceeded for months in reliance
upon that waiver. District courts are entitled to treat such
waivers as binding. United States v Roth, 860 F.2d 1382,
1387 {7th Cir. 1988} (“A judge is entitled to hold a defendant
to statements made in open court and need not give him a
hearing so that he may more readily contradict himself.”). At
least for the reasons we have described with the constitutional
double-bind, we review only for an abuse of discretion a
district court's refusal to allow the withdrawal of a valid

walver.

28] Vizcarra-Millan's evident bad faith supported denial
of his attempt to withdraw his waiver. District couris have
discretion to deny bad-faith atternpts to manipulate judicial
proceedings or to undermine the integrity of the judicial
process. See, e.g., United Siates v. Fuzzini, 371 1.2d 635,
643 (7Tta Cir. 1989} (district court did not err in refusing
to inquire into well-documented about-face regarding pro se
representation); United States v. Thibodeaux, 758 F.2d 199,
201 (7th Cir, 1985) (defendant “may not manipulate his right
to counsel to undermine the orderly procedure of the courts
or subvert the administration of justice” by filing dilatory
and contradictory motions regarding appointed counsel); of.
United States v, Gonzalez-Lopez, 548 U8, 140, 151-52,
[26 S.Ct. 2357, 163 L.Ed.2d 409 (2006} (listing instances
where courts weigh right to counsel against case and court
management).

[29] Judge Magnus-Stinson soundly rejected Vizcarra-
Miflan's attempt to blame the prosecutor for forcing him
into this supposed corner, At the February 2019 hearing,
the government had said it had no preference for or against
Tennyson. The problem in the plea negotiations was that
Vizcarra-Milfan's strategic ambiguity in orally waiving his
right without signing & written waiver had made it impossible
to know whether Tennyson was truly authorized to negotiate

on his behalf. Until that *498 question was resolved
definitively, plea negotiations would have been a waste of
time.

Vizcarra-Millan argues more generally that a district court
is not allowed to deny a motion to withdraw a waiver of
a constitntional right out of spite, and that applying any
heightened standard is suspect. He says that the district court
should not have required him to show changed circumstances
Jjustifying his about-face. He also analogizes his case to others
in which we have criticized district courts for failing to
accommodate other motions to substitute counsel even closer
to trial. See, e.g., Sellers, 645 F3d at 838.

{36} {311 Vizearra-Millan is correct that timing
often central when a district court denies a motion to
change counsel. Where he veers off’ course, however, is
misunderstanding the multiple ways in which timing may be
relevant. I's not only a matter of logistics, even if logistics
alone would have justified denial of his about-face here,
As the Fifth Circuit has noted, a district court can deny
such a motion if the defendant “was attempting to abuse his
rights to achieve some mischief” or if “granting his request
would have interfered in any way with ... calendaring.”
United Stxtes v, Taylor, 933 F2d 307, 311 (5th Cir. 1991}
see also Urited Siates v, Levelo, 540 E3d 200, 207 (3d
Cir. 2008) (“Certainly, evidence of a defendant's dilatory
motive is properly considered as a basis for denial. Moreover,
particularly as the trial date draws nearer, the district court
can and should consider the practical concerns of managing
its docket.”). In short, a defendant “may not manipulate
his right to counsel to undermine the orderly procedure of
the courts or subvert the administration of justice.” {fuited
States v. Balsiger, 910 F.3d 942, 954 (7th Cir, 2018), quoting
Thibodeaux, 758 F.2d at 201,

The court did not clearly err in finding that Vizearra-Millan
acted in bad faith, Judge Magnus-Stinson observed Vizcarra-
Millan in his second waiver hearing and later proceedings,
and she concluded that the new attempt to revisit the conflict
issue was just a ploy. Evervone, including Vizcarra-Millan,
knew there were easy ways to work around (his potential
conflict. Based on the well-documented history of Vizcarra-
Millan's waiver, including his initial attempt to hold out on
signing the waiver in an attempt to sow strategic ambiguity,
we see no arror in Judge Magnus-Stinson's findings or her
denial of Vizcarra-Millan's pretextual motion,
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Even if there were doubt about Vizcarra-Millan's bad faith
before trial and his guilty plea, the doubt would have
been erased at sentencing. After the court denied Vizearra-
Millan's waiver, he pled guilty without a plea ngreement,
The court's plea colloquy was the “most thorough, most
poinied” the attorneys had ever seen. Nonetheless, on the eve
of sentencing, Vizearra-Millae, through Tennyson, moved to
withdraw his guilty plea. The judge gave him an oppertunity
to explain his actions throughout the litigation. He admitted
that he had created ambiguity in whether he had waived his
right to conflict-free counsel so as to keep his opfions open,
In other words, he adinitted that he had effectively misled the
court in his sworn Rule 44 collogquy. He also claimed that he
had not understood the plea colloquy and therefore should be
released from his plea.

Judge Magnus-Stinson was not impressed:

So I know you are trying to figure out an angle to get
yourself off the hook that you are on, but you are on the
hook is what [ am telling you today. And so the Court will
deny any request to withdraw the plea of guilty in this case.
Because *499 just for the record, T think you will say
whatever you can to try to get out of it....

Vizearra-Millan says that we should not credit his statements
at sentencing because they were tainted by the court's earlier
denial of his motion to withdraw his waiver, We do not follow
his logic. As noted, we review the district court's bad-faith
finding for clear error, The court found that he was motivated
by the desire to use the strategic revocation of his waiver
as a bargaining chip in plea negotiations. He admitted at
sentencing that he had done exactly that.

[321 The district court therefore did not abuse its discretion
in denying Vizcarra-Millan's motion as made in bad faith.
District courts are entitled to rely on “the representations
of the defendant, his lawyer, and the prosecutor.... Solemn
declarations in open court carry a strong presumption of
verity.” Blackledge v Alfison, 431 U8, 63, 7374, 97 8.C4,
1621, 52 L.Ed.2d 136 (1977); Unfted States v Koth, 8060
£.2d 1382, 1387-89 (7th Cix. 1988) (holding defendant to
earlier waiver of right to conflict-free counsel). Tennyson
and Vizcarra-Millan's about-faces gave the court a choice.
1t could either reward their gamesmanship by allowing their
“transparent ploy for delay,” doreris v. Slappy, 461 US T, 13,
103 8.Ct 1619, 75 L.Ed.2d 610 (1983), or it could conclude
that, in the interest of fair and orderly administration of
justice, they would have to stand by their repeated solemn
declarations.

Contrary to Vizearra-Millan's arguments, the district court did
not ignore the Sixth Amendment stakes, Tennyson's conflict
was only potential and narrow. Carroil's anticipated testimony
that the drugs came from Arizona was simply not much of
an issue for the government or Vizcarra-Millan. Tennyson
and Vizcarra-Millan conceded as much. Carroll did not testify
about it at trial, The record was clear that any conflict at trial
could have been mitigated in any number of ways so that
it never would have required disqualification. Tennyson and
Vizcarra-Millan discussed those options in open court.

Finally, Vizcarra-Millan argues that he should not be blamed
for having hired an unethical and unscrupulous lawyer, He
was taken advantage of, he says, and did not waive his
rights or seek to revoke that waiver in bad faith. He would
rather we focus on Tennyson's misconduct in soliciting joint
representation without obtaining written waivers as required
by the Indiana Rules of Professional Conduct. He did so while
reaching out directly to represented clients, again in violation
of the Indiana Rules of Professional Conduct. He was held
in contempt of court for failing to abide by court orders, His
license to practice law was briefly suspended in Tennessee.

This is a troubling story, but it should not distract us from
Vizcarra-Millan's conduct. The district court inferred (and
he admitted) that from the very early sfagcs of this case, he
deliberately tried to sow ambiguity about his waiver. He then
continued to use Tennyson's potential conflict as a wedge
to secure a better plea deal. Whether Tennyson committed
further ethical misconduct, whether his performance fell
below the constitutional minimum, and whether Vizcarra-
Millan might have been prejudiced by any such failure are
questions that are not properly before us. We affirm Vizcarra-
Millan's conviction.

WL, Fourth Amendment Issues
The Fourth Amendment provides:

The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches
and scizures, shall not be violated, and no *300 warrants
shall issue, but upon probable cause, supported by oath
or affirmation, and particularly describing the place to be
searched, and the persons or things (o be seized.
Defendants Atwater, Beasley, and Moseby all filed late
motions to suppress cvidence gathered against them, each
claiming that a different facet of the Fourth Amendment
was violated. Atwaler's house was searched pursuant to a
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wartant. He argues that the warrant was not issued “upon
probable cause.” Beasley argues that the pretextual traffic
stop leading to discovery of methamphetamine on his person
was an “unreasonable seizure” because the officers did not
actually observe a traffic violation. Moseby's cell phones were
seized and searched pursuant to a warrant authorizing federal
agents to seize and search all cell phones found in Grundy's
clubhouse. Moseby argues that, given the unique privacy
interests in cell phones, the warrant was too broad to justify
seizure and search of his cell phones.

A. Timeliness of the Motions and Beasley's Motion to

Suppress
The government asks us to affirm the district court's denials
of all three motions as untimely. Per the district court's
scheduling order, motions to suppress were due in February
2019, All three defendants’ motions were filed months later,
two in the days preceding trial and the third actually during
trial.

{331 “If a parly does not meet the deadline for making a
[motion to suppress], the motion is untimely. But a court may
consider the defense, objection, or request if the party shows
good cause.” Fed. R. Crim. P. 12(e}3). “Tf the defendant also
fails to file a motion for relief showing good cause before the
district court, then we apply a hyper-deferential standard of
review in which we examine whether, {fa motion for reliefhad
been made and denied, the district court would have abused ity
discretion in concluding that the defense lacked good cause.”
United Stakes v Adame, 827 F3d 637, 647 (7th Cir 2016}
(quotation marks and citation omitted).

[34]
could have been denied on procedural grounds as untimely
under Rule 12. Neither Atwater nor Beasley tried to show
good cause before the district court, Moseby's late motion
tried to establish good cause, and the district court did not
rule on that question. Although Rule 12 is mandatory, it is not
jurisdictional, niied Stares v. Nixon, 801 F.3d 918, 921 (Tih
Cir. 2018}, and we may affirm the district court on any ground
supported by the record. United Sraies v Harden, 893 F3d
434,451 (7th Ciw. 2018). Because the district court addressed
the merits of each defendant's suppression motion, we do the

same for Atwater's and Moseby's respective motions.®

{36] Beasley's motion, however, presented a question of fact,
and the district court did not hold a hearing with in-person
testimony. Recall that Susan Koch and Beasley drove in her

[35] At least two, if not all three, motions to suppress

car to buy some methamphetamine, Local pelice knew about
the deal and stopped their car soon after the deal had been
completed. Beasley's motion to suppress asserted that the
officers did not have reasonable suspicion for the seizure
because they did not actually observe a traffic violation, See,
e.g., United States v Simon, 937 F.3d4 820, 829 (7th Cir,
2019). He then argued that the 120 grams of highly pure
methamphetamine that were found on him and served *501

as the basis of his conviction for Count 16 should have been
suppressed.

Beasley's motion thus attacked the credibility of the officers
who made the stop. One group of officers said Koch swetved
out of her lane over a double yellow line. Another group of
officers said Koch drove 50 miles per hour in a 35 mile-per-
hour zone. Beasley claimed that a hearing would show that
the stop violated the Fourth Amendment. The government
said that Koch was simply driving erratically and two sets
of officers saw her commit different violations in different
places.

So did the officers actually see one or both violations?
Were they honestly mistaken? Was one group of officers
lying? Were both? Neither? These questions are faci-intensive
and would have required weighing witness credibility, R.g.,
United Stotes v. Rodrigues-Excalera, 884 ¥.3d 661, 672 (Tth
Cir. 20183 (affirming grant of motion to suppress based
on credibility findings). The district court denied Beasley's
motion on the twin grounds that it was untimely and that the
motion did not cleanly tee up a material factual dispute that
would justify a hearing at that late juncture,

Even on appeal, Beasley does not identify good cause for his
late motion, and no justification is apparent from the record.
We accordingly affirm the district court's denial of his motion
to suppress as untimetly. See Adame, 827 F.3d at 647, We do
not reach the merits or the need for a hearing,

B. Atwater's House
Atwater argues that the evidence of drug possession and
distribution uncovered during a search of his home should
be suppressed because the warrant justifying the search was
not supported by probable cause. The warrant application
provided facts showing that Atwater was a drug dealer, that
a specific residence was likely his house, and that based on
those facts, in the expericnce of the affiant, it was likely that
he had drugs or evidence of dealing in the home. Atwater
claims that the evidence showing that the house was his was
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too sketchy and that any inference that he kept drugs or other
evidence of dealing there was too speculative.

137
application “need only contain facts that, given the nature
of the evidence sought and the crime alleged, aliow for
a reasonable inference that there is a fair probability that
evidence will be found in a particular place.” United States v
Alfabari, 626 F.3d 940, 944 (Tth Cir. 2010). Probable cause
is a common-sense standard, and we give deference to an.
issuing judge's assessment. E.g., United States v. Bacon, 991
F.3d 835, 840 (7th Cir. 2021).

1391 We have recognized that “[iln the case of drug dealers,
evidence is likely to be found where the dealers live.” United
Staies v, Lamon, 930F.2d 1183, 1188 (7th Civ. 1991), quoted
in United States v Zamudio, 909 Fid 172, 176 (7th Cir.
2018), Thus, where an affidavit offers reasonable grounds to
believe the target is a drug dealer and that the property to
be searched is his or her residence, we defer to an issuing
judge's determination that the warrant application established
probable cause to search the residence, Zamindin, 90% F3d at
17677,

[487 Here, the warrant affidavit said that Atwater bought
wholesale quantities of methamphetamine several times in
quick succession. He bought, for example, two ounces on July
27,2017; one ounce on August 6, 2017, and twelve ounces on
August 10, 2017, These were quantities of methamphetamine
consistent with retail drug distribuiion. Atwater alleges that
the information was stale because these purchases *502
were three months old, It is frue that a warrant based on
the prior possession of consumable or fungible goods may
be stale if too much fime has passed before the search
is executed. But here, the repeated and large purchases
suggested ongoing activity, i.e., retail drug distribution. Given
the affiant's cxperience that retail drug dealers keep drugs in
their home, that was cnough to support a finding of probable
cause. /d. at 176-77; see also United States v Pless, 982
F2d4 1118, 1126 {7th Cir. 1992) (three-month-old information
about methamphetamine laboratory was not stale, and even if
it had been, officers relied on warrant in good faith).

That brings us to Atwater's second issue; the evidence that
he lived at the place to be searched. The warrant application
explained that he subscribed for utility services at the address,
that cell-site location information placed him (or at least his
cell phone) there a majority of the time, and that surveillance
placed him there twice in the week preceding the warrant

[38] An affidavit submitied in support of a warrant

application. That was enough to support the magistrate judge's
common-sense determination that there was a reasonable
probability that Atwater lived there and that the police would
find drugs or other evidence of drug-dealing there.

C. Moseby's Cell Phones

Moseby's cell phones were seized during a search of one of
Grundy's properties, the “clubhouse™ for his gang. Moseby
claims that the search warrant was overbroad in allowing
the police to seize every cell phone found inside a residence
based on the conclusory assertion that the house was a
“clubhouse.” He also claims that once the officers ascertained
that the phones were not Grundy's, they should have stopped
searching them without obtaining another warrant specific to
those phones. We conclude that even if we assume that the
warrant was overbroad, however, the officers were entitled to
rely on it in good faith because it was not facially defective.

My 42
warrants be supported by probable cause and that they
describe with particularity the places and objects to be
searched and seized. These requirements are related. The
particularity requirement “ensures that the scope of a search
will be confined to evidence relating to a specific crime that
is supported by probable canse.” United Stares v Vitek Supply
Corp., 144 F3d 476, 48] (Fth Cir. 1998}, Warrants that are
overbroad, that is, that allow officers to search for items that
are unlikely to yield evidence of the crime, violate the Fourth
Amendment. Balancing these concerns is highly fact- and
context-specific. A warrant that may be overbroad in one
context may be sufficiently specific where the officers have
less reliable information about where, exactly, the cvidence is
likely to be found. /d.; see generally United Staies v Bishop,
910 F.340 335, 336 {7th Cir. 2018) (“Criminals don't advertise
where they keep evidence,”),

44 48]
warrant may be admitted at trial if the execnting officer relied
on the invalid warrant in good faith.” Undted Srates v Orozeo,
876 E3d 745, 750 {Tth Cir, 2009, citing Uirited Stares v
Leon, 468 1S, 897, 922, 104 5.t 3405, 82 L.Ed.2d 677
(1984). Where an officer goes through the effort to secure
a wartant, we presume the officer acted in good faith. /d.,
quoting United States v Mykytiuk, 402 F.3d 773, 777 {(Th
Cir. 2003). The good-[aith exception to the suppression rule
does not apply, however, when, among other siluations, “the
atfidavit is ‘bare bones’ or ‘so lacking in indicia of probable
cause’ that reliance is unreasonablef ] [or] when the warrant
is facially deficient in *503 that it fails to specify the place
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to search or the items to seize.” United Stutes v. Glover, 755
F.3d 811, 819 (Tth Cir, 2014), quoting Leon, 468 U.S. at 923,
104 5.C1 34405,

471 To succeed ou his suppression inotion, Moseby must
show not only that the warrant that authorized the search
of his phones was overbroad but that it was objectively
unreasonable for an officer to think that the warrant was
legitimate even though a judge had issued it. The search
warrant in question authorized a search of one of Grundy's
residences, The warrant allowed the executing officers to
“search and seize” “Cellular telephones and all electronic data
stored within the memory of the cellular telephones.” Neither
the warrant nor the warrant application discussed Mr. Moseby
ot his phones. When the officers executed the warrant on
November 17, 2017, Grundy and Moseby were present, along
with three other co-conspirators. The officers found two cell
phones in a bedroom, one on a bed, and the other on the
floor next to it. They alse found a bag containing a handgun
and a receipt with Moseby's name for one of the cell phones.
(The phones were registered to the same number and had
identical content.) The phones both belonged to Moseby and
contained incriminating data that was the basis of much of'the
govemment's case against him.

Moseby makes several arguments. He argues that a warrant
allowing police officers to enter a suspect's home and seize
cvery phone is necessarily overbroad. He says that the warrant
was obviously overbroad here becausc it allowed officers to
continue searching the phones even after they ascertained
that they were not the wiretap's “target phones™ and did not
belong to Grundy, Moseby also asks us to apply a heightened
standard of review because the warrant here concerned cell-
phone searches, which he says are especially constitutionally
sensitive.

The government courtters that the warrant was not overbroad
because the target iocation was Grundy's “clubhouse,” so that
any phones found there were reasonably likely to have a
nexus to the gang's criminal activity. Also, the government
points out, we must face the realities of drug-dealing and
police searches. Criminals do not neatly label which cell
phone belongs to whom, and officers would be foolish to trust
self-serving denials. Even if the warrant was defective, the
government says, officers relied on it in good faith.

This warrant application was full of references 1o cell phones.
It opened with a list of the fourteen “target phones” for the
wiretaps. It then summarized selected calls for over scventy

pages, not to mention other references to cell phones in
other parts of the warrant, The application established that
cell phones provided crucial infrastructure for Grundy's drug
network and that they likely captured additional criminal
activities beyond those recorded by the wiretaps.

The list of target phones also underscored that Grundy and
his pang seemed to treat cell phones as fungible and tried
to conceal the true owner of each phone. The list of target
phones showed, for example, that at least some conspirators
had multiple phones, each with a different number. None of
the listed phones was used by the person who had registered
it. For many phones, subscriber information was unavailable.
At least two of those that did list subscriber information used
obviously fake names or contact information, such as Tyler
Jones of “1234 abefe ave” (used by Nathaniel Dixson) and
“Hector FFFFFFFFF” {used by David Carroll).

The warrant application was less specific about Grundy's
residences, though. The *504 affidavit explained that
Grundy likely knew he was under surveillance and/or a target
of rival gangs, Wary of surveillance, he covered his tracks and
made it difficult to discern where he would be or stay at any
given time, Nongtheless, the warrant application identified
the residence to be searched as the “clubhouse” for Grundy's
gang, The sub-bullet points under this assertion, however, had
little to nothing to do with why the residence was a clubhouse.
They mostly discussed Grundy's family,

Moseby's overbreadth argument is that the warrant here was
not “as specific as circumstances allowed.” Bishop, 310 £3d
at 338, He says that the warrant should have either limited
the phones to be seized to those that were used in drug
trafficking or required officers to obtain a second warrant to
search any phone that had been seized. These options are
available and are often used by issuing judges. See, e.g.,
United States v. Eggerson, 999 F3d 1121, 1127 (8th Cir. 2021)
(“The second warrant, which police got after they seized
Egperson's phone and which was limited to its contents,
is even less suspect.,”); United States v. Wagner, 951 F3d
1232, 1247-48 (106th Cir. 2020) (search watrant implicitly
required nexus between computers to be seized and child
pornography, and failure to specify ownership was immaterial
because it was unknown which computers were used for child
pornography); cf. United Siaies v. Griffith, 867 F.3d 1265,
1277 (D.C. Cir. 2017y (where police officers intend to rely on
a second warrant to search phones, the initial warrant must
expressty limit agents’ authority to examine any electronic
devices seized); Vitek Supply, 144 ¥.3d at 481 (distinguishing
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between legal and illegal items to be searched, but noting
that in practice, such limits may have little practical effect
if officers cannot distinguish between the two). Moseby is
correct that the warrant's failure otherwise to limit the types of
phones to be seized opens the door for further mischief based
on the conclusory assertion that the place to be searched was
Grundy's “clubhouse.”

Moseby argues that these mutually reinforcing gaps are
especially troubling because they allowed the officers to
search the cell phorne of every person who happened to be in
the same house as Grundy, In Rifey v. California, the Supreme
Court held that police must obtain a warrant before searching
a cell phene found on an arrestee during a search pursuant
to arrest, 573 U.S, at 386, 134 5.Ct. 2473, The Court noted
peopie’s heightened privacy interests in cell phones relative
to ather objects that may be searched pursuant to arrest: “Cell
phones differ in both a quantitative and a qualitative sense
from other objects that might be kept on an arrestee's person.”
I, at 393, 134 5.0 2473, As compared to rummaging
indiscriminately through a person's home, the archetype of
a search that violates the Fourth Amendment, “a cell phone
search would typically expose to the government far more
than the most exhaustive search of a house.” I, at 396, 134
s.CL 2473,

The Rilgv opinion included sweeping language about the
privacy implications of warrantiess searches of cell phones,
but the Fourth Amendment holding was relatively limited: “a
warrant is generally required before such a search, even when
a cell phone is seized incident to arrest.” I a1 401, 134 8,01,
2473, Or, more pithily, “get a warrant.” fd. at 403, 134 §.Ct
2473, Here, of course, the officers did so, and it expressly
authorized searches of any cell phones found at the location,

In support of his overbreadth argnment, Moseby relies on
United States v Griffith, which held that the Leos good-faith
exception did not apply when officers seized a cell phone
pursuant to a warrant based on an obviously overbroad and
under-specific *505 affidavit. 867 F.3d at 1278-79, In that
case, the defendant was suspected of murder. Following the
murder, he was incarcerated for another crime for a year.
When he was released, the officers sought a warrant to search
his house and seize, among other things, all electronics found
there, including his cell phone. The affidavit did not contain
any information establishing a nexus between the murder
and any electronics, let alone that Griffith even had a cell
phone. The connection between the hypothetical phone and
the crime (the year-old murder) was merely that most people

own cell phones, most cell phones capture what their users
do, Griffith is a person, we think he's a criminal, so we think
there exists a cell phone that captured evidence of a crite. The
allegation that supposedly provided probable cause to search
Griffith's home for evidence in the first place was that he had a
hypothetical cell phone that contained hypothetical evidence.

The appellate court reversed the district court's denial of
Griffith's suppression motion: “officers seeking authority to
search a person's home must do more than set out their
basis for suspecting him of a crime.” /4 at 1279, The
overbreadth of the warrant was especially striking in that case
because it allowed the sefzure and search of g/l elecironic
devices, and it was unlikely that Griffith's current phone
would have contained ineriminating evidence for a crime that
had ocourred over a year earlier. /d. at 1278-79. In other
words, a reasonable officer should have known that the cell
phone request was fishy, that the authorization to seize and
search every electronic device in Griffith's house (to which
he had just returned after prison) was overbroad, and that the
justification for the search was circular,

The warrant application here was substantially stronger. See
Eggerson, 999 F3d at 1126 & n.3 (distinguishing (riffith).
The central role of cell phones to Grundy's gang is apparent
throughout the 170-page search warrant application. As
noted, the application showed that members of Grundy's crew
used multiple phones that were unregistered or registered
to others. Unlike Griffith, there was an obvious likely
connection between the crime and the phones, and there was
good reason to think that Grundy and his crew had multiple
phones that would be difficult to identify as being used by
particular individuals. As the Supreme Court instrucled in
Riley, law enforeement here obtained a warrant—and one that
specifically authorized seizure and search of cell phones.

Based on these facts, a warrant authorizing the seizure and
scarch of any phone found in what was thought to be Grundy's
clubhouse, regardless of its registration, was not so overbroad
as to defeat the good-faith exception, It would have been
possible to frame the warrant request more narrowly, but
that is not the good-faith standard, Grundy and his créw's
extensive use of cell phones, combined with their attempts
to cover their tracks, established enough of a nexus that a
warrant authorizing seizure and search of all phiones in their
clubhouse, regardless of ownership, was not so obviously
invalid that an agent or officer should have retused to execute
it.
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[48] This logic emphasizes the assertion that the property
was the dealers’ clubhouse as opposed to an ordinary
residence. We agree that, as in Griffith, a search warrant
may be overbroad by authorizing without probable cause
the seizure of all electronic devices in a location, Griffith,
867 F.3d at 1271-76, Moseby argues that the “clubhouse”
assertion was too conclusory to support such a sweeping
search and that the police officers should have known that this
was too “bare bones” to support a warrant. Moseby is correct
*506 that there are no other specific factual allegations (such
as observations of other gang members entering or leaving)
indicating that the residence was in fact a clubhouse.

In support he relies on United States v. Koerth, 312 F.3d 862,
8G7, 870 (7th Cis. 2002), which criticized a three-paragraph
warrant application as conclusory, but we ultimately found
that the evidence in Koerth was properly admitted under the
good faith exception because the warrant's defects were not
so obvious that a reasonable officer could not have relied on
itin good faith. The line between a conclusory allegation and
factual matter can be difficult to draw, even for experienced
lawyers and judges. Under feon, law enforcement officers
do not need to patrol that line for magistrate judges. The
watrant application here could have been more specific,
especially giver the heightened constitutional stakes of
searching multiple phones, but that lack of specificity does
not require suppression of this evidence.

Finally, Moseby argues that the officers should have known
that the warrant was overbroad because it allowed them to
search his phone even after they ascertained that it did not
belong to Grundy. This argument misunderstands the good-
faith question. The watrant authorized the officers to search
every phone found in Grundy's clubhouse regardless of who
owned it or claimed to own it. A search of a phone they found
there was not outside the scope of the warrant, even if it was
apparent that the phone did not belong to Grundy. We affirm
the denial of Moseby's motion to suppress and his conviction.

1V, Sufficiency of the Evidence

Defendants Atwater, Neville, and Beasley all contend that
no rational jury could have convicled them and that the
district court should have granted their Rule 2% motions for
judgment of acquittal. All three contest their convictions on
Count 1 for conspiracy to distribute controlled substances,
21 US.C. §8 846 & B41(a)1). Neville also contesis his
conviction on Count 24, conspiracy to launder monectary
instruments in violation of 18 U.5.C, § 1956(h), and Beasley
contests his conviction on Count 17, constructive possession

of methamphetamine at Koch's house in violation of 21
U.S.C. § 84H{a)1).

{49}  |58§ For challenges based on the sufficiency of the
evidence, we review the evidence in the light most favorable
to the government. United States v Bey. 725 F.3d 643, 649
(7th Cir. 2013), Our review is deferential but not a rubber-
stamp of affirmance. We have sometimes said that a defendant
secking a judgment of acquittal for insufficient evidence
faces a “nearly insurmountable hurdle,” e.g., United Siates v
Johnason, 874 F.3d 990, 998 (7th Cir. 2017) (collecting cases),
but the height of the hurdle the defendant must overcome
depends directly on the strength of the government's evidence.
United States v. Garelo, 919 F.3d 489, 496-97 (Tth Cir, 2019},
citing Unired States v Jones, 713 F.3d 336, 339 (Tth Cic
2013).

A. Conspiracy or Buyer-Seller?
[51) 52
three of these appeilants. There is no doubt there was a large
conspiracy, but we must address this charge one defendant
at a time, Charges for conspiracy to distribute drugs hold
“a unique position in our legal sufficiency jurisprudence.”
United States v, Pulpar. 789 ¥.3d 807, 812 (7th Cir, 2015},
The government must prove beyond a reasonable doubt
that the defendant knowingly agreed, perhaps implicitly,
with someone else to distribute drugs. Conspiracies must be
distinguished from buyer-seller relationships, An agreement
to buy drugs (even a large *507 quantity) is not necessarily
an agreement to join a drug distribution conspiracy. {mited
States v Jolmson, 392 £.3d 749, 754 (Tih Cir. 2010). To be
liable for conspiracy, a defendant must have “ ‘a stake in
the venture’ and therefore exhibit] ] ‘informed and intergsted
cooperation.” ” Uniied States v. Brown, T20 F.3d 993,998 (7th
Cir. 2013},

134}
from a buyer-seller relationship can be challenging for judges
and juries. The issue is often whether circumsgtantial evidence
allows a jury to infer beyond a reasonable doubt,that the
defendant gpreed to enter the conspiracy. Generally speaking,
circumstantial evidence of an agreement to distribute drugs

[55] Distinguishing an agreement to distribute drugs

may fail to rule out the alternative plausible inference
that there is just a slightly more formalized buyer-seller
relationship. Johnsen, 592 F.3d at 755, Where the jury is left
with two equally plausible inferences from the circumstantial
evidence, guilty or not guilty, it must necessarily entertain a
reasonable doubt. 1. (collecting cases).
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{56}
in these cases.” Pulgar, 789 F.3d at 813, Nonetheless, there
are some rufes of thumb that can help us distinguish a
conspiracy from a normal buyer-seller relationship: “sales
on credit or consignment, an agreement to look for other
customers, a payment of commission on sales, an indication
that one party advised the other on the conduct of the
other's business, or an agreement to warn of future threats
to each othet's business stemming from competitors or law-
enforcement authorities.” Jofinson, 592 F.3d at 755-56. We
have sometimes described these factors as supporting an
inference of heightened trust, but evidence of mutual trust
alone is insufficient. See Pulgor, 789 F.3d at $15--16,

[58] Where a person repeatedly buys large quantities of
drugs on credit, a jury can infer that the person entered into the
conspiracy. Brown, 726 F.3d at 1002. Beyond that, charting
the dividing line between a buyer-seller relationship and a
conspiracy is as much an art as a science. See Pulgar, 789 .34
at 813; see also United Stuates v. Colon, 549 F.3d 563, 367-71
{(Fih Cir, 2008) (collecting cases in this and other circuits on
distinguishing buyer-seller relationships and censpiracies),
For example, the district court’s jury instructions here tracked
the Seventh Circuit Pattern Instructions:

A conspitacy requires more than just a buyer-seller
relationship between a defendant and another person, In
addition, a buyer and seller of controlled substances do not
enter into a conspiracy to distribute controlled substances
simply because the buyer resells the controlled substance
to others, even if the scller knows that the buyer intends
to resell the controlled substance. To prove a conspiracy,
the government must prove that a buyer and seller had the
joint criminal objective of further distributing controlled
substances fo others.
See The William J. Bauer Pattern Criminal Jury Instructions
of the Sevenih Circuit, § 5.10(A) (2020 Ed). These can be
fine hairs to split, but the government carries the burden of
producing evidence that, if believed, would allow a factfinder
to make this distinction. We now turn to each of these three
appellants’ sufficiency challenges,

B. Atwater
[59] The evidence that Derek Atwater was part of the Grundy
conspiracy was sufficient. The evidence at trial, taken in
the light most favorable to the government, showed that
he engaged in several large-quantity transactions on credit,
#508 which strongly suggests his agreement to distribute the
drugs.

i57] We use a “totality-of-the-circumstances approach

The primary testimony against Atwater at trial came from
David Carroll, one of Grundy's disiributors who sold drugs
to Atwater. Carroll testified extensively as to Atwater's
drug purchasing habits, telling the jury that Atwater bought
one-ounce quantities of methamphetamine regularly over a
sustained period, and walking the jury through several sales.
Carroll estimated that Atwater bought methamphetamine a
“couple times a week” over the course of four or five
moiths. He also testified that “a little under ... half” the time,
Atwater purchased drugs on credit. Other evidence indicated
an agreement to distribute the drugs, such as Atwater's request
that Carroll package the drugs separately, but the credit sales
were the most relevant factor.

If the jurors believed Carroll's testimony—and we must
presume they did—then they counld infer beyond a reasonable
doubt that Atwater agreed to distribute drugs on behalf of
Carroll, Given their history of wholesale-quantity deals on
credit, a reasonable jury could have rejected the alternative
inference that Atwater and Carroll had only a buyer-seller
relationship, Brown, 726 F3d at 1002; see also Cofon, 549
F.3d at 56570 (purchases on credit can distinguish buyers
from co-conspirators). We affirm Atwater's conviction,

C. Neville
[60] Neville chalicnges lwo of his convictions, for the

money-taundering conspiracy and the larger drug-trafficking
conspiracy. We look first at the evidence of money laundering.
The conviction relates to the $84,500 in cash that Grundy had
sent to Vizcarra-Millan to purchase drugs and that was seized
by law enforcement in August 2017. The factual question that
Neville disputes is whether the evidence showed that he had
contributed to that pool. He does not dispute that the other
elements of conspiracy to launder monetary instruments were
met.

The evidence at trial showed that Grundy pooled cash from
various lisutenants to purchase larger quantities of drugs. The
cash scized in the August 2017 bust came [rom “ten, twelve,
twenty, {or] fifteen” of Grundy's associates. The government
also offered evidence that Neville contributed to a drug
distribution ring that he called the “dub club.” Reserving for
a moment the question whether Neville was a co-conspirator
or merely a buyer, the government offered evidence of
a sustained drug-dealing relationship between Grundy and
Neville. One witness, Carroll, testified that he thought Neville
was present during a meeting among people who lost their
money in the seizure. Finally, soon after Grundy's cash was
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seized, Neville complained to a confidential informant that he
Just “took a thirteen thousand dollar loss.”

The jury could reasonably convict. The evidence of Neville's
pariicipation in Grundy's drug pool was, with the exception
of Carroll's testimony, circumstantial, but the inferential links
the jury had o make to convict were all reasonable. Most
of Neville's arguments stray beyond our standard of review
on appeal. He says that the jury should not have concluded
that his statement that he “lost™ money referred to the seizure
of the $84,500. Perhaps he misplaced another $13,000? He
also says that Carroll's {estimony was vague and had little
corroboration. But we review the evidence in the light most
favorable to the government, The inference that Neville lost
his $13,000 to government agents who had just seized his
associate's cash was reasonable, and Carroll's testimony was
1ol so fantastic that we could ireat it as incredible as a matter
of law. BE.g., United States v Cherry, 920 F3d 1126, 1139
(7th Cir. 2019y (“To find a witness's testimony *509 to be
incredible as a matter of law, it must have been physically
impossible for the witness to have observed that which he
claims occurred, or impossible under the laws of nature for
the occurrence to have taken place at all.”) (cleaned up).

{61] We turn next to Neville's Count 1 conviction for
congpiracy to distribute drugs. As with Atwater, considerable
evidence showed that Neville purchased large quantities of
drugs from Grundy. The question is whether the government's
evidence proved that he was a member of the conspiracy.
The government did not argue that the evidence of money
laundering is the “something more” that could sustain the
conspiracy conviction, so we do not rest our holding on
that basis, But ses United States v Fopper, 934 E3d
740, 757 (b Cir, 2019) (“The Government also presented
considerable testimony establishing that Mr. Hopper pooled
his resources with other members of the conspiracy to obtain
methamphetamine at a reduced cost from out-of-state sources.
This is circumstantial cvidence of an agreement to distribute
drugs....”).

Ample evidence allowed the jury to find that Neville was
a member of Grundy's conspiracy. Neville was a wholesale
buyer. He bought large quantities of drugs directly from
Grundy and Grundy's business partner, Emilio Mitchell 11.
Other evidence tied the two even more closely. Grundy and
Neville once had an extended phone conversation about
another Grundy subordinate and whether he was up to
the challenges of dealing drugs. Neville also helped other
lower-level members of Grundy's crew oun several occasions,

He cross-referred customers to others in Grundy's orbit a
couple of times, and he stored drugs for another of Grundy's
dealers. Viewing the evidence in the light most favorable
to the government, this was sufficient evidence of intra-
conspiracy cooperation. See United Staves v. Maldenado, 893
F.3d 480, 485 (7th Cir. 2018) (cooperation between defendant
and conspirators supported his conspiracy conviction). Put
differently, the jury was entitled to reject the possibility that
Nevitle afforded these professional courtesies to competitors
rather than to co-conspirators.

More evidence also tied Neville to the conspiracy. Early
on in the conspiracy's timeline, Neville was caught in
Albuquerque smuggling cocaine across the country. He
concedes that taking the evidence in the light most favorable
to the government, it showed that he was acting as
a courier for Grundy. He also bought pound quantities
of methamphetarine on credit several times. See Unired
States v Moreno, 922 ¥.3d 787, 795-96 (Tth Cir. 2019)
(multiple large purchases on credit supported guilty verdict
on conspiracy charge, especially when paired with evidence
of cooperation).

This mosaic of evidence was enough for a reasonable jury
1o reject the alternative hypothesis that Neville was a mere
buyer without any additional stake in Grundy's enterprise.
The courier work alone may be enough to rule out an
alternative buyer-seller hypothesis. See Unwited Stares v
Sulings, 763 F3¢ 869, 877-78 (Mth Cir. 2014} (affirming
courier's conspiracy conviction). In addition, Neville time
and again helped with the internal affairs of the conspiracy,
providing a sounding board for Grundy, helping other
dealers, and buying pound quantities of methamphetamine
on credit, This all provided ample evidence that Neville was
part of the conspiracy. See Morena, 922 F3d at 79596
(circumstantial evidence supported conspiracy conviction);
cf. United States v. Johnson, 592 F3d 749, 73586 (Fth Cin
2010} (circumstantial evidence was inadequate to support
conspiracy conviction where it failed to distinguish buyer-
sctler relationship).

*510 Neville attempts to poke holes in various pieces of
evidence, but the standard of review is deferential to jury
verdicts. For example, he points out that the government
did not corroborate testimony with cell-site location data or
wiretaps. That is an argument for a jury, not a court of appeals.
The government is not required to put on all conccivable
or even all available corroborating evidence, lest jury trials
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become even longer and more complex. We affirm Neville's
convictions.

D. Beasley

[62] Beasley was convicted of three offenses: Count I,
for conspiring with the Grundy gang to distribute drugs;
Count 16, for possessing the methamphetamine found on his
person after Susan Koch's car was pulled over and he was
searched; and Count 17, for constructive possession of the
methamphetamine recovered from Koch's home after she told
the officers to search there.

Beasley does not challenge the sufficiency of the evidence
on Count 16, the 120 grams of methamphetamine found on
his person in the traffic stop, He challenges the other two
convictions. First, he claims that his limited involvement
with Caitoll was perfectly consistent with a buyer-seller
relationship, so that a reasonable jury would necessarily have
entertained a reasonable doubt as to whether he joined the
conspiracy. He is correct. The evidence was consistent with
both a buyer-seller relationship and nascent involvement in
the conspiracy. The jury had no basis to choose the conspiracy
finding beyond a reasonable doubt. The jury should not
have convicted him on that count. Second, he argues that
the evidence at trial did not establish that he possessed the
methamphetamine found at Koch's home. He is correct that
the admissible evidence did not support a finding of that
connection beyond a reasonable doubt.

The government's evidence supporting the conspiracy charge
against Beasley was notably weaker than for Neville or
Atwater. Beasley bought drugs from Cazroll several times
over the course of a few weeks. The quantities rose from one
ounce to two ounces (o seven ounces. There was evidence
sugpesting that Carroll gave him a $1060 discount or credit
on one transaction. And during one of the intercepted calls
played at trial, Carrofl was heard praising Beaslcy for being
a good drug salesman.

The evidence was consistent with an inference that Beasley
joined the conspiracy at an inopporlune moment, just as
federal agents were closing in, But the evidence was at least
cqually consistent with an inference that Beasley and Carrol)
had only a buyer-seller refationship, with Carroll's one-time
discount and encouragement showing only the work of a good
wholesale salesman irying to develop a profitable relationship
with a new retailer-customer.

Consider the $100 discount or credit. The evidence did
not make clear whether this was a credit, a discount,
or a negotiated lower price. The government's primary
evidence that Carroll once floated Beasley $100 is a wiretap
in which Carroll agreed to sell Beasley two ounces of
methamphetamine for $700 when the going rate would have
been $800. At trial, Carroll described this as a partial front of
$100, but he later conceded that he did not extend credit to
Beasley,

We do not need to determine whether the $100 is better
described as a front or a discount. Either way it was extremely
weak evidence of conspiracy. See Johnson, 592 E3d at
756--37 (rejecting povernment's attempt to characterize a
negotiation as a credit and dismissing idea that a $30
discount *511 could support inference of conspiracy at all);
United States v. Pulgar, 789 B3d 807, 814 (7th Civ. 2013)
{vague evidence of a couple of fronts insufficient to sustain
conspiracy conviction). Even il this was a one-time $100
credit, our case law is clear that “occasional sales on credit
are consistent with an ordinary buyer-seller relationship,”
and we must view those credits in context. United Siafes v
Neal, 907 F3d 311, 516 (7th Cir. 2018) (quotation marks
and citation omitted). In the context of this new wholesaler-
retailer relationship, Carroll's small, one-time credit looks
too much like a courtesy for a new customer to support
an inference beyond a reasonable doubt of an agreement
between the two to distribute drugs further, See United
States v Brown, 726 F3d 993, 99910600 (Tth Cir. 2013)
(distinguishing credit sales from consignment and explaining
that small and infrequent credits are consistent with a buyer-
seller relationship); see also Moreno, 922 F3d at 79496
{evidence of two very large credit sales supported conspiracy
conviction within context of year-long wholesale drug-selling
relationship and evidence of coopetation).

[63] The other wisps of evidence are o stronger. Beasley
increased his purchases from one ounce to two to seven during
the wecks he bought from Carroll. That is not evidence of
conspiracy, Context matters, In some cases, a buyer choosing
to purchase greater quantities of drugs can signify that he'has
thrown his lot behind the conspiracy, Iere the government has
cerlainly shown that Beasley took to drug dealing, but Count
| required more. The government needed to show beyond
a reasonable doubt that Beasley agreed to distribute drugs

Jor Carroll (which originated with Grundy). Buying multiple
large quantities over a long period of time is not by itself
sufficient to show such an agrecment. Moreno, 922 F.3d at
794, citing Maldonado, 893 F.3d at 485, The same goes for
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buying an ounce or two a few times and larger amounts a
few times. The gvidence of growing trust between Carroll and
Beasley was consistent with a buyer-seller relatienship and
therefore could not carry the government's case over the finish

rejection of “mutual trust” as a potentiafly dispositive factor).

|64} The final piece of conspiracy evidence that

the government cites is Carroll's encouragement. He
congratulated Beasley on his entrepreneurial success and
urged him to sell more drugs: “You're clowning. I ain't going
1o lie to you ... I am proud of you ... Just stay motivated.
Just stay wanting more. Don't get comfortable. You got to
want more.” We have said that © “stimulation, instigation,’
or ‘encouragement’ ” ¢an indicate an agreement to join the
conspiracy where the defendant attempts to stimulate interest
in the broader conspiracy. United States v Colon, 349 F3d
565, 568 (7th Cir. 2008), quoting Divect Sales Co. v United
States, 319 ULS. 703, 713, 63 S.Cu 1265, 87 L.E4. 1674
{1943). But here, there is no evidence that Beasley was
encouraging Grundy or Carroll. Rather, on one occasion,
Carrol] encouraged Beasley. A seller's one-time, unspecific
encouragement of a buyer is not enough to prove beyond a
reasonable doubt that the biyer agreed to distribute drugs
for the seller. See, e.g., Colon, 549 F.3d at 570 (mutual
understanding of intent to resell is not “germane” to whether
there was a conspiracy); see also Pattern Instruction § 5, 10(A)
(“a buyer and seller of [name of drug] do not enter into a
conspiracy to [ ]distribute [name of drug] ... simply because
the buyer resells the [name of drug] to others, even if the seller
knews that the buyer intends to vesell the [name of drugl.”).

%812 Carroll encouraged a good customer to keep up kis
purchases and to keep doing a goed job, In the non-criminal
economy, such praise and encouragement are routine, without
turning sellers and buyers into joint venturers. See Fulguar,
789 Fad at 81516 (evidence consistent with seller being a
good salesperson cannot rule out buyer-seller relationship),
citing Ruth Klein, The Fverything Guide to Being a Sales Rep:
Winning Secrets to a Successfil—and Profitable—Career!
176 (2006) (“Successiul sales professionals often find that
they and their customers become good friends,”). In sum, the
evidence against Beasley did not allow a finding beyond a
reasonable doubt of more than a buyer-seller relationship, so
we must reverse his conviction on Count 1,

[65] Finally, we turn to Beasley's conviction on Count 17 for
possession of the three ounces of methamphetamine found
at Koch's house. For this count, the government relied on a

theory of constructive possession in which an individual is
deemed to possess contraband items without a showing of
immediate, physical control of the objects. E.g., United States
v Schmiit, 770 F.Ad 324, 534 (Fth Cir. 2014), “Constructive
possession may be established by demonstrating that the
defendant knowingly had both the power and the intention to
exercise dominion and control over the object, either directly
or through others.” United States v. Griffin, 684 F.3d 691, 695
(7th Cir. 2012). In more practical terms, the “owner of an
automobile possesses it even when it is parked in a garage
and he is miles away. A tenant possesses the apartment he
has rented even when he is away on a trip.” Unfted States v
Brown, 724 F.3d 801, 805 (7th Cir, 2013).

(661 The government's theory was that Beasley had recently
bought two ounces of methamphetamine from Carroll in
front of a clothing store called Hangtime. After Susan Koch
was pulled over with Beasley as her passenger, she told the
police that he had spent the night at her house. During a
consensual search of her bedroom, she told the officers that
Beasley had left something at her house, and she directed
them to a shoebox next to a bag from Hangtime, The shoebox
contained three bags of methamphetamine, totaling three
ounces. Soon after the arrest, Koch also told a member of
the larger conspiracy, Robert Lisenby, that Beasley stored
methamphetamine at her house and that the police had found
it, and Lisenby relayed that conversation to co-conspirator
Carroll. The government did not offer any evidence that
Beasley had a possessory interest in Koch's home. The only
evidence of any kind of relationship between Beasley and
Koch was that they drove togethet, that Koch told the officer
that Beasley had spent the night at her house, and that Lisenby
suggested the two dated intermittently.

{67 TIf Koch had testified at trial that the methamphetamine
was Beasley's, the conviction would stand, of course. The
problem is that Koch did not testify at trial. Others’ reports
of her statements blaming Beasley for the drugs found in her
liome were not admissible as evidence against him. When
a police officer started to testify about Koch's statements,
Beasley property objected that they were hearsay, that is, out-
of-court statements offered to prove the fact of the matter
asserted. See Fed, K. Bvid. 801¢e); Crawford v. Washington,
541 1.8, 36, 124 S.Cr 1354, 158 L.Ed.2d 177 (2004)
(admission of testimonial hearsay violates Confrontation
Clause of the Sixth Amendment). Koch's out-of-conrt
statements could not be used to prove that Beasley had spent
the night or that he controlled the drugs found in her bedroom.
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*513 The district court allowed the introduction of Koch's
statement to the officers as “course of investigation”
evidence. See United States v Law, 990 F34 1058, 1063
(7th Cir. 2021) (affirming admission of cumulative course-of-
investigation testimony that explained how law enforcement
zeroed in on a sophisticated, intercontinental sex-trafficking
ring). The court also properly issued a limiting instruction: the
officer conld relay Koch's statements about Beasley having
left something at her house, but the jury could consider the
statements only for their value in explaining why the officer
interrupted a traffic stop to drive to Koch's house and search
her bedroom. It could not consider it as direct evidence of

Beasley's possessoty interest.”

Likewise, Koch's statements to Lisenby were also hearsay,
but Beasley did not object and therefore forfeited the
argument that Koch's hearsay should not have come in.
But Lisenby's statements were admitted pursuant to the
conspiracy exception to the hearsay rule: at a co-conspirator's
trial, another co-conspirator's out-of-court statements made in
the course of and pursuant to the conspiracy may be admitted
for the truth of the matter asserted. See Fed, R. Bvid. 501{d}(2}
(L). But for reasons explained above, Beasley was not shown
to have been a member of a conspiracy with Lisenby, Carroll,
or others. Accordingly, Lisenby's gossip about what Koch
had told him was not admissible as direct evidence against

Footnotes

Beasley. Lisenby's recorded staternents are especially suspect
given that they seem to have been used to launder the out-of-
court statements by Koch, who as noted did not testify at trial.

Without the two direct connections between Beasley and the
methamphetamine, the evidence that Beasley constructively
possessed the dregs found in Koch's home was too sparse.
The government showed only that Beasley bought drugs in
front of a clothing store and that a different quantity of drugs
was later found in the house of somecne he knew next to a
bag from that clothing store. An inference that those were
the drugs that Beasley purchased in front of Hangtime would
have justified further investigation, but it was not *514
enough to support guilt beyond a reasonable doubt,

The convictions of Richard Grundy IIl, Derek Atwater,
Undrae Moseby, Gilberto Vizcarra-Millan, and Ezell Neville
are AFFIRMED, James Beasley's conviction on Count
16 is AFFIRMED, but his convictions for Counts 1 and
17 are REVERSED, Beasley's case is REMANDED for
resentencing on Count 16.

All Citations

15 F.4th 473

1
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Formal hearings are not always necessary. We have affirmed findings that a defendant constructively waived the right to
counsel where the record showed clearly that the defendant knowingly and intelligently waived the right and undersiood
the risks of going it alone. E.g., Balsiger, 910 F.3d at 983-54,

Circuits have reached different answers about the extent to which a pro se defendant in custody has a constitutional right
to government assistance in his defense, and about where to find such a right in the Constitution. See Kane v. Garcia
Espitia, 546 U.S. 8, 10, 126 5.Ct. 407, 163 L.Ed.2d 10 (2605) (per curiam) (noting split and reversing grant of habeas
relief because state-court determination that pro se defendant was not entitied to law library access was not contrary to
clearly established federal law: “Fareifa says nothing about any specific legal aid that the State owes a pro se criminal
defendant.”). We need not deepen the split here because Grundy's claim fails for reasons explained in the text.

Though the district court did not discuss it at the hearing, Grundy had a hand in producing a song called *COS [Code
of Silence] (Ain't No Tellin).” The lyrics instruct to "close your mouth for the feds” because people wha cooperate with
the police are “better off dead.” The accompanying music video, which features Grundy, includes graphic fictichalized
depictions of what happens to people who "rat” on the gang. (They are murdered.)

Much of Vizcarra-Millan's argument against the validity of his second waiver seems tc preview a future argument that he
did not receive effective assistance of counsel during plea negotiations. His primary complaints about Tennyson do not
concern the joint representation issue with Carroll and Carter. Rather, he guestions Tennyson's overall competence as an
attorney and the adequacy of representation he provided in this case. But the overall record of Tennyson's representation
is not before us, and we express no opinion on the subject, See United States v. Flores, 739 F.3d 337, 340-41 {7th Cir,
2014) (exptaining why we discourage defendants from bringing ineffective assistance claims on direct appeal).

Ir the end, though, the district court disclaimed refiance on any logistical or calendar problems that could be posed by
granting a continuance to allow replacement counsel to get up to speed, though it found such concerns to be “notable.”
See Gonzalez-Lopez, 548 U.S. at 152, 126 &.Ct. 25567 (noting disirict court's wide latitude in considering calendar
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concems). Vizcarra-Millan's attempt to compare the timing of his motion to Instances where we have held that a court
abused its discretion in denying such a motion even closer fo trial is thus misplaced. The district court did not deny his
motion to withdraw on that ground. We note, however, that these are highly fact-and context-specific issues, and there
is no hard timing cutoff. See Unifed States v, Sellers, 645 F.3d 830, 836 {Tth Cir. 2011} {"[Wle look at the whole of the
circumstances surrounding the last minute filing."). i the district court had granted Vizcarra-Millan's motion, the other frial
defendants would have had to sit in jail, their day in court postponed for months until replacement counsel could make it
through the meuntains of discovery, to say nothing of witnesses’ fading memories or weakening resolve to testify against
the conspirators. It would not have been an abuse of discretion fo deny Vizcarra-Millan's motion on these grounds, tco.
Ruling on the substance of such motions can avoid later claims for ineffective asslistance of counsel premised on motions
that would not have prevailed.

It is not apparent to us why the government would need to explain that interruption, except as a means of intreducing
hearsay. Such risky uses of course-of-the-investigation testimony show why we “are reluctant to permit ‘course of the
investigation’ rationale for fear of its abuse or mis-use.” Law, 990 F.3d at 1083, quoting United Stales v. Marchan, 935
F.3d 540, 546 (7th Cir, 2019); see alsc Carter v. Douma, 786 F.3d 726, 736 (7th Cir. 2015) (affirming denial of state
prisoner's habeas petition because he could not show prejudice under Strickland: “The prablem, as we have explained
time and again, is that the ‘course of investigation’ gambit is so often abused andfor misunderstood that itis an evidentiary
and constitutional minefield.”) (citations omitted); Jones v. Basinger, 635 F.3d 1030, 1046 (7ih Cir. 2011} (granting habeas
corpus relief to state prisoner: “While such ‘course of investigation’ evidence usually has little or no probative valye, the
dangers of prejudice and abuse posed by the ‘course of investigation’ tactic are significant.”). The course-of-investigation
statements here were particularly dubious. The police had just noted that Koch's car smelled like marijuana and had
drug-dealing paraphemalia strewn about it. We doubt that a jury would have wondered why they then searched Koch's
house. There was no suggestion that “the officers were officious intermeddlers staking out {Koch] for nefarious purposes.”
United States v. Silva, 380 F.3d 1018, 1020 (7th Cir. 2004) (reversing conviction and remanding for new trial}. In addition,
Koch had obvious incentives to shift responsibility for the drugs in her bedroom, offering substantial grounds for cross-
axamination if she had testified. The “course-of-investigation” gambit appears to have been used to admit her statement,
albeit with a limiting instruction, without requiring her testimony in court,
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