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GIUDICE, Employee Assistance Program
Coordinator, ODOC, in his official

capacity,

Defendants - Appellees.

ORDER

Before TYMKOVICH, Chief Judge, MURPHY and MORITZ, Circuit Judges.

The plaintiffs are prisoners under Oklahoma death sentences who have challenged .
that state’s execution protocol. The district court dismissed or granted summary
judgment on all the claims raised in their operative Third Amended Complaint except
Count II, which raised a direct Eighth Amendment challenge to the lethal injection
protocol. On Count II, the district court granted summary judgment against thoée
plaintiffs, including the appellants in these two appeals, who had failed to designate an
alternative method of execution. See Glossip v. Gross, 576 U.S. 863, 877 (2015)
(requiring plaintiffs who challenge an execution method on Eighth Amendment grounds
to “identify an alternative that is feasible, readily implemented, and in fact significantly
reduces a substantial risk of severe pain” (brackets and internal quotation marks
omitted)). It set a trial date, which remains pending, for the remaining plaintiffs on Count
II.

The district court then entered final judgment against the appellants in these two

appeals under Fed. R. Civ. P. 54(b). They have appealed from that judgment. Appellant
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Wade Lay also seeks a stay of execution, an evidentiary hearing, and a preliminary
injunction. But because the district court’s underlying partial summary judgment order is
not a final order and the district court abused its discretion in certifying its judgment as
final under Rule 54(b), we lack jurisdiction. We therefore dismiss these appeals.!

This court has jurisdiction to review a district court’s “final decisions.” 28 U.S.C.
§ 1291. “A final decision must dispose of all claims by all parties, except a decision may
otherwise be considered final if it is properly certified as a final judgment under [Rule
54(b)].” New Mexico v. Trujillo, 813 F.3d 1308, 1316 (10th Cir. 2016). To properly
certify an order as a final judgment under Rule 54(b), a district court must make two
explicit determinations in its certification order: that the judgment is final and that there
1s no just reason for delay. See id.

The district court made both determinations. It later reiterated its conclusions in
rejecting plaintiffs’ challenge, brought in a post-judgment motion under Rule 59(e), to the
Rule 54(b) certification. “We review de novo the district court’s determination of finality
as a question of law. We review the determination of no just reasoﬁ for delay for abuse

of discretion.” Id. at 1317.

I Appeal No. 21-6101 was abated pending the district court’s decision on Fed. R.
Civ. P. 59(e) motions to alter or amend the summary judgment ruling and vacate the Rule
54(b) certification. The district court largely denied those motions on October 12, 2021.
Accordingly, the abatement is lifted. We ordered the parties in both appeals to address
the propriety of the Rule 54(b) certification. We have considered all the responsive
filings received to date. Wade Lay has not filed a response to the order, and the deadline
for doing so has now passed.
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Rule 54(b) permits the entry of a final judgment “as to one or more, but fewer than
all, claims or parties.” The certification here is unusual in that the judgment resolved
claims brought by some, but not all, of the plaintiffs, while leaving identical claims by the
remaining plaintiffs for trial. We nevertheless conclude that the certification satisfies the
“finality” requirement, because all the claims concerning the appellants in these appeals
were finally adjudicated. See, e.g., Gonzdlez Figueroa v. J.C. Penney Puerto Rico, Inc.,
568 F.3d 313, 317 (1st Cir. 2009); Nat’l Metalcrafters, Div. of Keystone Consol. Indus. v.
McNeil, 784 F.2d 817, 821 (7th Cir. 1986); Crutcher v. Joyce, 134 F.2d 809, 813-14
(10th Cir. 1943).

The more difficult issue is whether the district court abused its discretioln in
concluding that there was no just reason for delay. An important consideration in
deciding whether to certify a final judgment under Rule 54(b) is to avoid piecemeal
appeals, and particularly to avoid the possibility that an appellate court will be called
upon to revisit the same issues decided in a previous appéal. See Jordan v. Pugh, 425
F.3d 820, 827 (10th Cir. 2005). Because the district court decided Count II against these
appellants on a discrete ground (failure to proffer an alternate execution method), the
issue of whether its judgment against them was correct on that ground presumably would

~ not arise again in a separate appeal by the other parties from a judgment following a trial
on Count II.

But the larger problem here involves the other nine claims shared by these

appellants and those plaintiffs for whom final judgment will come only after trial. The

district court certified its judgment as to all claims these appellants have asserted in this
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action, so in these appeals they may presumably raise any issues they seek to present
concerning any of those nine claims. Then, after trial, the other plaintiffs may also raise
their issues involving the same claims. This raises a serious risk that “the historic federal
policy against piecemeal appeals” would be flouted, and we “would have to decide the
same issues more than once [in] subsequent appeals.” Curtiss-Wright Corp. v. Gen. Elec.
Co., 446 U.S. 1, 8 (1980).

The district court addressed this concern by dismissing the importance of the other
nine claims, which it characterized as “boutique end-stage capital litigation claims” that
“have gotten no traction in the federal éourts.” Glossip v. Chandler, No. 5:14-cv-00665-
F, CM doc. 493 at 16 (order on Rule 59(e) motions). It purported to take “[a] practical
look at the claims asserted in this case” that demonstrated that Count Il was “by far, the
most conéequential claim” asserted in the action. Id. We agree that courts should take a
practical approach to certification under Rule 54(b). But the district court did not cite
authority permitting it, as part of this pragmatic approach, to simply discount claims that
might come before us piecemeal and repetitively as the result of its Rule 54(b)
certification decision.

Of course, the ‘policy of preventing piecemeal appeals must be weighed against the
inequities that could result from delaying an appeal. See, e.g., Stockman’s Water Co. v.
Vaca Partners, L.P., 425 F.3d 1263, 1265 (10th Cir. 2005). In its summary-judgment
order, the district court cited the interest of the state androf crime victims in the timely
enforcement of a sentence. See Glossip, No. 5: 14-cv-06665-F, CM doc. 449 "at 21. But

its analysis on this point was conclusory. In reaching this conclusion, the district court
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did not discuss the amount of additional time the state or crime victims would have to
wait without a Rule 54(b) certification of the judgment (presumably a relatively short
time frame, given the anticipated bench trial on Count II, which is currently set for
February 28, 2022), or articulate why this additional delay outweighs the danger of
piecemeal appeals in this death-penalty related case.
Although “a district court’s decision to grant certiﬁcatioﬁ under Rule 54(b) merits
- substantial deference,” Stockman’s Water Co., 425 F.3d at 1265, we conclude the district
court abused its discretion in certifying its judgment as final under Rule 54(b) in this
case. Therefore, there is no final judgment, and we lack jurisdiction to consider these

appeals. The appeals are dismissed. All pending motions in 21-6101 are denied as moot.

Entered for the Court

CHRISTOPHER M. WOLPERT, Clerk
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