
 

 
23092.3 

 

 
 
 
 
 
 
 
 
 
 
 

APPENDIX



 

 
276878.1 

TABLE OF CONTENTS 

Appendix A: Court of appeals decision,  
April 13, 2021 ................................................................ 1a 

Appendix B: District court decision,  
June 25, 2019 ............................................................... 44a 

Appendix C: Court of appeals denial of rehearing, 
June 2, 2021 ................................................................. 58a 

 



(1a) 
276878.1 

APPENDIX A 

NOT RECOMMENDED FOR PUBLICATION 
File name: 21a0186n.06 

No. 19-1796 

United States Court of Appeals 
for the Sixth Circuit 
_________________ 

LYNETTE DUNCAN, as Personal Representative of 
the Estate of David Duncan, Deceased, 

Plaintiff-Appellant, 
 

MICHIGAN DEPARTMENT OF HEALTH AND HU-
MAN SERVICES,  

Intervenor 
 

v. 
 

LIBERTY MUTUAL INSURANCE COMPANY 

Defendant, Appellee. 
_________________ 

ON APPEAL FROM  
THE UNITED STATES DISTRICT COURT  

FOR THE EASTERN DISTRICT OF MICHIGAN 
_________________ 

Before 

BOGGS, SUTTON, and WHITE, Circuit Judges 
_________________  

FILED  
Apr. 13, 2021 

DEBORAH S. HUNT, Clerk 
_________________ 



2a 
 

 
276878.1 

BOGGS, Circuit Judge. This appeal arises out of a 
lengthy dispute between David Duncan and Liberty Mu-
tual Insurance Company (“Liberty Mutual”) over the pay-
ment of David Duncan’s medical expenses under his no-
fault car-insurance policy with Liberty Mutual. Lynette 
Duncan, representing David Duncan’s estate, appeals the 
district court’s judgment on remand dismissing her claim 
against Liberty Mutual for double damages under the 
Medicare Secondary Payer Act (“MSPA”), 42 U.S.C. 
§ 1395y(b)(3)(A). The district court held that Lynette 
Duncan does not have standing to bring that claim and, 
alternatively, granted partial summary judgment to Lib-
erty Mutual, holding that the conduct of Liberty Mutual 
did not violate the MSPA, as would be required to trigger 
the double-damages provision of the statute. We affirm 
the district court’s dismissal. 

I. BACKGROUND 
A. Factual Background 

On January 11, 2013, David Duncan was involved in a 
single-car accident, in which he suffered severe brain in-
jury. Duncan never regained consciousness and, after 
spending almost two years in hospitals and long-term-
care facilities, died on December 4, 2014 as a result of the 
injuries he had suffered in the car accident. 

Liberty Mutual alleges that, four days after the acci-
dent, it had complied with statutory Medicare reporting 
requirements as a no-fault insurer by notifying the Cen-
ters for Medicare and Medicaid Services (“CMS”) that 
David Duncan had Medicare coverage. But on June 4, 
2013, Liberty Mutual informed David Duncan that it was 
denying no-fault insurance coverage for his injuries. 
Around the same time, Liberty Mutual informed 
McLaren Oakland, a hospital that had treated David Dun-
can, that it was suspending payment of no-fault insurance 
benefits, based on Liberty Mutual’s review of the claim. 
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On July 2, 2013, McLaren Oakland filed suit in Wayne 
County Circuit Court against Liberty Mutual, seeking re-
imbursement of the cost of Duncan’s medical treatment in 
the amount of $153,022 plus interest and fees. McLaren 
Oakland alleged that Liberty Mutual paid some, but not 
all, medical bills related to Duncan’s January 11, 2013 ac-
cident, and sought reimbursement of the balance of 
$153,022. McLaren Oakland’s case against Liberty Mu-
tual was litigated up until May 28, 2015, after the state 
court denied Liberty Mutual’s motion for summary dispo-
sition. 

In the meantime, David Duncan’s medical expenses 
were paid by Medicare conditionally, to be reimbursed by 
Liberty Mutual as the primary insurer under David Dun-
can’s no-fault car insurance policy in case his expenses 
were covered under the policy. While the case of McLaren 
Oakland against Liberty Mutual was pending, David Dun-
can filed a complaint against Liberty Mutual in Oakland 
County Circuit Court on August 1, 2013, seeking payment 
of personal-injury-protection (“PIP”) insurance benefits 
under Michigan’s no-fault act, Mich. Comp. Laws 
§§ 500.3101 et seq. The complaint alleged Count I, breach 
of contract, and Count II, declaratory relief, asking the 
court to determine the applicability of Michigan’s no-fault 
act to Duncan’s claims and the amount of damages, includ-
ing wage loss, medical expenses, interest, and attorney’s 
fees. After David Duncan’s death on December 4, 2014, 
the action was continued by his wife, Lynette Duncan, as 
personal representative of his estate. 

With the two parallel cases against Liberty Mutual ap-
proaching separate trial dates, McLaren Oakland and 
Liberty Mutual filed on May 28, 2015 a stipulated order 
for dismissal without prejudice, pending the outcome of 
the Duncan suit against Liberty Mutual.  
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On January 16, 2015, CMS sent Liberty Mutual a let-
ter identifying $225,668.29 in conditional payments for 
David Duncan’s medical expenses that CMS believed 
were covered under his no-fault insurance policy with Lib-
erty Mutual. On February 9, 2015, Liberty Mutual denied 
no-fault insurance coverage after Duncan’s death in a let-
ter to CMS, because it concluded that David Duncan had 
suffered a cardiac arrest prior to the car accident, and that 
this cardiac arrest had been the cause of both the accident 
and his brain injury. After negotiations between Liberty 
Mutual and CMS regarding reimbursement of David 
Duncan’s medical expenses, CMS sent a letter to Liberty 
Mutual on June 19, 2015 with a determination that the 
medical expenses of David Duncan that had been condi-
tionally paid by Medicare were unrelated to his no-fault 
insurance, and that Medicare had no interest in recovery 
from Liberty Mutual. The CMS letter also advised Lib-
erty Mutual and the estate of David Duncan of a deadline 
of October 22, 2015 to appeal this ruling. 

The estate of David Duncan did not request reconsid-
eration of CMS’s determination until October 26, 2015, 
which was four days past the notified deadline for appeals, 
and hence the agency’s determination had become final. 
The estate’s untimely request for reconsideration noted 
an ongoing lawsuit against Liberty Mutual in this matter 
with a trial date set for December 10, 2015.  

However, in the meantime, on October 23, 2015, one 
day after the deadline for requesting reconsideration had 
expired, Liberty Mutual filed with the state court in Dun-
can’s suit a motion for partial summary judgment, submit-
ting the determination letter from Medicare, which stated 
that Medicare had made conditional payments in the 
amount of $0.00, and arguing that David Duncan’s medical 
expenses in the amount of $671,159.22 were therefore un-
related to his no-fault insurance and that, consequently, 
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Medicare had no right to recover from Liberty Mutual as 
it was not a secondary payer for purposes of the MSPA. 

Liberty Mutual and the estate of David Duncan pro-
ceeded to trial in March 2016 on the limited issue of Lib-
erty Mutual’s liability for no-fault benefits. The estate ob-
tained a unanimous jury verdict against Liberty Mutual 
that resulted in an April 18, 2016 judgment:  

IT IS HEREBY ORDERED AND AD-
JUDGED that Plaintiff’s Decedent, David 
Duncan, deceased, suffered an accidental bod-
ily injury that arose out of the use or operation 
of a motor vehicle as a motor vehicle that 
caused or contributed to his anoxic brain injury 
on January 11, 2013. 

After receiving the jury verdict, but prior to entry of 
judgment, Liberty Mutual sent a letter on April 1, 2016 
advising Medicare of Liberty Mutual’s responsibility as a 
primary insurer in relation to David Duncan’s medical ex-
penses resulting from his car accident and requesting a 
letter specifying the amount for which Medicare would 
seek reimbursement. CMS then submitted to Liberty Mu-
tual on October 26, 2016 a non-final request for reim-
bursement of $174,815.20 and on February 20, 2018 a pay-
ment-demand letter for the same amount, which Liberty 
Mutual paid on March 6, 2018 by a check hand-delivered 
to Duncan’s counsel. Duncan’s counsel forwarded Liberty 
Mutual’s check to CMS along with a transmittal letter 
claiming that the case was not closed, because an earlier 
conditional-payment letter dated January 16, 2015 indi-
cated that there were still outstanding Medicare condi-
tional payments totaling at least $51,255.06.  

Also after the jury verdict, on March 30, 2016, the es-
tate of David Duncan, represented by Lynette Duncan, 
moved for leave to file an amended complaint adding a 
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claim for double damages under the Medicare Secondary 
Payer Act, 42 U.S.C. § 1395y(b)(3)(A).  

On May 11, 2016, McLaren Oakland, a hospital that 
had treated David Duncan and that previously stipulated 
to dismiss without prejudice its parallel suit against Lib-
erty Mutual, filed a motion to intervene in the Duncan 
suit. McLaren Oakland sought recovery of its charges for 
Duncan’s medical treatment, which were previously paid 
only partly by Liberty Mutual, and then paid by Medicare 
at a rate significantly lower than a no-fault insurer would 
pay. Liberty Mutual had paid on June 4, 2013 only $20,181 
of the $173,223.10 billed by McLaren Oakland to Liberty 
Mutual as primary insurer for the hospitalization of David 
Duncan. After Liberty Mutual refused to pay the balance, 
McLaren Oakland sought payment from Medicare and 
was conditionally paid $58,229.22. The hospital intervened 
to seek recovery of the outstanding portion of its 
$173,461.10 in medical services, i.e., $95,050.88, plus no-
fault statutory interest and attorney’s fees.  

On June 10, 2016, Liberty Mutual opposed Lynette 
Duncan’s motion to amend the complaint. The trial court 
granted the motion on July 7, 2016, and Lynette Duncan 
filed a first amended complaint on July 8, 2016, adding a 
claim for double damages under the MSPA, 42 U.S.C. 
§ 1395y(b)(3)(A), as Count III.  

Liberty Mutual then removed the case to the United 
States District Court for the Eastern District of Michigan 
on July 8, 2016 on the basis of federal-question jurisdic-
tion. 

In her action in state court, Lynette Duncan claimed 
to represent the interests of Medicaid, while the Michigan 
Department of Health and Human Services was repre-
sented in the same state-court proceedings by an assis-
tant attorney general with respect to subrogation against 
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Liberty Mutual for Medicaid expenditures. Michigan De-
partment of Community Health also filed on May 13, 2015 
a proof of claim against the estate of David Duncan for 
Medicaid payments in the amount of $110,174.44. Lynette 
Duncan further asserted in state court the right to re-
cover on behalf of Medicare the amounts allegedly cov-
ered by Liberty Mutual’s no-fault PIP policy. She also 
claimed to represent the interests of McLaren Oakland 
hospitals, which had since intervened in the suits. 
McLaren Oakland filed a proof of claim against the estate 
of David Duncan on January 8, 2018 in the amount of 
$153,280.10. Because Lynette Duncan purported to rep-
resent the interests of Medicaid, Medicare, and McLaren 
Oakland in relation to recovery from Liberty Mutual, Lib-
erty Mutual filed in state court on March 28, 2016, prior 
to removal, a motion to determine proper payees and the 
appropriate lien holders with respect to Medicare, Medi-
caid, and intervening plaintiff McLaren Oakland. Its 
state-court motion listed thirteen medical-services pro-
viders who had provided notices to Liberty Mutual. Lib-
erty Mutual further alleged that all those providers had 
accepted payment in full from Medicare and Medicaid, ra-
ther than from Lynette Duncan. Liberty Mutual there-
fore moved the court to determine which parties were to 
be reimbursed by Liberty Mutual.  

While that motion was pending, the case was removed 
to the district court. Liberty Mutual then filed in the dis-
trict court on November 22, 2016 a new motion to deter-
mine proper payees and the appropriate lien holders with 
respect to Medicare, Medicaid, and intervening plaintiff 
McLaren Oakland. 

In her reply, Lynette Duncan asserted that under the 
MSPA, 42 U.S.C. § 1395y(b)(3)(A), she was the proper 
payee for amounts paid by Medicare for David Duncan’s 
care, and that under Mich. Comp. Laws § 400.106 she was 
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the proper payee for amounts paid by Medicaid for David 
Duncan’s medical expenses arising out of his January 11, 
2013 car accident. Lynette Duncan admitted in her reply 
that she was not the proper payee for the unpaid amounts 
claimed by McLaren Oakland, which had since intervened 
in the action. The district court denied Liberty Mutual’s 
motion to determine proper payees and the appropriate 
lien holders as a request for an advisory opinion.  

After Liberty Mutual removed the case to district 
court and answered the complaint, Lynette Duncan filed 
a second amended complaint on August 19, 2016, elabo-
rating on the estate’s double-damages MSPA claim. The 
parties then filed cross-motions for summary judgment 
on the issue of the MSPA claim.  

Liberty Mutual argued that it had not failed to provide 
reimbursement to Medicare for purposes of the double-
damages MSPA claim because it had promptly followed 
statutory and regulatory processes to resolve directly 
with Medicare the issue of Liberty Mutual’s disputed lia-
bility for reimbursement, and that Medicare had, at one 
point, issued to Liberty Mutual a no-interest determina-
tion letter. Liberty Mutual also argued that Medicare still 
had not issued a final-amount demand letter that would 
have been required to trigger Liberty Mutual’s obligation 
to pay Medicare.  

Lynette Duncan, on the other hand, argued that Lib-
erty Mutual was liable for double damages under the 
MSPA in the amount of $451,336.58, because it had failed 
to pay Medicare the initial amount stated in CMS’s first 
conditional-payment letter of July 18, 2014, which was 
$139,448.33. Medicare sent Liberty Mutual over time at 
least four more conditional-payment letters listing vari-
ous non-final amounts. The January 16, 2015 letter item-
ized $225,668.29 in conditional payments that Medicare 
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had made, which was the highest, but still not final, reim-
bursement amount requested by Medicare, and which 
seems to form the basis of Lynette Duncan’s alleged 
amount of conditional payments of $225,668.29 stated in 
her Second Amended Complaint, giving rise to the dou-
ble-damages amount of $451,336.58 claimed under the 
MSPA. 

But not all of the $225,668.29 in conditional payments, 
or of the $671,159.22 in medical charges itemized by CMS 
in its January 16, 2015 conditional-payment letter, ap-
pears to have been related to David Duncan’s car accident 
and no-fault insurance. The varying amounts in CMS’s 
conditional-payment letters appear to reflect a realloca-
tion of David Duncan’s medical expenses between those 
related to the accident, for which Medicare and Medicaid 
would seek reimbursement from Liberty Mutual, and 
other medical expenses of David Duncan while he spent 
almost two years in various medical facilities before he 
died.  

The amount of conditional payments that CMS ulti-
mately submitted to Liberty Mutual for reimbursement 
on October 26, 2016, after the jury verdict, and confirmed 
in a February 20, 2018 payment demand letter, was 
$174,815.20, which Liberty Mutual paid in March 2018, 
while the estate of David Duncan claimed that Liberty 
Mutual still owed Medicare $51,255.06 in unreimbursed 
conditional payments. Even so, these $174,815.20 in con-
ditional payments constituted only a fraction of the total 
medical charges incurred by David Duncan. On its Octo-
ber 26, 2016 payment summary form, CMS had itemized 
on twenty-one pages seventy-one medical charges total-
ing $460,880.70, of which Medicare conditionally paid 
$174,815.20. These charges of $460,880.70 included 
$173,461.10 in bills submitted by McLaren Oakland, of 
which Medicare paid conditionally $58,229.22 subject to 
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reimbursement by Duncan’s no-fault insurer. That 
$58,229.22 paid to McLaren Oakland was part of the 
$174,815.20 conditionally paid by Medicare to various 
medical-services providers for treatment of David Dun-
can. 

Liberty Mutual’s state-court motion to determine 
proper payees and lien holders that was filed on March 28, 
2018 (and which was denied as a request for an advisory 
opinion by the district court after refiling upon removal 
lists thirteen medical-services providers who submitted 
notices to Liberty Mutual. Liberty Mutual alleged that all 
those providers had accepted payment in full from Medi-
care and Medicaid. That would mean that healthcare pro-
viders other than intervenor McLaren Oakland had 
charged off the difference, and that David Duncan or his 
estate had paid nothing. McLaren Oakland filed on Janu-
ary 8, 2018 a proof of claim against the estate of David 
Duncan in the amount of $153,280.10, which approximated 
the difference between the amount billed by McLaren 
Oakland for Duncan’s treatment, $173,223.10, and the 
amount previously paid by Liberty Mutual, $20,181, but 
did not account for $58,229.22 in payments made condi-
tionally to McLaren Oakland by Medicare subject to re-
imbursement by Liberty Mutual.  

Lynette Duncan requested partial summary judg-
ment in her favor against Liberty Mutual for $451,336.58 
in double damages under the MSPA, 42 U.S.C. 
§ 1395y(b)(3)(A). She also requested partial summary 
judgment in her favor against Liberty Mutual in the 
amount of $89,962.09 for repayment to Medicaid, which 
corresponded to the amount listed in a May 6, 2015 de-
mand letter that CMS had sent to Liberty Mutual. That 
amount was paid by the Michigan Department of Health 
and Human Services Medicaid program, subject to subro-
gation against Liberty Mutual. After the state-court jury 
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verdict, Liberty Mutual was prepared to repay the 
$89,962.09 to the State of Michigan. Liberty Mutual had 
confirmed its readiness to the federal court during oral 
argument on the cross motions for summary judgment on 
March 9, 2017.1 

The exact amount billed and paid by any of the parties 
in relation to David Duncan’s accident is unclear. Contrac-
tual damages were not part of the district-court proceed-
ings, and the only judgment entered thus far in state court 
concerned the limited issue of causation of David Dun-
can’s injuries. It would appear, however, that Liberty Mu-
tual paid directly to the medical providers at least $20,181 
of the $173,223.10 billed by McLaren Oakland; that the 
Michigan Department of Health and Human Services 

 
1 However, it appears that this repayment of $89,962.09 to Medicaid 

may not have been carried out to date. The Michigan Department of 
Health and Human Services intervened in the district-court action 
upon invitation of the district court in February 2017, after its motion 
to intervene in the state action had been denied without prejudice. 
Michigan’s complaint alleged that David Duncan had been at all rele-
vant times eligible for Michigan’s Medicaid benefits and that Michi-
gan’s claim had first priority against David Duncan’s net recovery 
from any settlement or judgment in this action. Michigan’s motion to 
intervene was granted by the district court in its March 10, 2017 order 
granting Liberty Mutual’s motion for partial summary judgment and 
remanding the case to state court. But neither Michigan nor Liberty 
Mutual has alleged since that Michigan’s Medicaid payments were 
actually reimbursed by Liberty Mutual. Instead, Liberty Mutual dis-
puted in December 2018 in state court on remand whether the medi-
cal expenses paid by Medicare and Medicaid were reasonable and 
necessary, considering that David Duncan was being kept on life sup-
port with a serious brain injury and with no meaningful chance of re-
covery for almost two years until his death from injuries related to 
his 2013 car accident. The state court ruled that this fact-intensive 
question needed to be resolved by jury. As of the time of oral argu-
ment before this court, the parties were still awaiting state trial on 
this issue. 
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Medicaid program paid $89,962.09 to the medical provid-
ers; that Medicare paid conditionally $174,815.20 to the 
medical providers, including $58,229.22 to McLaren Oak-
land; that healthcare providers sought at least $671,159.22 
for rendered services, the bulk of which remained unpaid 
but was also not subject to discernible collection efforts, 
other than by McLaren Oakland; and that David Duncan 
and his estate do not allege that they have paid anything, 
but aver that Medicaid and McLaren Oakland have filed 
claims against Duncan’s estate. The claims against David 
Duncan’s estate appear to be to secure reimbursement in 
case the estate should obtain payments from Liberty Mu-
tual, similar to the initial payment of $174,815.20 made by 
Liberty Mutual with a check delivered to Duncan’s estate, 
which was expected to be forwarded to CMS for reim-
bursement of Medicare’s conditional payments. Michigan 
alleges in particular that its claim for Medicaid payments 
has first priority against net recovery from any settle-
ment or judgment against Liberty Mutual. 

Ultimately, the entire dispute was between medical-
services providers, Medicare, Medicaid, and Liberty Mu-
tual, while David Duncan or his estate did not seem to 
have been asked to cover or reimburse any charges other 
than to disburse payments obtained from Liberty Mutual 
for reimbursement of Medicaid and McLaren Oakland. As 
a consequence, David Duncan’s estate did not suffer any 
financial harm from Liberty Mutual’s alleged statutory vi-
olation of the MSPA.  

At oral argument on the cross-motions for summary 
judgment, Liberty Mutual additionally raised recent 
precedent to challenge Lynette Duncan’s standing to 
bring the MSPA double-damages claim, alleging that 
Lynette Duncan had not shown an injury-in-fact as re-
quired to have standing under the MSPA. After oral ar-
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guments, the district court ruled from the bench for Lib-
erty Mutual. It characterized the penalty provision as a 
windfall to Lynette Duncan, which was unjustified be-
cause Liberty Mutual had not acted in bad faith in its deal-
ings with Medicare while disputing liability for David 
Duncan’s medical expenses, where questions of causation 
of his injuries remained and were resolved only at jury 
trial and only after Medicare had already accepted Lib-
erty Mutual’s arguments as to why David Duncan’s med-
ical expenses were not covered under his no-fault PIP pol-
icy. The following day, on March 10, 2017, the court issued 
partial summary judgment without an opinion for Liberty 
Mutual as well as an order remanding the remaining 
claims to state court and granting a motion to intervene 
filed by the Michigan Department of Health and Human 
Services.  

Lynette Duncan filed a notice of appeal on April 7, 
2017. 

On August 16, 2018, this court remanded the case to 
the district court to analyze the fact-intensive question of 
standing of Duncan’s estate by considering whether Lib-
erty Mutual had injured Duncan’s estate by refusing to 
pay David Duncan’s medical expenses and thus triggering 
Medicare’s conditional payments. See Duncan v. Liberty 
Mut. Ins. Co., 745 F. App’x 575, 578 (6th Cir. 2018).  

After supplemental briefing on the issue of standing, 
on June 25, 2019, the district court issued its opinion and 
judgment on remand, holding that Lynette Duncan lacked 
Article III standing to bring a double-damages claim un-
der the MSPA. The district court reasoned that Lynette 
Duncan had not shown that David Duncan’s estate had 
suffered any injury-in-fact when Liberty Mutual did not 
pay David Duncan’s medical expenses, because those ex-
penses had been paid by Medicare instead, and, after the 
jury verdict, Liberty Mutual had committed to reimburse 
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Medicare in accordance with its final payment-demand 
letter. The district court dismissed Lynette Duncan’s dou-
ble-damages claim under the MSPA for lack of jurisdic-
tion because Lynette Duncan lacked standing and, in the 
alternative, it denied Lynette Duncan’s motion for partial 
summary judgment as to the double-damages claim and 
granted Liberty Mutual’s motion for partial summary 
judgment on the same claim. The district court reasoned 
that partial summary judgment for Liberty Mutual was 
appropriate because Liberty Mutual had not “fail[ed] to 
provide for primary payment (or appropriate reimburse-
ment)” to Medicare under 42 U.S.C. § 1395y(b)(3)(A), 
which was necessary to trigger the double-damages pro-
vision, since Liberty Mutual had a plausible argument as 
to why it was not liable under its no-fault policy and had 
even convinced Medicare to issue a no-liability determina-
tion letter. This argument, however, was advanced to 
CMS prior to the jury verdict. 

Lynette Duncan timely filed a notice of appeal on July 
22, 2019. She challenges the dismissal of the estate’s 
MSPA claim for lack of standing. 

B. The Medicare Secondary Payer Act 
Medicare is a federal program providing health insur-

ance to individuals who are over the age of sixty-five, dis-
abled, or who have end-stage renal disease. 42 U.S.C. 
§ 1395c. Until the introduction of the Medicare Secondary 
Payer Act, Medicare was the primary payer of medical 
costs of its insureds, while private insurance provided sec-
ondary coverage above and beyond what Medicare would 
cover. Osborne v. Metro. Gov’t of Nashville & Davidson 
Cty., 935 F.3d 521, 523 (6th Cir. 2019). But in 1980, seeking 
to reduce Medicare’s exploding costs, Congress passed 
the Medicare Secondary Payer Act, which reversed the 
roles: now Medicare became the secondary payer, while 
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certain private insurers, called primary plans, became pri-
mary payers. Stalley v. Methodist Healthcare, 517 F.3d 
911, 915 (6th Cir. 2008). “The sole interest of Congress, as 
far as the [MSP] statute discloses, was to provide that 
Medicare would not have to pay ahead of private carriers 
in certain situations.” Baptist Mem’l Hosp. v. Pan Am. 
Life Ins. Co., 45 F.3d 992, 998 (6th Cir. 1995). 

The list of what is considered a primary plan was ex-
panded by several amendments to the MSPA, but its cur-
rent definition includes automobile and no-fault insur-
ance:  

In this subsection, the term “primary plan” 
means a group health plan or large group 
health plan, to the extent that clause (i) applies, 
and a workmen’s compensation law or plan, an 
automobile or liability insurance policy or plan 
(including a self-insured plan) or no fault insur-
ance, to the extent that clause (ii) applies. An 
entity that engages in a business, trade, or pro-
fession shall be deemed to have a self-insured 
plan if it carries its own risk (whether by a fail-
ure to obtain insurance, or otherwise) in whole 
or in part.  

42 U.S.C. § 1395y(b)(2)(A). The pertinent regulations fur-
ther specify: 

Primary payer means, when used in the context 
in which Medicare is the secondary payer, any 
entity that is or was required or responsible to 
make payment with respect to an item or ser-
vice (or any portion thereof) under a primary 
plan. These entities include, but are not limited 
to, insurers or self-insurers, third party admin-
istrators, and all employers that sponsor or 
contribute to group health plans or large group 
health plans.  
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42 C.F.R. § 411.21. “The primary payer is responsible for 
paying for the patient’s medical treatment; however, if 
Medicare expects that the primary payer will not pay 
promptly, then Medicare can make a ‘conditional pay-
ment’ on its behalf and later seek reimbursement.” Bio-
Med. Applications of Tenn., Inc. v. Cent. States Se. & Sw. 
Areas Health & Welfare Fund, 656 F.3d 277, 281 (6th Cir. 
2011).  

The MSPA allows the United States to bring an action 
for payment against a primary plan and includes a provi-
sion for double damages. 42 U.S.C. § 1395y(b)(2)(B)(iii). 
The MSPA also creates a private cause of action:  

There is established a private cause of action 
for damages (which shall be in an amount dou-
ble the amount otherwise provided) in the case 
of a primary plan which fails to provide for pri-
mary payment (or appropriate reimbursement) 
in accordance with paragraphs (1) and (2)(A).  

42 U.S.C. § 1395y(b)(3)(A).  
Painstakingly parsing through statutory language, 

Bio-Medical Applications of Tennessee explained the 
meaning of the cryptic private-action provision: “when a 
primary plan must pay but will not do so promptly, Medi-
care may make a conditional payment” and “a primary 
plan is liable under the private cause of action when it dis-
criminates against planholders on the basis of their Med-
icare eligibility and therefore causes Medicare to step in 
and (temporarily) foot the bill.” Bio-Med. Applications, 
656 F.3d at 286. But as this court has subsequently clari-
fied, “the Medicare-eligibility requirement in paragraph 
(1), ‘Requirements of group health plans,’ applies only to 
group health plans.” Mich. Spine & Brain Surgeons, 
PLLC v. State Farm Mut. Auto. Ins. Co., 758 F.3d 787, 
793 (6th Cir. 2014). Therefore, for non-group health plans, 
such as no-fault insurers, the element of “discriminat[ion] 
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against planholders on the basis of their Medicare eligibil-
ity” is not required to establish liability under the private 
cause of action. Ibid.; see Bio-Med. Applications, 656 F.3d 
at 286. In case of a no-fault insurer such as Liberty Mu-
tual, therefore, “a primary plan is liable under the private 
cause of action when it . . . causes Medicare to step in and 
(temporarily) foot the bill.” Bio-Med. Applications, 656 
F.3d at 286; see also Mich. Spine & Brain Surgeons, 758 
F.3d at 793.  

Bio-Medical Applications also held that an additional 
requirement of “demonstrated responsibility” in the 
MSPA, 42 U.S.C. § 1395y(b)(2)(B)(ii), does not apply to 
lawsuits brought by private parties under the MSPA’s 
private cause of action, because it applies only to lawsuits 
against tortfeasors brought by Medicare for reimburse-
ment. Bio-Med. Applications, 656 F.3d at 294. It “limit[s] 
the class of alleged tortfeasors whom Medicare can sue for 
reimbursement” to “those who have already been ad-
judged liable (or have entered into a settlement, etc.) for 
causing harm that led to Medicare expenses.” Ibid. But 
the “demonstrated responsibility” requirement does not 
apply to insurers who have a contractual obligation to pay 
medical expenses. Ibid. “[A]ttempting to apply the 
‘demonstrated responsibility’ provision to lawsuits 
brought by private parties essentially relegates the pri-
vate cause of action to a super-judgment enforcement 
mechanism.” Id. at 292.  

This court has subsequently clarified that the insured 
have no private cause of action against tortfeasors under 
the MSPA, because “[i]n the tort context, the Medicare 
beneficiary’s injury will likely have been redressed by a 
state court judgment, and allowing that same injury in 
federal court risks turning the MSPA into a super-judg-
ment enforcement mechanism.” Osborne v. Metro. Gov’t 
of Nashville & Davidson Cty., 935 F.3d 521, 526–27 (6th 
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Cir. 2019). Osborne did not address actions brought by 
third parties such as medical-services providers. Id. at 
527. It held instead that Medicare—but not its benefi-
ciary—could bring an action against tortfeasors under the 
MSPA, as “this reading is consistent with what this court 
has previously explained was Congress’s purpose: Medi-
care’s recovery.” Ibid.  

The double-damages provision of the MSPA is likely 
to deter the social ill of private insurers trying to shift 
costs to Medicare, thus functioning much like antitrust 
laws’ treble-damages provisions, but it was included 
above all to preserve the fiscal integrity of Medicare di-
rectly by providing for reimbursements to Medicare for 
its conditional payments. Bio-Med. Applications, 656 
F.3d at 295. However, “the double damages” under the 
MSPA “are not a windfall to the private plaintiff; rather, 
[the MSPA] contemplates that Medicare will seek reim-
bursement out of that recovery, so the plaintiff most likely 
will keep only its half.” Id. at 294.  

The MSPA clarifies the government’s subrogation 
rights: “[t]he United States shall be subrogated (to the ex-
tent of payment made under this subchapter for such an 
item or service) to any right under this subsection of an 
individual or any other entity to payment with respect to 
such item or service under a primary plan.” 42 U.S.C. 
§ 1395y(b)(2)(B)(iv). The regulations enacted under the 
MSPA further specify that “CMS has a right of action to 
recover its payments from any entity, including a benefi-
ciary, provider, supplier, physician, attorney, State 
agency or private insurer that has received a primary pay-
ment.” 42 C.F.R. § 411.24(g). So, if a primary payer fulfills 
its contractual obligation to the beneficiary by disbursing 
funds to such beneficiary—or to a medical services pro-
vider—Medicare’s right to reimbursement is subrogated 
to the beneficiary’s right to receive such payments. 
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Health Ins. Ass’n of Am., Inc. v. Shalala, 23 F.3d 412, 
417–18 (D.C. Cir. 1994). Additionally, “[i]f the beneficiary 
or other party receives a primary payment, the benefi-
ciary or other party must reimburse Medicare within 60 
days.” 42 C.F.R. § 411.24(h). But “[i]f the recipient of the 
third-party payment fails to reimburse Medicare within 
sixty days, as required under 42 CFR § 411.24(h), then 
‘the third party payer must reimburse Medicare even 
though it has already reimbursed the beneficiary or other 
party.’” Health Ins. Ass’n of Am., Inc. v. Shalala, 23 F.3d 
412 at 417 (quoting 42 C.F.R. § 411.24(i)(1)). The subroga-
tion provision of 42 U.S.C. § 1395y(b)(2)(B)(iv) addition-
ally ensures that Medicare can recover its conditional pay-
ment from the party that received a payment meant for 
reimbursing Medicare. See id. at 417–18. The statute thus 
makes sure that Medicare is reimbursed by either party. 
Ibid. 

For example, the MSPA “empowers healthcare pro-
viders to sue private insurers who violate the [MSPA]. It 
then enables Medicare to pursue its reimbursement out of 
the proceeds recovered by the victorious healthcare pro-
viders.” Bio-Med. Applications, 656 F.3d at 295; see also 
42 U.S.C. § 1395y(b)(2)(B)(iii); Mich. Spine & Brain Sur-
geons, 758 F.3d at 788 (holding that the MSPA private 
cause of action is available to a health-care provider who 
has not been paid by a primary plan). “Because healthcare 
providers anticipate that Medicare will seek its reim-
bursement from the proceeds, however, they must receive 
a premium over the reimbursement amount to be moti-
vated to bring these lawsuits against private insurers.” 
Bio-Med. Applications, 656 F.3d at 296. Furthermore, 
“providers usually suffer their own injury when private 
insurers refuse to pay, because providers generally are 
paid less by Medicare than they would be paid by private 
insurers.” Id. at 295–96.  
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But private parties who are not healthcare providers 
are also eligible to bring double-damages claims under the 
private-action provision of the MSPA—so long as they can 
demonstrate Article III standing. See Stalley v. Method-
ist Healthcare, 517 F.3d 911, 919 (6th Cir. 2008); Gucwa 
v. Lawley, 731 F. App’x 408, 413 (6th Cir. 2018). 

II. ANALYSIS 
We have appellate jurisdiction pursuant to 28 U.S.C. 

§ 1291. This court reviews de novo a district court’s deci-
sion to dismiss for lack of subject-matter jurisdiction. 
Cartwright v. Garner, 751 F.3d 752, 760 (6th Cir. 2014). 
We review a district court’s factual findings for clear er-
ror, and its application of the law to the facts de novo. Ibid. 

A. Article III Standing 
Liberty Mutual first challenged Lynette Duncan’s 

standing to bring the MSPA double-damages claim dur-
ing oral arguments in district court on the cross-motions 
for summary judgment. It alleged that Lynette Duncan 
had not shown injury-in-fact to establish standing under 
the MSPA as required by Gucwa v. Lawley, No. 15-10815, 
2017 WL 282045, at *7 (E.D. Mich. Jan. 23, 2017), aff’d, 
731 F. App’x 408 (6th Cir. 2018). The district court 
granted Liberty Mutual’s motion for partial summary 
judgment without an opinion. 

On appeal, this court remanded the case to the district 
court to analyze the fact-intensive issue of Lynette Dun-
can’s standing by answering the question whether David 
Duncan’s estate had suffered an injury when Liberty Mu-
tual refused to pay David Duncan’s medical expenses, 
which were then paid conditionally by Medicare as a sec-
ondary payer under the MSPA. See Duncan v. Liberty 
Mut. Ins. Co., 745 F. App’x 575, 578 (6th Cir. 2018). The 
district court dismissed Lynette Duncan’s MSPA claim 
for lack of jurisdiction, because it found that Lynette Dun-
can could not show that the estate had suffered any injury 
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and thus lacked standing. But the district court also 
granted, in the alternative, Liberty Mutual’s motion for 
partial summary judgment as to the double-damages 
claim and denied Lynette Duncan’s motion for partial 
summary judgment. The district court thus held for Lib-
erty Mutual both on subject-matter jurisdiction and on 
the merits. 

“Because the standing issue goes to [the c]ourt’s sub-
ject matter jurisdiction, it can be raised sua sponte.” 
Loren v. Blue Cross & Blue Shield of Mich., 505 F.3d 598, 
607 (6th Cir. 2007). Even when a defendant seeks disposi-
tion of the case on other grounds, the district court may 
dismiss for lack of standing. Kepley v. Lanz, 715 F.3d 969, 
972 (6th Cir. 2013).  

“Without jurisdiction the court cannot proceed at all in 
any cause. Jurisdiction is power to declare the law, and 
when it ceases to exist, the only function remaining to the 
court is that of announcing the fact and dismissing the 
cause.” Steel Co. v. Citizens for a Better Env’t, 523 U.S. 
83, 94 (1998) (quoting Ex parte McCardle, 7 Wall. 506, 514 
(1868)). 

1. Injury-in-Fact 
The MSPA is not a qui tam statute and private plain-

tiffs must demonstrate their own Article III standing to 
assert their claims. See Stalley v. Methodist Healthcare, 
517 F.3d 911, 919 (6th Cir. 2008) (“We now join all of the 
other courts that have ruled on the issue and hold that the 
MSP[A]’s private right of action provision does not trans-
form the MSP[A] into a qui tam statute.”); Woods v. Em-
pire Health Choice, Inc., 574 F.3d 92, 101 (2d Cir. 2009) 
(concluding that “42 U.S.C. § 1395y(b)(3)(A) does not cre-
ate a qui tam action, but rather merely enables a private 
party to bring an action to recover from a private insurer 
only where that private party has itself suffered an injury 
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because a primary plan has failed to make a required pay-
ment to or on behalf of it.”).  

“Generalizations about standing to sue are largely 
worthless as such. One generalization is, however, neces-
sary and that is that the question of standing in the federal 
courts is to be considered in the framework of Article III 
which restricts judicial power to ‘cases’ and ‘controver-
sies.’” Ass’n of Data Processing Serv. Orgs., Inc. v. Camp, 
397 U.S. 150, 151 (1970).  

Federal subject-matter jurisdiction requires the plain-
tiff to satisfy the following elements of Article III stand-
ing: 

(1) it has suffered an “injury in fact” that is (a) 
concrete and particularized and (b) actual or 
imminent, not conjectural or hypothetical; (2) 
the injury is fairly traceable to the challenged 
action of the defendant; and (3) it is likely, as 
opposed to merely speculative, that the injury 
will be redressed by a favorable decision.  

Cleveland Branch NAACP v. City of Parma, 263 F.3d 
513, 523–24 (6th Cir. 2001) (quoting Friends of the Earth, 
Inc. v. Laidlaw Envtl. Servs., 528 U.S. 167, 180–81 (2000)). 
Furthermore, “[t]he party invoking federal jurisdiction 
bears the burden of establishing these elements.” Lujan 
v. Defs. of Wildlife, 504 U.S. 555, 561 (1992).  

“A ‘concrete’ injury must be ‘de facto’; that is, it must 
actually exist”—it must be “‘real,’ and not ‘abstract.’” 
Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1548 (2016), as re-
vised (May 24, 2016) (citations omitted). “‘Concrete’ is not, 
however, necessarily synonymous with ‘tangible.’” Id. at 
1549. The Supreme Court has “confirmed in many of [its] 
previous cases that intangible injuries can nevertheless be 
concrete.” Ibid. (“[T]he violation of a procedural right 
granted by statute can be sufficient in some circum-
stances to constitute injury in fact. [A] plaintiff in such a 



23a 
 

 
276878.1 

case need not allege any additional harm beyond the one 
Congress has identified.” (citing Fed. Election Comm’n v. 
Akins, 524 U.S. 11, 20–25 (1998); Pub. Citizen v. Dep’t of 
Justice, 491 U.S. 440, 449 (1989))). But, as Spokeo cau-
tions, 

Congress’ role in identifying and elevating in-
tangible harms does not mean that a plaintiff 
automatically satisfies the injury-in-fact re-
quirement whenever a statute grants a person 
a statutory right and purports to authorize that 
person to sue to vindicate that right. Article III 
standing requires a concrete injury even in the 
context of a statutory violation.  

Ibid. See also Lyshe v. Levy, 854 F.3d 855, 860 (6th Cir. 
2017) (discussing as persuasive Nicklaw v. Citimortgage, 
Inc., 839 F.3d 998, 1002–03 (11th Cir. 2016)) (“[S]tanding 
is not met simply because a statute creates a legal obliga-
tion and allows a private right of action for failing to fulfil 
this obligation.”). For example, a plaintiff “cannot satisfy 
the demands of Article III by alleging a bare procedural 
violation. A violation of one of the [statutory] procedural 
requirements may result in no harm.” Spokeo, 136 S. Ct. 
at 1550.  

In Macy v. GC Services Limited Partnership, this 
court clarified the issue of standing in the context of stat-
utory violations: 

Spokeo categorized statutory violations as fall-
ing into two broad categories: (1) where the vi-
olation of a procedural right granted by statute 
is sufficient in and of itself to constitute con-
crete injury in fact because Congress conferred 
the procedural right to protect a plaintiff’s con-
crete interests and the procedural violation 
presents a material risk of real harm to that 
concrete interest; and (2) where there is a 
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“bare” procedural violation that does not meet 
this standard, in which case a plaintiff must al-
lege “additional harm beyond the one Congress 
has identified.”  

Macy v. GC Servs. Ltd. P’ship, 897 F.3d 747, 756 (6th Cir. 
2018) (quoting Spokeo, 136 S. Ct. at 1549). In Macy, the 
plaintiffs alleged violations of the Fair Debt Collection 
Practices Act (“FDCPA”) by a debt collector. The Macy 
court concluded that the injury of the plaintiffs fell into 
the first category, because “the harm Plaintiffs allege—
being misled by a debt collector about the rights the 
FDCPA gives to debtors—is precisely the type of harm—
abusive debt-collection practices—the FDCPA was de-
signed to prevent.” Id. at 760. It therefore held that the 
plaintiffs “have satisfied the concreteness prong of the in-
jury-in-fact requirement of Article III standing by alleg-
ing that [the debt collector’s] purported FDCPA viola-
tions created a material risk of harm to the interests rec-
ognized by Congress in enacting the FDCPA.” Id. at 761.  

However, the MSPA double-damages provision is not 
designed to protect the interests of the insured; instead, 
“[t]he sole interest of Congress [in enacting the MSPA] 
was to provide that Medicare would not have to pay ahead 
of private carriers in certain situations.” Baptist Mem’l 
Hosp., 45 F.3d at 998. Because the alleged injury to Dun-
can’s estate is not the type of harm that Congress in-
tended to protect through the MSPA, Lynette Duncan 
needs to fit her claim into the second category of statutory 
violations under Spokeo and Macy: “where there is a 
‘bare’ procedural violation . . . a plaintiff must allege ‘addi-
tional harm beyond the one Congress has identified.’” Macy, 
897 F.3d at 756 (quoting Spokeo, 136 S. Ct. at 1549).  

Not all circuits agree with the injury-in-fact require-
ment to establish standing in cases involving MSPA’s dou-
ble-damages provisions.  
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In Netro v. Greater Baltimore Medical Center, Inc., 
the Fourth Circuit found standing for the purposes of an 
MSPA claim through calling a plaintiff’s injury “a partial 
assignment of the Government’s damages claim.” Netro v. 
Greater Baltimore Med. Ctr., Inc., 891 F.3d 522, 527 (4th 
Cir. 2018) (quoting Vermont Agency of Nat. Res. v. 
United States ex rel. Stevens, 529 U.S. 765, 773 (2000)). To 
arrive at this result, Netro analogized to qui tam standing 
under the False Claims Act discussed in Stevens, and con-
cluded that to hold otherwise would deem “Congress [to 
have] indulged in a patently meaningless act—i.e., of pass-
ing a provision with no practical effect, just for the heck of 
it.” Id. at 527. Netro further explains that “[j]ust as courts 
should not use their Article III powers to draft an advi-
sory opinion, we should not rush to impute to Congress 
the drafting of a purely advisory provision.” Ibid.  

Of course, “[c]ourts should not render statutes nuga-
tory through construction.” United States v. Tohono 
O’Odham Nation, 563 U.S. 307, 315 (2011). Thus, “[w]e 
decline to render Congress’ decision to include a [private 
cause of action in the MSPA] nugatory, thereby offending 
the well-settled rule that all parts of a statute, if possible, 
are to be given effect.” Am. Textile Mfrs. Inst., Inc. v. Do-
novan, 452 U.S. 490, 513 (1981).  

But courts need not invent injuries where none exists 
to preserve the validity of the private-right-of-action pro-
vision of the MSPA. We “will not engraft a remedy on a 
statute, no matter how salutary, that Congress did not in-
tend to provide.” Thompson v. Thompson, 484 U.S. 174, 
187 (1988) (quoting California v. Sierra Club, 451 U.S. 
287, 297 (1981)). 

The MSPA private cause of action is not a nugatory 
provision. For example, to satisfy the MSPA standing re-
quirement, an insured could show that he suffered injury 
due to the primary payer’s refusal to pay medical costs 
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even though Medicare paid such costs, if the insured 
wished to be treated by doctors or in facilities that do not 
accept Medicare patients but would accept beneficiaries 
of certain primary plans. Or Medicare might not cover a 
treatment that would be covered by a primary plan, thus 
leaving the insured with less or lower quality medical 
care. Even though in these situations the insured’s claim 
against the primary plan would be contractual, it could 
also grant the insured standing to bring an MSPA claim 
to enforce Medicare’s right to reimbursement, because 
the insured suffered an independent injury due to Medi-
care’s making conditional payments when the primary 
plan refused to pay medical costs. The plaintiff could thus 
attempt to show that “(1) it has suffered an ‘injury in fact’ 
that is (a) concrete and particularized and (b) actual or im-
minent, not conjectural or hypothetical; (2) the injury is 
fairly traceable to the challenged action of the defendant; 
and (3) it is likely, as opposed to merely speculative, that 
the injury will be redressed by a favorable decision.” 
Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), 
Inc., 528 U.S. 167, 180–81 (2000) (quoting Lujan, 504 U.S. 
at 560–61).  

Additionally, the MSPA private cause of action is 
available to health-care providers who have not been paid 
by a primary plan but instead by Medicare as a secondary 
payer under the MSPA. Mich. Spine & Brain Surgeons, 
758 F.3d at 788. “[P]roviders usually suffer their own in-
jury when private insurers refuse to pay, because provid-
ers generally are paid less by Medicare than they would 
be paid by private insurers.” Bio-Med. Applications, 656 
F.3d at 295–96. Accordingly, the MSPA “empowers 
healthcare providers to sue private insurers who violate 
the [MSPA]. It then enables Medicare to pursue its reim-
bursement out of the proceeds recovered by the victorious 
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healthcare providers.” Id. at 296. MSPA’s double-dam-
ages provision under private cause of action, 42 U.S.C. 
§ 1395y(b)(3)(A), is therefore not nugatory. 

Thus, we disagree with Netro’s extending of qui-tam-
like standing under a non-qui tam statute, simply by the 
contrivance of creating a derivative injury by a deemed 
“partial assignment” of the government’s recoupment in-
terest. See Netro, 891 F.3d at 527. There is no indication 
in the statute that Congress intended the MSPA to be in-
terpreted as creating a “partial-assignment” provision 
solely for the purpose of granting standing to otherwise 
non-injured private plaintiffs. Of course, an MSPA claim 
can be contractually assigned. See MSPA Claims 1, LLC 
v. Tenet Florida, Inc., 918 F.3d 1312 (11th Cir. 2019) 
(holding that a valid assignment of an MSPA claim be-
stowed MSPA standing upon the assignee, a Medicare 
Advantage Organization (“MAO”)); US Fax Law Ctr., 
Inc. v. iHire, Inc., 476 F.3d 1112, 1120 (10th Cir. 2007) (“If 
a valid assignment confers standing, an invalid assign-
ment defeats standing if the assignee has suffered no in-
jury in fact himself.”); MAO-MSO Recovery II, LLC v. 
State Farm Mut. Auto. Ins. Co., 935 F.3d 573, 581 (7th 
Cir. 2019) (holding that without a valid assignment of an 
MSPA claim, a further purported assignment “conveyed 
nothing, and thus the plaintiffs had no rights to enforce 
and no standing to sue”).  

As the dissent in Netro points out, all six circuits to 
address the issue concluded that MSPA is not a qui tam 
statute and a plaintiff suing under the MSPA sues only to 
remedy his own injury. Netro, 891 F.3d at 534 (Traxler, J., 
dissenting). To arrive at its partial-assignment construct, 
the Netro majority relied on pre-Spokeo caselaw. Id. at 
535 (Traxler, J., dissenting). But as Spokeo cautions, “Ar-
ticle III standing requires a concrete injury even in the 
context of a statutory violation,” some “additional harm 
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beyond the one Congress has identified.” Spokeo, 136 S. 
Ct. at 1549. The Netro dissent stated that the only circuit 
to address at the time a fact pattern similar to Netro after 
Spokeo was decided was this court’s unpublished opinion 
in Gucwa v. Lawley, 731 F. App’x 408 (6th Cir. 2018). 
Netro, 891 F.3d at 535 (Traxler, J., dissenting). Gucwa 
clarified the requirement of an injury-in-fact to be eligible 
for double damages under the MSPA. While not control-
ling, its reasoning is persuasive. 

In Gucwa, a worker who was injured on the job, 
Marusza, and his girlfriend, Gucwa, brought an action al-
leging several state and federal claims, including a double-
damages MSPA claim, against the workers’ compensation 
administrator and the doctors who had treated Marusza. 
Gucwa, 731 F. App’x at 410. This court held that the 
MSPA was not a qui tam statute, and that Marusza was 
required to show that he had suffered injury-in-fact to es-
tablish his Article III standing. Id. at 413. That Marusza 
could not do. Id. at 414. Marusza did not allege any finan-
cial harm from the fact that the workers’ compensation 
administrator at some point denied payment of Marusza’s 
continued medical bills but those bills were paid by Medi-
care, according to a reduced schedule agreed by providers 
with Medicare. Marusza attempted to show standing by 
arguing that under Stalley, 517 F.3d at 916, a plaintiff has 
standing under the MSPA as long as he is a Medicare ben-
eficiary denied coverage by a primary payer. Ibid. This 
court disagreed, pointing out that Marusza misrepre-
sented Stalley, where the court held that a “self-appointed 
bounty hunter” who was not even a Medicare recipient did 
not have standing under the MSPA. Ibid. (quoting 
Stalley, 517 F.3d at 919). The converse, however, was not 
necessarily true. “[S]uch a holding would be directly at 
odds with the Supreme Court’s rulings in Lujan, [504 U.S. 
555 (1992)], and Spokeo, [136 S. Ct. 1540 (2016)].” Ibid. 
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Since Marusza could not show financial harm resulting 
from his medical bills being paid by Medicare instead of 
the workers’ compensation fund and alleged only that 
Medicare suffered financial harm, this court found the al-
legations insufficient to establish Marusza’s Article III 
standing. Id. at 415. 

Similarly, Lynette Duncan does not allege here that 
the estate of David Duncan suffered any financial harm 
when Liberty Mutual did not immediately pay David Dun-
can’s medical costs. The medical costs were paid by Med-
icare, and the only parties who may have suffered as a re-
sult were Medicare—which was promised and eventually 
received reimbursement of its conditional payments—and 
Medicaid—which was also promised a reimbursement—
as well as medical providers, one of which, McLaren Oak-
land, intervened to assert its claims on its own behalf. The 
estate of David Duncan was subject to proofs of claim by 
Medicaid and McLaren Oakland for Duncan’s medical ex-
penses, the reimbursement of which both Medicaid and 
McLaren Oakland pursued as intervenors in Duncan es-
tate’s suit against Liberty Mutual. In other words, Medi-
caid and McLaren Oakland made a protective filing to en-
sure disbursement of any funds received by the estate of 
David Duncan from Liberty Mutual as a reimbursement 
for Duncan’s medical expenses covered by his no-fault in-
surance. David Duncan’s estate does not allege that either 
Medicaid or McLaren Oakland tried to collect payments 
directly from the estate nor that the estate could keep any 
such payments if they occurred.  

The estate of David Duncan therefore does not have a 
redressable injury in this action, because it failed to estab-
lish that it suffered any injury, financial or otherwise. For 
example, Lynette Duncan could have argued that the 
quality or quantity of medical services that David Duncan 
received was decreased because it was Medicare, instead 
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of Liberty Mutual, that was paying the bills. But she did 
not allege that.  

If we were to agree with Lynette Duncan’s arguments, 
the result would be to recognize a new kind of injury per 
se caused by a primary insurer’s failure to promptly reim-
burse Medicare’s conditional payments under the MSPA. 
But a plaintiff does not “automatically satisf[y] the injury-
in-fact requirement whenever a statute grants a person a 
statutory right and purports to authorize that person to 
sue to vindicate that right.” Spokeo, 136 S. Ct. at 1549. The 
MSPA is also not a qui tam statute and private plaintiffs 
must therefore satisfy the Article III standing require-
ment. See Stalley, 517 F.3d at 919. In other words, a pri-
vate “plaintiff does not satisfy the elements of standing 
simply by showing that the insurer failed to make pay-
ments ‘on [his] behalf’; the plaintiff must show that he 
‘[him]self suffered an injury because a primary plan has 
failed’ to pay.” Gucwa, 731 F. App’x at 414 (quoting Woods 
v. Empire Health Choice, Inc., 574 F.3d 92, 101 (2d Cir. 
2009)).  

Furthermore, if we were to agree with Lynette Dun-
can’s interpretation of the MSPA, the result would be that 
whenever a primary plan invoked process to dispute con-
ditional payments made by Medicare, as invited by CMS 
conditional payment letters, it would be in violation of the 
MSPA and subject to double damages under the private 
cause of action provision. “We think that the words of the 
[MSPA], fairly read in the light of the purpose, disclosed 
by its own terms, require no such harsh and incongruous 
result.” Haggar Co. v. Helvering, 308 U.S. 389, 395 (1940) 
(discussing the National Industrial Recovery Act). 

2. Regulatory Burden 
The only statutory harms that Lynette Duncan as-

serts are a statutory violation and a regulatory burden un-
der 42 C.F.R. § 411.51(a). As explained above, a statutory 
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violation of the MSPA does not bestow Article III stand-
ing on a private plaintiff who was not otherwise injured. 
As for the alleged regulatory burden, the implementing 
regulation of the MSPA states in relevant part: 

§ 411.51 Beneficiary’s responsibility with re-
spect to no-fault insurance.  

(a) The beneficiary is responsible for taking 
whatever action is necessary to obtain any pay-
ment that can reasonably be expected under 
no-fault insurance.  

(b) Except as specified in § 411.53, Medicare 
does not pay until the beneficiary has ex-
hausted his or her remedies under no-fault in-
surance. 

(c) Except as specified in § 411.53, Medicare 
does not pay for services that would have been 
covered by the no-fault insurance if the benefi-
ciary had filed a proper claim. 

(d) However, if a claim is denied for reasons 
other than not being a proper claim, Medicare 
pays for the services if they are covered under 
Medicare.  

42 C.F.R. § 411.51. The cross-referenced § 411.53 pro-
vides:  

§ 411.53 Basis for conditional Medicare pay-
ment in no-fault cases.  

(a) A conditional Medicare payment may be 
made in no-fault cases under either of the fol-
lowing circumstances:  

(1) The beneficiary has filed a proper 
claim for no-fault insurance benefits but 
the intermediary or carrier determines 
that the no-fault insurer will not pay 
promptly for any reason other than the 
circumstances described in § 411.32(a)(1). 
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This includes cases in which the no-fault 
insurance carrier has denied the claim.  
(2) The beneficiary, because of physical or 
mental incapacity, failed to meet a claim-
filing requirement stipulated in the policy.  

(b) Any conditional payment that CMS 
makes is conditioned on reimbursement to 
CMS in accordance with subpart B of this 
part.  

42 C.F.R. § 411.53. Further, 42 C.F.R. § 411.32(a)(1) in-
cludes the following limitation: “Medicare benefits are 
secondary to benefits payable by a primary payer even if 
State law or the primary payer states that its benefits are 
secondary to Medicare benefits or otherwise limits its 
payments to Medicare beneficiaries.”  

The term “promptly, when used in connection with pri-
mary payments, except as provided in § 411.50, for pay-
ments by liability insurers, means payment within 120 
days after receipt of the claim.” 42 C.F.R. § 411.21. Fur-
thermore, under § 411.50,  

Prompt or promptly, when used in connection 
with payment by a liability insurer means pay-
ment within 120 days after the earlier of the fol-
lowing:  

(1) The date a claim is filed with an insurer 
or a lien is filed against a potential liability 
settlement.  
(2) The date the service was furnished or, in 
the case of inpatient hospital services, the 
date of discharge.  

42 C.F.R. § 411.50. 
Lynette Duncan claims that 42 C.F.R. § 411.51(a) 

(“The beneficiary is responsible for taking whatever ac-
tion is necessary to obtain any payment that can reasona-
bly be expected under no-fault insurance”) requires her to 
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bring an action against Liberty Mutual and thus incur 
costs to vindicate Medicare’s reimbursement rights as a 
secondary payer under the MSPA. This reads far too 
much into the regulation. A more correct reading would 
be that a Medicare beneficiary with no-fault insurance is 
required to file a claim for the payment of medical costs 
with the no-fault insurer first. This is consistent with the 
status of no-fault insurers as primary payers under the 
MSPA and is no more burdensome than the regular pro-
cess of filing a claim with a no-fault insurer when Medi-
care coverage is not involved. 42 C.F.R. § 411.51(d) then 
provides that Medicare pays for covered services “if a [no-
fault] claim is denied for reasons other than not being a 
proper claim.” Under § 411.53(a)(1), Medicare may make 
conditional payments if the beneficiary had filed a claim 
with the no-fault insurer, but the intermediary or carrier 
determines that the no-fault insurer will not make the 
payments promptly. That is precisely what happened 
here. 

There is no indication in this clear regulatory frame-
work that a Medicare beneficiary is required to bring suit 
to compel his no-fault insurer to reimburse Medicare for 
its conditional payments. Of course, a Medicare recipient 
may choose to bring an action against a no-fault insurer in 
hopes of obtaining double damages contemplated under 
the MSPA. Indeed, this seems to be the case here. The 
double-damages incentive of the private right of action 
under the MSPA is meant to protect Medicare’s interest 
and is a legitimate consideration for bringing a suit 
against recalcitrant primary insurers. See Baptist Mem’l 
Hosp., 45 F.3d at 998; Bio-Med. Applications, 656 F.3d at 
295. However, such purported protection of Medicare’s in-
terests alone does not suffice to bestow Article III stand-
ing on a plaintiff who himself has not suffered any injury-
in-fact otherwise. See Spokeo, 136 S. Ct. at 1549. “[T]here 
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is no such thing as an anything-hurts-so-long-as-Con-
gress-says-it-hurts theory of Article III injury.” Huff v. 
TeleCheck Servs., Inc., 923 F.3d 458, 463 (6th Cir. 2019), 
cert. denied, 140 S. Ct. 1117 (2020) (quotation omitted). If 
the voluntarily incurred expenses of bringing a suit under 
the MSPA could be used by themselves to show “an inva-
sion of a legally protected interest which is . . . concrete 
and particularized,” Lujan, 504 U.S. at 560, this element 
of Article III standing would always be satisfied by any 
plaintiff who incurs legal expenses. But “interest in attor-
ney’s fees is, of course, insufficient to create an Article III 
case or controversy where none exists on the merits of the 
underlying claim.” Lewis v. Cont’l Bank Corp., 494 U.S. 
472, 480 (1990).  

* * * 
No discernible regulatory burden was imposed on Da-

vid Duncan under 42 C.F.R. § 411.51(a), and Lynette Dun-
can failed to demonstrate otherwise that the estate of Da-
vid Duncan suffered injury as a result of Liberty Mutual’s 
failure to promptly reimburse Medicare for its conditional 
payments. Therefore, we hold that Lynette Duncan failed 
to establish Article III standing to bring a claim under the 
MSPA.  

Although Lynette Duncan purports to find it “awk-
ward” that Liberty Mutual challenged her standing in 
federal court after it removed the case from state court, 
the MSPA claim involves federal-question jurisdiction, 
and Lynette Duncan still needs to establish her Article III 
standing for her federal claim. See Lujan v. Defs. of Wild-
life, 504 U.S. at 561; see also Schueler v. Weintrob, 105 
N.W.2d 42, 48 (Mich. 1960) (“Michigan has, of course, ad-
hered to the rule that a State court is bound by the au-
thoritative holdings of Federal courts upon Federal ques-
tions.”); Harper v. Brennan, 18 N.W.2d 905, 906 (Mich. 
1945) (“We have in mind that where federal questions are 
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involved we are bound to follow the prevailing opinions of 
the United States Supreme Court.”). 

We therefore hold that the district court properly dis-
missed Lynette Duncan’s MSPA claim for lack of stand-
ing, before remanding her remaining claims to state court. 
Because we hold that Lynette Duncan lacked standing to 
bring her only claim that would trigger federal jurisdic-
tion under the MSPA, we need not reach the merits of her 
MSPA claim. 

III. CONCLUSION 
For the foregoing reasons, we AFFIRM the district 

court’s dismissal of Lynette Duncan’s double-damages 
claim under the MSPA for lack of standing.

 
HELENE N. WHITE, Circuit Judge, dissenting in 

part.  
I respectfully dissent from the majority’s determina-

tion that Lynette Duncan, as representative of David 
Duncan’s estate, lacks Article III standing to pursue a 
claim under the Medicare Secondary Payer Act 
(“MSPA”). And to the extent the majority also holds that 
Congress did not intend to create a private cause of action 
under these circumstances, I dissent from that determi-
nation as well. I would also reverse the district court’s 
merits determination because it imposes a requirement 
not found or implied in the statute. 

This court has been consistent in its description of the 
history and purposes of the MSPA, as accurately set forth 
in Section I.B. of the majority opinion. In an effort to con-
trol costs, the MSPA changed Medicare’s status from pri-
mary payer to secondary payer, but provided that “when 
a primary plan must pay but will not do so promptly, Med-
icare may make a conditional payment,” Bio-Med. Appli-
cations of Tenn., Inc. v. Cent. States Se. & Sw. Areas 
Health & Welfare Fund, 656 F.3d 277, 286 (6th Cir. 2011), 
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and then recover the conditional payment from the pri-
mary payer. The MSPA also created a private cause of ac-
tion for double damages when medical bills are improp-
erly denied by primary payers and instead paid by Medi-
care. 42 U.S.C. § 1395y(b)(3)(A). In such cases, the gov-
ernment is subrogated to the right of the private party for 
the recovery of such funds. 42 U.S.C. § 1395y(b)(2)(B)(iv); 
Manning v. Utilities Mut. Ins. Co., Inc., 254 F.3d 387, 394 
(2nd Cir. 2001). The double-damages recovery is not a 
windfall for the private plaintiff, but rather a necessary 
incentive for private plaintiffs to pursue enforcement of 
their rights against primary payers, to the benefit of Med-
icare. Bio-Med. Applications, 656 F.3d at 294–95. Without 
the availability of double damages in cases like this, where 
the plaintiff is forced to establish the primary payer’s lia-
bility through the pursuit of litigation, a private plaintiff 
might have no incentive to bring the case because Medi-
care would be entitled to collect the bulk, if not all, of the 
recovery through reimbursement. Thus, the double-dam-
age provision simply assures that the victorious plaintiff 
receives something for her efforts.  

It is unclear whether the majority concludes that Dun-
can’s claim does not fall within the private-action provi-
sion of the MSPA, or that it does, or might, but neverthe-
less fails to meet Article III’s standing requirements. 
There is language to support both interpretations. The 
majority’s discussion—in the context of not rendering the 
provision nugatory—of alternative circumstances in 
which an insured might have the requisite injury-in-fact 
to pursue a private action would seem to address the 
proper construction of the statute, not the constitutional 
standing issue. Likewise for the majority’s discussion of 
the MSPA’s not being a qui tam statute. But elsewhere, 
the majority speaks solely in Article III standing terms. I 
address both possibilities.  
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The state lawsuit successfully pursued by Duncan 
seems to be precisely the type of action contemplated by 
the MPSA’s private-action provision. Although Duncan 
could have simply accepted that Medicare satisfied the 
medical bills and confined the state lawsuit to a claim for 
other items covered by Michigan No-Fault insurance, 
such as allowable expenses or wage loss, the estate en-
deavored to establish its entitlement to all the benefits 
Liberty Mutual had denied. Apparently, as contemplated 
by the MSPA, Duncan and her attorney were more famil-
iar with the facts of the case and the operation of Michi-
gan’s No-Fault law, see Stalley v. Catholic Health Initia-
tives, 509 F.3d 517, 524 (8th Cir. 2007) (“The thinking be-
hind the statute is apparently that . . . the beneficiary can 
be expected to be more aware than the government of 
whether other entities may be responsible to pay his ex-
penses . . .”), and believed that Liberty Mutual had wrong-
fully denied coverage for Duncan’s medical bills, shifting 
responsibility to Medicare. As a result of the lawsuit, 
Medicare recovered its conditional payments where it 
otherwise would not have. There is no sound reason for 
construing the MSPA as excluding all claims by insureds 
who, like Duncan, cannot show personal financial harm 
caused by the primary payer shifting responsibility to 
Medicare, especially where such harm is likely never to 
occur.  

The majority asserts that its interpretation does not 
render the MSPA’s private cause of action nugatory be-
cause under different circumstances an insured might 
show injury resulting from a primary payer’s refusal to 
pay medical costs. The majority offers the examples of an 
insured wishing to be treated by doctors or in facilities 
that do not accept Medicare, and an insured desiring to 
receive treatments not covered by Medicare that would 
have been covered by the primary payer. But it is unclear 
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how a patient’s desire for treatments that the patient ei-
ther did not receive, or at the very least Medicare did not 
pay for, would support a claim for double damages under 
the MSPA, which, by definition, involves conditional pay-
ment by Medicare. Thus, I am not persuaded by the ma-
jority’s argument that its approach would not render the 
MSPA’s private-action provision nugatory in the case of 
insureds.  

The majority also devotes a significant portion of its 
analysis to the fact that the MSPA is not a qui tam stat-
ute. That is correct; the MSPA is not a qui tam statute. 
And for that reason, this court properly dismissed the 
plaintiff’s claim in Stalley v. Methodist Healthcare for 
lack of standing. 517 F.3d 911, 919 (6th Cir. 2008). But the 
plaintiff in Stalley v. Methodist sought to pursue a double-
damage claim against tobacco companies for medical ex-
penses paid by Medicare on behalf patients with lung dis-
ease. Stalley was not a Medicare beneficiary, was not 
Medicare eligible, and was not denied coverage for a med-
ical procedure by a primary payer. Id. at 916. Therefore, 
a statute specifically permitting suit in the government’s 
name by a stranger to the underlying payment dispute—
a qui tam statute—would have been necessary for Stalley 
to have standing. Here, however, Duncan is not a stranger 
to the underlying payment dispute. Although her claim 
for double damages under the MSPA is a statutory cause 
of action, it cannot be divorced from the alleged improper 
denial of benefits payable under David Duncan’s insur-
ance contract. Recognizing that the MPSA covers double-
damage actions brought by insureds against their insur-
ers when they wrongfully deny medical payments does 
not turn the MPSA into a qui tam statute. See Netro v. 
Greater Baltimore Med. Ctr., Inc., 891 F.3d 522, 528 (4th 
Cir. 2018). 
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The same lines of reasoning lead me to conclude that 
Duncan has Article III standing to pursue a claim under 
the MSPA. The majority supports its decision with the as-
sertion that courts should not “invent injuries where none 
exist to preserve the validity of the private-right-of-action 
provision of the MSPA.” But we need not invent an injury 
in this case to find standing—Duncan’s loss of the benefit 
of his bargain with Liberty Mutual is a cognizable injury-
in-fact. Springer v. Cleveland Clinic Emp. Health Plan 
Total Care, 900 F.3d 284, 287 (6th Cir. 2018). In that re-
gard, this case is entirely unlike the cases in which this 
court has found that plaintiffs failed to establish Article 
III standing for bare procedural violations. See Soehnlen 
v. Fleet Owners Ins. Fund, 844 F.3d 576, 582-583 (6th Cir. 
2016) (plaintiff has no standing to bring ERISA claim 
where plaintiff cannot show that limitations imposed by 
health plan in and of themselves constitute an “injury”); 
Lyshe v. Levy, 854 F.3d 855, 858-61 (6th Cir. 2017) (plain-
tiff lacked standing to assert violation of Fair Debt Col-
lection Practices Act because the harm alleged was not 
concrete or of the kind the FDCPA was designed to pre-
vent); Hagy v. Demers & Adams, 882 F.3d 616, 621-23 
(6th Cir. 2018) (plaintiff lacked standing for “bare proce-
dural violation” of the FDCPA that did not create risk of 
double payment, cause anxiety, or lead to any other con-
crete harm); Huff v. Telecheck Servs., 923 F.3d 458, 468 
(6th Cir. 2019) (plaintiff who could not establish actual in-
jury or a certainly impending, material risk of harm under 
Fair Credit Reporting Act lacked standing). Duncan’s in-
jury from Liberty Mutual’s breach of contract is not a 
mere creature of statute; it is a true injury in fact. 

The only way to get around this is to create a wall be-
tween the breach of contract and the statutory claim un-
der the MSPA. But such a wall is artificial and elevates 
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the majority’s distaste for statutory claims to a constitu-
tional principal that undermines the will of Congress. The 
majority offers no case supporting the proposition that 
Congress may not constitutionally authorize a private 
plaintiff to recover double damages for breach of contract 
in order to increase the likelihood that a governmental 
agency will be reimbursed for conditional payments. I 
note that Gucwa v. Lawley, 731 F. App’x 408 (6th Cir. 
2018), which the majority relies on as persuasive, albeit 
non-binding, authority, is distinguishable in this regard. 
There, the primary payer was a workers’ compensation 
insurer. The plaintiff’s entitlement to workers’ compensa-
tion benefits in that case was statutory, not contractual, 
so it could more plausibly be argued that the plaintiff, 
whose medical expenses were covered by Medicare, suf-
fered a mere procedural violation. Here, Duncan’s right 
to medical benefits was contractual, and the contractual 
breach supports the private cause of action under the 
MSPA.  

Liberty Mutual had no obligation to Medicare, Medi-
caid, or McLaren Oakland independent of its relationship 
to Duncan. Although the MSPA double-damages claim is 
distinct from the contractual claim that Duncan pursued 
in the underlying state-court action, the MSPA claim can-
not fairly be regarded as entirely independent of Liberty 
Mutual’s contractual obligations to David Duncan.1 And 
this court has been clear that an insured’s standing to pur-
sue a breach-of-contract action does not depend on a 

 
1 It is a separate question, not raised by the parties, whether Dun-

can should have brought her MSPA claim in the same action in which 
she brought her contract claim. Had she done so, and had the case 
been removed at that time, I can only assume that the majority would 
still hold the MPSA claim subject to dismissal for failure to show mon-
etary damages flowing from Liberty Mutual’s denial of liability for 
medical benefits. 
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showing of monetary loss flowing from the breach. 
Springer, 900 F.3d at 287 (6th Cir. 2018) (holding that an 
insurance beneficiary suffers an injury-in-fact when de-
nied health benefits owed under the plan, without regard 
to whether the beneficiary suffered out-of-pocket loss). 

The majority recognizes that Medicare is subrogated 
to the beneficiary’s right to receive payments from the 
primary payer, and Medicaid2 and McLaren Oakland filed 
claims against Duncan’s estate to secure reimbursement 
from any recovery by the estate from Liberty Mutual. Alt-
hough these subrogation rights clearly establish the 
subrogees’ standing to intervene in this case, it is not clear 
why those rights, or the initial payments that created 
them, negate the Duncan estate’s Article III standing to 
pursue statutory double damages under the MSPA for 
Liberty Mutual’s failure to make timely payment of med-
ical benefits under its contract, given that the MSPA 
claim provides the recovery from which reimbursement to 
the subrogees is made feasible. The Duncan estate’s fail-
ure to receive the benefit of its bargain with Liberty Mu-
tual is the harm underlying both the breach-of-contract 
and MSPA claims. Although Medicare suffered a financial 
harm when it conditionally covered David Duncan’s med-
ical costs, Medicare did so to alleviate the burden to Dun-
can and his medical providers from Liberty Mutual’s 
breach of contract. The fact that a third-party, here, Med-
icare, stepped in to alleviate the harm resulting from the 
breach of contract does not erase the insured’s injury-in-
fact. See Springer, 900 F.3d at 287–88.  

Finally, it is not clear why the majority’s proposed hy-
potheticals establish Article III standing where Duncan 

 
2 It appears that both Medicare and Medicaid made payments 

when Liberty Mutual failed to cover Duncan’s medical bills. 
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falls short. The majority recognizes that “in all these situ-
ations the insured’s claim against the primary plan would 
be contractual,” but asserts nonetheless that the hypo-
thetical plaintiffs would have standing because “the in-
sured suffered an independent injury due to Medicare’s 
making conditional payments when the primary plan re-
fused to pay medical costs.” However, in the majority’s 
hypotheticals, as here, the underlying injury is not due to 
Medicare’s making conditional payments; rather, it is due 
to the primary plan’s refusal to pay claims in violation of 
a contract. Although the extent of the harm may be differ-
ent, these hypothetical plaintiffs all suffer the same un-
derlying injury as the Plaintiff in this action—denial of the 
benefits owing under their primary plan. The fact that 
Duncan’s injury, like all the hypothetical plaintiffs de-
scribed in the majority opinion, also supports a claim for 
breach of contract does not negate her standing to seek 
double damages under the MSPA.  

Turning to the merits determination, although the 
statute requires that the primary payer’s “demonstrated 
responsibility” for medical expenses be separately estab-
lished in certain circumstances, specifically in the instance 
of tortfeasor liability, such a showing is not required when 
the claim is based on contract. Bio-Med. Applications, 656 
F.3d at 290–91; 42 C.F.R. § 411.22(b)(3). And nowhere 
does the MSPA signal that bad faith or unreasonableness 
is required, or that Medicare must have first demanded 
reimbursement of the amount sought to be recovered by 
the private plaintiff. Congress could have so provided, but 
did not, apparently being more concerned with incentiviz-
ing private plaintiffs to recover funds from which to reim-
burse Medicare for conditional payments that rightfully 
should have been made by primary payers.  
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For the foregoing reasons, I would reverse the district 
court’s determinations that Lynette Duncan lacks stand-
ing to pursue a claim under the MSPA as the personal 
representative of David Duncan’s estate3 and that Liberty 
Mutual has no liability under the double-damages provi-
sion of the MPSA.

 
 

 
3 I note that the Eleventh and Fourth Circuits have held that a 

Medicare beneficiary has standing to pursue a claim under the MSPA 
where the beneficiary alleges that the primary payer failed to fulfil 
its obligation to cover the beneficiary’s medical costs and Medicare 
made conditional payments to cover those costs. Blue Cross & Blue 
Shield of Fla., Inc., 116 F.3d 1364 (11th Cir. 1997) (per curiam) (hold-
ing that employees “who have not suffered an injury in that they have 
been covered by Medicare for the medical care [that] they have re-
ceived retain a sufficient interest in this action for purposes of the 
Constitutional ‘case or controversy’ requirement”); Netro 891 F.3d at 
526 (holding that a plaintiff suffers a recognizable injury-in-fact 
where defendant was legally obligated to pay for plaintiff’s care and 
refused to do so). Other circuits have assumed beneficiary standing, 
while not directly ruling on the issue. See Woods v. Empire Health 
Choice, Inc., 574 F.3d 92, 97 (2d Cir. 2009) (“Woods’s evidence, even 
if considered, can establish only that he has standing to pursue an 
action to recover the amounts he alleges to have been improperly paid 
by Medicare for medical care that he personally received.”); Stalley, 
509 F.3d at 527 (“Congress contemplated that Medicare beneficiaries 
could recover double damages to vindicate their private rights when 
their primary payers fail to live up to their obligations, even if Medi-
care has made a conditional payment of the beneficiaries’ expenses.”); 
Manning v. Utilities Mut. Ins. Co., 254 F.3d 387, 394 (2d Cir. 2001) 
(“The MSP creates a private right of action for individuals whose 
medical bills are improperly denied by insurers and instead paid by 
Medicare, and the government is subrogated to the right of the pri-
vate citizen for the recovery of such funds.”) I recognize that all these 
cases, except Netro, were decided before Spokeo. Still, the majority 
cites no case holding that an insured bringing an MSPA double-dam-
ages case under these circumstances lacks standing and so creates a 
circuit split. 
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APPENDIX B 
 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

LYNETTE DUNCAN, 

Plaintiff, 

and 

MCLAREN OAKLAND and MICHIGAN DEPART-
MENT OF HEALTH AND HUMAN SERVICES 

Intervening Plaintiffs 

vs. 

LIBERTY MUTUAL INSURANCE CO., 

Defendant. 
_________________ 

Civil Action No. 16-CV-12759 
HON. BERNARD A. FRIEDMAN 

Filed June 25, 2019 
_________________ 

OPINION ON REMAND 

This matter is presently before the Court on the Sixth 
Circuit’s opinion and order “remand[ing] the action to the 
district court to consider whether the Estate has stand-
ing.” Duncan v. Liberty Mut. Ins. Co., 745 F. App’x 575, 
578 (6th Cir. 2018). 
Background 

Plaintiff is the personal representative of the estate of 
David Duncan who died in December 2014, approximately 



45a 
 

 
276878.1 

two years after he was severely injured in an automobile 
accident in January 2013. Defendant Liberty Mutual In-
surance Company (“Liberty Mutual” or “defendant”) is 
Duncan’s no-fault insurer. In her second amended com-
plaint (“SAC”), plaintiff asserts three claims. Count I is a 
breach of contract claim, in which plaintiff alleges that de-
fendant has failed to pay personal injury protection 
(“PIP”) benefits that are due under Duncan’s insurance 
policy with defendant and under Michigan’s No-Fault 
Act,1 plus costs, interest, and attorney fees. Count II 
seeks a declaration regarding the applicability of the No-
Fault Act and the amounts due. And Count III seeks dam-
ages under the Medicare Secondary Payer Act (“MSPA”), 
42 U.S.C. § 1395y(b)(3), in the amount of twice what Med-
icare has conditionally paid.2 As plaintiff alleges that 

 
1 Plaintiff alleges that defendant has paid $20,181.00 of the 

$173,461.10 bill from intervening plaintiff McLaren Oakland, where 
Duncan was hospitalized from January 13 to 28, 2013. SAC ¶ 23. On 
January 28, 2013, Duncan was discharged from the hospital to a sub-
acute rehabilitation facility and then to a long-term care facility, 
where he died in December 2014. Id. ¶ 37. 

2 As Judge Berg explained in Nawas v. State Farm Mut. Auto. Ins. 
Co., No. 13-11158, 2014 WL 4605601, at *3 (E.D. Mich. Sept. 15, 2014), 

[t]he Medicare Secondary Payer Act “designates certain 
private entities – such as a group health plan, a worker’s 
compensation plan, or an automobile or liability insurance 
plan – as ‘primary payers’ that have the responsibility to 
pay for a person’s medical treatment.” Id. Under this Act, 
Medicare does not have to pay if payment for covered med-
ical services has been or is reasonably expected to be made 
by a primary payer. See id.; 42 U.S.C. § 1395y(b)(2)(A). 
However, “[i]f the primary payer has not paid and will not 
promptly do so,” Medicare is empowered to “conditionally 
pay the cost of the treatment.” Stalley, 517 F.3d at 915; see 
42 U.S.C. § 1395y(b)(2)(B)(i). Medicare may then seek re-
imbursement for any conditional medical payments from 
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“Medicare has conditionally paid $225,668.293 for medical 
services and items for Mr. Duncan’s care arising out of the 
accident,” SAC ¶ 29, she seeks double this amount, i.e., 
$451,336.58, on this count. 

In March 2016, shortly before defendant removed the 
matter to this Court, a portion of the case was tried to a 
jury in Oakland County Circuit Court. Based on the jury’s 
verdict, the state court entered a judgment in April 2016 
to the effect that plaintiff’s decedent “suffered an acci-
dental bodily injury that arose out of the use or operation 
of a motor vehicle . . . that caused or contributed to his 
anoxic brain injury on January 11, 2013.” Defendant con-
cedes that “[s]tate court causation ha[s] been deter-
mined.” Def.’s Mot. ¶ 5.  

McLaren Oakland, where Duncan was hospitalized 
from January 13 to 28, 2013, has intervened as a plaintiff 
to obtain no-fault benefits for the medical services it ren-
dered to Duncan. McLaren Oakland alleges that the total 
bill for these services is $173,203.10. Intervening Compl. 
¶ 6. In response to plaintiff’s motion for partial summary 
judgment, McLaren Oakland states that it seeks 

 
the primary payer. See Stalley, 517 F.3d at 915; 42 U.S.C. 
§ 1395y(b)(2)(B)(iii).  

 

In addition, “[t]he Medicare Secondary Payer Act also cre-
ates a private right of action, with double recovery, to en-
courage private parties who are aware of nonpayment by 
primary plans to bring actions to enforce Medicare’s 
rights.” Stalley, 517 F.3d at 916 (citing 42 U.S.C. 
§ 1395y(b)(3)(A)). 

3 Of this total amount, plaintiff alleges that Medicare conditionally 
paid $58,229.22 to McLaren Oakland. See SAC ¶ 28. Presumably, the 
balance ($167,439.07) of Medicare’s payments was paid to other med-
ical care providers. 
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“$95,050.88 in outstanding bills, plus no-fault statutory in-
terest and attorney fees.” McLaren Oakland’s Resp. ¶ 17. 
The difference between the original and the currently out-
standing McLaren Oakland bills is $78,152.22, which is, 
approximately, the sum of $58,229.22 conditionally paid by 
Medicare and $20,181.00 paid by defendant.  

Prior to the Oakland County jury verdict, defendant 
denied any liability for David Duncan’s medical expenses 
(or other no-fault benefits) on the theory that his injuries 
were not caused by the car accident. Based on the opinions 
of its experts who reviewed the medical records, defend-
ant argued that Duncan suffered a fatal heart attack while 
driving. After Medicare initially informed defendant that 
it was responsible for reimbursing Medicare for the “con-
ditional payments” at issue in this case, defendant ob-
jected and it eventually succeeded in persuading Medi-
care to change its mind. In a letter to defendant dated 
June 19, 2015, Medicare stated that it had reversed its po-
sition on reimbursement and that Liberty Mutual owed 
Medicare “zero.” 

When the jury reached its verdict and the state court 
entered judgment thereon in April 2016, defendant 
promptly notified Medicare of this new development. This 
caused Medicare to reverse its position again. In a letter 
to defendant dated October 26, 2016, Medicare stated that 
defendant was, after all, responsible for reimbursing 
Medicare for its conditional payments. Defendant indi-
cates that it accepts Medicare’s position and is simply 
waiting for Medicare to present a final bill and that it “had 
set up an escrow into which monies were paid by Liberty 
Mutual for the direct purpose of providing for appropriate 
payment to the appropriate payees.” Def.’s Supp. Br. 
(docket entry 57) at 7.  

As noted, the state court jury returned its verdict in 
March 2016 and the state court entered judgment in April. 
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On July 1, 2016, plaintiff amended her complaint to assert 
a MSPA double damages claim, and defendant removed 
the case based on this federal question. 
Cross Motions for Partial Summary Judgment 

Plaintiff and defendant filed cross motions for partial 
summary judgment on plaintiff’s double damages claim 
(Count III) raising this issue: Has defendant “fail[ed] to 
provide for primary payment (or appropriate reimburse-
ment)” under 42 U.S.C. § 1395y(b)(3)(A)? This Court, by 
denying plaintiff’s motion and granting defendant’s mo-
tion, answered this question in the negative. Defendant 
did not “fail to provide for primary payment” because it 
had a plausible argument as to why it was not liable under 
the no-fault policy. That argument, based on its experts’ 
opinions, was strong enough to convince Medicare, which 
informed defendant in June 2015 that it owed Medicare 
“zero.” Defendant eventually lost that argument when the 
Oakland County jury returned its verdict in March 2016. 
Defendant immediately informed Medicare of this devel-
opment and it has accepted Medicare’s position that it 
must, after all, reimburse Medicare for Medicare’s condi-
tional payments. As noted, defendant has said that it will 
reimburse Medicare as soon as Medicare presents a final 
bill. Once defendant pays that bill, it will have made “ap-
propriate reimbursement” – appropriate in the sense that 
it will be made in accordance with the statute and regula-
tions, which permit Medicare to collect conditional pay-
ments directly from a “primary payer” such as defendant 
and for a primary payer to contest liability and the 
amounts at issue. 

Defendant’s behavior saves it from liability for double 
damages. The double damages provision is intended as an 
incentive for a beneficiary or a medical care provider or 
Medicare itself to sue an insurer who wrongfully fails to 
pay under a healthcare or no-fault or liability policy. A 
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beneficiary who succeeds with such a suit pays half of the 
recovery back to Medicare (thereby saving the govern-
ment the time and expense of this collection effort), while 
the beneficiary keeps the other half as his/her reward for 
playing the role of “private attorney general.” But the 
double damages statute may not be used against an in-
surer, such as defendant in the present case, who has a 
legitimate defense to liability – particularly when, as here, 
Medicare itself is persuaded, at least at the outset, that 
the defense has merit. Double damages are all the more 
inappropriate against an insurer who, as here, agrees to 
repay Medicare once its liability has been established.4 

For these reasons, the Court concluded – in denying 
plaintiff’s motion for partial summary judgment and 

 
4 This result comports with a number of cases that have indicated 

that double damages liability under the MSPA should apply only 
when the insurer has acted unreasonably in denying the underlying 
claim. See, e.g., Netro v. Greater Baltimore Med. Ctr., Inc., 891 F.3d 
522, 529 (4th Cir. 2018) (suggesting that some level of “recalcitrance” 
by the insurer must be present to support a MSPA double damages 
claim); Stalley v. Catholic Health Initiatives, 509 F.3d 517, 525 (8th 
Cir. 2007) (suggesting that such claims are meant for “recalcitrant 
insurer[s]”); Bio-Medical Applications of Tenn., Inc. v. Central 
States SE & SW Areas Health & Welfare Fund, 656 F.3d 277, 294 
(6th Cir. 2011) (stating that “it is not harsh to impose such liability 
against entities who renege upon a pre-existing contractual arrange-
ment to provide healthcare coverage”); Manning v. Utils. Mut. Ins. 
Co., 254 F.3d 387, 394 (2nd Cir. 2001) (stating that the statute “creates 
a private right of action for individuals whose medical bills are im-
properly denied by insurers and instead paid by Medicare”); and Col-
lins v. Wellcare Healthcare Plans, Inc., 73 F. Supp. 3d 653, 669-70 
(E.D. La. 2014) (noting that “a primary plan must fail to provide re-
imbursement in order to afford [plaintiff] the right to pursue double 
damages. Failure connotes an active dereliction of a duty, and the 
award of double damages is intended to have a punitive effect on plans 
who intentionally withhold payment.”). 



50a 
 

 
276878.1 

granting defendant’s motion for partial summary judg-
ment – that defendant did not “fail to provide for primary 
payment (or appropriate reimbursement)” under 42 
U.S.C. § 1395y(b)(3)(A). Defendant had no obligation to 
pay David Duncan’s medical expenses under his no-fault 
policy because defendant had a legitimate defense, which 
Medicare initially accepted, namely, that Duncan’s inju-
ries were caused by his heart attack, not by the automo-
bile accident. Once the jury decided the liability issue in 
plaintiff’s favor, defendant accepted responsibility to re-
imburse Medicare for its conditional payments and, more-
over, put money aside to make those payments. This is not 
a case of an insurer who, without a legitimate basis for do-
ing so, has refused to pay a plainly meritorious claim. To 
the contrary, defendant appears to have acted completely 
within its rights. When Duncan was injured, defendant 
promptly notified Medicare. When Medicare informed de-
fendant that it was primarily responsible for Duncan’s 
medical bills, defendant used the administrative appeal 
procedure and persuaded Medicare to change its mind. 
When the jury’s verdict was returned, defendant again 
promptly notified Medicare. And when Medicare changed 
its mind based on that verdict, defendant agreed to pay 
and requested a final bill. 

Plaintiff claims credit for forcing defendant to accept 
responsibility for reimbursing Medicare. Plaintiff asserts 
that defendant never would have agreed to pay if plaintiff 
had not brought the Oakland County lawsuit. This may be 
true, but it does not change the fact that (1) defendant was 
permitted to contest its liability under the no-fault policy; 
(2) defendant behaved appropriately in challenging ad-
ministratively Medicare’s initial decision to seek reim-
bursement for the conditional payments; and (3) once its 
liability was determined, defendant conceded its respon-
sibility to reimburse Medicare. 
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Upon granting summary judgment for defendant on 
this claim, the Court remanded the remaining claims to 
state court pursuant to 28 U.S.C. § 1367(c)(3). 
Standing 

In its August 16, 2018, opinion, the Sixth Circuit re-
manded this matter for this Court “to consider whether 
the Estate has standing.” The court of appeals explained: 

For standing, a plaintiff needs to show that “(1) 
[he or she] has suffered an ‘injury-in-fact’ that 
is (a) concrete and particularized and (b) actual 
or imminent, not conjectural or hypothetical; 
(2) the injury is fairly traceable to the chal-
lenged action of the defendant; and (3) it is 
likely, as opposed to merely speculative, that 
the injury will be redressed by a favorable de-
cision.” Cleveland Branch, NAACP v. City of 
Parma, 263 F.3d 513, 523-24 (6th Cir. 2001) 
(quoting Friends of the Earth, Inc. v. Laidlaw 
Envtl. Servs., 528 U.S. 167, 180-81, 120 S.Ct. 
693, 145 L.Ed.2d 610 (2000) ). The Supreme 
Court has stated that “[t]he party invoking fed-
eral jurisdiction bears the burden of establish-
ing these elements.” Lujan v. Defs. of Wildlife, 
504 U.S. 555, 561, 112 S.Ct. 2130, 119 L.Ed.2d 
351 (1992).  
 
For injury-in-fact, there are two elements: the 
injury must be particularized and concrete. 
Spokeo, Inc. v. Robins, --- U.S. ---, 136 S.Ct. 
1540, 1548, 194 L.Ed.2d 635 (2016). To be a par-
ticularized injury, “it must affect the plaintiff in 
a personal and individual way.” Id. (quoting 
Lujan, 504 U.S. at 560 n.1, 112 S.Ct. 2130). 
However, regardless of whether a plaintiff’s in-
jury is particularized, a plaintiff needs “some 
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concrete interest that is affected by the depri-
vation.” Id. at 1552 (quoting Summers v. Earth 
Island Inst., 555 U.S. 488, 496, 129 S.Ct. 1142, 
173 L.Ed.2d 1 (2009)). “Congress’ role in iden-
tifying and elevating intangible harms does not 
mean that a plaintiff automatically satisfies the 
injury-in-fact requirement whenever a statute 
grants a person a statutory right and purports 
to authorize that person to sue to vindicate that 
right.” Id. at 1549. “Article III standing re-
quires a concrete injury even in the context of a 
statutory violation.” Id.  
 
In this particular action, determining whether 
the Estate has standing is a fact intensive ques-
tion. Compare Gucwa v. Lawley, 731 F. App’x 
408, 413-14 (6th Cir. 2018) (hypothesizing that 
a financial loss might show standing), and 
Manning v. Utils. Mut. Ins. Co., 254 F.3d 387, 
391 (2d Cir. 2001) (summarizing a plaintiff’s ar-
gument that he received inferior health care), 
with Netro v. Greater Balt. Med. Ctr., Inc., 891 
F.3d 522, 526-28 (4th Cir. 2018) (stating that a 
beneficiary had standing because a state-court 
judgment required her to pay Medicare and 
she invoked a derivative injury). We have noted 
that “[a] plaintiff does not satisfy the elements 
of standing simply by showing that the insurer 
failed to make payments ‘on [his] behalf’; the 
plaintiff must show that he ‘[him]self suffered 
an injury because a primary plan has failed’ to 
pay.” Gucwa, 731 F. App’x at 414 (second and 
third alterations in original) (quoting Woods v. 
Empire Health Choice, Inc., 574 F.3d 92, 101 
(2d Cir. 2009)). Determining here, for instance, 
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whether Duncan suffered financially or re-
ceived less care because Liberty Mutual failed 
to provide primary payment requires fact find-
ing. See Gucwa, 731 F. App’x at 413-14. 
  
In its review of the matter, the district court did 
not analyze whether the Estate has standing. 
See R. 67 (Order) (Page ID #4758). Accord-
ingly, the district court did not make factual 
findings regarding whether Liberty Mutual in-
jured the Estate by refusing to pay for Dun-
can’s medical expenses and triggering Medi-
care’s conditional payments. Because we do not 
have these findings before us, the district court 
should determine in the first instance this fac-
tually intensive question.  

Duncan, 745 F. App’x at 577-78.  
At the Court’s direction, the parties briefed the stand-

ing issue. Having reviewed these briefs, and the additional 
exhibits submitted by plaintiff, the Court concludes that 
plaintiff has failed to show that she suffered any injury in 
fact from defendant’s failure to pay David Duncan’s med-
ical bills. Those bills were paid conditionally by Medicare 
(and by Medicaid), and defendant has committed to reim-
bursing Medicare upon receiving a final bill. 

Plaintiff’s arguments to the contrary are unpersua-
sive. She first argues that she has standing under 
Springer v. Cleveland Clinic Employee Health Plan To-
tal Care, 900 F.3d 284, 287 (6th Cir. 2018), which recog-
nized standing because plaintiff, a healthcare plan partic-
ipant, “was denied health benefits he was allegedly owed 
under the plan.” Under Springer, plaintiff plainly has 
standing to sue defendant for breach of the automobile in-
surance policy at issue in this case. This claim is asserted 
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in Counts I and II of the SAC, which are now being liti-
gated in state court. But Springer does not show how 
plaintiff has standing to assert its MSPA claim, which is 
asserted in Count III. Each of plaintiff’s claims “must in-
dependently meet the requirements for standing.” 
Kanuszewski v. Mich. Dept. of Health & Human Servs., 
No. 18-1896, 2019 WL 2417390, at *3 (6th Cir. June 10, 
2019). Plaintiff’s assertion that “[u]nder Springer, there is 
simply no doubt that Ms. Duncan [as representative of the 
Estate] has standing at the time of the first removal to 
this court,” Pl.’s Br. at 18, PageID.5402, is correct only as 
to Counts I and II.  

Plaintiff next argues that she has standing under 
Macy v. GC Servs. Ltd. P’ship, 897 F.3d 747 (6th Cir. 
2018). In that case, plaintiffs sued a debt collector for 
sending them letters that misstated their rights under the 
Fair Debt Collection Practices Act (“FDCPA”) to seek 
verification of the debts. Plaintiffs’ only injury consisted 
of receiving the deficient notices, but the court found that 
this sufficed to demonstrate standing because the defi-
cient notices, by themselves, “present a risk of harm to 
the FDCPA’s goal of ensuring that consumers are free 
from deceptive debt-collection practices,” thereby threat-
ening plaintiffs’ rights to contest the debts. Id. at 757. This 
brought plaintiffs’ claim within the category of cases rec-
ognized by the Supreme Court in Spokeo, Inc. v. Robins, 
136 S. Ct. 1540 (2016), “where the violation of a procedural 
right granted by statute is sufficient in and of itself to con-
stitute concrete injury in fact because Congress conferred 
the procedural right to protect a plaintiff’s concrete inter-
ests and the procedural violation presents a material risk 
of real harm to that concrete interest.” Macy, 897 F.3d at 
756. That is to say, by creating a private right of action 
under the FDCPA, Congress “plainly sought to protect 
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consumers’ concrete economic interests,” id. at 757 (quot-
ing Zirogiannis v. Seterus, Inc., 707 F. App’x 724, 727 (2d 
Cir. 2017)), and plaintiffs had standing to protect this in-
terest.  

In the present case, by contrast, plaintiff has not 
shown that Congress, in creating a private right of action 
under the MSPA, sought to protect any “concrete eco-
nomic interest” of individuals such as plaintiff. Rather, the 
clear purpose of this statute is to reduce the financial bur-
den on Medicare by making it the secondary payer for the 
healthcare costs of those who are also covered by a “pri-
mary plan,” such as a group health plan or automobile in-
surance policy. As the Eleventh Circuit has explained, 

[t]he MSP is actually a collection of statutory 
provisions codified during the 1980s with the in-
tention of reducing federal health care costs. 
See Zinman v. Shalala, 67 F.3d 841, 845 (9th 
Cir. 1995) (“The transformation of Medicare 
from the primary payer to the secondary payer 
with a right of reimbursement reflects the over-
arching statutory purpose of reducing Medi-
care costs.”); Provident Life & Accident Ins. 
Co. v. United States, 740 F. Supp. 492, 498 
(E.D. Tenn. 1990) (“The intent of Congress in 
shifting the burden of primary coverage from 
Medicare to private insurance carriers was to 
place the burden where it could best be ab-
sorbed.”). In a nutshell, the MSP declares that, 
under certain conditions, Medicare will be the 
secondary rather than primary payer for its in-
sureds. Consequently, Medicare is empowered 
to recoup from the rightful primary payer (or 
from the recipient of such payment) if Medicare 
pays for a service that was, or should have been, 
covered by the primary insurer.  
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United States v. Baxter Int’l, Inc., 345 F.3d 866, 874-75 
(11th Cir. 2003). Conditional payments made by Medicare 
may be recovered either by the United States or privately, 
see supra n.2, but in either case the interest being pro-
tected is the financial well-being of the Medicare program, 
i.e., that of taxpayers generally, not of any particular indi-
vidual.  

Under these circumstances, the instant matter falls 
within the second category of cases recognized by the Su-
preme Court in Spokeo, “where there is a ‘bare’ proce-
dural violation that does not [fall within the first cate-
gory], in which case a plaintiff must allege ‘additional 
harm beyond the one Congress has identified.’” Macy, 897 
F.3d at 756 (quoting Spokeo, 136 S.Ct. at 1549). In an at-
tempt to show “additional harm,” plaintiff asserts that 
“the regulatory burden imposed on [the Estate] to obtain 
payment from Liberty Mutual is sufficient to satisfy the 
injury-in-fact element of standing.” Pl.’s Br. at 21, 
PageID.5405. But there is no regulatory burden in this 
case because plaintiff was not required to bring suit to co-
erce defendant to reimburse Medicare. Her decision to do 
so was voluntary, motivated presumably by the incentive 
of the double damages provision of the MSPA. Plaintiff 
also points to the attorney fees and costs she has incurred 
in suing defendant in this Court and in state court. See id. 
at 6 and Exs. 3 and 4, PageID.5390 and 5428-5433. But to 
the extent any of those expenses were incurred in pursu-
ing the MSPA claim, plaintiff incurred them voluntarily in 
hopes of recovering double damages under that statute. 
These expenses cannot be used to show “an invasion of a 
legally protected interest which is . . . concrete and partic-
ularized,” Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 
(1992), since otherwise this element of standing could al-
ways be established by any litigant who has incurred such 
expenses regardless of the nature of the underlying claim. 
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In short, the Court concludes that plaintiff lacks 
standing in this matter because she has failed to demon-
strate the injury-in-fact element of standing. That is, 
plaintiff has not shown that the Estate has been person-
ally and concretely affected by defendant’s failure to pay 
the medical expenses at issue in this case when plaintiff 
first demanded that it do so. Those expenses were condi-
tionally paid by Medicare, and defendant has committed 
to reimburse Medicare upon receiving a final bill.  

Plaintiff has not shown that the Estate “suffered an 
injury because [defendant] has failed to pay,” Gucwa, 731 
F. App’x at 414, either financial or otherwise. Accordingly,  

IT IS ORDERED that Count III of the complaint is 
dismissed for lack of jurisdiction, as plaintiff lacks stand-
ing.  

IT IS FURTHER ORDERED, alternatively, that as 
to Count III plaintiff’s motion for partial summary judg-
ment is denied and defendant’s motion for partial sum-
mary judgment is granted.  

 
Dated:  June 25, 2019 
Detroit, Michigan 

s/ Bernard A. Friedman  
BERNARD A. FRIEDMAN 
SENIOR UNITED STATES 
DISTRICT JUDGE 
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APPENDIX C 

No. 19-1796 

United States Court of Appeals 
for the Sixth Circuit 
_________________ 

LYNETTE DUNCAN, as Personal Representative of 
the Estate of David Duncan, Deceased, 

Plaintiff-Appellant, 
 

MICHIGAN DEPARTMENT OF HEALTH AND HU-
MAN SERVICES,  

Intervenor 
 

v. 
 

LIBERTY MUTUAL INSURANCE COMPANY 

Defendant, Appellee. 
_________________ 

ORDER 
_________________ 

Before 

BOGGS, SUTTON, and WHITE, Circuit Judges 
_________________  

FILED  
Jun 02, 2021 

DEBORAH S. HUNT, Clerk 
_________________   
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The court received a petition for rehearing en banc. 
The original panel has reviewed the petition for rehearing 
and concludes that the issues raised in the petition were 
fully considered upon the original submission and decision 
of the case. The petition then was circulated to the full 
court. No judge has requested a vote on the suggestion for 
rehearing en banc.  

Therefore, the petition is denied.  

ENTERED BY ORDER OF THE COURT 

s/Deborah S. Hunt     

Deborah S. Hunt, Clerk 

 
 
 
  




