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QUESTIONS PRESENTED:

Whether the Habeas. Court proceeding and asjudication
of the claim regarding a Batson issue did not result in a decision
that was contrary to, or involved an unreasonable application of
misapplied facts in the state court, as clearly established Federal
Laws, as determine by the Supreme Court of the United States, or
was based on an unreasonable determinétion of the facts in light
;f the evidence presented in the Federal Habeas Court proceeding,
thus the District Court abuse of discretion on its part when it
denied Petitioner Batson claim that was clearly demonstrated in

the state court proceeding?

Whether Respondent to the Federal Habeas Court
mischaracterzies Allen's positions in state court, and misrepresents
the factual record with the most salient facts regarding a Batson
violation, thus failed to properly engage in demonstrating the
Supreme Court requirements regarding a Batson claim to the Federal

Habeas Court in its Answer and Memorandum?
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IN THE SUPREME COURT OF THE UNITED STATES

E'MARIO C. ALLEN,

PETITION FOR A WRIT

Petitioner, OF CERTIORARI TO THE
SECOND CIRCUIT COURT
OF APPEALS

DOCKET NO:

DALE A. ARTUS,

Respondent.

TSR ST o e R e W wh arh e ke amn BT wme vn Wit e W e ST W WS e WS e min wve e P e e e e e S e e e

E'Mario c. Allen, respectfully Petition for a Writ

of Certiorari to review the judgment entered by the United States
Supreme Court, Second Circuit, Court of Appeals of the District

Court of Western New York.

OPINIONS BELOW:

The opinion of the Udited States Supreme Court, for
the Second Circuit, Court of Appeals, _F.3d ___ + 2nd Cir.
Crt. (2021), and the opinion of the Western District Court.of
New York, Buffalo Division, ____ F.Supp.3d __ , (WDNY 2020)

is therefore, reportéd.

JURISDICTION:

The United States Court of Appeals for the Second
Circuit affirmed Petitioner's Federal 28 USC 2254 Habeas Corpus
on July 14, 2021, mandate entered on July 14, 2021, and the Western
District Court for New York State; Buffalo Division denied Petitioner
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Federal Habeas Corpus Petitioner under 28 USC 2254 for relief on
November 18, 2020 in its (40):page written denial; (see Appendix

A & B)[Both Federal Habeas Corpus Decision & Order].

CONSTITUTIONAL PROVISIONS INVOLVED:

The Sixth Amendment of the United States Constitution
and Equal Protection Clause of the United States Constitution offers
every citizen the guarantee. And it should not be violated by the
'discriminatory use of peremptory'vchallenge pursuant to the
Fourteenth Amendment of the United States Constitution, and the
Same goes for the Sixth Amendment right to a fair trial pursuant
to Batson[In all criminal prosecutions the accused shall enjoy the
right to a'speddy and fair trial, and public trial, by an impartial
Jury of his/her peers of the United States, and the district where
(in) the crime was committed, and the Fourteenth Amendment intert
(wined) with the Fifth Amendment of the United States Constitution
provides, in relevant part, "...nor shall any State deprive any
person of...life,...liberty,...property without affording him due

process of law".

STATEMENT OF CASE:

This case presents the novel questions of constitution
(ality) regarding Equal Protection under the"law requires a criminal
trial free of racial discrimination”in the jury selection process
to ensure a criminal defendant of his Sixth Amendment right to a
fair trial for people of color and of his peers. And even under the

Equal Protection Clause, even one single ground/instances of race
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-discrimination against a 'prospective' juror is 'impermissible!
violating the Sixth and Foureenth Amendment of the United States
Constltutlon. Because the Equal Protection Clause of the United
States Constitution forbids the States tb strike 'black' venire
(men) en the assumption that tney will be [bias] in a particular
case simply‘because the 'defendant' is "black".

| Under the United States Supreme Court ruling in

Batson, a state prosecutor cannot be bias duringfjnry selection
and febut a 'black' juror on a claim of discrimination by Stating

.merely'that he challenged jurors of the defendant's race assumptien
of his intuitive judgment, that they would be partial to the 'black'
defendant because of their same race of "black". [A]‘criminal

‘defendant under the Supreme Court.requirenents in Batson ¢an
shon purposeful discrimination in selection of the petit. jury
solely on evidence chcerning'the prosecutor's excercise of
peremptory challenges at defendant's criminal trial, as ‘herein.

Here, in Allen's.case during his criminal trial, the

.one'racially?discriminatory perembtory strike of proepective
juror was one too many for juror Leonard Lannie, a (23) year-rold
African-Ameérican prospective juror. Lannie was a collége: student,
worked at .a 1ocal grocery store, and llved with his parents. Thus
was a peer of Defendant s7 and fits the Batson requirements for a
Equal Protectlon Clause violation.

Under Batson, Mr. Allen does not have to show a
persistent pattern df'demonstrate a‘history of racially discrimina

(tory) .strikes by the proseedtor during voir‘doir to present a

(3)
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" viable claim of race discrimination pursuant to the Baston require

(ments) Set forth by this Court in Baston v Kenatiacky; 476 US 79

(1986); and Snyder v Louisiana, 552 US 472, 483-84 ( ), and

ﬁhié Court's most recent ruling in Flowers v Mississippi
Us » (2019)[2019 WL 1112674](2019)[see U.S.Const.Amend. VI &
XIV]. The State Court of Appeals failed to engage with the most

salient facts demonstrating the :State prosecutor's intent to-

~discriminate against Allen when the State prosecutor unconstitution

(al) used [a] peremptory challenge in-order to discriminate against

Allen, ahd'removed a black African-American Jjuror:' that was entitled

‘to serve on the jury , named Leonard-Lannie, thus deprived petitioner

~of a fair trial and due procss of law under the Equal protection

Clause of the United States Constitution. And Allen's case does

fits the requirements of Batson/Flowers ruled by this Court, and

are well-settled standards set forth by this Court sitting as the
ﬁighest éourt of the United States. The removal of Lannie was only

a pfeteifual strike made by the Séatevprosecutor/ andlare recorded
in thevreCOrd[see T.T.'p.p. 125-163(where the juror provides factual
proof that he does n§£ kﬁo&.officer'Exump ahd he is a friend of his
sister)]. The State Court finding was an unreasonable application of
the facts in éfate'courtf and:contrary to the Unitéd Stateé Supreme -

Court ruling in. Batson/Flowers, and warrants review by this Court

s

on Certiorari; (see APP. p.p. 1-5), and the same goes for the denial
by the Western District Court, and Court of Appeals for the Second

Circuit; (see APP p.p. 9-50 ).
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TRIAL:

. Petitioner was chargéd by. indictmenti of the Erie
County Grand Jury for the Cgimesvof Attempted Murder in fhe{Firstw
~ Degree, Assauit_in“the First Degree, Attehpted Assault in the First
Degree, and with co-defendant's Dwayne Gordon, and Cordero JOnes-
Hocks, with two counts of Robbery ;n the First Degtee involving the
same victim. Charged in ihdictment 02505-2011. The judgment was
entgrednin,Erié County Supreme Court, Hon. Penny Wofgang, sentence
on August 28, 2012 to a term of (40) years in prisdn'with
no post-release supervision.

After a jury trial Petitioner was éonvicted on July

24, 2012, of one count of Assault in.the Firsﬁ Degree, and one
count of Atfempted Assault in the First Degree, and (2) éounts
of Robbery in the First Degree. And the Jjury was not able to reach
a verdict of the count one of the indictmenf, Attempted Murder in
the Second Degree. That count was dismissed upon counsel's motion
to the Supreme Court before sentencing; (see CPL 290.10). The
prosecutor.did appeél that order of dismissal by the trial court
to the Fourth Judicial Department, but later withdrew its Notice

of Appeal to challenge that decision by Supreme Court.
FACTS:

Aaron Green celebrated his birthday in the early
morning hours of November 12, 2011 by attending a bar in the City
of Buffalo, New York, named. Buffalo Live. The victim knew Petitioner
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since chiidﬁood..Ardund 3:00 am the bar closed and Green and three
other friends heéded to another bar called Pandora's Box on
Fiilmére Avenue iﬁ théncity.of Buffalo, New York. Greén was shot
after leaving the bar, and gavé material testimony that he did

not witness who shot him on Victoria Avenue as he walked to the

Abar; (sée T.T. p.p. 352-358). At that point after Green was not

able.to witness defendant as the shooter, the proéecutor wanted

té treat Green as an 'hostile' witness. The Court adjourned the

matter for the day in order to have Green . consult with counsel.
| During the next trial day, Greeﬁ testified that

Petitioner, who was also being detained in the Erie County Holding

Center, came up to him in the jail law library and expressed to

him7not to attend court any further: {see T.T. p.p- 363), and
the victim testifed that he was afraid to testify and be considered
a }snitch'; (éee T.T. p.p. 262-63).

The testimony ofoeen to the jury was.that he

had brought about $600.00 dollars with him on the night of his

" birthday, and that he had spent about $300.00 dollars by the time

he left Buffalo Live, and after seeing Petitibner at the first bar

and offering thim a drink, but Petitioner denied. He left with

friends heading to another bar, named Pandora's Bar; (see T.T.

p-p. 3680369). While exiting the veﬁicle on Victorié Avenue to go
to the next bar, Green saw Petitioner approaghing him with a gun
in his hand. Than Petitioner fired the gun at Green shooting him,
and Greeh-hitlthe groﬁnd, and notiéed'that someone other than

Petitioner was going in his pockets, and Petitioner was wearing a

red hoodie; {see T.T. p.p. 369-371).
(6)



Green éllegedly espressed to Petitioner while being
shot on the ground "you got the money and‘you shot me twice", and
whatﬁs_the problem; just leave me alone,; while the victim alleged
(1y) remembered one of the defendant's telling Petitioner that he
. should kill-Greén because he knew Petitioner}s name; {(see T.T.

- p.p. 372-374).

THE BASTON ISSUE IN STATE COURT:

During Jjury selection the sﬁafe prosecutor exercised
a peremptory challenge on prospective jurof Leonard Lannie. Defense
counsel raised a proper Baston challenge. The prosecutor.gave his’
reasons for the cﬁallenge, and defense counsel argued that the
challenge was grbunded on pretextﬁal'gfbunds during the Third step of
the Baston arguments; {see T.T. p.p. 189~195),.and the Supreme
Court of Erie County denied the Baston challenge; (see APP. p-p-
72). |

The prosecutor gave his reasons for removing tannie
with the péfémptory challenge was that he was too‘young to serve
on the jury for this type of criminal case and he lacked experience
and that he knew the prosecutor witness Darren Exum, a police
officer in this case; (see T.T. p.p. 189-191). At step three defengel
counSel.cléérly demonstrated the prete#tual nature of the prssecutor'
éhoice for nbt'allowing Lannie to serve of a black defendant trial,
sinée they both wére black youﬁg_med/and affican—american; Becaﬁse
the prosecutor had prﬁor did the saﬁe discriminatory conduct with
another potential biack juror,.that counsel allowed and pass on

without any Batson challenge: (see T.T. p.p. 192-93). The Court in
(7)
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thifd'step;détermination never addressed that claim, named Maurice
Samuel, 46 yéar old‘african—american, peremptory challenge used
by state prosecutor; (see T.T. 65-67); Derek-Brim, 20 years old

african-american, peremptory challenge used by prosecutor; (see

T.T. p.p. 68-70. The Supreme Court during its determination in

the third step when denying Petitioner's Batson claim never ruled

on the merits of the abovementioned peremptory challenges used

by’ prosecutor to strike 'black' potential jurors.

The Supreme Court did not make any valid reasons

in her denial on the record that was contrary to the Batson/

Flowers, standards set forth by the United States Supreme Court

' regarding grounds of 'prefektual' methods employed:by the state-

prosecutor for removal of african-american jurors Lannié, Samuel, -
and'Brim,'wés a valid Batson challenge made by counsel, and should
of been determined by the Court in its ruling'regaraing'the third
step of Batson,The.cburt violated the requirements in Batson when it
ruled only tﬁat Lannie shouid be dismissed based on the grounds
that he knew Police Officer Darren Exum. When the tecdrd proves'
that Lannie didbnot know Officer Lannie;.but his sister was the
person that was friends with Officer Exﬁm{'

There was also another situatidn where a white—americén

juror named Schiferle als$o.:indicted that she knew a police witness,

only‘in passing, and not personally; f(see T.T. p.p. 109-110). Both

sivations was the séme, as the record demonstrates. When Schiferle
provided fact -that she knew Officer Lopez, was the same that Lannie
sister knew Officer Exum, and not Lannie, himself, was the same

(8)



type of sitﬁatibn under Batson, and for Allen to be entitled to a
Baston claim under Flowers, supra. The jurbr could be from:a
different:raceq as Schiferle was. With the abovementioned

said regardiﬁg the removal of Lannie, and nof_Schiferle aré grounds
for a Baston, challenge of a pfetextual ground here in this record,
and should of wvarranted the relief sought under Batson in the

State court. Lannie unéquivocaily provided fact that hé'can be

fair and impartial when serviﬁg on the‘jufy, even if Lannie sister
knew Office Exum; {(T.T. p.p. 194), and does provides fact that

.the state prosecutor reasons for using a peremptory challenge
against TLannie wasvnothing‘othef than pretextual, and the same goes
for’the other ﬁwo-balck.jurors named, Brim'and Samuel.

The Stafe court ruling should of never survived the
third étep of the Batson inquiry, and the same goes for the state
prosecutér choices for that removal, was bias and discrimination
on the basis. Lannie's youth should of not had any role iﬁvthe
prosecution's oral arguments, because he was a peer éf Petitioner'
.within the reQuirements to serve, and showed no grounds of biasness
to serve on the jury. All his answets was.'uneduivbcally' to the
state prosecutor's'questionnon this record, factually and legally

sound. [Refer to Appendix D trial transcripts record and ruling]

THE STATE COURT DECISION'S:

On direct appeal to the Fourth Judicial Department,
Appellate Court, Petitioner argued, inter alia, that the State
Court decision was grounded upon. the grounds that Petitioner was

(9)
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denied Equal pfotection of the Law under the United States Consti
(tution) and New York State Constitution when the trial court
1mproper1y allowed the prosecution to use a preemptory challenge‘
to remove a p:cspectlve juror without giving a non-pretextual
race;neutral reason; ¥see U.S.Const. Amend. VI & XIV). The Fourth
Judicial Department rejected Petitioner argument in "That the
court pfoperly denied defendant's Batson challenge to the prosecutor'
peremptory strike of an African-American proepeetive juror. The
prbsecutbr explaiaed that he exercised that strike based upon;,

inter alia, the prospeetive juror's acguaintance with a prosecutiqn'

.witness, 'and the court properly accepted that explanation as race-

neutral and nonpﬁetextﬁal; see People v Grant, 291 AD2d4 912, 912,
lv. denied 98 NY2d 675). The Appellate court in its decision and.

otder nevef'ruled regarding the United States Supreme Court ruling:

and made a decision that are contrary to Batson/Flowers:; see

Peopel v Allen, 122 AD3d 1423 + 4th Dept. (2014).

Permlss1on to appeal to the Court of Appeals was
seeked by appellate counSel.'Petitioner argued his same Bataon
‘challenege to the Court of Appeals in his appllcatlon pursuant
to CPL 460.20[1], and that claim was rejected by Court of Appeals
Judge Eﬁgene F. Pigott, Jr. Petitioner did»seek for reconsidera
(tion)vregarding his Baston ¢laim to the same judge, and the
argument for reconsideration was denied by Judge Eugene F Pigott,

Jr.; (see 25 NY3d 987 .(.(2015), rearguement.deniedv 25 NY3d

1197'./(2015). Petitioner argued to the New York State Court of
Appeals that .he:-was denied his right to Equal Protection of the

law under the United States Constitution and New York State
(10) o
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Constituienwheh the Coﬁrtzallowed:the prosecution to exercise a
preémptory challenge against a prospective juror witﬁout giving
a non-pretextual race—neutral reason. The Petitioner argued the
.-standards and ruling of this Court's decisidén in Batson v

Kentucky, 476 US 79, 89 (1986), and - the standards set forth by
New York Staﬁe Court of Appeals in its grounded precedent cases

in People v Scott, 70 NY2d 420 (1987)[Where the Court ruled that

the minority of the pfospective.jurors removed by the prosecution

were disposed to the prosecutor; and in People v Hecker, 15 NY3d

625, 649-650 (2010[Where the Court ruled that the lower court
failéd'to prpperly decide the defense Bétsbn objection], as herein,
thuSﬁthe Court of Appeéls mischaracterizes Alleﬁfs positions and
misrepresents the factual record with the most salient facts, thus

’"propetly did not engage in ruling within the Batson/Flowers ruling

of the United States Supreme Cqurtf

»Accordingly, the State Court decision did not
fésult in a decisién clearly established Federal law, as determined
b? the Supfeme Court of the United States, and or was based on an
‘unreasonable determination of the facts in light of thé evidence
presented in the Stéte Court proceeding, and the adjudication:.are

contrary to Batson/éhYder, and warrants review on appeal by this

Court, wholly.

NOTE: The state court should of determine that the trial court
ruling was an abuse of discretion when the trial court over
looked the totality of the record when it denied Allen's
Batson claim during its ruling in the third step, and
reversed the judgment of conviction.

(11)



THE BATSON ISSUE IN FEDERAL COURT[HABEAS CORPUS]:

[Pletitioner argued in his Federal Habeas Corpus
proceeding that he was denied his Equal Protection Clause in
violation of the Fourteenth Amendment of the United States Constitu
(tion) that are intertwined with the Sixth Amendment right that
guarantees all criminal defendant's a righﬁ to a fair trial,
without a bias jury.

vﬁetitioher's claims Waé grouﬂded on the fecord that was
perfected in the State lower court pursuant to Batson, and the
objections made by his counsel under the New York State Objection
Rule, and there was appellate court review owing to Petitioner
regarding his Batson claim. He argied the constitutional issue
regarding Batson to the Court of Appeals, and was able to meet
the federal exhaustation requirements for Federal Habeas review

under Batson v Kentucky, 476 US 79 (1986)[see U.S.Const.Amend.

XI1v].

His counsel made a valid challenge to the State lower
court regarding that juror Leonard Lannie was removed by the State
prosecutor upon grounds of racial discrimination, and the record
did demonstrate such biasness for discrimination under Batson.

Mr. Allen also argued that Lannie removal due to his sister knowing
a prosecutor witness, not him, named Police Officer Exum.

Lannie provided fact that he can still be fair and impartial when
determining the facts of this case. The state prosecutor still
invoked his right to a peremptory for the removal of Lannie. The
peremptory challenge was granted by the state court over counsel's

Baston objection. (12)



There was another situation in relation to a white
juror named Schiferle who was chosen to serve on the jury. Mrs.
Schiferle also knew a Police Officer named Officer Dawn Lopez,
and she was also afprosecutof witness, and law enforcement. Here,
in that same situation upon counsel's objection regarding that
Mrs. Schiferle be removed because she knew a prosecutor witness
was denied by the state court; (see T.T. p-p. 195).

There was other black potential jurors that was
removed in violation of egual protection clause, that was not
mentioned during the state court ruling in the third étep of the
Court's Batson ruling, but was devoided in the record by the State
court biasness against Allen.

Mr. Allen argued all the abovementioned to tﬁe Federal
Habeas Court, because it was preserved pufsuant to the exhaustation
requirements for 28 USC 2254 relief, and should of been.considered
by the District Court in Petitioner favor that a Batson violation
had occurred during his criminal trial. The Petitioner relied on
this Court grounded precedent ruling in Batson; quoting Snyder v
Louisiana, 552 Us 4727 478 (2008) all was rejected by the District

Court on a mistake of facts and law, thus contrary to the cited

ruling in Batson/Snyder standards for a viable Batson claim, was

met by Petitionef's brief filed to the District Court for the relief
sought. Petitioner proved that discriminatory played a major role

in his criminal trial, and that both his Fourteenth and Sixth
Améndment to the United States Constitution was violated by this
prejudicial conduct of both the state prosecutor and the State lower

Court, acting as a unit for discrimination against a black defendant.

(13)



RESPONENT'S BRIEF:

The Respondent in its brief to the District Court
mischaracterizes Petitioner's positions regarding the misconduct
that occurred with Lannie, Schiferle, and other potential black
jurors, and misrepresents the factual record in state court that
was made regarding the Batson objection and grounds that were
relevant and material in his favor, with the most salient facts

cited and quotéed for the relief sought. The Respondent failed

to engage in demonstrating the relevance of Lannie, Schiferle, and
the two other black male potential jurors wefe all within the
requirements of the Supreme Court Batson ruling for racial discrimin
(ation), and warranted the District Court to conduct an evidentiary
hearing on the substantive merits.

The Respondent short 2% page Batson argument should
of failed in the District Court. First, because Lannie should of

not been removed pursuant to the Batson/Snyder standards set forth

by the Supreme court, this Court. Second, the trial court was

bias and acting on behalf of the State, when he allowed Schiferle

to serve on the trial, but would not allow- Lannie to serve on the
tfial for the same grounds. Becaﬁse both potential jurors knew

of a police officer that was testifing on behalf of the state
prosecutor. The abovementioned was clearly revealed and demonstrated to
the District Court and the Court of Appeals: for the Second Circuit

for review in granting Petitioner the relief sought pursuant to

Batson, but denied on a mistake of facts and law recorded, thus

contrary to the grounded precedent ruling in Batson/Snyder, as

fully argued below in depth.
(14)



The Respondent in its brief misapplied the Batson
requirements to Petitioner's case, and failed to make the correct
mention and citations to the record and necessary ruling in

Snyder/Batson, and by-passed critical steps when arguing a

Batson claim. The District Court should of denied the Respondent's

short brief arguments, because they were indeed contrary to those

in Batson/Snyder, as argued more fully, below.

The Respondent concedes in its brief that Police

Officer Exum-'was friends with Lannie sister, and not him in it*s
" brief, and the claim that Lannie éould not handle a case of this
'magnitude' should of been rejected by the State Court, and the
District Court, wholly, considering that Mrs. Schiferle was willing
and able to serve on the jury, against the defense 'objection’'.

Mrs. Schiferle knowing Police Officer Dawn Lopez was the same

issue with this alleged claim that Lannie knew Officer Exum, was
bogus on its face grounded on a claim of racial discrimination by
the state prosecutor. This Court must hold the State accountable

for this type of discrimination just to obtain its criminal convic
(tion), thus violated Petitioner's EquallPrptection Claase protected
by the Fourteenth Amendment of the United States Constitution. The
Prosecutor using this same type of rational to excuse black potential

jurors, must be cited with racial discrimination within the Batson

standards set forth by this Court in 1986, and in Flowers in 2019,
are well-settled Supreme Court standards. Petitioner should be

entitled to the same relief as Batson/Flowers.

(15)



GROUNDS. FOR GRANTING THE WRIT OF CERTIORARI:

infroaudfion:
[A] criminal defendant raising Baston challenge are

allowed to present a variety of evidence to support a claim thét
a proéecutor's peremptory strikesﬂwere made Qﬁ.the basis of race;,
Where-Qfstatistical>evidence about the prosecutor's use of

peremptory strikes against black prdspective jurors as compared

to whité prospective jurors in the case, and evidence of a prosecutor®
diséaréte queétioning'and iﬁvestigation'of black prospective jurors'
in thé case, side by side comparisons df black prospective jurors

who were struck énd white'prospective jurors who Qere not struck

in the case, [a] prosécutor'sImisrepreséntations of the record when
Tngénding the strikes during the Batson hearing; [a] hearing court
must'fully determine the relevant history of the State's peremptory
strikes in past cases, and other relevant énd material circumstances
that bear upon the.issue of ’racé discfimin%tioh[see U.S.Const.Amend. -
XIv]. | ’ | |

[C]omparing prospectivefjurors who was struck and not

struék‘caﬁ be an iﬁportant step in degermining whether a Batson
Violétion occurred,‘aé the comparisonvcan suggest that the prosecutor'
proffered ekplanations for étriking Black prospective jﬁrors wére<a
ﬂ'pretext for discrimination[see U.S.Const.Amend, VI & XIV], must be

proﬁéctéd\by all Codfés 6f the United States to ensure that a person

of color Civil Rights are being protected: see Pierson v‘Ray, 386

" US 547 (1967)[see Civil Rights Act Bill of 1964].

!
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The State In its Federal f111ng mischaracterizes Allen' s positions
and misrepresents the factual record and requlrements for a Batson

claim and misapplied the ‘facts and law!in this matter'

Under the United_States Supreme Court case. Batson v
Kentucky, 476 US 79, 89 (1986), and this Court's most recent

ruling in Flowers v Mississippi, 139 s.ct. 2228 (2019). pursuant

to Batson standarda once a prima facia case of discrimination has
been shown by a criminal defendant, the State must provide race-
neutral reasons for itsvperemptory strikes. The trial judge than
must determine whether the prosecutor's’etated reasons were
actual reasons or instead were a pretext' for discrimination.
ThlS Court in Batson rejected the State's four arguments. First,
the Batson court rejected the idea ‘that a defendant must demonstrate
a history of racially discriminatory strikes in order to make out
avclaim of race_discrimination. Second, the Baston court rejected
the argument that a_prosecutor could strike a black juror on an
assumptlon or belief that the black juror would favor a black
defendant. Thlrd, the Batson court.rejected the argument that race
based peremptories should be permissible because nlack,}white,
Asian; and.Hispanic.defendants and jurors were all. 'equally’
subject to race—baeed discrimination, and lastly, the Batson court
rejected the State?s argument that race-based peremptories are
perm1551ble because both the prosecutlon and defense could employ
them in any 1nd1v1dua1 case and in essence balance things out'
(id. at 2237—2242).



Hete in this case, the State and the State court
when rulingron the merits of Petitioner's Baston claim during
the third step both did not compare prospective white jﬁfor
Schiferle who was not struck fot-knowing Police Officer Lopez;
(see T.T. p.b. 109~110),vbut_than struck potential prospective
juror Leonard Lannie for knowing Police Officer Exum, and in fact
it'was his sister that was friends with Officer Exum, and not
the african-american juror L. Lannie. The abovementioned was an
important‘step in determining whether there was a Batson violation
committed by the State prosecutor. The state prosecutor never even

argued the abovementloned fact during the third step, nor in any

of the brlefs submltted to the State Appellate Court, and Court

of Appeals; see Snyder v Lou181ana, 552 ys 472, 483-84.

In this case a'black juror was struck named Leonard
Lannie, the State says in part, because he was (23) years old,

a student at Medaille College, and worked as a grocery store
clerk. That he ailegedly knew Officer Darren Exum, one of the State':"
withesses,.but was a friend of Lannie sister, and not a friend of
Lannie;. (see T.T. p.p. 162); The State was also concern that Lannie
lacked the necessary life experience to 'handle a case of this
magnltude'--(see T.T. p.p. 189-191), and that he might»héve issues
with Officer Exum that he neglected to mention, and the State
prosecutor used one of his peremptory strikes to remove Lannie.

But there was white potential juror Schiferle who
aiso.gave fectual,proof that she knew Police Officer Lopezvin pass
(ing): (eee T.T. p.p. 109-110). Here these two poteéntial jurors was

(18)

NOTE: Refer to Appendix D for trial transcripts noted record
for Batson issue review.



based ubon the same facts, because they both allegedly knew people.
from lawlenﬁorcement, butﬁbne was white[Schiferie], and anéther
was.bléck[Lannie],_but instead‘the prosecutbr did not use oné of
his peremptory strikes for this white jgror Schiferle, and she

was éble to serve on.the jury. There was no difference factually
and legaily regardiﬁg thé jurors. Dbes give cause that.tﬁe’State

peremptory strike for the removal of Lannie was gzounded upon

the facts of race-discrimination as ruled in Batson/Flowers,

and shoula of been ruled on by the State court in 'its determination
during the third step of the Bétson ruling, andfﬁééfdevoided of
the record; [see T.T. b.p. 181-196). |

' (Thefe were other black potential jurors that the
state prosecutor used illegal peremptory strikes against that was
based upon the same grounds of race-discrimination: (1) Maurice
Samuel; tsee T.T. p.p. 65-66); (2) Derek Brim; (see T.T. p.p. 68-

70[20 years 0ld])[Maurice Samuel 46 years old]). The State Court

" rejected the defense objection under Batson, and granted the

prosecutor's race-neutral explanation, and found that Lannie knowing
Officer Exuﬁ.prense, "is a legitimate race-neutral basis for a
persmptory challenge"; (see T.T,_p.pf'l95).vBut in the staﬁe'couft's
ruling it never determine the merits of the other grounds listed
.ébovementioﬁed fegarding,Schifere%e being-white and knowing Officer
Lopez, ana using two péremptory challenges to prevent two other
black jurors from serving on the jury, named Mauriéefsamuel, 46
yearé oid andvberék Brim, 20 years old. The State Court devoided

the record in its ruling pursuant to Batson. Had the State Court

(19)
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followed the mandated requirements set forth by this Court in its

precendent grounded ruling in Batson/Snyder; (id. at 483-84), it

would of granted the defense Baston hearing challenge, and denied
the staté:zprosecutor race-neutral explanation as ruled by the

Court of Appeals of New York State in its ruling in People v

Hecker, 15 NY3d 625, 652 (2010)[Where the New York State Court of
Appeals ruled that a defendant is entitled to a Batson violation

~1f there is a persistent psttern by the state prosecutor of apparent

race-discrimination with his. peremptory strikes to‘get rid of

potential black jurors], and this was the case as demonstrated

abovementioned, herein; see Flowers v Mississippi, 139 s.ct 2228

{2019)[1a. at 2244]; quoting Snyder v Louisiana, 552 US 472, 483-

84:i{refer'to”Conrt o%;Appesls rniing in'gégkgr, supra.]

| | It was the state trial judge duties to enforce the
Batson requirements in Allen's trial; (see id. at 97, 99 n. 22).
Because the judges.:in the Unlted States operate at the front
lines of Amerlcan justice. In criminal trials, dlscrlmlnatlon has
no place, the trial judges possess the primary responsibility,to
enfore Batson standards in every trial, and here the trial judge
drooped the ball, and rolled Petitioner under the yellow school
vbus.’This Stste judge failed Allen's Sixth Amendment right to a
fair and not bias trlal when it violated his Equal Protection:
Ciause in order to prevent racial discrimination from seeping
into the jury-selection process. [see Civil Rights_Act of 1964]

.Aélthis Court_ruléd in'itsvprecedent Batson case, and

later reiterated‘in Floners[same], supra., once a prima facie case

(20)



v"'

[3

L

" [olf [raciall discrimination has been established, the prosecutor

must provide race-neutral reasons for the strikes. The trial

court must consider the prosecution‘s race-neutral explanations
in light ofiail the other relevant facts.and circumsfances, and
this was not:done by the State judge in his dufies in order to
protect~Allen‘s Batson rights thaf was established by this Court
in 1986, and thé:same in Flowers in 2019, are weil—settled ruliﬁg'
and laws, rendering that the State court decision are contrary to

clearly established Supreme Court laws and ruling, and warrants

this Cohrt tO'granf this instant motion for Certiorari.

The trial court did not rulé accordance tolthe
arguments set_forth on the record, bécause defense counsel did
demonstrate i.the prefextual nature of the prosecutor's reasons,
and the prosecutor himself was aware of the same situation with
juror Schiferle when®both attorneys allowed her to sit and serve
on the Jjury after she conceded that she knew Police Officer Lopez,

and the prosecutor was being bias and vindictiveness in his

.peremptory strike against Lannie, after both attorneys allowed

Schiferle to serve. Here, Lannie did provide unequivocal reasons

why he can serve and be fair and impartial in this matter. And

Lannie explained to the record factual that he knew of Officer

Exum from hié siéter4 same as Juror Schiferle that knew of Officer
Lopez; (see T.T. p.p- 109—110). Here, the Stateijﬁdge did not
properly credit tLeonard L;nhie]-credibility, and defendant did
prove that the prosecutor's demeanor was discriminatory intent;
see Synder, 552 US at 477. This here was thé'duty of théﬂstate

trial judge.[see APP. p.p. 56-72]
C (21)-



THE DISTRICT COURT/COURT OF APEALS BOTH FAILED TO ENGAGE WITH THE
RECORD BASED FACTS AND ALL THE RELEVANT MATERIAL SALIENT FACTS IN
THE STATE COURT RECORD, TOTALITY THAT WOULD OF DETERMINE THAT THERE
WAS THE PROSECUTOR INTENT TO DISCRIMINATE AGAINST PETITIONER IN
VIOLATION OF BATSON STANDARDS:

Here, Federal Court of Appeals for the Second Circuit
and District Court decisién was contrary to the record grounded
facts, and the Supreme Court ruling in this Court. The State in

denying Petitioner's Batson claim violated its own standards in

People v Hecker, 15 NY3d 625 (2010). The Federal Courts should of
made the correct choice with the recora in surrendering its final
decision pursuant to Batson. Because the ulimate inguiry is whether
the State of New York was "motivated in substantial part by discrim
(inatoty) intent", as explained abovementioned; see Foster, 578

Us + 136 sS.ct. 1737; Snyder, 552 US 472; Miller-gl, ITI, 545

US 231; and Batson, 476 US 79, 89 (1986)[intérnal quotation marks
omitted] [see Appendix A & B].

The review by the District Court was an abuse of
discretion on its part,; and should of not been upheld by the Court
of Appeals for the Second Circuit: Because the Federal courts
reviewed the sahe set of facts in order to make a valid determina
(tion) that the State Court decision was grounded of a misapplied
application of the facts and laws ruled in its decision. Since
this Court's decisién-was based on the record and whetﬁer the
State court's ruling was evaluated on credibility of the state
recvord and relevant facts made in the record in the lower court;
see Batson, 476 US at 9298 n.21, and whether the appellate court

ruking was "highly deferential"; Snyder, 552 US at 479. Whether

the intent for discrimination was in the record for review by the

(22)
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Appellate Court, and arqued to the Court of Appeals in counsel's
leave to appeal, because there -was a question of law that ought

to be reviewed by the Céurt.pf Appeals régarding Petitioner's

‘Batson claim; (see Appendix A 27-31 ). Here, the District Court

and or Court Appegals should of determined from the salient facts

and-iotality of the record during the voir doir hearing regarding
black potential jﬁrors that there was an issue of ‘discriminatory
intent' by the State prosecutor thét discriminated against black
potential jurors“in thié matter, as demonstrated abovementioned:
BeCause the lower court's ruling under Batson were clearly wrong,
improper, and erroneous; (id. at 477, 128 s.ct. 1203).

Accordingly, the ruling made by the District Court
on the record grounded salient facts that went;over;looked by

the State court are not in accordance to the grounded principles

set forth in Batson/Snyder, thus violates Petitioner's equal
prqtectibn‘clause of the Uhited Sfates Constitution, aﬁd warrants
further review on appeal by this Court in gfanting this Writ of
Certiorari. [see U.S.Const.Amend. XIV]

. Lastly, the Constitution fo:bids strikiné even a
single prospecfive juror for‘disériminatory reasons; séeiFoster,

578 us + 136" 5.Ct. at 1747. The question for this Court on

appeal is whether the District Court abuse of discretion on its part

in concluding that the State was not 'motivated in substantial

‘part by discriminatory intent! when exercising peremptory strikes

at. Allen's triél; (id. at 136 S.Ct. at 1754[internal quotation

marks omitted]; see also Snyder, 552 US at 1203. And this Court -owe

(23)
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no deference to the New York State Court, .as distinct froq deference
to the New York State trial court.‘This matter should be remanded
back to thé_Western DiStrict Court of New York, and to be determine
by this Court on th merits on this WriF of Certiorari.

This Court must aetermiﬁe the merits of allowingA
Schiferle to serve on the jury as an white jufor, and not allowihg
Lannie to serve as.a.black juror, and if the prosecutor violated
Baston when he used a péremptory challenge strike for Lannie who
knew of Officer Exum from his sister, and not any peremptory stike
for Schifefle who also knéw of a Police Officer Lopez was qualified
to serve on the jury, as Lannie was not under the.éame set of facts
and ciréumétances. And whether the érosecutor's peremptory strikes
forﬂtwo other african—american jurors named Maurice Samuel and |
Derek'B:imﬁwés struck? for discriminatory intent by the state

proseéutor, thus violated Petitioner's civil Right Act Bill of

1964; Pierson v Ray, 386 Us 547 (1967),_while alloWing Schiferle

and other white jurors to serve on Allen's jury, and he wag convict
(ed). This Court must address each.claiméoh'Certiorari appeal. This
Court must review. the entiré voir doir record in order to determine
the'métits with the abovementiohed whether a Batson violation was
committed by the state prosecutor, and the Petitioner says "Yes"

to that question ofAfact and law that ought to be reviewed by this
Court. In order to review a question of iéw this Court must Feview

a pure quesﬁion of fact, cited, herein.[see.Appendix D Batson Hear.]

Racial discrimination in the adminiStrafion of justice is intoler:
(able): g : '

Racial discrimination in the administartion of justice

(24)
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"strikes at the core concerns of the Fourteenth Amendment and at
the fundamental valusé of our society and'our legal system"; see

Rose v Mitchell, 443 US 545, 564 (1979). Becuase "the power of

the State weighs most heavily upon‘the individual" in criminal

cases; see McLaughlin v Flordia, 379 US 184, 193 (1964): "[d]

(iscrimination) on the basis of race, odious in all respects, is

especially pernicious" in that context; see Rose, 443 US at 555;

see also Pena-Rodriguez v Colorado, 137 s.ct. 855, 868 (2017)[

qudting this language from Rose]:; Buck v Davis, 137 S.Ct. 759,

778 (2017)[same].
. Therefore, in criminal cases courts "must be especially

senestive to the policies of the Equal Protection Clause"; McLaughlin

379 US at 192. This is nowhere more true than in jury trial

selectibns. The Jjury's indispensable role as 'a criminal defendant

" fundamental ' 'protection of life and liberty against raceor color

prejudice';_Pena—Rodriguzl 137 S.Ct. at 868(quoting McClesky v 7

Kemp, 481 US 279, 310 (1987)[quoting in. turn, Strauder v West
Virigina, 100 Uus 303, 309 (1879))'means that racial discrimination

in jury selection threatens the gravest of harms to criminal defen

(dants).

In a case such as Allen's, the involved prespective
jurors, too, stand to be harm'énd‘éuﬁféfed~6y racial discrimination.
For that reasgn,.prohibitions agéinst,it were 'desighéd to,Sérve
multiple ends‘.only'one of which was to protect individual defen.

(dants) from discrimination in the jury selection process; see

Powers v Ohio; 499 Us 400, 406 (l99l)[internal citations omitted].
| (25)



Here, the very mere fact that african-american pot .
(ential) jurors [members of a particular race] are singled out
and expressly denled...all rlght to part1c1pate in the admlnlstra
(tion) of jutlce of law, as jurors and peers, because of their
color, though they are a 01tlzen, and may be in other _respects
fully quallfled to serve, is practlcally a brand upon them, affixed
by the law, as assertion of their inferiority...Strauder, 100 US
at 308.

There was Ehe harm in this case facing Mr. Allen
regérding'raée»diecrimination in his criminal trial set forth by
the ‘state prosecutor, and it was [conduct} that was aided and |
abetted by the State process and judée affecting the composition’
of the Ijury, and_his right to a fair trial within .the Sixth
Amendment context of the United States Constitution. This does
extends beyond>inflicted on the defendant_and'the excluded juror
to touch the entire community; see Batson, 476 Us at 87. Such
discrimination in a existing case "destroys the apperance of
justice ahd thereby casts doubt on’the integrity of the judicial.
process, as a whole; Rose, 443 US at 556; Buck, 137 s.Ct. at 778]
Sﬁtﬁ_éiecrimihétion‘injures not just the defendant but the law as
an institution...the interest of the community at -large, and...
the democratic.ideal reflected in the process of our. courts; guoting
Rose, supra;‘

The abovementioned misconduct and fraud, in turns, -
undermines "public confidenee" in the criminal justice system and
fosters cemmunityisuspicion that a Veraict may not have been

(26)
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‘given in accordance with the law by persons who are fair and

impartial)vand tﬁat a criminal aefendant was convicted by a bias
jury:; see Powers; 499/US at 413. Simply put, activeAdiscrimination
by a state prpsécutbr, "during jury selection" invites cynicism
respecting thg.jufy's neutrality and:its-obligafion to adhere

to the law and it:“cannot be tolefated", (ida. at>412.). Here.,

the State Court trial judge where the‘reéord was made failéd to

diligentiy review all the relevant and material evidence that a

peremptory strike was racially discriminatory against for (3) potential

biéck_jurors in this case named, Leonard Lannie, 23 Years'old,~
Maurice samuel; 46 years old, and Derek Brim,‘zobyears old.

This Courtvruled in Strauder, more than a century
ago[100 hundfgd yeafs], that a State denies an AfriCan—Ameriéan
defendant équal protection of the laws undef the'FourteenﬁH Amend -

(ment) of the United States Constitution, when it puts a black

‘person on trial before a jury that is all white, and which of

membéfsfof his_race have been purposefully exculded, as herein.

Batson, ruled bytthis Court in 1986, held that a poténtial juror

may not be'exclﬁded‘from'jury-service through a perémptqry challenge
based on racial animosity or éteretypes and more than he may be
exclgded fromfthe venire for such reasons; Batéon, 476 US'at 88.
The‘proof provides in this case that the state prosecutof was omitting
blaék:potentiél jurors that woula create a potential biasness in

hié mind baged on ﬁhe assumpﬁion'that a black juror "will be bias

in afparticplar éase simply because Allen was black" (id. at 97).

(27)
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CONCLUSION

For the foregoing reasons, Petitioner Allen prays

for an order that this Court grant Certiorari, and allow him to

file new briefs in this.matter to reserve the decision of the

District Court of the Western District, and or the Court of

Appeals for the Second Circuit, and remand this matter back to

' the‘District Court to conduct an evidentiary hearing on his Batson

claim under 28 USC 2254, because there is a constitutional issue

that ought to be reviewed by this Court on Certiorari.

DATED: November 1st , 2021

XcC:

Attica, New York

Scott Harris, Clerk

United States Supreme Court

John J. Flynn, Esq.
Erie County District Attorney

File/Allen

Respectfully submitted,

E"'Mario C. Al

Attica Correctional Facility
P.O.Box 149

Attica, New York 14011
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Petitioner guilty on Counts II-V. The court. granted a mistrial as to Count |, and later dismissed
that count of the Indictment.

~ On August 28, 2012; the trial court sentenced Petitioner, as noted earlier, on Counts 2-5
of the Indictment, to determinate prison for terms of 25 years, 15 years, 25 years and 25 years,
respectively, with the three 25-year sentences to run concurrently to each -ot_her but
consecutively to the 15-year sentence, for a total sentence of 40 years.

. Petitioner appealed his convictions, asserting the following grounds: 1) the conviction for
Attempted Assault in the First Degree was against the weiglht of the evidence; 2) the trial court
erroneously denied the motion for a mistrial based on -admissioh of the taped statement of
Petitioner's questioning “which featured the officer’s badgéring of [Petitioner] and ridiculing his
silence,” and trial counsel was ineffective for failing to raise the,inferrogating detective’s “bullying
manner of interrogation and the comments. of the detective [about Petitioner's] silence”; 3)
Petitioner was denied equal protection under the constitutions of the United States and the State
of New York when the court allowed the prosecutor to use a perémptory challenged to remove
a prospective juror without giving a non-pretextual race-neutral reason; 4) the court erred in
finding that a jailhouse informant was not-an agent of the prosecution; 5) the court failed to
prope,rlyihstruct the jury concerning the verdict sheet; 6) the court failed to rule on all parts. of
Petitioner's motion to dismiss the indictment; and 7) the sentences should be concurrent and
are harsh and excessive. |

On November 21, 2014, the Fourth Department unanimousl_y denied Petitioner's appeal
and afﬁArmed his qonvictions and sentence. | |
‘On December 17, ‘2014, Petitioner ,sougﬁt]léave :t,'o'_'_'_'appe'él_ froﬁ the New York";Couﬁ of
Appeals prifnérily on .twb issdes: v1) the Fburfh ,Dé;‘):ért'ment erred -in denying the equal
protection/Batson challenge; and 2) trial counsel Wés inéffective in making his Bétson challenge,

11
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because he “failed to note that a similarly situated White juror [(Carol Schiferle (“Schiferie”))] who
knew a police witness was allowed on the jury by the prosecutor.” The second of these
arguments was not raised by Petitioner before the Appellate Division. In addition to.those
arguments, Petitionerincluded a blanket statement asking the Court of Appeals to aere\)iew every
other issue in his brief vto the F0urth‘Depér1me'nt.22’

On April 7, 2015, the Court of ‘Appeals denied leave fo appeal.”

- petitioner moved for reconsideration, but on July 14, 2015, the Court of Appéals denied

the application for reconsideration. |

On July 22, 2016, Petitioner filed a motion for writ of error.coram nobis with the Fourth
Department, alleging ineffective éssistance of appellate counsel. In particular, Petitioner argued
that his appellate attorney had failed to raiSe issues of ineffective assistance by trial counsel,
even though Petitioner had asked him to do so. In the coram nobis motion, Petitioner alleged
that trial counsel had provided ineffective assistance in the following ways: 1) with respect to the
charge of Attempted Assault in the First Degree, he never discussed with Petitioner “the
possibility of requesting a charge down to the lesser included offense of Attempted Assault in
the Third Degree”; 2) he erred, during the prosecution’s examination of Green, by asking the trial
court to declare Green a hostile witness and appoint him counsel, and by failing to object to

aspects of Green’s testimony. -

22 Sep, Jordan v. Lefevre, 206 F.3d 196, 198 (2d Cir. 2000) (“In this case, Jordan forcefully argued his Batson
claim in the first three paragraphs of his application for leave, but made no reference to his other claims. In the
fourth paragraph of his counsel's letter to the New York Court of Appeals he asked that he be given permission to
appeal “[flor all of these reasons and the reasons set forth in his Appellate Division briefs.” Arguing a single claim
at lerigth and making only passing reference to possible other claims to be found in the attached briefs does not
fairly apprise the state court of those remaining claims.”).

12
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On September-30, 2016, the Fourth Department denied the motion for writ of error coram
nobis. | | | ‘_ - '

On November 10, 2016, Petitioner sought leave to appeal to the Court of Appeals.
However, on January 23, 2017 ‘the Court of Appeals denied that application | o

On January 31 2017, Petltloner filed the subject habeas petltron proceedlng pro se. As
rndrcated above the Petltlon purports to set forth three separate grounds for rellef 1 ) “the tnal
court erroneously denled the defense s Batson object|on" 2) “denlal of effectrve assrstance of
counsel” and 3) “the tnal court wolated Petltloners nght to due process and to remain srlent (
With regard to Clalm 1, Petltloner alleges that the trlal court erred in denylng hIS Batson
challenge where the Prosecutor used a peremptory challenge to excuse an Afncan-Amencan‘
juror, whlle Ieavmg two other jUI'Ol'S (Wutz and Schlferle) who were srmllarly srtuated except that
they were white. With regard to Clalm 2 Petitioner alleges that his trial defense attorney was
rneffectlve in the following respects: At the Huntley heanng he “failed to raise the bullyrng
manner of interrogation and comments by detectlve Cedrlc Holloway, he falled to ask fora jury
charge on the voluntanness of Petitioner's statement to police; he falled, when making h.'S
Batson challenge to argue that Petitioner was being treating differently than a simllarly-»sltuated
whlte juror he erred in requestlng that prosecutlon wrtness Aaron Green be declared a hostlle
wrtness “which led the prosecutlon to elicit madmlssrble and hlghly prejudlcral testlmony and
he “never discussed with Petltloner the pOSSlbIllty of requestlng a charge down to the Iesser
included offense of Attempted Assault in the Thrrd Degree glven the weak and rnsubstantlal
evrdence on Count Three of [the lndrctment charglng] Attempted Assault in the Flrst Degree 7
As for Clalm 3 Petltloner alleges that the trral court erred srnce |

[tIhe tape of the statement by Petltloner taken by Detectlve Holloway was admitted
into evidence at trial [and] was played in its entirety at trial over defense counsel's
objection in an unredacted state[ment]. The Prosecution placed a portion of the

13
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taped statement to the jury during summation despite the detectives ridiculing and
mocking of Petitioner’s silence to cajole Petitioner to break that silence and answer
his questions and shifting the burden to Petitioner to explain himself.

Petition, Et)F No 1atp. 21.

On June 16, 2017 Respondent filed an Answer and Memorandum of Law. (ECF Nos. 5,
6). Respondent contends that the Petition is untimely, that the trial court dld not errin denylng
the Batson challenge since the Prosecutor provrded two “permrssrble race -neutral reasons for
his peremptory challenge of an Afrlcan-American Juror and Petitioner falled to establish that the
explanation was a pretext for discrlmlnat|on" that the alleged mstances of rneffective assrstance
of counsel are unexhausted except for one — counsel s failure to challenge the voluntanness of
Petitioner’s statement — and as to that claim counsel was not ineffective; and the trial court’s
admission of the audiotape of Petitioner’s interrogation, in which :a detective made “comments
critical of Petitioner's silence,” did not violate Petitioner's right to rem'ain silent, since Petitioner
waived his Miranda rights and agreed to speak with police, since the admission of the tape was
not fundamentally unfair, and since the trial court gave “a limiting instruction to .curtail any
possible prejudice ? o

 On July 17, 2017 Petitioner field a Traverse/Reply (ECF No 8) in which he asserts that

Respondents arguments are “baseless " In particular Petitioner contends that Respondent’s
argument that the Petition is untimely is incorrect, based on the timing of Petitioner's request for
reconsrderation that he ﬁled wrth the New York Court of Appeals |

The Court has consrdered the partles submlssrons and the entlre record Pursuant to -
Rule 8 of Rules Governing Habeas Corpus cases under Section 2254 in the United States

District Courts and upon review of the 'answer, transcript and record, the Court determines' that

14
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an evidentiary hearing is not required. After considering the parties' submissions and the entire
record, the petition is denied for the reasons set forth below.
DISCUSSION

Petitioner's Pro Se Status

Srnce Petltroner is proceedmg pro se, the Court has construed hrs submlssmns liberally,
“to raise the strongest arguments that they suggest ? Burgos V. Hopkms 14 F.3d 787, 790 (2d
Cir.1994).

Section 2254 Principles

Petitioner brings this habeas corpus petition pursuant to 28 U.S.C. § 2254, and the
general legal principles applicable to such a claim are well settled. | “ |

As amended by the Antiterrorism and Effective Death Penalty Act of 1996
("AEDPA") and interpreted’ by the Supreme Court, 28 U.S.C. § 2254—the statutory
provision authorizing federal courts to prowde habeas corpus relief to prisoners in
state custody——is “part of the basic structure of federal habeas -jurisdiction,
designed to confirm that state courts are the principal forum for asserting
constitutional challenges to state convictions.” Harrington v. Richter, 562 U.S. 86,
131 S.Ct. 770, 787, 178 L.Ed.2d 624 (2011). A number of requirements and
doctrines . ... ensure the centrality of the state courts in this arena. First, the
exhaustion requirement ensures that state prisoners present their constitutional
claims to the state courts in the first instance. See id. (citing 28 U.S.C. § 2254(b)).
Should the state court reject a federal claim on procedural grounds, the procedural
default doctrine bars further federal review of the claim, subject to certain well-
established exceptions. See generally Wainwright v. Sykes, 433 U.S. 72, 82-84,
97 S.Ct. 2497, 53 L.Ed.2d 594 (1977). If the state court denies a federal claim on
the merits, then the provisions of § 2254(d) come into play and prohibit federal
habeas relief unless the state court's decision was either. (1) “contrary to, or
involved an unreasonable application of, clearly established Federal law,” or (2)
“based on an unreasonable determination of the facts in light of the evidence
presented in the State court.” 28 U.S.C. § 2254(d)(1)-(2). Finally, when conducting
its review under § 2254(d), the federal court is generally confined to the record
before the state court that adjudicated the claim. See Cullen v. P/nholster o U S.
, 131 S.Ct. 1388, 1398-99, 179 L.Ed.2d 557 (2011). '
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Jackson v. Conway, 763 F.3d 115, 132 (2d Cir. 2014). As just mentioned, regarding claims that
were decided on the merits by state courts,

a federal court may grant habeas corpus relief to a state prisoner on a claim that
was adjudicated on the merits in state court only if it concludes that the state court's
decision “was contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United
States” or “was based on an unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.” 28 U.S.C:-§ 2254(d)(1)-(2).

A state court decision is contrary to clearly established Federal law if the state
court arrives at a conclusion opposite to that reached by the Supreme Court on a
question of law or if the state court confronts facts that are rnaterially
indistinguishable from a relevant Supreme Court precedent and arrives at a result
opposite to the Supreme Court's result.

A state court decision mvolves an unreasonable appllcatlon of clearly established
Federal law when the state court correctly identifies the governing Iegal principle
but unreasonably applies it to the facts of . the particular case, To meet that
standard, the state court's decision must be so lacking in justific ication that there
was an error well understood and comprehended in existing law beyond any
possibility for fairminded disagreement. It is well established in this circuit that the
objectlvely unreasonable standard of § 2254(d)(1) means that a petitioner must
identify some increment of incorrectness beyond error in order to obtain habeas
relief.

Santana'v. Capra, No. 15-CV-1818 (JGK), 2018 WL 369773, at *7-8 (S.D.N.Y. Jan. 11, 2018)
(Koeltl, J.) ’(citations and internal quotation marke omitted).

The Timeline'ss of the Petition

Respondent contends that the Petltlon |s untlmely, and the Iegal pnnmples generally
apphcable to this issue are well settled

Under the Antiterrorism and Effectlve Death Penalty Act of 1996 (“AEDPA”)
habeas petitions must be filed within one year of the date on which the petitioner’s
state judgment became final. 28 U.S.C. § 2244(d)(1) A judgment becomes final
“after the denial of certiorari [by the U.S. Supreme Court] or the expiration of time
for seeking certiorari.” Williams v. Artuz, 237 F.3d 147, 151 (2d Cir. 2001).
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Consequently, state judgments are deemed final if no petition for a writ of certiorari
has been filed with the Supreme Court within 90 days See Ross v. Artuz, 150 F.3d
97, 98 (2d Cir. 1998); Sup. Ct. R. 13. '

The f Img of certaln state court collateral attacks on a judgment, including New
York coram nobis petitions, tolls AEDPA’s one-year statute of limitations. 28 U.S.C.
§ 2244(d)(2); see Smith v. McGlnnls 208 F.3d 13, 15-16 (2d Cir. 2000). “[P]roper
- - calculation of § 2244(d)(2)’s tolling provision excludes time during which:properly
filed state relief applications are pending but does not reset the date from which
the onie-year statute 6f limitations begins to run.” Smith, 208 F:3d at 16 (emphases
added). In “rare and exceptional” circumstances, AEDPA’s one-year statute of
limitations can be equrtably tolled to permit the filing of an otherwise time-barred
petition. /d. at 17 (citation omitted). Courts must decide whether equitable tolling is
applicable on a “case-by-case basis,” while still bemg “governed by rules and
precedents” and “draw[ing] upon -decisions made in other similar cases for
guidance.” Holland v. Florida, 560 U.S. 631, 649-50, 130 S.Ct. 2549, 177 L.Ed.2d
" 130 (2010) (citations omitted). To invoke the doctrine of equitable tolling, a
~_petitioner bears the burden of estabhshmg two elements: “(1) that he has been
~ pursuing his rights diligently, and (2) that some extraordinary circumstance stood
in his way.” Pace v. DiGuglielmo, 544 U.S. 408, 418, 125 S.Ct. 1807, 161 L.Ed.2d
669 (2005).

Davis v. Lempke, 767 F. App'x 151, 152-53 (2d Cir. 2019).

Here, as discussed earlier, with regard to Petitioner’s direct appeal, the New York Court
qf Appeals denied hi__s app]iqetion for Ieeve _tq appeal on April 7, 2015, and then denied his motion
for reconsi_deration on July 1 4,2015. In _ar_guingsthat »t,he. Petition is untimely, Re,'sponde_nt'does
not mention the request for reconsideration. Rather, Respondent st_ates; “In lpetition‘er’e case,
leave to appeal was denie_d_ on_Apri‘I 27, ?01 5 meaning that the conviction became final on July
26, 2015 (90 _d_a_ys later).”23 (Respendent inaecurately uses the dat-ev of Aprjl 27, 2015, when th_e
actual date of‘ the initial denial vby the 'Coulrt of Appea!s was April 7, 20:15)..: } ‘Clo:nseq‘uently, a
preliminery issue is whet effect, if a_ny,_‘did Petitioh_er’s request _for-reconsiQeration have on the

date that his conviction became “final” for purposes of 28 U.S.C. § 2244(d)(1)(A)?

23 ECF NG.'6 at p. 8.
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As this Court has previously held, the conviction becomes final ninety days after the Court
of Appeals denies a motion for'reconeioeration. Brockway v. Burge, 710 F. Supp. 2d '314, 321-
22 (W.D.N.Y. 2010) (“As respondent points out, the Appeliate Division affirmed_the.judgment of
conviction on November 13, 1998 and the New York Court of Appeals denled Brockway's
application for reconS|derat|on on June 22, 1999. Petltloners conviction became “fi nal” ninety
(90) days Iater on September 20 1999 the date on which his. tlme to seek a wr|t of certiorari
from the United States Supreme Court expired "); see also, lebullahankhamOn V. Walker 255
F.3d 65, 68 (2d C|r 2001) (“On dlrect appeal the Appellate Division, First Department
unanimously affirmed the conviction, People V. Johnson 181 A.D. 2d 509 580 N.Y.S.2d 357 (1st
Dep't 1992). The Court of Appeals denied petitioner's application for leave to appeal, People v.
Johnson, 80 N.Y.2d 833, 587 .N.Y.S.2d_ 917, 600 N.E.2d 644 (1992), and, on December 10,

1992. denied his application for reconsideration, People v. Johnson, 81 N.Y.2d 763, 594

N.Y.S.2d 725, 610 N.E.2d 398 (1992). Petitioner's conviction thus became final on March 10,
1993, the date on which the time to petition for certiorari to the Supreme Court of the United
States eXpired. See Ross v. Artuz, 150 F.3d 97, 98 (2d Cir.1998).”) (emphasis added).

Consequently, Petitioner’s conviction became “final” on October 12, 2015, which was
ninety days after the Court of Appeals denied his application for reconsideration. Petitioner then
had one year in which to file an applicatton under 28 U.S.C. § 2254,

The 1-year clook then ran for'more than nine mohths, from October 13, 2015, until July
22 2016, when Petitionier filed his motion for writ of error coram nobis, atwhich point the clock
was tolled pursuant to § 2244(d)(2). The clock remained tolled until January 23, 2017, when
the New York Court of Appeals denied Petitioner’s request for leave to appeal the Fourth
Department’s denial of his coram hobis application. At that time, Petitioner still had more than

two months remaining on his 1-year clock. On January 31, 2017, eight days after the Court of
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Appeals denied his application for leave to appeal, Petitioner filed this action. Acc;ofdingly, the
actiop is 'timely as it was filed within one year after Petitioner's conviction became final.

| Respondent disagrees and contends that the qlgck was tolled only until S_eptgmber 30,
2016, when the Appellate Division denied the motion fbr writ of error coram nobis. ‘On that poiht,
Respondent asserts that, “[tjhe limitation period was not tolled . . . during the inte_rval_be.t\n(een
the denial of the motion and.the denial of petitioners ;appliqatio_n--[t_o,th{e Court of Appeals,],fo;
leave to appeal. Hizbullahankhamon v Walker, 255 F3d 65, 71-72(2nd Cir.2001), cert. 536 US |
. 925.” However, Respondent's reliance on Hizbullahankhamon is misplaced, since at the time
that decnsmn was lssued adefendanthadno nght under New York Iawto apply tothe Court of
'Appeal“sﬂ for I'e"av_e‘it_o appeal from a denial of a 6Q'r'a'm‘ nobis motion. /d.. 255 F:3d at69;_72. New |
York Sfa_te law Wés 'subsedueﬁtly'éﬁweﬁded, éﬁd nowide_f'endants are ,péfmiﬁe;j 't4c:>hseék su;:h
reiief fr'dhﬁ thé Cou-rf of }Appééls.’é‘.‘ | .éo:fxseqﬁénfly; 'VPet.i_‘t_i:dn‘e_r’-s.. corjam. 'n‘ob.is Ar_notibn' fefnained

pending, within the meaning of § 2244(d)(2), until January 23, 2017.

24 See, McPherson v. Greiner, No. 02 CIV.2726 DLC AJP, 2003 WL 22405449, at *12 (S.D:N.Y. Oct. 22, 2003)
(“In 2002, the New York Criminal Procedure Law was amended to allow permissive appeals lo.the New York
Court of Appeals from the denial of coram nobis petitions. C.P.L. § 450.90(1).”): see also, Witherspoon v. New
York, No. 11-CV-5815 DLI, 2015 WL'5676020; at *2 (E.D.N.Y. Sept. 24, 2015) (“In Hizbullahankhamon v. Walker,
the Second Circuit held that “the one-year limitations period was not tolled during the intervals between [the
coram nobis] denials: [by. the,App_ellatg_Diyisioq] and the dates on which the Court of Appeals dismissed

' peal these denials” because New York law did not authorize appeals from

People v: Stultz, 2 N.Y.3d 277, 281, 778 N.Y.S.2d 431, 810 N.E.2d 883 (2004) (recognizing that New York State
law “authoriz[es] appeals (by permission) to this Court from appeéllate érders granting or denying coram nobis
relief based on-Claims of ineffective assistarice or wrongful deprivation.”). Subsequently, the Second Circuit held
that “a § 440.10 motion_is ‘pending’ for purposes of AEDPA at least from the time it is filed through.the time in
which the Petitioner could file an application for a certificate for leave to appeal the Appellate Division's denial of
the motion.” Saunders v. Senkowski, 587 F.3d 543, 548 (2d Cir.2009)." Although the Second Circuit has yet to
address whether the limitation period is tolled during the:30-day period in which the denial of a-coram nobis
petition is appealable, the reasoning of Saunders suggests that AEDPA's one-year limitation period is tolled
during this period.”); Mohsin v. Ebert, 626 F. Supp. 2d 280, 294 (E.D.N.Y. 2009) (“Mohsin filed his Coram Nobis
Motion on September 1, 2004, tolling the statute of limitations 321 days after his'conviction becarhe final. The
court denied the Coram Nobis Motion on March 21;-2005, Under earlier case law, that event would have ended
the tolling period for purposes of the one-year statute of limitations, on the ground that the denial of such a motion
is not appealable. See, e.g., Hizbuillahankhamon v. Walker, 255 F.3d 65, 70—71 (2d Cir.2001) (citing cases).
However, a change in New York law permitted Mohsin to seek leave to appeal the denial of his Coram Nobis
Motion. See N.Y.Crim. Pro. Law 450.90(1) (2002). As a result, the denial of the Coram Nobis Motion became final
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For these reasons, Petitioner’'s contention that the petition is untimely lacks merit. The
Court finds, instead, that the petition was timely filed.

. Unexhausted and Procedurally Defaulted Claims

Respondent next contends that all bUt one 6f the instances of alleged ineffective
assistance of trial counsel, set forth Petitioner's “Ground Two,”. are unexhausted and
procedurally defaulted since Petitioner failed to raise them in his direct appeal. The applicable
legal principles are clear:

If anything is settled in habeas corpus jurisprudence; it is that a federal court may
not grant the habeas petition of a state prisoner “unless it appears that the
applicant has exhausted the remedies available in the courts of the State; or that
there is either an absence of available State corrective process; or the existence
of circumstances rendering such process ineffective to protect the rights of the
prisoner.” 28 U.S.C. § 2254(b)(1). To satisfy § 2254's exhaustion requirement, a
petitioner must present the substance of “the same federal constitutional claim[s]
that he now urges upon the federal courts,” Turner v. Artuz, 262 F.3d 118, 123-24
(2d Cir.2001), “to the highest court in the pertinent state,” Pesina v. Johnson, 913
F.2d 53, 54 (2d Cir.1990). | |

When a claim has never been presented to a state court, a federal court may
theoretically find that there is an “absence of available State corrective process”
under § 2254(b)(1)(B)() if it is clear that the unexhausted claim is procedurally
barred by state law and, as such, its presentation in the state forum would be futile.
in such a case the habeas court theoretically has the power to deem the claim
exhausted. Reyes v. Keane, 118 F.3d 136, 1 39 (2d Cir.1997). This apparent salve,
however, proves to be cold comfort to most petitioners because it has been held
that when “the petitioner failed to exhaust state remedies and the court to which
the petitioner would be required to present his claims in order to meet the
exhaustion _requirement‘onId now find the claims procedurally barred,” federal

_ habeas courts also must deem the claims procedurally defaulted. Coleman V.
Thompson, 501 U.S. 722, 735n. 1, 111 S.Ct. 2546, 115 L.Ed.2d 640 (1991). '
Dismissal for a procedural default is'regarded asa dispdsition of the hébeés claim
on the merits. . . . For a procedu‘rally defaulted claim to escape this fate, the
petitioner must show cause for the default and prejudice, or demonstrate that

no earlier than August 8, 2005, when the Cotirt of Appeals denied Mohsin leave to appeal.”).
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failure to consider the claim will result in.a miscarriage of justice (i.e., the petitioner 7
is actually innocent) Coleman 501 u.S. at 748-50, 111 S.Ct. 2546 (1 991)

Aparrcro v. Artuz, 269 F.3d 78, 89-90 (2d Cir. 2001).

Here, in “Ground Two,” as mentioned earli_er Petitioner alleges that his trial defense
attorney was ine_ffec_tiye in the following_ﬁveinst_ances_: 1_) At the Huntley hearing he “fail_ed to
raise the bullying manner of interrogation ‘and c‘ovmme_nts by detective ‘Cedric Holloway; ~2:) he
failed to ask for a jury charge on the voluntanness of Petitioners statement to police 3) he
failed, when making hIS Batson challenge to argue that Petrtioner was being treating differently
thana wh|te Juror, Carol Schiferle who also knew a police witness; 4) he erred in requesting that

¢ prosecution witness Aaron Green be declared a hostile witness, “which led the prosecutron to
elrclt inadmissible and highly prejudicial _testimony ; and 5) he “never discussed with Petrtioner
the possibility of _requesti_ng a charge down to the lesser included ofiens_e of Attempted Assault
in the Third Degree given the weak and ins_ub'svtantial evidence on Count Three ofl[the. lndictment
charging] Attempted Assault in the First Degree.” | | |
) Respondent_ contends that only the ﬁrs_t of -these, number i) above__, was___‘_properly
exhausted, while‘ the remaining four are unexhaustedl-and procedurally defaulted. 'lhe._Court
agrees.. | | | |

Number 1) was exhausted because Petitioner raised. it both in his direct appeal brief. to
the Appeliate Division, and in his application for leave to appeal to the Court of Appeals On
the other hand, number 2) was not exhausted since. rt was never rarsed in the state courts

Number 3) was raised in the state courts but only in Petltioners appllcation for Ieave to
appeal to the Court of Appeals following the denial of his appeal by the Appellate Division.
Petitioner dld not raise that claim before the Appellate D|V|sron. Consequently, the claim is

unexhausted,'since “raising a federal claim for the first time in an application for discretionary
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review to a state's highest court is insufficient for exhaustion purposes.” St. Helen v. Senkowski,
374 F.3d 181, 183 (2d Cir. 2004); see a/so, Clark v. bolce, No. 9:11-CV-00893-JKS, 2014 WL
2573119, at *4 (N.D.N.Y. June 9, 2014) (‘Clark's challenge to the imposition of consecutive
senfehvceS' is also ﬁnexhaUsted. He raised this claim for the first time in his application for leave
to appeal to the Court of Appeals. Because he raised this c’léfm only in a discretionary leave
epplicafion, it is unexhausted.”) (eitiné St. Helen v. Senkowski). |

| Numbers 4) and 5) were raised |n t"he’s'ta’.te courts, but only indirectly, in the coram nobis
apphcatlon That is, in the coram nobls motlon Petltloner alleged that appellate counsel had
been |neffect|ve for falllng to raise the mstances of alleged meffectlveness by trial counsel
descrlbed in numbers 4) and 5). o
| Courts in this circuit routmely hold thét raising an ineffective-assistance-of-appellate-
counsel claim in a coram nobis motion does not exhaust the underlying claims that appellant
counsel failed to raise. See, e.g., Roberts v. Lamanna, No. 19 CV 880 (AMD)(LB), 2020 WL
5633871, at *6 (E.D.N.Y. Aug. 31, 2020) (““[C]ourté in this circuit have consistently recognized]
1 en ineffective .assistenc'e claim is an insufﬁcieht vehicle for exhausting the 'underlying
allegatioﬁs When those atllegations are ésserfed for the first time a‘s separate claims on habeas.”
Hall v. Phillips, No. 04 CV 1514 (NGG)(VVP), 2007 WL 2156656, at *5 (E.D.N.Y. July 25, 2007)
(citing eases).”), report and reeommendationv édopted, No. 19CV00880AMDLB, 2020 WL
5633078 (E.D.N.Y. Sept. 21, 2020); see also, Cobb v. Unger, No. 09-CV-0491MAT, 2013 WL
821179, at *3 (W.D.N.Y. Mar. 5, 201’3)' (“Under New York law, a writ of error coram nobis is
available “only to vacate an order d'ete'rminrirll'g an appea.IA on the ground that the defendant was
deprived of the effective assistance of appellate counsel,” and other constitutional errors may
only be advanced in ceram nobis applications to the extent that they are “predicates for the claim

of ineffectiveness, on the theory that effective counsel would have a'ppealed on those grounds.”
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Turner v. Artuz, 262 F.3d i18, 123 (2d Cir.2001) (internal quotation marks omitted). /n other
words, no claim besides ineffective assistance of appellate counsel can be exhausted through
an application for a writ of error coram nobis. Thus, Petitioner has exhausted his .ineffective
assistance of appellate counsel claim by virtue of his coram nobis application, the denial of which
he appealed to the state's highest court. See 28 U.S.C. § 2254(b). However, none of the
underlying claims in-the habeas petition were exhausted by this procedure, and thus they remain
unexhausted for purposes of federal habeas review.”) (emphasis added). \

However, in Aparicio v. Artuz, cited earlier, the -é_ec_ond Circuit ruled that a habeas
petitioner had exhausted a claim for ineffective assistance of trial counsel that was asserted in
a coram nobis petition, along with-a claim for ineffective assistance of appellate counsel, stating:

Petitioner did raise, in his coram .nobis petition to the Appellate Division, the
ineffectiveness of his trial counsel for failing to request an eyewitness identification
instruction. See supra, at 86 & n. 1.-However, the ‘Appellate Division did not .
explicitly address this claim, writing only, * ‘appellant has failed to establish that he
was denied effeéctive assistance of appellate counsel.” Apanc:o 696 N.Y.S.2d at

. 697. Although the trial counsel claim was not explicitly addressed, it was, as a
technical matter, adjudlcated the Appellate Division denied Apanc:o s coram nobis
application. /d: Thus, this claim is exhausted. Picard v. Connor, 404 U.S. 270, 275,
92 S Ct 509 30 L.Ed. 2d 438 (1971)

Id., 269 F.3d at 92. The foregomg quote suggests that, unlike i in the lnstant case, the petltloner
in Aparicio raised the alleged ineffectiveness of trial counsel as a stand-alone claim i in his coram
nobis motion, in addition to the alleged ineffectiveness of appellate counsel, rather than merely
identifying it as a claim that appellate counsel should haye raised. The Circuit Court went on to
find, thou_gh,‘th‘at the ipeffective-assisténce—of-trial—counsel claim was neverth_el_ess procedurally
barred, reasoning that the Appellate Division necessarily had to have denied the claim on state
procedurg]"g‘réunds, insof_ar as the defendant had no excuse for failing to raise it in his direct

appeal. /d., 269 F.3d at 93 (“The Appellate Division's conclusion on coram nobis that Aparicio

23

0\



34

Case 6:17-cv-06074-CJS Document 11 Filed 11/18/20 Page 24 of 40

was not denied effective assistance of appellate counsel disposed of Aparicio's only proffered
cause for the failure to raise the trial counsel claim on direct appeal. The Appellate Division's
decision concerning Aparicio's trial counsel claim thus had to rest on a state procedural bar;
under New York law, the decision could not possibly rest on:any other ground.”).
Subsequently, some district courts have interpreted Aparicio to find that “underlying”
ineffective-assistance-of-trial-counsel ‘claims in coram nobis motions are exhausted but
nevertheless procedurally barred. See, e.g., Davis v.-Greene, No. 04 CIV. 6132 (SAS), 2008 WL
216912, at *8-9 (S:D.N.Y. Jan. 22, 2008) (“In Aparicio v. Artuz, the Second Circuit held that an
ineffective assistance of trial counsel claim, raised before a state court as an underlying issue in
a coram nobis motion arguing ineffective ‘assistance of appellate counsel, was actually
exhausted. ... The reasoning in Aparicio applies to the five of Davis' trial counsel claims that
rest on facts wifhin the trial re‘cord\_; .. [and those cvlaims] ;.are, the;efore }e‘xh.auvsted by Davis'
coram nobis motion. . . " [Ho.wé\'/evr‘,_‘é]s in A_p’an'do, no .good reason exists here [for the
defendant’s failure to raise_th'e underlying issQe on direct appeal]; in fact, once the Appellate
Division denied the ineffe;;tive assisfance of couﬁsel cléims neitﬁer if ﬁo’r any other court could
hear the trial counsel claims under section 440.10, bécaljse thére was no justiﬁcatibn for Davis'
failure to raise those claims on direct appeal. Because the claims have been defaulted under a
étafe procedural rule, federal habeas review is precluded[.]'); see also, Cumberiand v. Graham,
No. 08 CIV. 04389 LAP DF}, 2014 WL 2465122, at *32 (S.D.N.Y. May 23, 2014) (‘Although it is
not entirely slear whethier the trial-sounsel claim in Aparicio had actually been raised on coram
nobis as an independent claim (as opposed to as a predicate for a claim challenging the
effectiveness of appellate counsel), most courts have read Aparicio to apply to u'nderly’ihg claims
raised bn coram nobis either directly or indirectly. Ultimately, though, it does not matter whether

this court finds that Petitioner's ineffective-assistance-of-trial-counsel claim is exhausted, under
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Aparicio, or unexhausted but “deemed” exhausted, as set out above, as, in either event, thé
claim would be procedurally barred from review by this Court.”) (citation omitted).

- Based on the foregoing discussion, the Court here finds that numbers 4) and 5) are
unexhausted, but that even if they were exhausted, they are nevertheless procedurally barred.
Similarly, the Court finds that numbers 2) and 3) are procedurally barred, in addition to being
unexhalusted, since Petitioner failed to raise them in his'direct appeal and presumably w_ould not
be able to raise them now in a separate collateral attack in New. York state court. See, Aparicio
v. Artuz, 269 F.3d at 91 (“New York does not otherwise permit collateral attacks on a conviction
when the defendant unjustifiably failed to raise the issue on direct appeal. N.Y.Crim. Proc. Law
§ 440.10(2)(c).”). This is particularly true, with regard to numbers 4) and 5), where, as here, the
state courts have already denied Petitioner's claim for ineffective aésistance of appellate
counsel. See, Aparicio v. Artuz, 269 F.3d at 91 (“The nagging question here is whether
Petitioner's failure to assert ineffective assistance of trial counsel . . . might be forgiven under §
440.10 because of the ineffective assistance of Petitioner's appellate counsel. Given the
Appellate Divisionfs ‘determination in the coram:nobis proceeding that Petitioner “failed to
establish that he was denied effective assistance of appellate counsel,” People v. Aparicio, 696
N.Y.S.2d ’af 697, we are persuaded that it is most unlikely that a~nothér state court would
suddenly find the performance of Petitioner's appellate counsel to be so ineffective as to justify
Petitioner's failure to include this ineffective assistance of trial counsel claim in his_direct'appeal.
Thus, any state court to which Petitioner might now present this claim would almost certainly
find it procedurally barred._”).

The Court havin.g found that points 2), 3), 4) and 5) of Petitioner’s ineffective-assistance
claim are unexhausted and }procédurallsy deféulted, those cléimé hust be denied unless

Petitioner can demonstrate either cause and prejudice or actual innocence: “That procedural
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default can only be cured by a showing of cause for the default plus prejudice, or a showing of
actual innocence.” Aparicio v. Artuz, 269 F.3d at 91 (citation omitted); see aIs&, St. Helen v.
Senkowski, 374 F.3d at 184 (“In the case of procedural default (including where an unexhausted
claim no longer can proceed in state court), we may reach the merits of the claim “only if the
defendant can first demonstrate either cause and actual prejudice, or that he is actually
innocent.” Bousley v. United States, 523 U.S. 614, 622, 118 S:Ct. 1604, 140 L.Ed.2d 828 (1998)
(internal quotation marks and citations omitted):”).

Petitioner, though, has not attempted to demonstrate .cause, prejudice or actual
innocence. Instead, the Petition-incorrectly maintains that Petitioner exhausted all of his claims.
Similarly, Petitioner's Traverse brief asserts that he exhausted all of his claims via his direct
appeal and his coram nobis motion. Petitioner has not offered any alternative argument
(regarding cause and prejudice or actual innocence) in the event that the Court were to disagree
with his exhaustion argumeni, which it does.

To the extent that Petitioner’s pro se submissions can be liberally construed to suggest
that his failure to exhaust was caused by the ineffectiveness of his appellate counsél, to establish
cause he would need to show that his appellate attorney’s performance amounted to ineffective
assistance of counsel in violation of the Sixth Amendment. See,»'Apan'cio v. Artuz, 269 F.3d 78,
91 (2d Cir. 2001) (“A defense counsel's ineffectiveness in failing to properly preserve a-claim for
review' in state court can suffice to establish cause for.a procedural default only when the
counsel's ineptitude rises to the level of a-violation of a defendant's Sixth Amendment.right to
counsel.” ). The applicable legal principles are clear:

With respect to claims of ineffective assistance of appellate counsel, the Supreme
Court has also held, as relevant here, that “appellate counsel who files a merits
brief need not (and should not) raise every nonfrivolous claim, but rather may
select from among them in order to maximize the likelihood of success on appeal.”
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Smith v. Robbins, 528 U.S. 259, 288, 120 S.Ct. 746, 145 L.Ed.2d 756 (2000)
(describing Barnes, 463 U.S. 745, 103 S.Ct. 3308) see also Lynch v. Dolce, 789
F.3d 303, 319 (2d Cir.2015). - .

Chrysler v. Guiney, 806 F.3d 104, 118 (2d Cir. 2015). “Counsel's failure to raise a claim on

appeal constitutes “constitutionally inadequate performarice” where “counsel omitted significant

and obvious issues while pursuing issues that were clearly and significantly weakér.” Morales v.
'Uq'iteci States, 651 F. App'x 1, 5 (2d Cir. 2016) (quéting Mayo v. Henderson, 13 F.3d 528, 533
(2d Gir.1994), also citing Jackson v. Leonardo, 162 F.3d'81. 85 (2d Cir.1998)).

Here, though, none of the points raised by Petitioner involve “sighiﬁcaht and obvious
issues” that were “clearly and significantly” stronger than the isstes raised by appellate counsel.
Consequently, Petitioner cannot demonstrate cause, and the Court therefore need not consider
prejudice, though the Couit does not believe that he can demonstrate that element either.

Moreover, even 'Iiberally constrﬁiﬁgj Petitioner's pro se subniiés'ion's,' they do not make any

gatéway ShoWihg of actual innocence. See, Hyman v. Brown, 927 F.3d 639, 656-58 (2d Cir.

2019) (discussing the standards appliéabie to actual innocenCe'cla'ims').""Consequentlyz, the
procedurally defaulted claims are denied.

To reiteraite, with rédérd to Petitioner's “Ground Two,” alleging five separate incidents of
alleged ineffective assistance of counsel, the Court finds that only number 1) alleging that trial
counsel was ineffective at the Huntley heé’r"inQ, for “failling] to raise the bullying manner of
ihtérrdgétiOn and comments by detective Cedric Holloway,” is exhausted. The remaining
instances are denied on the merits as procedurally defaulted. The Court will now proceed to
consider Pefitidnéf"s' remaining claims on the miefits;

ot

P T L A
o Ha 5 g P e R B G

27

W



Case 6:17-cv-06074-CJS Document 11 Filed 11/18/20 Page 28 of 40

As discussed further below, the Petition asserts that “the trial court erroneously denied
the defense’s Batson objection” by failing to make thé nécessary findingé at the thifd step of the
Batson analysis. As mentiongd, tI'!e Batson issu‘e.varg'se aﬂer the prosecutor used a peremptory
challenge to excuse Lannie, an African-American. In response to the Batéon challenge, the
prosecutor indicated that he challenged Lannie for two reasons: First, because of Lannie’s age

.and pos_sible immatqrity, vina,’s’chh.a_;_;s he was age 23 year-old college stu‘dént_ who lived with his
parents and had a part-time job; and, sg??oﬁd, because Lannie,kngw‘ prosecution witness Exum,
who was a friend of Lannie’s sister_. |

ln front of_the tri_a! cpurt,_:Eetitione_r:‘a'lleged_thgt th_e_prqs_ecutor’s reasons were pretextual,
since Lahnie rhad not indicated any hostility toward Exum, and s_in_ce Lannie was close in age to
a white juror, Wutz. The prosecutor pointed out, though, that Wutz was two years older than
Lannie and, unlike Lannie, was employed full time and lived independently of her parents.
Additionally, Wutz did not know any witnesses in the case. The prosecutor also noted that he
had challenged white prospective jurqrs similar in age to La‘nhie.

In the instant action, Petitioner also argues that Lannie was similarly situated to white
juror Carol Schiferle, who was age 42 and employed full time, and who “knew in passing”
prosecution witness, Dawn Lgpez. Schi_f_erle, when asked to explain‘ hoyv she knew Lopez,
indic_:ated that she was aware of Lopez th_roygh frien_cjs_ of_heljs who were police officers, a__dding,
“I know one of the ofﬁcers Dawn Lop_e__z, not ~re':a‘l‘ly pe(sggélly. ... ldon'treally — 'm not friends
with her. 1would say | justknow her in passing.” Transcript at p. 110. The Court observes again,
though, that the argurhent concerning Sch'i‘f’e,:jrlg_y\(as never ;made fo the trial court of, for that
matter, to the Appellate Division. Rather, as explained earlier, in the state qourts, the argument
concerning Schiferle was only raised in Petitioner’s request for leave to appeal the denial of his

direct appeal, in the context of a claim for ineffective assistance of trial counsel.
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In Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986), the Supreme
Court, “[iln recognltlon of the danger of race- based jury selectron ina partrcular trlal ?

mandated a three-step burden-shifting framework for determining whether the
prosecution exercised its peremptory challenges on the basis of race. Under this
framework, a defendant must first establish a prima facie case of racial bias. /d. at
96—97 106 S.Ct. 1712. If he or she succeeds in doing so, the prosecution must
then offer a race-neutral explanation for its challenge to thé j jurors in-question. /d.
at'97, 106 S.Ct. 1712 see also Purkett v. Elem, 514 U.S. 765, 767-68, 115°S.Ct.
1769, 131 L.Ed.2d 834 (1995). Even if the reasons the prosecution provides are
neither “persuasive, '[n]or_even plausible,” as long as those reasons are facially
valid, the burden will then switch to the defendanit to prové that the reasons the
prosecutlon gave are a pretext for purposeful discrimination. /d. at 767-68, 115
S.Ct. 1769. " At that point, the determmatron “largely will turn on [the court's]
evaluatlon of credlblllty » Batson, 476 U.S. at 98 n. 21, 106 S.Ct. 1712, and,
therefore, “the best evidence often will be the demeanor of the attorney who
exercises the challenge ” Hemandez v. New York, 500 U.S. 352, 365 111 S.Ct.
1859 114 L. Ed 2d 395 (1991).

Majid v. Portuondo, 428vF._3d 11 2, 126 (2d Cir. 2005).

Here, Petitioner argues that “[t]he trial eourt fell short of adjudicating Petitioner’s Batson
claim on the merits by accepting at face value [the] prosecutor’s tacially neutral explanation for
lthe] strike, without a finding of credibility.” citinig Dolphy v. Mantello 552 F.3d 236 (2d Cir.
2009) 25 This Court considers carefully the merit of Petltloners argument given the relatlvely
terse explanatron provrded by the trial court for denylng the Batson objectlon However, while
the trial court’s explanati_on could have been more comprehensive, the Court dieag_rees with
Petitioner and finds that the trial court indicated that it found the prosecutor’s explanatien credible
and not a pretext for discrimination, thereby satisfying the requirements of Dolphy v. Mantello.

In :this regard, the legal principle referenced by Petitioner was set forth by the Second

S .

Circuit as follows:

25 Traverse, ECF No. 8 at pp. 6-7.

29

A\



Case 6:17-cv-06074-CJS Document 11 Filed 11/18/20 Page 30 of 40

“[T]he third step of the Batson inquiry requires a trial judge to make an ultimate
determination on the issue of discriminatory intent based on all the facts and
circumstances.” Jordan v. Lefevre, 206 F.3d 196, 200 (2d Cir.2000) (internal

quotation and citation omitted).

Trial courts applylng the thlrd Batson prong need not recrte a particular formula of
words, or mantra. Galarza V. Keane, 252 F.3d 630 640 n. 10 (2d Cir. 2001) An
“unambiguous - rejection of a Batson challenge will demonstrate with sufficient
clarity that a trial court deems the movant to have failed to carry his burden to show
that the prosecutor’s proffered race- neutral explanatron is pretextual " Messiah v.
Duncan, 435 F.3d 186, 198 (2d Cir. 2006) -However, we have repeatedly sard that
a trial court must somehow “make clear whether fit] credlts the non-moving party s
race-neutral explanation for striking the relevant panelist.” Messrah 435 F. 3d at
198; see Galarza, 252.F.3d at 636 (“We have repeatedly emphaSIzed that a trial
court may.not deny-a Batson motion: wrthout determining whether it credrts the
race-neutral explanations for the challenged peremptory strikes. ") Jordan, 206
F.3d at 200 (“Jordan now declares that the district court's conclusory statement
that the prosecutor's explanatrons were race neutral did not satisfy Batson 's third
step. We agree.”); Bamnes v. Anderson, 202 F.3d 150, 156 (2d Cir.1999) (holding
that “denial of a Batson motion without explicit adjudication of the credibility of the
non-movant's race-neutral explanations for challenged strikes” constitutes error).

Dolphy v. Mantello, 552 F 3d at 239
Here, as discussed earller after heanng argument back and forth between the attorneys
on the Batson challenge, the tnal court stated |

I do have to find that, based on the Dlstnct Attorney’s explanations, that there are many
race-neutral explanations for the challenge, and particularly knowing a witness per se
pretty much would explain, no matter what the race of the prospective juror. In most
cases, I'm sure you would agree, Mr. Terranova, that that is a reason, as in the Stuart

Easter example, so the Batson challenge is denied. .

(Transcript at p. 195). In this regard, the trial court indicated not only that the prosecutor had
offered a race neutral reason for the challenge to Lannie, but that “based on the District
Attorney’s explanations,” the reason was not a pretext for discrimination. Indeed, the trial court

indicated that “knowing a witness” was not only a legitimate race-neutral reason for excusing
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Lannie, but that the prosecutor had, for the same reason, also dismissed white prospective
jurors in the case, such as the proépective juror who knew prosecution witness Officer Stuart
Easter.?® Consequently, the Court finds that the trial court made the necessary finding at step
three of the Batson inquiry, as required by Dolphy v. 'Mantéllo, and that Petitioner’s argument to
the con’_tr'ary therefore Iack_s merit. See, e.g.; Bowman V. L_ee,v No. 1 _O-CV-'0951 ERK, 2015 WL
1514378, at *11 (E.D.N.Y. Apr. 3, 2015) (“Although the trial judge did not expressly credit the
prosecutor's explanétion for ‘strikingi_ Ms. Thorhas in part‘icu_la,vr, c@urts,nééd nét engage in “a
talismanic recitation of specific words in order to satisfy Batson.” Messiah, 435 F.3d at 198. In
addition to the trial judge's clear statement finding a lack of subterfuge generally, the judge's
explanation that the prosecutor had a right to be concerned about Ms. Thomas's potential
empathy for the defendant implicitly credits the prosecutor's good faith in explaining his race-
neutral reasoning. The prosecutor's good faith is further bolstered by his decision to strike Mr.
Derek, a prospective juror who had participated in multiple volunteer projects involving prison
inmates.”), affd, 641 F. App'x 51 (2d Cir. 2016).

Ineffective Assistance of Counsel

The Petition alleges that trial counsel was ineffective during the Huntley hearing when he
“failed to raise the bullying manner of interrogation and comments by detective Cedric Holloway.”
Althoughv Petitioner does not flesh out this argument, he apparently maintains that if his attorney
had “raised the bullying manner of interrogation and ‘comments” about Petitioner’s silence by

Holloway, the trial court would have found that his statements were involuntarily made and

26 The fact that potential white juror Schiferle also indicated that she knew a police witness, though only “in
passing” and “not really personally,” Transcript at pp. 109-110, seems of no consequence to the Court, since that
point was never raised to the triat judge. In any event, thé Court daes not agree with Petitioner that Tannie and
Schiferle were similarly situated, except for their races, in terms of the circumstances under which they “knew” the
police witnesses. Lannie indicated that he knew Ofﬁcer Exum, while Schiferle essentially indicated that she
“knew of’ Officer Lopez.
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suppressed them. Respondent counters that Petitioner cannot make the showing required to

establish ineffective assistance, stating:

Petitioner cannot make that showing here. He said very little in his statement to
the police, and the little that he did say was an outright denial. In light of the fact

that petitioner’s “will was not overborne;” his statement was voluntary. Mlckey v o

Ayers, 606 F3d 1223, 1234 (9th Cir 2010) (O Scannlaln J.), cert denied 565 US
952. Counsel provided excellent representation throughout the proceedings; he
lodged proper objections, cross-examined the People’s witnesses, made a motion
for a trial order of dlsmlssal and successfully moved to dismiss the top count of
the indictment. Counsel cannot be held inéffective for failing to make an-argument
that was doomed to fail. :

ECF No.-6 at pp. 13-14.

The familiar test set forth in Strickland v. Washington, 466 U.S. 668 (1984), for
evaluating an ineffective assistance of counsel claim has two prongs. The first requires
showing that counsel's performance “fell below an objective standard of reasonableness.”
Id. at 688, 694. “Constitutionally effective counsel embraces a ‘wide range of
professionally competent” assistance,’ and ‘counsel is strongly presumed to have
rendered adequate assistance and made all significant decisions in the exercise of
reasonable professional judgment.” Greiner v. Wells, 417 F.3d 305, 319 (2d Cir. 2005)
(quoting Strickland, 466 U.S. at 690). Fulfilling the second prong of an ineffective
assistance claim requires a showing of prejudice which translates to “a reasonable
probebility that, but for counsel's unprofessional errors, the result of the proceeding would
have been different.” Strickland, 466 U.S. at 694. “The habeas petitioner bears the burden.
of establishing both deficient performance and prejudice.” Greiner, 417 F.3d at 319 (citing
United States v. Birkin, 366 F.3d 95, 100 (2d Cir. 2004)).

A defense attorney cannot be deemed ineffective for failing to pursue an

unmeritorious defense or application. See, United States V. Klrsh 54 F.3d 1062 1071 (2d
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Cir. 1995) (‘[T]he failure to make-ameriﬂéss_ _argurﬁent does not rise to. the level of
ineffective assistance, see United States v. Javino, 960 F.2d 1137, 1145 (2d Cir.), cert. -
denied, 506 U.S. 979, 113 S.Ct. 477, 121 L.Ed.2d 383 (1992), and “strategic choices
made after thorough :investigation of law and facts relevan";, to plausible options are
virtually unchallengeable].]” Strickland v. Washington, 466 U.S. at 690, 104 S.._Ct_,,at 2066; -
United States v. Eisen, 9'(4 F.2d 246, 265 (2d.Cir.1992), cert. denied, 507 U.S. 998, 113 ..
S.Ct. 1619, 123 L.Ed.2d 178 (1993); United States v. Aguirre, 912 F.2d 555, 560 (2d
Cir.1990).”). -

Preliminarily, the Court observes that in his ‘--pretrial omnibus motion defense
counsel moved to suppress Petitioner's stateme.nts as having been “involuntarily made.”. _
The trial court granted a Huntley hearing and, in connection with t_haf hearing, received in
evidence a CD recording of Petitioner’s thirteen-minute interview, as well as testimony
from Joy Jermain (“Jermain”s.), ‘a detective who, along with Holloway, interviewed
Petitioner after Petitioner waived his Miranda rights and agreed to speak to the detectives.
The primary strategy of Petitioner’s attorney, at the Huntley hearing, was to establish that . .
Petitioner’'s statement was involuntarily made since Petitioner had been intoxicated at the
time he was administered his. Miranda warnings. The trial court denied Petitioner's
motion, finding in pertinent part that Petitioner “was not impaired by alcohol at the time he
was made aware of his Miranda rights, and that he voluntarily and knowingly waived the -
M{[apdawarnings.”

Against- this backdrop, Petitioner now -maintains. that counsel was ineffective
because he failed to also argue that Holloway acted in a bullying manner and made
statements that were improper insofar as they we.re-_d_esigned to goad Petitioner into

admitting his involvement in the crimes. Petitioner, though, offers no legal citation or
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analysis indicating that such an argument would have been successful. Nor does the
Court believe that it would have been successful. In that regard, Petitioner has not argued
or shown, nor does the record indicate, that the totality of the circumstances surrounding
the interview rendered Petitioner's post-Miranda statements inyoluntary, or that
Holloway’s conduct was so fundamentally unfair that it denied Petitioner due process or
raised the danger that it would induce a false confession. See, People v. fGre'e'n, 73A.D.3d -
805, 805, 900 N.Y.S.2d 397, 398 (2d ‘Dept. 2010) (“Contrary to the defendant's
contention, based on the totality of the circumstances (see People v. Anderson, 42 N.Y.2d ~
35, 35-39, 396 N.Y.S..2d 625, 364 N.E.2d 1318), including the duration and conditions of
his detention, the conduct and demeanor of the police toward him, and his age, physical
state, and mental state (see People v. Martin, 68 A.D.3d 1015,-890 N.Y.S.2d 646; People
v. Pegues, 59 A.D.3d 570, 571-572, 873 N.Y.S.2d 160; People v. Petronio, 34 A.D.3d -
602, 604, 825 N.Y.S.2d 99), the defendant’s post-Mirahda (see Miranda v. Arizona, 384
U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694) statements were voluntarily given. Moreover,

the deception employed here by law enforcement officers was neither “so fundamentally

'unfair as to deny due process,” nor did it raise the danger that it would induce a false

- confession. (People v. Tarsia, 50 N.Y.2d 1, 11,427 N.Y.S.2d 944, 405 N.E.2d 188; see -

14

Peoplé v. Sanabria, 52 A.D.3d 743, 745, 861 N.Y.S.2d 359; People'v. Ingram, 208 A.D.2d
561, 616 N.Y.S.2d 780; People v. James,; 146 A.D.2d 712, 536 N.Y.S.2d 858)."); see
also, People v. Niemann, 21 Misc. 3d 136(A), 873 N.Y.S.2d 514 (App. Term 2008)
(“[E]ven if the Troopers informed defendant that his companion was subject to arrest, in
part to induce him to admit his alcohol consumption and his involvement in the accident,

the strategy was not “so fundamentally unfair as to deny due process or likely to induce
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a false confession” (People v. Velez, 211 A.D.2d 524 [1995]; see also People v. Cannady,
243 A.D.2d 642 [1997] )) |

Nor has Petitioner claimed that he suffered any particular prejudice as a result.of
" his attorney’s failure to advance this argument at the Huntley hearing. As Resr)ondent‘
points out, -although Petitioner waived his Miranda rights and .agreed to speak with the
detectives, “[h]e said very little in his s_tateme,nt to the police, and the little that he did say .
was an outright denial.” Petitioner’s Traverse fails to counter this argument. At most, the
Traverse Hbal'dly‘ aeeeﬁs that trial 'counsel.'c.ommitte'd a 'nu'm’ber of‘errore | (referring to ‘the
five |nstances of alleged rneﬁectrveness of tnal counsel descrrbed rn the Petltron four of
which the Court has already denied as procedurally barred) the cumulatrve effect of
which * compromlsed” hrs right to effectrve asmstance of counsel 27 Petrtroner rs correct .
that under the Strickland test, “[ijn assessing prejudlce, we conS|der the cumulative effect
of the errors committed by counsel.” Gross v. Graham, 802 F. App'x 16, 18 (2d Cir. 2020).
HoWever, for the reasons already discussed, Petitioner has not shown that trial Gounsel
committed any errors of constitutional significance, and therefore he cannot demonstrate
that the cumulative effect of his at_to’rney"s errors resulted in prejudice.

In sum,k the Court finds that Petitioner has not made the necessary showing under
either prong of the Strickland test, and his claim that trial counsel was ineffective is
therefore denied as lacking merit.

Denlal of quht to Remaln Sllent o

Petltroner further contends that the tnal court wolated his rrght to remain srlent by

admittmg the tape recordrn_g.of,the thrrteen-mlnute ,mterrogatron rnto evrdence. Petitioner

27T ECF No. 8 at p.
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‘maintains that the jury should not have béen permitted to hear Detective Holloway’s questions,

since his “ridiculing and mocking of Petitioner’s silence to cajole Petitioner to break that silence
and answer his questions [shifted] the burden to Petitioner to explain himself.”?® Liberally
construing Petitioner's submissions to raise the strongest arguments that they suggest, the Court

understands Petitioner to be raising a due process claim under Doyle v.- Ohio, 426 U.S. 610,

hy

618, 96 S.Ct. 2240, 2245, 49 L.Ed.2d 91 (1976), in which- -

the Supreme Court held that “the use for impeachment purposes of [a defendant's] -
silence, at the time of arrest and after receiving Miranda warnings, violated the Due

Process Clause of the Fourteerith Amendment.” /d. at 619, 96 S.Ct. 2240. The

Court reasoned that “while it is true that the Miranda warnings contain no express

assurance that silence will carry no penalty such assurance is implicit to any

person who receives the warnings. In -such circumstances, it would be
fundamentally unfair and a deprivation of due process to allow the arrested

person's silence to be used to impeach an explanation subsequently offered at

trial.” See id. at 618, 96 S.Ct. 2240,

Grigg v. Phillips, 401 F. App'x 590, 591 (2d Cir. 2010). Here, while Petitioner did not testify and
was not impeached with his silence, he nevertheless maintains that the playing of the recorded
interview, in which he remained silent after making. his initial statement, despite Holloway’s
efforts to get him to explain himself, had the effect of penalizing him for remaining silent.

The Court disagrees, since Petitioner did not in fact exercise his right to remain silent, but
rather, he chose to make .a post-Miranda statement, and then never reasserted his right to
remain silent. In U.S. v. Pitre, 960 F.2d 1112 (2d Cir. 1992), the Second Circuit held:

Otero argues that Agent McDonnell's testimony regarding the post-arrest interview
and the government's remarks in rebuttal pertaining to this testimony were
improper because his conduct in declining-to respond-to Agent McDonnell's
question, regarding who gave him the bag, was an exercise of h|s fifth amendment
right to remain silent. We find Otero's claim to be without merit. '

28 Petition, ECF No. 1 at p. 21.
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- It is undisputed that Otero was read his Miranda rights. See Doyle v. Ohio, 426
U.S. 610, 618, 96 S.Ct. 2240, 2245, 49 L.Ed.2d 91 (1976) (footnote omitted)
(‘[Wihile it is true that the Miranda warnings contain no express assurance that
silence will carry no penalty, such assurance is implicit to any person who receives
the warnings. In such circumstances, it would be fundamentally unfair and a
deprivation of due process to allow the arrested person's silence to be used to
impeach an explanation subsequently offered at trial. "). Herein, desplte the
Miranda warnings, Otero made statements to Agent McDonnell during the post-
arrest interview, thus, waiving his right to remain silent under Miranda. See Moran

' v. Burbine, 475'U.S. 412, 42023, 106 S.Ct. 1135, 1140, 1141-42, 89 L.Ed.2d 410 ©

v (1 986). Therefore, unless Otero resurrected and asserted his right to remain silent,
the government was entitled to introduce this evidence at trial and’ comment on it
during summation. Persuaded by the view of the First Circuit in United States v.
Goldman, 563 F.2d 501, 502-04 (1st Cir.1977), cert. denied, 434 U.S. 1067, 98
S.Ct. 1245, 55 L.Ed.2d 768 (1978), we believe that Otero waived his right to remain
silent and did not thereafter assert this right. In Goldman, the defendant, upon
being arrested and read his Miranda nghts was given a standard waiver of rights
form. The defendant signed this form and answered questions asked of him by the
investigating agent. However, the defendant “either refused to respond or did not
respond” to two of the agent's questions.: During trial; the government introduced
testimony concernmg the defendant's conduct with regard to the two questions and
commented upon it in summation. Following his conviction, the defendant
appealed, clalmmg the testimony concerning the two questions asked by the agent
and the government's remarks relating to the questions violated his right to remain
silent. In analyzing his claim, the First Circuit found no indication in the record that
the defendant wished to assert his right to remain silent, and the court commented
that, based on the record, it appeared the defendant wished to give an exculpatory
story. Stating that the defendant's decision not to answer a question “was simply
a strategic choice, perhaps based on a fear that any answer might weaken [his]
story,” and that “the failure to answer was not a reassertion of rights,” id. at 504 n.
5, the First Circuit rejected the defendant's claim. Likewise, herein, since Otero
clearly waived his right to remain silent and there is no indication in the record that
he resurrected and asserted this right, we find his claim to be without merit.

960 F.2d at 1125-26; see also, Nowicki v. Qunningham,_ No. 09 CIV. 8476 KMK GAY, 2011 WL
12522139, at *5 (S.D.N.Y. Mar. 30, 2011) ("Doyle does not protect a defendant's post-Miranda
waiver silence. Therefore, the threshold question in any Doyle claim is whether the petitio_ner ,

waived and subsequently failed to reassert their right to remain silent. in two of the challenged
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colloquies, the prosecutor questioned the detectives about interviews with Nowicki that occurred
after he had waived his Miranda rights. Since petitioner waived and never reasserted his
Miranda rights, the prosecution did not 'contravene Doyle by i‘nq’uiring into Nowicki's failure to
offer exculpatory statements during his mtervrews W|th the detectrves ") (citations omitted),
Hogan v. Ercole, No. 05-CV-5860 RRM 2011 WL 3882822 at *10 (E D.N.Y. Sept. 2, 2011)
(“The use of a defendant's post—arrest srlence may violate due process and the prrvrlege agarnst

self-incrimination. Brecht V. Abrahamson; 507 U,S_. 619, 629—-30, 113 S.Ct. 1710, 123 L.Ed.2d

-353 (1993); Doyle v. Ohio, 426 U.s. 610 617—18 96 S.Ct. 2240 49 L.Ed.2d 91 (1976) Gngg V.

Phillips, 401 F. Appx 590, 593 (2d Cir. 2010) However once an arrestee wa|ves his right to
remain silent, the government is enti_tied to introd'uce eVidence at t_rial of the arrestee's silence in
response to questions, and the government may ’co‘mment on that‘:silence during summation, as
long as the arrestee did not resurrect and assert his right to remain silent. ‘See United States v.
Pitre, 960 F.2d 1112, 1125 (2d Cir.1992) (“'[U]nless [petitioner]',‘ resurrected and ;‘asserted his right
to remain silent, the governme’nt was entitledto i'ntroduce this evidenc_e at tr_ial'and comment on
it during summatron ™). At trial, Detective Sevenn testifi ed that that petmoner was silent when
asked why he had not turned hrmseif in to the Albany pollce and when asked why he told his
family that he was going to Virginia and went _to Tennessee instead. VHowever, prior to trial, the
court determined that petitioner was properIy réad hi's'Miranda rights by the Nassau County
Police Department and that he warved his’ rrght to remaln silent, thus finding admrssnble his post-
arrest statements to Detectrve Severin. As such that defendant declined to answer some
questions is not COnstitutionaIiy protected.”) (citations to trial record omitted). |
Even assuming arguendo that a Doyle violation occurred here, which the Court does not

find, it would be harmless in l'ight of the relev_ant factors:
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The Supreme Court has addressed directly the proper standard of review in
determining whether the occurrence of a Doyle error during a state court trial
constitutes harmless error. -In Brecht v. Abrahamson, 507 U.S. 61 9, 113 S.Ct.
1710, 123 L.Ed.2d 353 (1993), the Court adopted a harmless error standard for

violations of this type drawn ‘from the Court's décision in Kotteakos v. United =~

States, 328 U.S. 750, 66 S.Ct. 1239, 90 L.Ed. 1557 (1946),-asking “whether the
error ‘had substantial and injurious effect or influence in determining the jury's

- verdict.”” Brecht, 507 U:S. at 637, 113 S.Ct. 1710 (quoting Kotteakos, 328.U.S. at

776, 66 S.Ct. 1239). Assessrng harmless error outside the context of Doyle
violations, we have identified four factors as partrcularly relevant to the analysis:
“(1) the overall strength of the prosecution’s case; (2) the prosecutors conduct with

| respect to the improperly admitted evidence; 3) the importance of the wrongly

admitted ‘testimony; and (4) whether suchevidence was -cumulative of other
properly admitted evidence.” Zappulla v. New York, 391 F.3d 462, 468 (2d

'Cir.2004). Of the four factors, “[tjhe strength of the prosecution's case is probably -~ -

the single most critical factor.” Unifed States v. Reifler, 446 F.3d 65, 87 (2d
Cir.2006) (alteration in original) (quoting Latine v. Mann, 25 F.3d 1162, 116768
(2d Cir.1994)).

Grigg v. Phillips, 401 F. App'x 590, 593 (2d Cir. 2010) (footnote omiﬁed).
Considering the foregoing factors, any error here would be harmless. In that regard, the
Court particularly notes .tha_t ’the 'evidelnCe ageinst Petitioner as to the crimes for which he was
convicted was strong, if rrot overWHeIming, erld that the prosecutor did not emphasize
Petitioner’s silence during the interview or attempt to use it as evidence of his guilt. Rather, as
already discussed, in response to defense counsel's closing argument' that the interview had
beenv “illegal,” the prosecutor disputed that characterization and argued that the recording of the
interview was important not because of Petitioner’s silence, but because Petitioner's statement
(that he had been sleeping immediately prior to his arrest), made after waiving his Miranda rights,
was inconeierent with the rest of the evidence.
For these reasons Petitioner’s claim that he was denied due process, when his right to

remain silent was violated, lacks merit and is denied.
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Case 6:17-cv-06074-CJS Document 11 Filed 11/18/20 Page 40 of 40

CONCLUSION

The appllcatuon under 28 U.S. C § 2254 is denled The Clerk of the Court i |s drrected to

close thls case Pursuant to 28; C§ 2253 the Court decllnes to issue a certlﬂcate of

appealablllty, smce Petltlo _ has not made a substantlal showmg of the denlal of a constltutlonal
right. The Court hereby certlf es pursuant to. 28 U.s. C § 1915(a)(3) that any appeal from this
Order would not be taken |n good falth and leave to appeal to the Court of Appeals as a poor
person |s demed Coppedge V. Unlted States 369 U S 438 (1962) Further requests to proceed

on appeal In fonna paupens should be dlrected on motlon to the Unlted States Court of Appeals

-for the Second CIl'CUlt in accordance Wlth Rule 24 of the Federal Rules of Appellate Procedure.

So, Ordered.‘ ‘ |

Dated: RocheSter,"New York
“November 18, 2020
o - ENTER:

/sl Charles J. Siraqusa
- :CHARLES J. SIRAGUSA
United States District Judge
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Jury Selection 65
the way this crime was investigated?

PROSPECTIVE JUROR 1: I think I may question
that, yes.

MR. FEROLETO: OKkay. So even based on.your
prior_experiences, you may not be able to -- you may be
heading into thisg --

o PROSPECTIVE JUROR 1: I may not be able to
separate persohal experience, yes.
| MR. FEROLETO: You think you would be able'to
separate jt?
PROSPECTIVE JUROR 1: I think I can't.
MR,,FERQLETQ: You can't. Well, thank you.
I appreciate that.

Mr. Samuel, I have a couple questions for

you. You sald you work at Baker VJ.ctory'>

PROSPECTIVE JUROR 2z » Baker Victory: Services:

I work 1n thelr school w1th youth from elghth graders

to twelfth graders
MR. FEROLETO: Okay. And do you -- -I mean,

are these llke -- what kind of work: do you ‘do with

'them°

vy

PROSPECTIVE JUROR .2: Some counseling,stuff.

issues, and'they're a regular high school. and perforii,

so when.they become academic and things like that,

Kerry A. Meegan, CSR, RPR, CRR
Official Supreme Court Reporter
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Jury Selection 66

attendance, that kind'of stuff, fighting, gangs, all

that kind of stuff .

MR. FEROLETO: 1 take it you- work with
students who probably are fac1ng Criminal” ‘charges?

PROSPECTIVE JUROR 2: Some- are;on prebatlen%
Some. have been v1olated .and-‘sent. to prlson “'Some
death.. So very. roughv—— : _ b

MR. FEROLETO:" In your role, you're helping
those kids.try and stay on track, as far as going to
school and what they re 901ng to be doing in the
future?

_PRQSPEC?IVE‘JUROR 2: Absoiutelyh‘tight.;

MR. FEROLETO:  You mentioned also you have a

relative who was accused of arson, who I think you sald

is on parole?
PROSPECTIVE JUROR 2.: He is on parole.
MR. FEROLETO: Okay.' He's.gh'parole?
PROSPECTIVE JUROR 2: Yes. '
MR. FEROLETO: He's from Buffalo?
PROSPECTIVE JUROR 2: Hgtisxfrqm Buﬁﬁa;%,"
MRL FEROLETO: . Did that occur hete in Erie
County? -
PROSPECTIVE JUROR 2: Tt did.
MR. FEROLET@: All fight. So he would have

been prosecuted by someone from the Erie County

Kerry A. Meegan, CSR, RPR, CRR
Official Supreme Court Reporter
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District Attornéy's office.
PROSPECTIVE JUROR 2-: Ygs.

.MR. FEROLETO: Do you have any feelingquné»

way or the other about how.he was treated with respect
-te that.case and that investigation?

PROSPECTIVE JUROR:2: .No. -Because; ;actually,y

I don't know, I mean, gvgpﬁtodaywhekllnta;k;abqgglhéwﬂ

itxdidn@t~Qgcurfagdwhow,heQWasﬁset,up, and T <o

JKROW.  I.don't,-- I don't feel'-- I don't know.

MR. FEROLETO: So if you're selected as a

juror, you're gonna say --

PROSPECTIVE JUROR 2: Well, I think with his

Case, part =~ you know, because he has some addiction
issues,,you_know,aapd -= . you:. know, ‘no telling.  :So T |
.don't know.

MR. FEROLETO: Okay;ﬁqséﬁif“ybﬁfré%SeieéEéd
as a juror in this case, are you going to say to me,
well, my cousin, he should have never been prosecuted,
you know, tén years ago. I don't know, you know, what
the District Attorney's office is doing in this case.
I don't‘trust what's going on here?

PROSPECTIVE JUROR 2: NG, T wouldh't

MR. FEROLETO: You would be able to separate
those situations? |

PROSPECTIVE JUROR 2: Absolutely.

Iidontt

Kerry Aa. Meegan, CSR, RPR, CRR
Official Supreme Court Reporter
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Jury Selection 68

~MR. FEROLETO: Okay. Thank you. Derek, I
just have a couple questions -- oh, I'm sorry, wait.

One more thing from Mr. Samuel.

PROSPECTIVE JUROR 2: Okay.

e OFehard Rark:
MR. FEROLETO: So it's a different situation?
PROSPECTIVE JUROR '
Mg}ﬁfEﬁorEébﬁfamr

intern at :GM?

P

PROSPECTIVE JUROR 3: Yes.

MR. FEROLETO: fDo you know anyone here in the
jury? I just know there was someone here who said they
worked at Ford.

[PROSPECTIVE JUROR 3:" 'Yeahj T.dom'ts

“know -anyone.

MR. FEROLETO: So you've never seen
Mr. McDonald before?

PROSPECTIVE “JUROR '3 : 3.

MR. FEROLETO: What year are you in in
college?

ﬁﬁOSPECTIVE'JﬁRORVBE“’JuniOfﬂ

MR. FEROLETO: Okay. So you got one more

year?

Kerry A. Meegan, CSR, RPR, CRR
Official Supreme Court Reporter
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Jury Selection 69
MR.FEROLETO: Now, with -- you know, with

engineering, I take it probably in your internship,

‘it's important that things be very precise and kind of

line up exactly to make sure that the different
equipmentlydu're working on runs properly and works
properly?

PROSPECTIVE~JUROR::3 1,

You know, in this case you're
gonna hear from tén or eleven witﬁesses tﬁat may have
seen-events from different perspectives, so not
everything ﬁight line up exactly perfectly. But there
may bé.avreaSOn for thét;- If sémeone says, well, you
know, a car was gray or a car was black, is that
something where you feel like, well, maybe they saw it
in ; different light or there's some kind of
inconsistency be the kind of precision you're looking
for in your everyday life?

‘PROSEECTIVE JUROR.3: Two people ‘can see-it

from.a different perspective, ‘especially if it's at

night or-so, so it could:be two'different perspectives.

e

But,” you know, ‘they might be! from a similar point of
view. "
“MR. FEROLETO: Okay. So you -- if there's

minor inconsistencies between witnesses, you wouldn't

Kerry A. Meegan, CSR, RPR, CRR
Official Supreme Court Reporter
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Jury Selection 70

automatically reject what people have to say?

MR. FEROLETO: Okay. 'Thank you. Ms. Reed, I
know you said you're -- I'm sorry, I think an
instrucﬁional,designer?

PROSPECTIVE JUROR 4: That;s right.

.MR;-FEROLETO:- Okay. Could you just explain
to me what'ﬁhat is?

PROSPECTIVE JUROR 4 : Sure. I design online
courses for a community céllege, train faculty.

MR.HFEROLETO: So working at N Triple C?

PRCSPECTIVE JUROR 4: Yes.

MR. FEROLETO: So you work with the faculty
to help them design their courses? |

PROSPECTIVE JUROR 4: That's right.

'MR. FEROLETO: That's all I have for you.

‘Thank you.

I know, Mr. McGuire, you said your mom was
the victim of a stalkiné case? |
PROSPECTIVE JUROR 5: Yes.
MR. FEROLETO: I'm sorry to hear thét. - How
loﬁg ago Qas that?
' PROSPECTIVE JUROR 5: Maybe three, four years
ago.

MR. FEROLETO: All right. Did that happen

Kerry A. Meegan, CSR, RPR, CRR
Official Supreme Court Reporter




IR

—

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Jury Selection
rendering a verdict in this case. And I could be a
fair and impartial juror in this case.
THE COURT: Who do you work for?
'PROSPECTIVE JUROR 2: I work at Elderwood and
Maplewood.
THE COURT: Thank you.

PROSPECTIVE JUROR 2: Thank you.

_PROSPECTIVE JUROR 3: . I'm fortys

Néw York. WL went to,

communication. I live in Kenmore currently.  T-ama.

computer programmer .
THE COURT: Who do you work for?
PROSPECTIVE JUROR 3: Micros Systems. I live

with one other adult and she's a Buffalo school

. teacher. 1I've never served on a grand or trial jury

before. T know one of the.officers, . Dawn Lopez;  mot.

really personally. I'vé mever been -- I have several ;

,friends ‘and people ‘that ‘T kKnow who work in iaw”

eniorqeméﬁf. I've never beeniaccused of a crime or
anyone I know been accused of a crime. I've never been-
a victim of a crimé; but I have friends who have been
victims of crimes. My religious or personal philosophy
wouldn't prevent me frbm rendering a verdict. And I

would be a fair and impartial juror.

Kerry A. Meegan, CSR, RPR, CRR
Official Supreme Court Reporter
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"PROSPECTIVE JUROR 3:' ¥

o

oot in i

PROSPECTIVE JUROR 4: Hi. My name is

Patricia Logan. I'm fifty—niﬁe years old. I was born
in Alabama. And I wént to ECC. I have an a§SOCiate
degreé in nursing,-RN. I live in Erie County. I'have
two kids, one twenty—one; one forty-three. I did serve
on a frial jury and that was around about 1990.‘

_THE COURT: What type of case was it?

- Criminal or civil?

PROSPECTIVE JUROR 4: It was criminal, and we

did reach a verdict at .that time. I do not know anyone

Kerry A. Meegan, CSR, RPR, CRR
Official Supreme Court Reporter
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was -- of course you know that crime was solved and the
individual responsible was convicted and that sort of
thing?
PROSPECTIVE JUROR 3: Right.
MR. TERRANOVA: This is a shooting case also.
PROSPECTIVE JUROR 3: Right,A |
MR; TERRANOVA : Or‘the allegations are that
my client shot somebody. Based on what happened to

your friénd, and I know she's had a Very long and

painﬁul‘recovery, does that  -- islthis'the kind of case

that is going to give you any pause about and affect

~ your objectivity in this case?

PROSPECTIVE JUROR 3: No. Again, everything

surrounding everything with her was basically based on

her -- just her recovery and getting better and just

fbeing there as her friend.

'MR. TERRANOVA: Okay. Thank you. Could you

hand that to Ms. Paycheck, please?
: Ms. Paycheck, generaliy in the back of every
juror's mind is this thought: If'that guy over there
is so ihnocent, why doesnFt he testify on his own
behalf? |

PROSPECTIVE JUROR 4:: Okay.

MR. TERRANOVA: Do you suppose that might be

on your mind if he doesn't testifY?

Kerry A. Meegan, CSR, RPR, CRR
Official Supreme Court Reporter
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Jury Selection 18?

PROSPECTIVE'JUROR 4: No.
'~ MR. TERRANOVA: Okay. ' Why not?
PROSPECTIVE JUROR 4: .Becanse --
MR. TERRANOVA: ‘Is there some legal rule you
know nbout?
PRosPEcTiVE‘JURoR 4: No. 'Cause it's his
choice. | |

MR. TERRANOVA: Okay. Well, you know that --

~you've héard'JuStice»Wolfgang say that the standard of

proof is proof beyond a reaéonable”doubt and the burden

of proof never shifts from the prosecutor to the

defense. . So wé_all share the Constitutional rightjthat.
we can't bé compeiled to testify at all. The defensc
cannot bé compelied to provide proof of innocence.
It's always the Govérnment or the prosecutor that has
co show -- having brought the charges against my
client, it's their burden of proof beyond a reasonable
doubt to try‘to convict him of those‘éllegationsl okay?
The dcfendant is nnder no obligation to present any
proof or testify in his own behalf. And that isn't a
new liberal invention, as the Republicans wculd lead
you to believe{ but wnat it is is a right that we've
enjoyed since this country was founded. ‘Okay?

| Now, I say all.that because my client may

testify in this case. And if he does, how will you

Kerry A. Meegan, CSR, RPR, CRR g
Official Supreme Court Reporter 5
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.approach his testimony, as opposed to everyone else's?

PROSPECTIVE JUROR 4: The same.

MR. TERRANOVA: Meaning?

PROSPECTIVE JUROR 4: Everybody is -- I would.

treat his the same as I would treat a police officer or

‘the guy who's giving the forensics or the guy who is --

any witness that was going onvthe'stand,

MR. TERRANOVA: Okay. Could you pass that to .

Ms . Mika, please?

Ms. Mika, what if you hear an instruction

from the Court about what we call interested witnesses,

meaning, that if a witness has an:interest in the
outcome of the~case, that you can take that into
account? And certainly you'll be told in that same
legal instruqtion that the defendant is an interested
witness because he has an interest in the outcome of
the case. He could be convictéd of a very serious
crime. And he testifies. How do.ybu approach that?
| PROSPECTIVE JUROR 2: T would you know, take

it into con51derat10n what is belng said, and I'd
weigh it equally, you know, depending on -

MR. TERRANOVA: Okay. Could ybu pass that
forward to Ms. Zawadzki, pleaée?

Ms. Zawadzki, what if my client doesn'ﬁ

testify?

Kerry A. Meegan, CSR, RPR, CRR
Official Supreme Court . Reporter
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 PROSPECTIVE JUROR 9: I wouldn't feel -- have

any other feelings against it or for it.

MR. TERRANOVA: Okay. No curiosity in the

“back of your mind that you would have to stomp on --

PROSPECTIVE JUROR 9: No.
MR. TERRANOVA: -- to say, well, no, we're
not allowed to consider that?

PROSPECTIVE JUROR 9: Well, if he doesn't

testify, it's just like nothing really -- you know what -
I mean? Like, he doesn't want to incriminate himself

and he also doesn't” want to, like, show that he is

innocent.

MR. TERRANOVA: Well, he may have a good.

- reason to not testify, right?

PROSPECTIVE JUROR 9: Right, correct.

- MR. TERRANOVA: But that's his own --

PROSPECTIVE JUROR 9: That's his own'right;

MR. TERRANOVA: -- his own feeling and you
can't hold that against him; right? |

PROSPECTIVE JUROR 9: Correct.

MR. TERRANOVA: Can you pass that down,-

please, to Mr. Brostko?

"What do you say about that, Mr. Brostko? Is

that something that -- what are your feelings on

whether the defendant testifies or not?

Kerry A. Meegan, CSR, RPR, CRR
Official Supreme Court Reporter
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'PROSPECTIVE JUROR 14: Well, you know, I
understand the process of the Court, the purpose of the
Court the purpose of yourself and the prosecﬁtlon and,
you know, your job is to, you know, prove his ‘

innocence. And my opinion, if he's not gonna testify,

it's a direction from yourself. And as far as the way

I look at it is, you know, you're gonna do whatever it -

takes to try to win essentially, quote unquote, you

know, so if he's not gonna testify, he's not gonna

‘testify. But --

MR. TERRANOVA: Strictly speaking -- and T

know I'm interrupting you here. Strictly speaklng, my

" -job is to make sure that if my cllent is convicted,

it's on proof beyond a reasonable doubt, which means
that I will be very carefully attempting tQ show you
that there is reasonable doubt in this case, okay? And
S0 that's basically my job. ‘And it's not a game, iﬁ's
serious buéiness. So it's not like -- it's not like
playiﬁg chess. Because thlS is llvé theater. I don't
know what,thése witnesses are going to say. I have an

idea of what some of them are going to say. But

- there's this perception among jurors that we all know

what's going to happen in this courtroom and it's just
a matter of doing'it. But if my client testifies, are

you going to view him as a witness that should be paid

Kerry A. Meegan, CSR, RPR, CRR
Off1c1a1 Supreme Court Reporter
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close attention to?
PROSPECTIVE JUROR 14: I would view:him the

same way I would view some of the other witnesses,

absolutely. I nean, our job as the jury is' to collect -

the_facts; youvknow, consider them, whether it be your

client or a police officer or a doctor, whatever the

l It really makes no difference to me

The same way if ‘maybe

there are other police officers involved that I don't

know about that obv1ous1y will not testify, or people

on the list that may not end up testifylng : That makes'

no dlfference to me. Whoever gets in that chair, I'm
going to listen to what.they say and make my decision
based.on the results the way it's presented from you
and the prosecution. |

MR . TERRANOVA: ~Okay. Couldn*t have gaid it
better myself. Anybody here disagree‘with wnat'
Mr. Brostko just said? Anybody here? Okay. ‘That.will
do it. Thank you very much.

THE COURT: ' Are there any challenges for

cause outside the presence of the jury to put on the

record?
MR. TERRANOVA: ‘T have a challenge for cause.
THE COURT: You do?

MR. TERRANOVA: But I see no reason to do it

Kerry A. Meegan, CSR, RPR, CRR
Official Supreme Court Reporter
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outside the bresence of the jury.

THE COURT: Well, it's up to you.

MR. TERRANOVA: Can we just appréach?

THE COURT: No, you can't. |

MR. TERRANOVA: Okay. I think Number Eight,
Mr. Kus, should be challenged for cause.

MR. FELICETTA: Concur, Your Hdnor.

THE COURT: The chalienge is granted. You're
going to be excused, sir.

PROSPECTIVE JUROR 8: Awesome.

MR. TERRANOVA: The record will reflect that
he's smiling.

(Prospective juror excﬁsed.)

THE COURT: Aall right. The other challenges
will be in writing. |

(Peremptory challenges were made in writing.)

'+ Could we approach, ‘Your -
Honor? |
ﬂ?éfiE?ébaﬁtfﬁheyjuryfééxééfion?”
MR. TERRANOVA:'. Yes ,

THE" COURT" " Could: you jus t “approach:the

g;grk?.{Thebclérkfknbwgf'nbt;me;

MRﬁﬁfERﬁéﬁéﬁK{a:Wélir;itis not that'-- that'g

 99thhefqﬁé§t{6ﬁf“ﬁfﬁ"sﬁéflégalﬁiééﬁé}”

THE COURT: A1l right. . Then we're going to

Kerry A. Meegan, CSR, RPR, CRR
Official Supreme Court Reporter
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Jury Selection 188,

take a brief recess. We're going to ask you to please
go out in the hall for a brief recess and we're going
to discuss an issue on the record that we don't want

you to hear about. So we'll call you back shortly.

. And please do not talk about the case during the brief

recess.

(Prospective jufors left the courﬁroom.)

THE'QOURT: Mr. Terranova, yes.

MR. TERRANOVA: Your Honor, I believe that at
this point -- and it's notﬂépparent to the Court
because you don't know this yet.

THE COURT: ¥es.

iyR;ﬁTERRANQVA?ﬂ,Buth think thgfg;s-é Batson
issue here.i ThélﬁroSecthrﬁmhgve'justieXgrqigedaaglf
pg{g@g@gpyfchallénge'in this;;ound-whicgﬁwé.hgvgégops'

yetrexercised ‘a challenge on, “to Juror Number: .Ten; *

. Mr:-langie: Mr. Lafinie’ is-an Affican-American.’ He's

FEN

;tWenty-three.years 'old” ,gegqt;éhdé;Méééilléhééiiéééﬁ

He!ll be:a seniof'thefet He.dlso -works at -Tops. ~His!
L ;

Jfather..is.a drug counselor and his mother is a

;tgquqqfs_gidet Hg;did3iﬂdicate that‘there;is'a_pbliée;

officer that will.pe testifying here, Officer Exum, who'

is.not his friend.; He's aware. of him. He recognizes :

the name because hé's 'a friend of his sister's.’

P . . ’ .
The reason I'm mentioning this is because, as

Kerry A. Meegan, CSR, RPR, CRR
Official Supreme Court Reporter
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I said, pqqggrq,Lanniefis'an7Af;iganeAm§tig§ps The
District Attorney challenged ‘two' African-Americans

previously. Maurice Samuel, who at the time was Juror

Number Two in the first round, and the gentieman who
sat next to him, Juror Number Three, Derek Brim,
ﬁ-R-I—M.‘ And I believe at this point that, of every
available African-American that coﬁld be challenged --
there were a number of African-Americans who were
seated but, for whatever reason, were not subject to
challenge because they took themselves out. And I
would ask that the District Attorney place on the

record at this point as to -- the other two individuals

‘are gone, Mr. Maurice Samuel and Derek Brim, and I can

see reasons why the defense would have kept those
individuals. But now, as to Mr. Lannie, I'm stating
for the record that the defense would accept him as a

witness. He is African-American. And- TVd ask *that EHe

hy:they,

exercised-a:peremptory against Mr. Lannie; Juror.

sNumber Ten.'

>

MR. FELICETTA: Your Homor, the. Peoplé's

ey,

reasons for excusing -- or €XErCisTng“a“perémptory>

q@g;lenggmpn,%gﬂwLagnigﬂ Prospective Juror Number Ten,

are.as.follows: Mr..Lannie is twenty=threewyears-old,

- and Mr. Feroleto and I have discussed, both in the last

Kerry A. Meegan, CSR, RPR, CRR
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panel and in this, a-real:concern about-having anyone

WQQ&iS-asgycung aS7Mr;’ﬁahﬁié’6n'the*jUry;vga;tibulérly

becaiise  the charges are so serious‘in this case, being

~an A-II felony. So in that regard, because these are

serious charges, because of the fact that this is a
very violent shooting in the middle'of the street, we.
‘a7& concerned about having people who perhaps don't
hé%éﬁﬁﬁéﬁiiiféié;béﬁiéh&éféﬂféﬁéﬁjﬁﬁyé So as a result
of that, we have been exercising peremptories

consistently throughout on any of the jurors who we’

:béIiéGéi;ﬁﬁféégf§éﬁﬁ§. Mr. Brim yesterday was -- or
this mdrhing, was twenty years old. Ms. Moore, a white
female, was twenty years old. We exercised a challenge
on her for the exact same reasons. And now Mr. Lannie.
There is oné exception to that, and that is
Mr. McGuire, who is twenty-two, a year younger than
Mr. Lannie, who we did not exercise a challenge on, but
the defense did. But our feeling was that Mr. Lannie
was more mature and exercised a great deal of maturity,
despite his aée -- I'm sorry, McGuire. Mr. McGuire was
very mature. He had already received his college
degree, a Bachelor of Arts in criminal justice; He was
working full time. ‘And’based Uponihis resporises to'

individual questidning, we were:satisfied that, despite

“his age, he had enough life experiences that'he would’

Kerry A. Meegan, CSR, RPR, CRR
Official Supreme Court Reporter

0]



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Jury Selection 191

be dBle to handle a case of this magnitude.

e UAGTNTTL IR s g, A

WitRwTFespect t6 " Mrr=Lannie, he~did-not.
demonstraterthewsane~thing-to-me~with=the ~individual:
‘the@ques@ionnairé“ He 1is still currently a college
student. He's a part-time employee at a grocery store,
lives with.his parents. And our -- I'll be honest with
the Court. ﬁ%ﬁb{ggestféoncérhTW£tp;him; with
Mr. Lannie, is-that he knows Darren Exum;’ who is a key
Witness in this trial. Officer Exum is incredibly
important to the prosecution case and we -- we intend
to have him on the witness stand to demonstrate that
this defendant was at the crime écene or coming from
Vthe crime scene, and he's the only withess who can do
that at the position where the defendant was stopped in

the vehicle. iﬁﬁ&?ﬁheﬁyiﬁiﬁQﬁirﬁdﬁdﬁﬁh"“fWhétHéfVHE*ﬁj

knéw Officer Exum Jr whether that might be an issue for’

Hima IﬁwaSﬁitisatiéﬁiédftﬁatfﬁiéféﬁﬁ@éiS”ﬁéfe*Credibléﬁv

It juét seemed fHicrédible to' me sthat le' has'no feelings"

whatsoeversabout Officer Exum one way or the other.

And given the fact that he's a key witness, for ali=of
~these~reasons,: we exercised a peremptory'challenge.
ff@kq7 '~ MR. TERRANOVA: Two factors I'd like to'pointv

out, Your Honor. Fiféﬁﬁof all, I think that's a straw

dog with regard to Officer Exum. Mr. Lannie answered : -

Kerry A. Meegan, CSR, RPR, CRR
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the questionsabout his familiarity with Mr. Exum" im:

all 'the detail ‘that was requested fféﬁfhim. In-other

wordsv would you -- the questlon was asked of hlm by

Rl i

Ehe_p§b$ééutbfsﬂ wohldﬂyou”éiedit~hié”teétimony over

. e NP e L BT e ,',',‘,.h 4 . .
others? Would you -- How well do you know him? - And he

——— o P

inidicated that’, look! her's a“ frlend%of ny. ‘gister's and

P - L S P

thits - ‘how T know him. I- can_be. fair and .objective’

e v

And, "0, I'm not going to FavEY oF “diifavdr -him.s As_ a,
matter-of.facti if-the District Attorney.fis really ' . 4

worried 'about ’ ‘howeMr:" Lannie is g01n§*to approach ‘the¥

PR v

testimony. of Offlcer Exum. - - if. anythlng, it .should be

L TPt B

ey

the defense that's wérrled about that but we're not’

because how does it hirt the prosecution'if Mr. Lannie,

thefpféggeetiveejﬁref;?credits‘everythingithat Officex f

L P

EXum 'says? S0 I find ‘that hard ‘to-believe.

Secondly{ thé "proseciition® did not‘exerc1se a

pefémpﬁary*é§a£nst‘a:zoung“Woman'bywthefnéme“6ffkar5w

Wutz, who's ‘two.years older’ than Mr. Lannie. She said

LI

She .was twenty-five years'old. She, doesn't.have the

educational  level. that Mr. Lannie .does. She.went to

high” sclidol "and graduatéd from high school and she
wotks as a certified nursing assistant, lives with two
;odﬁﬁéteg, afid she krneW people: in’ law eifércement’ and

ggtkedatfa skilled nursing’ facility-. Sorthé. standards

Kerry A. Meegan, CSR, RPR, CRR
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Eggpﬁghé,prosecﬁtors apPaiéﬁEiYﬁéfe'ﬂéldiﬁé’up'to'the
‘@pﬁ;t;as being.COnsistentfin their jury selection is
réfutéd By Kara Wutz. So that I think that -- and
again, I am not -- I'm not imputing to the prosecution
any racist tendencies or'anything like that. vamﬂ
'deing‘toatheyCourtﬁphat{ﬁHérefiéféxpétterﬂ’théﬁ*s1beeﬂ
established here. For example, T think that'the tuo --

theftﬁé'juroré*thétkﬁegéjéiéﬁfgééa;*Derek;Brim, he was

2

iﬁE§T§éé%§;§1§:'bp;;%gg;}g§{§§mggl, who was black,
was éfﬁﬁiéiifyégggggldﬂéﬁdiwéfké&fgﬁﬁBakerhVictorygé%
¢E¢§ﬁﬁ§éicfi So; that -the only things that all thése
three individuals’share 'is that they were
%f;i¢anéAmeriCéhl And again, I'm not imputing racism
to the prosecution. But by the same token, theéir
justification in'the”pattérﬁ*5fdth§i§aperemptdry
qullénges Jq§t_isnit'bdrnefbﬁtbe“thé“éVidénée-ﬁefé.
MR. FELICETTA: Your Hdnor, in response, with
regard to counsel's response to my race-neutral reasons
‘tHat ‘they are pretextlal; I want to respond by saying
the following: first, that with respect to Kara Wutz,
who was twenty—five,#bgcause_qf her-ocCupatibn;fbging &
certified'nursing'aide).working-in é‘hQSpitalrtype
:gétting and living on her owh'indépéndently;IOutsidé*

the home of her parents,’ we were satisfied both by the’

. fact that she was older and her 1ifé ‘experiences, that

Kerry A. Meegan, CSR, RPR, CRR
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nged-juror; 'Mr. -Lannie or Mr. Brim'.

Secondly, with respect to the relationship

we used on Prospective-Juro

She ‘knows not just cops, she knows a

witness. She kﬁoW$ Stu Easter. And we exercised a
cpalié#ge on her. IWith’reépect to this defendant; he
_déesn't just know cops, he knows a‘witnéss,_a speéific
witness in this case. .That's the reason we're
chalienging-him.

or A

‘respect: tor

ix-year-old:-black

there was no Batson challenge at that time by

Mr. Terranova, but to then suggest, somehow piggyback
to say that because we challenged Mr. Samuel, that it

means we're exercising nomn-race-neutral purposes here,

Your Hoﬁqr, I just want to reépond and say that’s not

it into the same category that I put the

Kerry A. Meegan, CSR, RPR, CRR
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