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QUESTIONS PRESENTED

| L. Whether the Court of Appeals errv:ed' in atr‘lal}'lz'ing.‘.che: Peti"t"ioner’s Sixth
Amendment right to trial by a fair and 1mpart1a1 Jury by ohly appxly ing the
M_c_Donough two prong standard. . -

2. | Whether anew trial is war_ran‘;ed pursuant to this Court’s decision in
Mcbonqygh Power Equipment, Inc. v. Greenwood, 464 U.S. 548 (1984),
only upon circumstances evidenciﬁg iﬁt‘entional juror dishonesty for th_eﬂ
ﬁurpOse.()f securing a seat on the jury, or, alternatively, whether a new trial
is warranted even upon a :shoyying'_of intentional dishonesty for an alternative
purpose or inadvertent juror dishonesty.
3 Whether McDoﬁough requires a Sh6Wing of actual juifor bias before a
new trial may be‘granted,“br alternatively, whether a showing of implied or
7iriferr¢d jgrpf bias is Sufﬁ’éient 1o '_d-errions-trate a valid basis for a challenge

for Qauée t§ warrant a neifv -t'rial.. ;
4. W_hethef attempted robbéry.und.er ihe. Hobbs Act, 18'UA.S‘.C. § 1951,
qualifies as a “cri;hev Qf Vi_(")ler"ice’,’:’ me;a.n.ing.that it “has as an"elle'men.t the
.u-ské, ‘aﬁemb"t_r:{d use; or _‘t-.h'r‘e‘atcp_ged use of phys_i_cal force aga.‘i;i'_slt'.the person ot
perer‘ty of érmfhc;r” Ay\_ihen analyzed }Jnde'f'tlie ‘;categb'ri'cal’f " .“.‘eleménfs"'f' |

 analytic, -

-



Partnea amd Rena&ed Cases

The part1e> are Earl Mo(‘oy, Matthew ‘\Lx and the Um‘fed Slates or

A_merlca.

*USA v MoCoy No. 6:14-cr-6181-1, District Court for the Western
D*strlct of New York. Judngnt eptered October 24, 2007 o

" *[JSA v. MéCoy No. 17-3515 and '18-619 "US‘Couft'of‘Appcals_‘f(_')r*
 the Second Clrcu1t Tudoment entered April 22, 2021 '

*USA v. Matthew Nix Ne. 6:14cr 6181-4, US District Court for the .
- Western dl..»t"lct of New Vo_rk. Judgmen‘r entcred October 24,2017

L 54 v. Mafthew Nix No: 17- 3516 and 18-625, U.S. Court of
‘Appeals for the Second Circuit. JUdé,ant entered April 22, 2021

’]‘Jafthew Nm v, Umled States, Pe‘ut;on for Writ of Certiorari No 21-
447 filed on Sep*embnr 15,2021, e :
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PETITION FOR A WRIT OF-CERTIG"RARI '

Petitioner Earl McCoy reqpectful ly pet1t10ns for a writ of certiorari to
review the judgh;ent of the United States Court of Appeals for the Second
Circuit in this case. |

| OPINIONS BELOW
The Second Circuit’s opm'on (Urited Sigtes v. McCoy, Ne. 17-3515 -

(@ Cir, AOQI)J)O(J«EL Nos 17-3515L,.i7-3516,-18-619, 18-625) 1s

€3
=
%]
e
Fod o
7
H rﬂ,"‘
3]
Lo
[
T+
D

dat 995 ¥ 3 3d 32 end Jf‘e_;r'od.Ll‘ced in the appendix to the Petition. for
Oértiorari filed by Mafthew lix at Dosiet No. 21-447. (Hercafrer “APP”‘
CApp. 78a-149a) ~The district court’s Judg“n\.i t is publishéli at United States

V. er 275 F. Supp 3d 420, (W.D, N.Y. 2017) and is reprodu(‘ed in the

appéndix"to the Certiorari Petition fileg in the Nix Petition. (APP

1a-772).
JURISDICTION™
The Second ﬁSi’rCuiﬁ enterad ite decision on April 22, 2621. 'Pc_titir;mer :

11.9(. g r_ro.i.':n o t g Hcarmg,, or iy :ne‘ (1 terna ive for en banc revizw. The

Court of Arpeals denied said mAtioh on Jus ne 28, 2021, The time te file the .

Writ of (Jé;;“r‘.;'_crar'i__was exiended By this Court bv Order dated Tuiy 19 20,_ .
THis Court has jurisdiction under. 28 U.S.C.% 1254(1 ).

.»1 .



- STATUTORY P?’? OV ISION S INVOLVED

Rela
REIS

ant prcvisécrs 438 J.8.C. 8§ ‘)/4 ((‘) and 1051 are re“)reducr-‘d i the
Mix appmd'x (App 152a 170a).

ST e ‘“STAT-EMENJF OF THE CASE =~~~ = .

Earl 3«1&’3'{1}* a'n'd' his Co-déféﬁdant,-;M‘a‘tthew,Nix, ‘were convicted on : -

oy

all’ 'even (l 1) comts of thicd S;lperC'eéiing Infdictm'ent' 'Nc.‘1‘4-'61‘ 81 aftera.”

jury mal hmo in the Westh IJ Of New Y ork on M= rch J 7, 201 7. The
counis.ef ¢ nvic{i@n'cgnsjste—d'.éf‘ one count of Conspiracy ‘0 Commit a

Hebbs Act Robaery,. five (5) covrts of Brandishing a Firearm iriire.lation to.a- .

Crime of Violence, two (2) SOus 11; of A‘t m**tf*d Hobl:s Act's bbay cne
count of Hobbs At ‘{obbew one counf ci Cousplracy with lm.ut to Pos<

a1d Distribute Niéi‘iiuén‘éi an'd Heroin, and one count of being a Felon in
c ?73 <ion of & Ws,apon (%V ,om .04 Anpeals Spemal Al,pe'ldm hereaﬁer
M\ - (SEA- 11\

Upon hus cdri*?idiq@ he was. ul tm*afmy sentenced to an ‘L,:,regaf
terra of 1,620 M -,,nths ot 135 yéars’ 'incérceratidn. | (SPA o- .‘:C);.Aﬁ the trial

in this mater pllk..;‘l)CCL ive Jurol rﬂ;'nber 6, (he ?eaﬁer “j B.”), -ﬁi’iéd QiJ_.,t his

juror _i}l:esi;idnﬁaif:{;.an‘d féisely sta 'rcd 1*hat he had never been’ cormct dofa

-Mgonv—é.x. t}\e-re‘:frdwou'o 1axe, show e had open convmwd of t vo \2 .

1

:‘v_ ’ Lo ‘,A' 2
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felcmie—s During the day:long voir d,ro which-ended at apprommdtcly 7:00
p.m:, 2B, 0011tinued 1o give. Lalse answers on. Vnulhple matters; statmg ’fhat he
had 'r,ie,fy.erfbeén’-:tO'a prison or’ J ail, had never been involve‘d'-‘_in,a court -
proecediﬁg:, had never sat on aiury, had never committed a burglary, had -
never been the victim of a burglary, and that fhere was nothing atout his
background which in all fairness the parties should know abbut before
ceciding whether 10 select him as a jurer in this case. Although it-gannot be
sd fo_r certain that the foregeing falsehoods were uttered for.the pumosev of
* securing a seat on the jury, it is indisputable that honest answers to these
questions would have iéssened his che‘mc.eS of being selected.

Sinée the jurors had been told that Defehdants were charged in several
conts ‘.&"ith_c'ohﬂmitting burgiaries and heme invasions which were fov the-
puipose of ob.t"aini‘n-g drugs, gﬁris; cash and j evzglly; IB’s nondisciosure was -
especially notable when it was discovered after the trial that: JB. had been
arrested for a Burglary 2" Degrée Charge'iﬁ Rochester, Nevs York wherein it
\Ln alleged thai bie —;a.—né—,(;%hers—‘ﬁaéf sbo cuf tlr-lxe back v.;indc\vi Qf an
tﬂffr,LI at, A ftex <;01"£:ﬂ° ae, he allcged Vi stole two (?\ hamgun? and some
L) = - ‘ ~

g3 d accordia gt FiS 40 defyndam. I B. »ﬂrrutted to nollcet at they stole a -

pGuch containing heroin.



e also with_h;ld that he had been the victim of a burglary years later
wher: his home was entered and several items, including je\yelry,' c}hecks’a‘nd
t"lO‘lS&";ds of dollars m merchandlse was stolen. Oriieof the items stolen was

. arsonal ring with his initials on i, *(éefe' Court of Appeéls '/{pﬁendix,' .

 hergafter “CA™). (CA-3499-3500}. In the frial, one of the victims, Marc

AgéStinelii, also had épérsonal ring stolen from his home at 44 Polo Place.
A detailed account of the voir dire is related in the Avppell‘ar:t’,s main brief.
{Pgs. 6-18).

After the Verdilct, counsel for Mr. McCoy and M. Nix made moti>oﬁ$ L
for a new trial when it was discovered that J.B. had a.felon:y“ conviction ana B

further details concerning his additional false statements followed. The

Court otdered a hearing at which J.B. testified with a promise of immunity -~ .
g p 3

from: tlie'deémni-cnf for his.truthful testimony.
SR 'D:es‘p-it‘é {hié,"J B. éo.ﬁﬁnue_d‘to lie at the héafingL In describing his first
..ce‘rlwictiefn f01"'5urglafy, in which he acted as a get-away driver, Mr.
B“atlfor* cIfaimed that he was not.aware that his co-defendants were
comm 'ttmg aburglary andhé:ms _‘,‘miimad_e\d;’i into taking a piea. After
‘being confronted with a signé_clvc(:nfeéé;ion and p(")l.’i'.Ce' fe;mzis 'i,nd.iéating B
_ oroperty from the burglary wvas found at his home, J.B. admitted that he was

4



1ying. He went en throughout ‘th_eA hearing to give, at times false, and at other
timeé incoherent, contradiétbfy, and confusing responses. ‘A more complete
- description of the hearing is set forth in Appellant’s brief. .(Pgs. 18-33).
SRR Aﬁer éer}tencing,z and du.ring_the{pendencys of the Appeal, records

concerning the Burglary, 2™ Degree charge committed by I.B. were -

delivered to counsel for Me-Nix on November 24, 2017. These recerds had * .

Been a subject of @ subpoena and Freedom of Information requeét prior to
the juror he-&ripg which had been held -thé previcus June.

Despite efforts made tc obtain.these police reports pfior to the
hearing, none of them were produced until after the Api')é}léntfs were.

sentenced and efforts to obtain them continued. The court’s denial of the

Rule 33 moticn was the subject of a second appeal (Docket No. 619) which . = -

was consolidated with the first appeal.
"REASONS FOR GRANTING THE PETITION

" A.  The Court deﬁnevaeﬁtiener’s Sixth Amendment rigits by
~ only employing the McDonough two prong standard.

The Coart cf Appeg_l_s _evaluqtled P.etiti(_.)_ne_r’s Sixth Amzndment right
- totrial by.a fair and impartial jury by employing the two pron3 test set forth
in- M:c;DonCugh que_rj?gwpme_nt, Inc. v. Greenwood, 464 U £. 548 (1984).
B?‘?.a:‘»"*"‘?of_ th'cvsirln.i.larity of J. B.’s lite experiences ._

3



with subject matter of the trial, there should have been a presumption of bias
which other cir‘_c‘:vuit.s_ haye.‘us,ed“in eyaluaﬁing the“right»tq a fair anfi impartial
jury. Employing thétv:Iir’és;nAlpvt.li.on,_'_‘Péti_ti-opef wouldhave fbg:en entitled toa
new.t'riai; _ P e EE .

~In McDonough, this Court espoused a two part test to determine

whether-ajurer’s-false statements implicate his/her impartiality and- — - - — . - o

necessitates a new trial. The Court held that “to obtain a new tria}l ...a
party must first demonstrate that a juror failed to honestly answer a material
question on voir dire, and then further show that a correct response would - . | |
have provided a valid basis for a challenge for cause”. Id. at 556.

; McDohough’s two prong test p'romulgatéd for a ci'\(ﬂ' case went Qh to
be employed in criminal éaée's but was never inténdéd'by this court tobe.
used in 'deﬁﬂing aofa defendant’s‘Siﬁth Amendment rights. In hig
conCurringAOpiriion, Justice Blackmun noted “the Court’s holding (did) not .

. . foreclose the normal avenue of relief available to a party who is asserting

that he did rot have the benefit of an impartial jury”. Id at 556.
"It has been widely récognized that while McDon‘o'ugh can be applied

to criminal cases, it is not the exclusive test for determining whether a new



trial i-s- warranted. A showing that a juror was biased either consciously or
by inference or implication by his background ér_ld prior life experiences can
also be the basis fof granting a defendant a new trial because his righttoa .
fair and impartial jury has been violated under the Sixth Amendment. ‘Such

was held by the First and Fourth Circuits in Fitzgerald v. Greene, 150 F. 3d

E e ————s = 362-363 {_‘"m‘Cﬂ'— 1998 ), Jones v-Co oper,- 3-1—1—E3d -306(4[9 -C]I'_ZOOZ)»,T s p——

and United States v. Sampson, 820 F. Supp. 151, 171 (D.C. Ma. 2011), aff’d
Sampson . United States, 744 F. 3d 150 (1* Cir. 2013).

The District Court bpinion conflated the McDoncugh and Sixth - R o
Amendment standards concluding that neither prong of fhe McDonough test- .
had been met because although it was undisputed that J.B. had been
délibérafel)? deceitful, he was not motivated by a desire to secure a Sea’ton_ -
the jury. |

Although McDorough is a civil case and obviously does not mention
the Sixth Amer.ldment,'the District Court opinion and Court of Appeals
applied McDon'ough as if it defined the Defendant’s/Aspellant’s Sixth
Amendment rights. ‘This is best exemplified in the following passage from
the opinion below in which the Court of Appeals appfoVed‘the"diétl‘ict
Court’s ‘dAf;(":ivsi(“)h 'é'lfaiihilig that “the Court correctly laid out the relevant

7



Sixth Amendment principles, describing .sta.ndards_ indicated by the Supreme - -
Cdurt. in McDonough and appliéd in past caseé in this Court . . . “(APP.

1 ‘1,43). Thé C(-)iirtj of Apbéals abpaferit belief tiia_-t.McD'mioug.‘l-z, a cii/il case, .
Jays out Sixth Amendment principles is obviously incorrect and ignores the

entire body of case law which has found jufor bias where information is

\Sf—i{hhel-d--aﬁd-iaiés- is'-lire.vs-unied bééiuise of thé vlifei- -exéefiénéés- of the juror-.
which can result in actuail, inferred or implied bias.

Mo other Court of Appeals requires that bias has to be proved to such
an extent that it requircé a defendant to show that a jixrbr- lied for the sp,éciﬁc
purpose of obtaining a seat on thejury; "Simply Si'iow'ing that the bias™
violates the defendant’s right to a fair and impartial jury is the standard.

" In United 'Sm'te_;; v: Eubanks, 591 F. 2d 513 (9% Cir.) the defendants
w':.c cenvicted of C()‘ns'pirécy to distrii)ute cocaine. Aftci the trial,
Defendants learied that one of thfe',juror'_s h‘ad two (2) sons who were serving
jfg‘hg,prisoii'.t,er‘infsﬁfor'murder and robbery. Both of the juror’s sons were
‘beroin users and their crimes had been committed in an effort to acquire-
additional heroin.” The juror had stated on his juror questionnaire that he was
marriéd with no children: Dlirin'g.wi? dire, the juror did not respond when
asked if any family member had been involved in the ‘f.“de_féiisé of a criminal

g



case”.

Af{ef-'d:-i-.s'ceveryv of fthe»rfaetéeabeﬁt%lae‘ju—rer—a—ndhié sons’ experieh-ees, :
éefehse~ counéel rﬁoved for a nex\;- tri.el,v which Wes d‘e1{ieei vnthouta heafing.
TheAppellate COLlI‘£ .rev.ersed 'aﬁd' r';errn‘a‘mde:d' for e new frial. nso deing., the‘
Courtnoted -thallt hed the trial jﬁdge known about the jubi'r‘or{’s”eens". exeefieﬁee _
wifh hereiﬁ, he.;vouid have excused the jhrer for ce;t'li.se.v hThe “soﬁé;’ trégic |
involvement with heroin bars the inference that (the juror) served as an
impartial juror”, Id at 517. The Ninth circuit did not imply motive te the
juror’s false statelﬁen:t-or even suggest the stafement was a lie, much less
that it was motivated by a desire to be seated on the jury.

As the Eighth Circuit has held, bias is implied where the relatiOnship
between the juror and some aspect of the litigation is such that it is highly . . i
‘unlikely that the average person could remain impartial . . .”. - Sanders v

Norvis, 529 F. 3d 787, 792 (8" Cir. 2008). The Seventh Circuit has held that

in_some._circumstances, bias is also implied “when there are similarities,

'BetWee_ri'the per\s'.'onalexperienees of the juror and the issues being litigated,
the bias is implied”; Hunley v. Godiriez, 975 F. 2d 316 (7" Cir. 1992). The
Tenth Circuit drovides another egampl'e-of implied or-presumed bias
occurring in Biron v. Johnscn, 948 F.2d 1150, 1157 (10%



Cir. 1981), where the prospective juror had been the victim of a crime or had
experienced a situation similar to.the one issue at a trial. There, the juror.
_had; been a domestic abuse victim in a murder trial Wﬁéfe the defense was
bétteféd wife _s')-/:ndroﬁlﬂe',‘ such was .alsho.' the case in the D.C.‘ Circuit,l Jacksdn
. United States, 395 F. 2d 615, 617-618 (D.C. Cir. 1968). (Court -
considered ju’fbi’ pres'umptively.. biased because he had been a participant in a
“love triangle” analogous to the one-at issue in trial). This also occurred in
the Third Circuit, United States -ex rel. DeVita v. McCorkie, 248 F. 2d 1, 8
(3™ Cir..1957) (en banc). Court imputed bias to juror in a robbery case .
because juror had been a robbery victim pr’iof to trial.

" Here, the Court of Appeals did not even follow its own precedent in

United States v. Parse, 789 F. 3d 83 (2™ Cir. 2015), where the Court stated.

“where the jurof”deliberately concealed information, ;&bia's’ istobe
presumed” Id at 171, That holdin‘g has now been modified to read that bias
is only presumied when a juror “liés for the purpose of securing a seat on the
_jury”. This caveat diffefs from tie Sixth Circuit which has held that such
pfcéumption of bias applies, regérdless of motive.’ MéCoy v. Goldstone, 652

F.2d 654, 659 (6ih Cir 1981).

" There wete multiple instances of similar behavior engaged in by J.B. -

10



whigh were similar to the charges for which Petitioner was being tried.
Petitioner was accused of breaking into homes to steal money, jewelry and

drugs. J.B. had been arrested for doing the exact same thing: More recently,

1B had been the Victim of a burglary where thousands of dollars were
stolen along with jewelry and aring. Like J.B., Marc Agostenilli, had a

personal ring stolen. Nowhere does the district court or Court of Appeals-

even discuss these facts in the centext of Petitioner’s Sixth Amendment right .

to a fair and imbartial jury. Instead, the Court simply defines the Sixth
Amendment rights of Petitioner as being defined by the civil case of
MecDonough.
This Court has held in Irvin v. Doud, 266 U.S. 717, 722 (1961) and |
Turner v. Louisiana, 379 U:S. 466 (1965) that the Sixth Amendment =~ -
-. guvar\an;t'ees the criminally accused a fair trial. Virtualiy every circuit dealing
with the issue has not imposéd‘ a burdén-’ upqh a Petitioner that he look into

the mind of the juror and prove a specific intent on the part of the juror, who

tells multiple lies that his intent was to secure a seat on the jury. “Honest
answers to the questions would have revealed bias so great that bias would

have been imprited to the juror. ©

11

LS



B. The Courts of Appeals are 'divided in their interpretation
- of McDonough : ’ '

_Tvl}e.ﬁys‘c_: prong of McDonough Iasks Wthhf_X the, ju_ror .fgiledtto
“honestly” answer a _qu_estioni on voir dire. ‘The First, F___outrthuan_d Sixth o
circuits have held ghat anew trial may be granted even Wherc the juror’s
false statement was inadvertent. '(_See' United States v. Solorio, 337 F. 3d
580, 596 Cn. 12 (,6“‘4'Cir. 2003), cért. den., 540 U.S. 1063 (2003); Jones v.

‘Cooper, 311 F. 3d.306, 310 (4" Cir. 2002) cert den. 539 U.S. 980 (2003);

Amirault v. Fair, 9689 F. 2d 1404, 1405-1406 (1 Cir. 1992) (cert dén., 506 v;r'?-‘.'
US.10001992). | I
The Ei'gh.t,;El"e‘i\'/"énth'and D.C. Circuits only require a new trial where

the juror’s dishonestly was intentional, {See lUnil‘ed.St'ateS v. Hawkins, 796

F.3d 843, 863-864 (&% Cir. 2015) cert. den. 136 S. Ct. 2030 (2016); United L
| Stétes' V. .Car;)a’, 271 F.3d 962.', 967 (11% Cir. 2001) cert. den. 537 U'S. 8.89,. .

-' z—o‘dz); United States v. White, 116 F. 3d 903,'93OV(D.C_4_.' Cir. 1997) cert.

 den. 522U.S. 960 (1997).

B _"Unfliil_(efany‘ other C]rcmt 'th,é‘Sec'd_nd Circuit requires that not only

- must the juror’s _ui_is’l‘:l{.)nés_ty be -i_nt'entio'rial, but Petitioner ﬁdust have proved
thatlt was fof. the specific purpose of obtaining a seat on the jury.

The second prong of M.éf)o'nough“requifes that tﬁ'é dishonest
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statement .of the juror must be of such magnitude that it would “create a
valid _bi_a,s for a ghallcnge for cause”. Each of the circuits has erﬁployed
different criteria in ‘c:mplv(_)yip_g thls prong. For example, the Fourth and
Bighth girggits ho'l.d. that a valid basis for a challenge _1’0;.¢au§e exists Where
di‘]s.qualiﬁz‘caﬁon,wqul.d bc\ manda‘;qry, quk;'n;, 796 F. Sd at 863-864;
Conaway vv.__Po_lk,_453”Ii. 3d 567,,'5t8‘8‘ (4‘“_Ci;r. .200'6)'-' .T’h‘is_:ivs:not required in
the First and Second Circuits, Parse, 789 F. 3d at 111; Sampson v. United
Sta}es, 724 F.3d 150, 165-166 (1% Cir. 2013). The Third, Sixth and" |
Eleventh Circuits hold that a valid basis for a chéllcnge for cause exists
where disqﬁaliﬁcation ‘would have been mandatory because of actual or
implied bias. See United S:ates v. Claxton, 766 F. 3d 280, 301 (3" Cir.
2014); Joknson v. Luoma, 425 F.3d 318, 326 (6" Cir. 2005); Carpa, 271 F.
3d at 967. Thé absence of “a valid basis for challenge for cause” provides
an 'uhj'ustiﬁablé risk of unequal sentences.

C. The Cdurt misapplie_d‘Mc.D'onough.

" The Second Circuit’s interpretation of McDonough which prescribes
that a ju.rbi must have a motive of obtaining a seat on the jury for providing
a dishonest answer in the first prong of the analyses is not followed by any
other court and was i‘ncéi‘recﬂy ap}ﬁli‘ed in this case. In fact, if this Court in

13



McDonough had required that 2 jurof’s dishonest answer be accompanied
with such a dishonest intent to sneak or smuggle one’s Way on to the jury,
there would not be a need for a second prong.

* Any lie told by the jlifdr:to obtain a seat on the jur'y’W('»)uid;héVC 0 be
of sﬁéh'matefféilit& and of such rhaghi'tude'-thaf it would'bétray a‘n"interils'é
bias. In the words of J ustice 'Ca.rd.oéb;' such jurb_r would “not be a juror at
all” and “his pfesgnce on the jury would be a pretense and a shafn”, Clarkv.
~ United States, 289 U.8.1, 13(1933).

'D.  Attempted Robbery under the Hobbs Act, 18 U.S.C, § 1951

does not qualify as a “crime of Vlolence” under 18 U .C. § "

924 (c) (3) (A). |

'.The. Second Circuit has concluded that Attempted _HobbS Act Robbery
is a “crime ofv'ioience”*as that term is use in 18 U.S.C. § 924 (c) 3) (A). L
'Ta'ylor, 979 F. 3d 203, 207 (4% Cir;‘202'-1),. The court below ruled that
Hobbs Ac£ Rob'b.'e_ryucat'egorically' constitutes a crime of violence, it'fdll'ows ‘
as a.fnattéf, of [ogic that attem_pte_d Hobbs Act robbery also “categorically
qua‘liﬁclé,_..avs a c'riiﬁe—bf vioiergce;’. : .-(APP’- 127-128). ).

“The Court suggested a i’kgﬂ;@‘argg_nat;;g would bereqalredto B
hypothesize a sxtua‘uon where one could icornniit' an attemp;ed robbery (APP
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128). As a factual matten no legal imagination, Gonzales v. Duenas-
A lvarez 54917, 183 193 (2007) 1S requlred to envision these cases
because they already exrst See e. g Umted Stafes V. Wrobel 841 F 3d 450, -
454 55 (7th Cir. 2016) (defendants made plans to travel tc New York to
: commrt a robbery via threats of force wrfh no mtent to harm \% 1ct1m but
» wér-e arrested ?be-fore they reached New York). And as a legal matter, ,,the
Court of Appeal’s reliance on Dﬁenas-Alvarez ic unfounde‘d where, as here,
the statutory language literally and explicitly includes ‘condUct (iie. .-
~attempted threat of force) that is not a “crime of violence” under the
elements clavse. Diendas-Alvares’s inquiry into the probability that a
defendant would be‘conyicted of yiolati.ng § 924 (¢) ba‘sed.. on an attempted _
threat thus has ho'p‘lace here because the statutory langrrage clear'ly allows -
_- such a conviction. See e.g., Hylton v. Sessions, 897 F.‘3d‘ 57,65 & n.4 (2™
c ir. 2018) '(c'ollé(’;t‘ing ‘cases and 'notih g “nearly uhanimou's" disagréement”
with approach that would re_quire Dzlén@-AltureZ analysis where the statute
is clear). |
| CONCLUSION
" For any and all'\Of the foregoing.'reaéohs it is respectfully. re_q_oested |

that the Court grant the_ Petition herein,
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_DATED:

.. Rochester, New York

Novermber 22,2021
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