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QUESTION PRESENTED

Whethel the district Court and +he Fleventh

Cltentt Court of Ap/mk violateh +his Courts
decision in Ell;c v. Unied Stafes, 356 U.S.

674 78 S. 4 974, 2 L.E4.24 (060 (1758)

bnu/‘ Aemj,’wﬁ Petitioner leave o ap/ml n Forma

panperis and Classifuying his appeal as Lrivolous
i { o 14 =7 7

despite fhe foct that his arquments have ywerH')

as Several other c;rewt courds and the oveﬂ,\/he/m!m&ﬂ

Wlm'loﬁ"fv, of A:S‘HIC‘/' Courts apfee with fe"l?*}fowef‘s

arqumm*f and conclusions of law?
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pETTTToN FoR A WRIT OF CERTIORARL

Petdioner fcffef#la”\,] Seeks g writ of
; Y =<

Certiorari +o (eview a ]hdqw;em" of the U.S. Courf

of Apffa for the E/evem‘h Ciecnlt,

OfIA/’IoM BELowW

The Elevem*llfx Circnlt deciSion pndel (eview

s un/aub!,'sheéx and s (‘e'p/aémfeét XY Append.fx A.

The district court's order is alse unpinb/fa’hea‘n, but is

(‘epf?,}.mCt"(}‘ as A/’fﬂ"d»f){ B,

 JURTSDTCTToN

The Eleventh cirenit jsswed its decision

on Awgust (2. 2021, This Cowrt has furisdiction
v/ / J

wnder 28 (5.S.¢. 5 1254(1).

STATUTORY PROVISIONS TNVOLVED

28 1.5.¢, § /7/5-,,54 po\H'

L

(0\)( a”"} Court of the Unitea Stotec authetise

the ... altion of procee&;m} ‘o o[ appca ﬂ’lt’feh (,J'HWW)L pfepav)mmf'

of fees of secwl%\q +hmfar.

(@)(2)1 Thf COMH' M/Lﬁmf_f&@ﬁ“}’ an atlolney jo

/
(eptesent any. persin wnable o afford: (oums’ff.,/




INTRoDUCTION

The C‘ompa‘s,omﬁe [elea$e provisigns of (4 US.C.

3"82@)(’) ollows 0(/5-1(/':[% Coufts to (e}m(‘ﬁ fhe 5en"/t’l’lC€

07[ hcarcerated persons in wextimolainary gnd Compelling”™
” ¥ N < — w4

Citcwmstances, |8 (1.S.C. £ 3582 (<)(1)(A), For over

three J\Vecarale‘f ¢ 3582 CCXI)(A) lloiwed the Bureaun

()1"\ F(‘[SM:T (\\Bﬂf”) o file motiens for compas fonate

release, Becanse the Bof (arely hid So, Lew

..COMPQSSfOﬂ&"‘e felease (an.(»evff (‘ca(laneéi the Feo/\efal'

Couﬂ'f, ]"M'S alfov\lqh‘/’ror{: CompasSSion Can(/s/w’sétfx N

2020 whm‘%e foccec of law anh nature collided.

( EVU\(“eOI\ W;‘”ﬂ ovcfwhelm:mq lﬂlpaﬁl‘ Son ghﬁNﬁ"

the Firct Step Act of 2018 (“Fw) Sought 4o

make the ceimimal ustice susfem a bt more ‘st
J v V)

Sectm 603(5) was a cenferpiece provision., It

,;q(f?Mt’d ‘fhe use and ‘/’famfpafé’n(v\ o{: CQVH[)/A)J{’)W&‘}C

_(elease by _allowing defendants %o File theil own

motions to g(meC-f Counl'ts 333 rewmv,m, the Bof s
‘Hle qxfe Kéc’()(’f

The FS‘A § prQleme a”ﬂv/‘:ﬂﬂ :Yl(&f(ef”\fed

N A [N PIOVIPE SR ISIIESY

_persons +o f/le their gwn £ Kc,(()(/)(/\) motions
_Coupleds vrith CovID- 7's pecnicions _presence in

R F‘?f’ﬁ‘fﬁ’m prisons 11 M"fe‘}‘ 2 pniassive Mfa’wmj n




,Mpf‘,fomec! persom §€Ck'"’j (\"MMS‘SM””\}e (elense, PQ'}4¢»’)9f

was ont O'f"“’”"a ;W\ph soned /)enj‘m.), The FSA' M’IA CovID-19

Compretely redefined the Compassimate (elease |anbscape .
J v
This Court has had [[Hle opportunity fo examine
' v

Compo.s‘s,'uw&e release and {echn,‘ml /[Jued.’ms (e/qar(hfm;

£ 56"8’2@){/)(/]% (g/u,wmmﬁ and 45 Standatds of

feview have [ong went pnanswered, This [eft district

Courts to defermine their gun _feﬁo\{remm‘}s and Standardhs

which left many [mprismed pecsons |iike Peditimer, to

re/'ﬂ on the vhims anb moed of the disiict courts,

The d!SAr/ct Conrf denied Peditionel s

Mo%’ow for C'Ompmﬁf’)l’locle rc/eafe /pe(fff(af/\q g
. J
both U.S.S. 6. £ [Bl.I3, ac the apicable pol y

Ch—lemen";' @,,,& 18 u.s.¢. € 3“‘/2(‘1)5 dam)efom foctor,

The district (ourt also concluded that fhe type of

offense we,qtqeé\ Mam‘l’ {‘elease. Failed +o Congiher the

3 3553(a) Senfencing [octors gneld, falled 1o consloel

the need +o avelh unwarlanted CentenCing 4 parhe(

ond made -}he_clmfly erroneoys factual ffnp{mcjf_jhm% Petitioner

has o b_if)h sk oﬁ _@c:A‘;vism‘ and that +he Cot&rmunh‘j_ Can

0&4/:1 he protectea by his incarceration, T"\'f was o Clear

abuse: of discreten a5 the i sirict ot applied Me




incorcect legal Standosd, | foljorweds wpeoper proCednres yrhen
7 i :

it made 1< Aederminatn  ond made ecroneons faGtud

ffoﬂqS. There’ﬁorc et A ioner +'M€/\4 Mpeqfé& the distroct

Conlts Jnth'ﬂ of L\S motion fof fomp/,\s.,,ommle (eleanse 4o

the Eleventh Clrcwit Gourt of Appea s,

Howtvef) both ‘”\e histeict Court ond 7”"6

Fleventh Ciccnit Court of Appeals denled Peditimel

[eave to appeal in forwa pamperis (“.TF/’”> on his

appem/. Balh lower Courts concluded fhat fetidioners

a(‘ﬂ;ﬂm;ﬂm‘}s ere «F{‘{V@/C’MI anJ\ Convf(“}to\ -H\e (qoaA-Faﬁh

fest into o [‘cylhlfe"""““" of o preliminaty .Khowmq of
1 W | ~J

o palticwlal deqree of merit, Despite the oper Courts®

(WiingS | %hért i$ o ConsensuS amonn +he ficirscF
/ ) J

Counlts and many other Cltcwit Coinds have jnterpreted
! |

the Statutes in Pedidimers favor pmeaning any appeal

of theSe fscnes (S not -Fr/Volovu’.

I{ an /'Mpr,'foneo{ person‘s qeoqfqphv\ (emains one

J
of -H’Ic MoSF (elevant 'Faf-vLo!‘.? " Ae“ferm m\ the ’fm’encc

Mo v e g e e

] (‘,J\I)e Seme Con f+wl.mal 9(,1,95“-} oms m a ["“"’”3 Hm'%_»_
. guarantees egnal pretection wndes the lavs, This rincple
Shewid apply to Com

%e feceVes of the §eV€/‘rfy mc his fmv1,ahmél1+ 1hat WOVH(JA

ass.omz,vle_ release motions as well,
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Not only has the Fleventh Crenit nled contrary +o he
J J .

Secomz}x} Thf(éaé Fom‘h} FI-F‘“'); S/)(H’l’l. Qevem*ﬂq} Nime«fh’,

TfV"H"} anh DG Ciewds | bt 11 denied, Petitioner the

oportun ity to araue his claims by not alfowing hiw o
LA —J hd 1) J

proceed TFP on a'[)peal . AS fPettioners ackion had

arquable wmerit i both lavy and foct  he Shony have

been granted TFP ctatus even i he was ulmadely

umghccex{ml,‘ The Fleventh Cirantt yioleded this Courtl

heoing in Ellis v. United States) 356 (.5, 674, 78 S,

979, 2 L.Ed.2d 1060 (1958) , and Pettioner cheatd be -

granded leave to proceed, TFf on Mpeaf,
U ! "

This is an ideal yehicle 4o ntervene, fetidioner

ully preerved his abuse of disccedion aequments in fhe district

Coirl+ avnd on a‘/)'pml, _@0’“’) the Jisicict conrt ond, +he Eleventh

Citcwit denied him TFP on the Sole alound that his afmuments

were frivolons and ., 4hent mecit JeS(iw‘c many other

Ciren!ts reaching the oppesite conctusion, This Conrt Chontl

arant feviely | Cofrect the Fleventh Citewit  and holh +hat

wrhen other cirent courte have .'aneff!‘E'feé a Statule n a

defendants ﬁx\/‘of) A metion for [eave o proceed, TFP canmnot
. f
be Jdenied as Frivolows,

s




STATEMENT

A, PROCEEDINGS BELow

In 20/3 o federal qraM ’\ufv\ indicted Pe#-h'one}‘

on muitiple cCounts relmlmq o +rampof4mt) child pomowphv\,

(Do( 3/) Petioner pled gia: /M to_one Count of

‘anspo#mq three :M«qef of Child pomoqm/’l’?l/\ and, despite

l)o’:%o] a__:jwnq 3 -F(ﬁ} we o pon- v;alfvr} foemwf +he d; "}(;ﬁ’

(OMH’ Sentenced him +o 200-months' ,wu'or,;mmem" fl(aweé;_

lov) 20 qeaf‘f mp Smpervoed /‘clembﬁ (Dot LH o:l' 2/)

In 2020 Pef‘f:Onef fled\ a p{o e Wwﬁal/) &f

Compassjonate (ejease purswant to 1€ (J,S.C. $ 3582()()(4),

I4

(bec- 157), T bis metion, he confevded_that extrattinsy

~ond CGompelling easonS Supgerted his feguest for (elease,

g!{)eC:"f.'Ca”n , Pe‘;.HI'MPf nofed his pr'EX?S‘f{Wq Meo{fml (‘MAH"MS‘

snch a5 bicuspid aodic valve Jisease bv,fm‘em o0, o obeS'M

hich /)Ic\CCcA him at an increased (isk of illness in (/o "F,

,ACWIBVN’ (l'o{ at ’J 7~8), He further contended +hat his

+uwo years of prg}r:a, SelviceS mon.’hm’VIj while on bond Chis
(L e

“Low ” fecidivism [isk level calaulated b-\,) the Bop  Jhe fact

that his sentence has been more [abolions than ‘Hﬂa?L served

B e ap ke it Ak ML o S e 2 A et . o R

by mes 5t mmm‘ef his Clean A,sc.p!wa/\? fecold (yhile ,marcerdeé

3 ‘._u/omld« W)i _be A "[Mf)erﬁ roc'ﬁtv * (el Msed CI%) He

¢ i o e ,.._,..., s ewmen Ly S

aml hg (}glfm.b /: fm‘:m {)(m/AeJl awr/)fe ey! J.,emce -}hm‘ he




p_@v&e& ample O\Ofmmem4a4.9n Hm‘ %e §mcfered\ From those weAfml

CondidionS and that he had o lous fisk of fecibiviem | qud he

Lul!\j exhaused his admivistrative remedies,

Them(o)pvcmmmf‘ 0”053& Pg} hz:me/b :'VW'*'W‘ I+
{'ryf (Mf rwe& ha Sufferea from the W\e&/(al Couditlens

listed in his motien ank M(eeo{ H,m‘ the (omﬂzm( Constted

M(‘DO( & ?) Nevertheless | i alped Jhat Petitioner’S pffepse,

@GMO(A.MMV) ané, Compe lmjﬂ CilCum Stances for l",i(d?ﬁ“ﬁ'

l’\fé' f,gk Df {eC, chJM, al/lA [’lm Amqe/' 1‘0 “H‘Ie (‘pmmhn«?y uleljbeo(

W o faver of v\em?,vu lfu wm‘ﬂ'm (I;()

TL‘? A riCE Cowrt p(en/ff:i Ped| “}:’Mc’fs ma-f.f)/l fof

Compassimate ffrlc’ASt’_, (Qof , /é,2)@f/ewd.x B), T4 nﬁe_ec{

“\'ﬁ’, a!%omﬂh his mefical condifions ray {/MIIF\:) him far

(DMPW”SIW'WI'Q [e(et.\Se W’l&f Uggé ’f le ’3 ;we, femamg

A q!ﬂr@ef *}ojh'«e ({)mmunftj noder the factors 5c+ fordh in

18 USé E3142(g), (Th), Gpecilically | i§ Found Fhat

his ceime waf‘famtc",‘\ a 200~ Wm‘iﬂ Sentenle \ pind Hﬂa"} eafj

[elease WJowld -Ca | 4o ref_ fect H\e Serjousness of he aﬁfenge

SRR Y S

‘fo f(omﬂe, [ggfem" -fz)f the aw ‘fa lofawled,ﬁ’ fw.)hmen’f

"’O Q‘HOIJ. QAZUM\ Ae+2ffé’l’lf€ an& 7‘9 ffg%e(‘f‘f’he/hbl( ({ﬂ}

few‘*“/’t’f -f eA [ N‘],Cé 070 q{)Feaf as Wcl[ as A

metion_to procoed TFP on appenl, The Aistric+ Court

T




dented, /’e%’#mt’f fo p/oceed TFP on appmf }dmo. +hat

ary agpeal by him woonll, not be taken in 9004 Fodh

feAitimer than moveh the Fleventh Coewid Court of Apents

For leave +o pracced TFP on appea{

The FEleventh Cicit dented Pettimmer's motian

for [eave $o pm(etd TFP on appeaf Ctat! m‘ -}ha'f‘ 4here

were no nm’rff VoloS jSsues on apft’a (DOf )

(Apperdix A),

B. REASONS FoR &RANTING THE PETITIoN

L. THE DEcISToN BELow Is WRoNG

This Court's jntervention is necessary becanse

the Eleventh Circwld was (ronn 1o deay fedidimer
J (v}

Jeave o p(oCee& TFP on appea/

B ~Tn Roberts ve U.S. Dist, fo(/lﬁ(‘ 339 U.S. gLy,

glff 70 S.C+. 954 (750) this Court helh that

st L ey e e

45:0‘@‘/'/7?6‘;/\‘}') afe Fr,\/olom§

=

-H\e cien al of IFP Qv‘a-hAS 'S an a/)/PAlO\WE Ofo'uef

et Jrrlrarm’e?rr 7 Chall enges the Fleventh Circnit s conclusion

that he Gan mot preceed TFP on afpeal hecanse his

AS his Court lﬂeﬁd in E/ S v Un'+ed s+a4€g 356

B e ]

| us o, 78 s, 94,2 LEd2h loto (58)

3



/ém/& 1o apeal TFP choulh be allowed, ynless Pelibioner's

Contentions on the merits yere frivolous, The only,
J

-f*}a*?w}or\q reywrtmen‘f‘ for the allowwonce of an inelfqen+‘f

appeal js the @ I;cant>s Naocd 'po\‘“q 28 ¢4.5.C. 5’?’5
fr 74 3

Tn the absence of Some evident improper wotive | the

app!:’fﬁn+‘§ qooé. Farth is establiShed, bv, the prcg‘en-}-a‘}fom

of an) isswe that i net plai nlv] {rivolous, {—M!e\ﬂ v

Unied SHates, 254 1S, gl I L.E4. 24 | (527 ,

715G 1371 (957).

The ﬁoaéx—-[ah‘_h test must mot be converted jnto

A (C/MffZan+ a‘F a pfe(iMina.fv' Sl'lowfctlo) o-Fomv) pa{ll-,’(u/'af
degtee of merit. (nless the jsscnes [alSed afe So

Frivelons -de-‘ the ro:p‘peaf vonla bhe dismissed in the case

of o honiﬂ&'?@eﬂﬁ' /H«'qen'}’) Fed, k. Crim, P, 39@), the

(c’f(,leﬁ- of an ]M.'-*)en‘l- for leave 4o plppea,;’ ,’m’-/‘ormq
fahp”tf must ke allaved.

The Eleventh Citcuit Court of AppenlS may,
q(/,m"" a pe+'+f054€f [emve to plo(eeé\ TFP f he \\Slw(,./[']

inabil: +v) to _fay ot give secw;’rvl for feeS /0, CeSfSa |6AA
Challes Alan Wright g Acthus p. M [fer Federnl [racice )

and P{o(e&ufe £3970,] (4™ e Apr. 2020 m{’a‘u\"’e) See

28 USC, [9;5‘(«){) wlnm Constdering o motion fiied




pusSnant 10 8 [915(a)  “[Tdhe onlvy detetmingtion +o e made

by the Gourt .., 1c (shethel the Stadements in the affidavit

VSo\HS‘w[\V, the [ef(/t,',ftmfn'? of pg\/e/‘“}v‘ ,// Mattinez v, k(‘,fgf!
Kleaners, Tnc, 364 £.34 1305 1307 (It Cie 2091 )

(Pfr C(A(‘f"“ﬂ), Pe‘Hw‘.'amtf‘? {}#MMVH' o‘F ,'n}u'f‘enCvl ol prison
ocCount Stodement Sotisfied +his (couitewent  anh he

eStablished nd; qemc\/\ Cee 28 U.S.C. 5 7/5‘(«)

The IFP Statude does not require @ (u(,mq

Aaloowf’ whe%ei‘ an qppeal is {‘r,\/plous ot the outset,
See 28 USc § 5(e)(z)(g) (stating thet “the Court

chall dismiss the case of ony +/me if the court determines”

e

the appeal |5 LrivolenS <6tha5:s qd«AOotB. A complant

1S frivolous f i+ “lacks an orqmb/e basis eidher in

[aw or fact.” Neitzke v. Williams  Lto y.S. 3[9,

] 327 ’0‘7 . G| 827 (?87), 5ee alSo Dem‘on Vi

Hefwmdezi So4 U, 25, 33 112 S. ¢, (728 (1992).

A Cfﬂﬂ!f‘_"“-’b 1S_alSo /eﬂﬁm’) ‘FF[VOIQMS i faﬂf to (aise

oy fable /\/e.’+z.'<e 490

ok Matuable puedtion of law ” of is loaseé on an
mp(u'oud’m“e W\ef‘rHe% fcqal “H’)eo Z)

U.Se at 372-178, cee also Napier v, Preslicka | 3[4
F 54 Ezz 53 (M% cr. 2002)

| Eye{/\ _ihere o “C/AW: ,STarOwAb!e wa'

RS E

IO

e e R L e i 2mi (W - .



inHimately (i1 be unsuccesshul e have Sitessed that”

(1 must be dreatel ke the claims bronght by paying [tiqants

ond Should curvive frivolity (eviews ™ and be allowed +o

procees, Cofieldh vi Alabama fub, Serv, Comm'n, 934
F.2d 512, 515 (14h Cir. [991). Becauge petthiomer

Som,h} leave to proceed TFP on his appeal (n the Fleventh
Cirewd | his appeal Lsas Subjecied do a frivality

Adefmm’df”v” See Pace v, Eva J09% FQJ\ ‘/28

(429 (1+h cie. [983).

Re(en-H\J the Fleventh Ciccnt concluded, +hat
the abuse-of-Jiscretion Standatd of review applies fo cases

m\/olV:W] the denjal of Comipas ssimate (6195\5?- Witde! §3§Z¢(C)(IXA>,

Uned Stodes vi Harris. 929 F.34 908, 9l (Wh cit. zo2]),

The district Conrt abuses [4s disceedtom f i+ aplies incorrect

legal Q‘fﬂ“dﬂféﬂ follows [mprapel {,)fo(ec‘\b\feb when wiaking g

Ae-}e/m.m%m) of makes C/eAfIV) erroneons fac’-haal (mAm)S

nited Stades v, Barrington, 648 F.34 1178, 1194 (ith ¢,

20“) In aAAhn ﬂ\e Fleveaih Ciccwlt has q(mied

TIFP g+a+v\> to rany pther ‘Dml},mef{ Cha“eng,nd) ~H,\€ ,;l,sir [+

Conl 'S abuse of disceetion for Com(ms\,,mk,tc relesse metlens,

See, e.g., United Stekes v, Jockish | zo2l U.s. App,

LEXI§ 049 (’H‘" C'( 20&0 UnHed f‘fﬁeSrv,r Onealjm'ZoZl“




US- App. LEXTS 7633 (Ibh Cir. 2021) ! (Jnided States .
Aldissi, 202 U.S. Ap. LEXTS 8795 (lithcir 2o2l) -

United Chrles v Mcbee, 202! ()5, Ap. LEXTS /22é9

(h cur, zozl) United Stedes v kw:remq Le, 2021 U,

App. LEXTS 21437 (It Cir. 2021), To add ncult to

,m()uf_v) \ ()eq‘.-},onefs abyse of discretion M;)WWM‘K wefe
Stronger than the ahove Cited Cases and winlple |

Citcnt Conrts anree with his arqumends, uet he v denied,

There is .o ConSensus amonast the disteict

Cownr+s and opther Citcnit Courts have In-lc/‘pfe%ed +he

Stotutes jn Pedidimer’s favar meaning any appeal

of these issines 1§ not £rivolons. See 28 U.5.C. § ‘)IS’(e)(z)(&)

18 (1.5.c. & 35 82(()(:)(,4) [irst Step Ack € 603(b) 2

U.5.5.6. £1B1.13, See also Um,‘ff%\ Ctates v. Pelloginin,

Apenl Mo 20-12818-DD 020 US. App. LEXTS 39966
(_ wh i ZoZO)C"'”-’AMj thet o Citcuit Court has /’m~ief‘orc+ea‘\

* v\\
+he Statute in the petitioners faver | so o motian for leave

[EUEEUU IR

s et e 3.t e

to {)ro(eeA TFP cannot be Jenfed as fr,’vr)lw{).

 PedBiomel stk have fo how heis ‘Hn@ disteicr conrd

— T

abMSBA”H{ A?foc“HMf) M p(en'd J hs Ww:hon -/}f (OMFASqunth

» [c’lc»é‘e The ijmemff loe/ou WefCdeen}e& 7‘0 -H'\ﬁ



Fleventh Cicanlt ond h'g o\ppmf ;avelved Several fef)d points

ofguable on theit mecits (amk thewefote not Lryy0 oug)

Pe}’%mef Sheinld have been qrw*feA TFP ond his Mpeal

Chetnlh W\Vc p(o(eeAeJ; +9 £ull BF:C‘F»VM} as there was in 'Fa(‘,’

ot least one jscue of acquable werit on agpeal.

Q. WHETHER UNTITED STATES SENTENCING

GUIDELINE §[Bl. |3 AfFLIES To

 DEFENDANT-BROVEHT MOTTIoNS FoR

CoMIASSTONATE RELEASE UNDER

TITLE 18 U.SC §3582(Q)(1)(A) ?

E'qh?"‘of the nine c/rcut Conrfs +o have

ConS'dered +his 6)(4?57‘,071 oS well as the oyerpyhelm; nq

W)AL)M:{’\/\ mc (llﬂ'f,(‘f' (Okf+)’, l’)MVe (h/evt H”UL §/B/ /3

does po app!v, to Cormpa; sionate (elease Consiherations

becahle 1* (as not revised ofter (on//,fe 5S mahe material

(hamge{ to £ 3582(c). See United States v, Brooker,

776 F.34 228 BE-37 (204 (ir. Sept, 20, 2020);

United States v, Andrews, 2021 U.S. App. LEXTS 26089

(3”{ Cir. Alnéj 30, 202) Unted Statesr v. Mc(a%

9l an\ 271, 23] (Lﬁ% i Dec 2 2020)
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nited Ctates v, Sl"»kaW\i);J 993 F.3d 388, 392-73

(sthcie Apr. 7, 2021); Unided States v, Tones,

980 F.34 (098, I108~12 (4th Cir. Nov, 20, 2020)°

United Glates v, Gunn, 980 F.34 (178 [180~8]

(7th cir. Nov, 20 zozo) Uniheb_Stades v, Aruda,

993 F.34 797, 80#«802 (9t Cie. e s, 292/),

United States v, Manpan | 973 F. 34 82/ 834

(10“‘ e Apr | 202!3, Un fed Ctales v, Lom),

202( \WL 19722‘15 *2 (D.C. Cir. May 18, zoz/)

Thus, the ma ol [ty V,eu of citenit ok ohsfr t
4 J

Coults js that U.S.5.6, £ [Bl.I3 js not a Straiqht

jacket which leaves Listrict courts with the

Aiscrev"om to (om’%fme what gualfies oS “eyfm\ordfn.ﬂ{v’

ond (ampelhm) reaSons”” fol o [edu(i.m in Senfence,

The Eleventh Ctcud's helding in United
Stedes v, Bryent 2020 \sL |327/58 (Ith Cir.

/\/\/Av‘ 7, 202!)‘ A Cp['+ pame/ Aecis.'m, /S the

Sole Circnlt Inol)qu 1o the C0147'/m/V) Eu) ConClnd.ng

J
- that district (ow%: ale bound by EIBLIZ . This

Crrcwit Sfl i Y MVI”'}et’mb éeogftx{)hu] alone now

OLHerm/he) whe{hef ,,ffemwfs ofe gfart%edu fg;npq,yﬂ’/ﬁ'{é

[elease. Zhe A,_qg_,g)hifk{“p'mwﬂ* /V]_V/Sf\:m__‘_’?f“

[4




Con(luded {hat: “The frob/ewx-: that ar/se ffom $he

malocity's (eliance on the outbated policy Stademont
</ 174 L J "

Q€ Compounded ‘9\/\7%"\6 maloritu's express decis/on
! [ J (&4 L

fo Sirike (of ignofe) |anquage from the policy Statement
[*4 V \j N d

ves Sad{exj , this (esult (einstates the exact prohlems

H)c F;M\'f g}flp ACt vas M‘fé’l’lo{edx 1o ferc’Avl N Comgass,'vﬂof‘}ﬁ

J
(cleaSe decisionS had been [ef+ wnder the contral oF a

ﬂavc’fmmef/ﬁ’ dq€t4f‘7 that Shoed ho interest n pfa/ef/v\

Ad vm,’n,"}lefim) +.7 T,
/ o Lo

There s na‘H'l,'mo) Neis abol/t“f' disteict .Coml"h’
J

deci«i-'”‘) Serdence (edulCtion motions, T passivg
(v W ] [

€ 3582(c), Congless ewpayserch distirick courts  pot

7‘H\-€ U.L, Para[e Comm/35ion | af pfev,'om’fm +o o(eCIJ\e

n IM.'V/)«M! CaSes (f “%ere S o "}MS#F,’M"HM of

| fe,}.quV\i\ a Jrerm of ,'Mf;rf.(onmmi-,’/ S. Rep. No. 98-225

_at 5h ((983). lut dfferently | Conaress envisioned

12 050, £ 35880)A) fo ach a5 sl
valveld -FgrUhej ch.’ff{m‘,’m oF Sentences ™ and

infended for diSHICH Courts +o be able to reduce

_(,‘emjf?ﬂftf when 1‘3‘!,\8‘4710{6%\ ”l)v) ValioiS '(\“C’L”;r?,,a,",’"l‘ (eaSenS

H’# Jr_"f_‘U'S' vao(‘? Comm ssion ,.{’f€"f'”“3/‘1 lmd ConSihered
in meKng pocole deferminations , T4, ot J2/, |

5




Lawmlaker.( {urther peted, that the 'Foreqp!m\ opprmd')

(v ounld keep “the >en4encm«§ peiser in the Wd c,mf\/] where

it belongs ™ and hat § 35 22@)(’)(4) wonlh allew for

e \\’Wl’t’r feview 0](" ‘en-lem(e n pq(‘f CM[&(‘I\/) fpwvelnﬂ

SHwations,” T4, This Iec\‘s[a& ve In,ﬁ‘orv’ J\cmmﬂm‘ef

+het (onaffﬁ) n \I()m;mﬂ £ 3522(c) ,_intended +o

give MiSHCH CourdS an epuitable poser +o employ, on
o/ - 1 T U7

an inhividual banf o modFication of Sendence when

“extra ol M/V) and, Compe(,m\ (eaSons™ indicate +hat

the sentence M«f.a’/v\ /mpoSeJ\ on an ndvidual Qdefendant

no lonner Cerves leqlslwh\/é objectives,

Bv, Hs plain /qnqmqe, § 3582(N)A) is la(odlv\

appl; cable 4o o{e\ffnJMWL who possesses individualized

“€X+m0(dmafv) ond fompc!l,m, (easens for a Xcmlence

(eqnCtion, AHhmqh Coane&x did not define shat

Constitutes an Vextiaorhinay anc“ Com;aellmq (eaSon)”

1[9( a fc’&{h(“f‘lﬂ” 01058#1“19/!56 wu}ef ~H\e p/av, jons 0{" 53082(C)

the Firet ge_p ACH amendments julended for the L0t

fime Fo 0’(‘0.4’\7“ to disHitt Conr#< an efu’fab/e pevses 4o be

: W'f“ f >en{~mce_> of “fo d‘,.yhfn » feductien of an unushn/fj

lonj C€n~/~€mfe S-, Refl— A/';'/ ?g‘22§)wﬁf: gsﬁgév

[6




e

Dichrict Coucts /'mve held Such (ong-Standing mhcv'm

to defetmine in their disccet/sn Lvhat oualifies og

vextraoldinary and CeMpe'!{nq (easons™ £of a (eduCiien in
, J peling

Scm%mfe. T_h'r-" FI"”,”)‘.S‘)LMJJMQ a_l/\‘fh?(':'hq was only hamperes
A~ 4 u 7 u 13 0 .
by_an ineffective qa"ekeefff wrt:l_Congress (}nal(q

amemd\ecﬁ *}he ‘I'A"’(A‘f‘e 1o ehmmajrc the Birean of pp,fmo

from that rofe,

The Fleventh C,’(cb\f‘f‘s ‘)oﬂ-’nt) n gmamt i not

onty_anothema fo fundamente] faitness and equal application
of 1the [aw acroeSs the IMJ«', bwt T js inconsistent

With the text of € 3682(C) and the undisputed pprpage of

.ffﬂ"e i st §{'ef Adt, __The bry WT' pnnel i¢ Jj)'!efpf&fﬂf; M also_ !

=

' 0“*::4 4hc well- established pr.t,'f preceAemf;fh!i,_ Theéem‘ma g

c e e b -

_éu szmcf s qo\/emed b«) ‘fhe,_tl_%‘wm l_rules._ of_giatﬁf&f V) (enﬂﬂﬁ( n

(A ferez 336 F.34 [(78. 1/52 (1 ¢, Zoo"l) inclis nq the

f,o;,b-,t 2 ageindt addi “ﬂ mra,,‘ u; v, One 1990 Beerhmﬁ 419 F.3d4

(275 - 1278 (lI#h ¢le. Zo20) ‘,_.\/VM the Bfgaﬂ"f /’aml

mCofff‘C“‘) answered the gnestion of Whether .5.5.6.

§ l@//) 1y qV) apl;[, {ab/@ Po'!(\/) >*f’a4€mom+ fof o‘.efmdm‘/’—

L,rpm9h+ ;MO'HM.{ 'Fo/ (pM/M ,mmte (e/?a&’, /)e-l*}.mef ?uesfmr/nS

ww}her Jn Strict Conrds | Can ac‘d wga(f to. Hoe éwéé/me( an?(

its A/)L(M‘.M Notes, Petitioner (gmlemdf thet H’)e ohsc{t“l:on

o ,—\.._.‘ L nonpep—

- I 7 ke e e e o ‘

RPN

A S 3 S it o At o e A 4 X P b e i A A b



of the Jistt Courts +o determine shat qualfieS as

“exw‘(c\OfdMMV) and, (ompc!!:ms (easSons”™ cannot be hownd

by U.S.S6. £ (Bl,13. Fuen ‘H\ﬁw)h Congress SpeaF:CaH\q

diceCted the Senfencing Commission o desceibe (vhet

Chould be Considere extraodinary and Compelfing _feacons

for Serdence (eduction mclué.mq {he Cliieria +o be applied

anA a [iS mL‘ rpec, He exaMple§ (,\/or&lS" Cannm" be dided

uha “the. b Je/mef bty_fh&c‘mﬁ-? amcl the bpielines afe

O\o\vuoflq in nature, 28 U.5.C. f 97“(*) Tn Um*f?o( Cates

v. Bosker 43 U.S. 220 224 (2005)  this Court

Giruck the wmno\afofv; nature of the éu'&elimeﬁ and made

the Guidelines ™ effect; vely aAvsorV) Ld- of 245,

Tn adddion {o the 0dvisory buidelines | Congress

instructed the en%mcmq Commission Fo merely “hescribe”

QO ;\"\Ze “a [;5+ of sfec.{‘ C eXamp 7 of th’ Shonid

be Cons idered e\dmo%mﬁ/) and, Compelling (easons” {or

o centence reductin, §994(+) . Nowhere did (awesf

inctruct +he .>en+emﬁm) CommisSion to Nefine” | hat

qml,F»a as “8X‘H6\0fd.mﬂ7 and Com,oel:,mq (easens”” am:l)
s - - (%4

everl (f Cangress ol'é ‘I';');; (gﬁf‘ff ' (ahﬁ;hfmm words

For 0.5:5.6. £ 161, /3 of any othel buibelive and! the

(1(;1,0"?’:!/\?) ole agv,sorb in nature, (%aokgr) a_+ 2115

[6




Therefole ) bemme the fisterct court Ctated Hhad

VlIhe applicable pelicy for £ 2582()(1)A) is founh in USSE

EIBLIBT and N 1BLIB's desceiphions of ‘extnotdinaty aud

_ Compelling easens” for Compassionste release (emaln felevant,

even if the [imitation on the [dentity of +he moving

palty a0es mo%-,” —{lae Aisttict Court abised its Aiscredion,

(Doc. #162 ot 8), See baftingtm 48 F.3d (178 (helhing

that fthe district court abuses 1< discretten if 4 applies

incerreCt (eﬁal 5tandaldS o Follows implopel procedures hen

, . ’ -
ka,'mo’ ,'{»g Ae-’»el‘W\fVM"[””), Umlef HQ{HS} 959 F,Zd 908)

the E{evem‘h (it ghoulpl l/mver wsed dhe abuse- of—

JLKC(e*}.'Of/\.,Q‘fM/mM 4o feview +he denial of Petitione e

Compa.ssfc:m‘é felease wmoetfon, P_’e-}ﬂ.'mer‘s arﬂo.mm"' was -

not £rivoleus o the Eleventh Circuit yivlated +his

Coult's haly’qu in EULS_, 78 §.(4, 97L/, when 4 denled,
| him TFP Status om A/fea], '

b. WHETHER A DEFENDANT'S

DANGEROUSNESS To THE (CommuNTry

_(’ 3142(5)) APPLIES To MoTIONS

FILED UNDER £ 3582((N(A)()T

[9




Se d_{ on 3582( )XY authorizes com f)asylona%e,

release on the basis of eiher (!) Sextraordinaly and

' u
Compelling [eaSons
1 =/ }

ol (2) the defendant Dge

amé« Serv.ce of ot /em’m‘ 30 yeals of o Senfence,

18 USC _ Pefibioner

ottt st e ezt iz 2t o el

fe@/n_’_ﬁ\?% Compassioate (eleaSe (/\M.er -H/we 'QM%VW*..?

;’,‘%a%m%e (eferences o defendants J.o»nﬁef +o the

 Commian, m niader S 3“/26@ Oﬂm in Connection with

the _>e(0mm

£ 3582 (O)AY:).

.é«\/en 4 hat (onq/egs- §pe(,'1[{(a”v‘ directed the

Jenh’nﬁhﬂ) (ommo’;(on M€f€/v) “to ole scribe shaf

chonid be considered extraoiamaly and Compelling
, _ ) , 9.

rensons for centence (edultion

) ;l’\({‘/\é‘:‘maj the i terin

_to be C\Pp/it’O'( and &[St of spetific ex:wwf'/ef

1/

O PP U

Jtlndffob‘\amebb ‘FQ(+"f )ﬂ 0” \‘j ‘(lhe )“’COV)J\ - r\‘]La]L(/\jLOEU

28 U.S.C0 ¢ 99y (ﬂ Fhe Commissions® puther /h,(

7L0 (efnile o )epafﬂe assSeSsment pF o J\e#‘euc'anf

_O{a””?fi(/une’f wt’n’*f& a (OM/mg_’;,ona‘l’@ felé’/{,)t ymo‘f‘ ]

oﬂwfwue estabfiches eYHa\Ovamfv) ond (ampef/ma ’

fPA»W/I_, _:f i’)mL €;'17l'/"é/\4 (/émf

__Moreover, given the g

/e {( {‘efefem(e +o A

ZO




_CO\fe ofy mc (am/oasumm‘e (eleaSe omfho",f\\j See

je us.c. §35820)() (RGN ( fem,n/nj bo defendantc
who are ot [eaSt T0 991»{‘5‘_0”\ and have Served ot
Iﬂeo&‘f 30 years in pr:son)’ n @,o,oear: Had’ (",”O(ng
{n+en+,'owalln decided not to feguire o Specitic
Aangmm ness £ inding for motions ‘”V"k’”ﬂ extraotdinaly
and  Compell; ng feasons for o Sentence (eduCilon, See

¢ 3582(J(1) (/4)() (F. Russello v. United States, 164
U.S. 16, 23, joky S.cf. 296, 78 L.E4.24 /7(/733)

(where Conafeff ncludes {oaN,culmr /Anjumoe n one |
Section of a Statute but omits [+ in another Section

- of the same Act, i+ s aememlltj preswwed that

(on:){‘e?s oCte -in%em‘,'omqll\j ond fur_’oeSdU in the
o[&S,OafN"ﬁ inClusion o exclusion (intecnal quotation
malKs om,HeJ\))

A fndm9 of o(anJeronSness wnder £ 3!‘/263) S pot
an ,:'Me,bemlen‘f' yaund\ to o{emj a defendants motion
wnder the mew/b amended £ 3532(()(1%4)((). Gee
United States v, Johnson zo20 Wil 2515856, ot

*Ly (D'D,(_ May 6, 202 0), Fven the Sixth Cicant

- has held that o ittt couct cannet jnjicate that
"o defendant “has fo1ed +o demontitate fhat he s
not o danger to the (ommmnﬁj// to Aemy & Compassionate

2 |



V. Sl')erwovoi No, 20 - ‘{022

(e/eMc motion F'{eo( bv o(eﬁndmrff United CHafes
F3d (bt

Gl 202) Amj Counlt {th Aem,es o clefemo(amﬁ

motion for Compass: fonafe (eleaSe pndes/ ] 3582(6)(1 (A)()
lgecmse of a find: 9. of Aangerausmss under §3l%2(3)
abMSCS r}s 0( sceetion, A Ae{endan'fs olangefouslaess Under
53[92(3) is ‘\w’l i mpermiss; ible factor”™ for the ,;Lg{r,c{

7 Couff fofft'v i and o (omrfof ApprfS “mo_.ﬁ- \/m(_m‘t |

Hﬂe ,0,(4” a_nd\ [eMamJ\ 'f»hﬂe_ CaSe For futule gonslde/m‘/m;” |

if dhe distriCh court celies on 3 3142(9) . Zd.

While distriCh Courts cannot use 5 3142(4),
CanS'Ae/‘/nj a p\efmdmf‘s glanoefﬂhSneSS /'5‘) at the
ver:? eo\Sf a /)af‘f' of 'Hne Ioalnnc;ﬂj of faCtors Luder

s usc. § 3653(a). The petential danger +hat o
defendant S felease yvounfd, ﬂ,oafe +o the (ommun,v‘v s

addressed 20‘9 +he Astnct CO(AA/“Af‘f{ e\/alyz\.‘/fqr\ of “he
heea for the ScMence ,‘mfpged.,. +eo f{m‘t(‘f- the pub/f(

'((QWI further crimes of ‘,’he.dffff’old/}‘l',” 8 1.5.C.

3553(0)(2)(<).

Therefore, because the district (mH— Stated

that it N must evam‘? wheHaef Eoef'mnff] 15"4 Janje/‘
Q {0 the §o\1[e‘}3 of others or the Cvmmun,"/’v wnder |8 1.S.C
3 ’)/‘7’2(3)” ohd that his “Jlangef to the (ammmn,'v‘v

22



_P(ecl_w{e[{( earlg (cleaScJ_//_j}he district Conrt qbufed\'

its discretion., (Doc, # 62 at é). See Parrinaton, 48
F.34 (78 (hdd{r{j that o dis4t:¢+ Court abuses i:s discredlon
ﬂ'f + _applies ,'nCarRH' 1(234/ Ctandards ol follawS‘ EMp(of)ef ‘
procedures shen mak{ng s Ae4erm.'wa4l'°n), Under _Harris,
72¢ F.34 908 | the Eleventh Crewit Shouth have yised
the abuse-of-disceetion Standard 4o feview the denial
of Petiioner's Compassionate (zlease motim, Petitimmery
ofgnment was not frivolons and the Eleventh Citonit
vislated this Courts {()'old.'nj in Ell;s, 78 S.ct. 274 )
when i+ denied him TFP Status on appeal.

‘€., WHETHER PETITIONER HAS
A HI6H RISk OF RECIDIVISMT

Conj(esf has enfrusted +he Sem‘emcing Comm;sS/on

| with direct fes,oms;bilh‘ﬂ for fostering and _‘orov‘ecf/nj

the interests of | amang other ‘Hm’lng_s) Senfencing
po{.’c:) thot identifles o defendants rigk of feCldivism
ThuS, the concerns that Sentences reflect o defenjart's
risk of recidivism fall preperly within the prevince of

i the 5eﬂ+fﬂ€:'f’j Commission, In Fu!fll/!mf) its mission to
!\\95’"'419{;5&1 Sentence /)ef_,'(,'e,’ and P(q(*,’(e_( 750[ f'l’]e

23



Feaeral criminal justice s«oﬁem)”,zz v.s.c. f‘}?!_(b)(’),_

| the Commission wmust ensure that Sentencing policies ana
| ’/,)(46”('55 “afforh adequate deterrence to criminal

(anJ\u(‘)L Em&] rc4eC+ 'H'le th! 174 Ffom ﬁduft
crimes of the olefeﬂv’m'\f [8 U.S.C. § 3563 (4)(23/
See 28 U.S.C. £ 99](b)(1)(A), These are Sust different

| wayg< to Say. risSk of \(e(;’t}u'v.fSM)//V which |5 S,'?Aﬁf\j_

‘\Ea:]n offender's ll)rofems.‘fj to continne a lpa‘H’erl of

Commi H:wj (r;weS) offen crimes of the same +‘<7fe‘//

Ceiminal Law - A Desk Reference (9””" Ed. 202)>

To o.cfaMf/ Sh thece quks the Commission
Fe;rmulm"ed\ Fhe §em7leﬂclr:j buldelines \NH’HVI a defendant's
Guldeline Ca/(h/M,M “[Flhe offense level and cciminal

ﬁor:,) (a%eﬁorn meamre ,,(.F{ermf' 'Hmwgf. nee Tl”e
Criminal h &‘fofn (‘a*eaorv pnnt.fmlﬂ estimates the
;kel,mo( of recidivism.,” Unifed States v. Pereiro, 465

| F.34 &) L VAN (ZnA Cr. 2096) Um,’%eA States v.
Dadi, 236 F.34 945, 956 n. JO (gﬂ« Gr. 2000),

Priof to the conviction For which Petitimer
31 f’fef‘f’l*/g inCarcerated | he had ho other arrests or

- conviCions. This (e{mlv‘edx in Petitioner h/xvinJ a

L total of zero Criminal -}ofv peints a{ur.nj his

| -ﬁ éugie/:mi Calcnlation gt ge;qfenc.mj) oS he as o
|

ZH



SV DRSS S )

first-+ime offender (ithont even o gfeeéf?j_ ficket, _
Tb(_/tf, the _fqm‘/f‘"C/Wj Commission has eStimated }hat
Petitioner has o fovy [iKelihood of (ecidivism, a5
bis ¢riminal ‘[_/ja’;fo(y Cateqary s Scored ot Zero.

- In /Vth of 20[9) the Burean of Justice
Statistics jssuned o (epert thet foun_o'\_ that offenders
with Similal Convithons as Petitioner were less fikely
(to be (c-arfested fhan any other type of offender.

’ 0veml( baSeq on empir;cal evikence and Statist, <
it s & hsfor,(al fact that offend»eff like pPetits mer,
have one of the [owest (e-offense fd-ef

s b e e s

¢ PR 2 ez T ¢ L el @ ©

| Even if a/l semerq/ em/ﬁ;{?(a! evé»mce and
SHatiStics afe A:S(egafJ»eJ\ the Government (tseff

in the form of the Purean of Prisons | has /h(}l?ffm;l?“‘Hj
Concluded that fetitioner has a “Low (iSK of
. fecidivism based on his offense | background | pecsonal
Chqraffefif-}.'(!) and gther factors, On Decembc’l‘ ZI) 20(8,
the First Step Act was signed info fars. Congress
instencted the AHO”"@ éemera/ to develop a “\risk and
- heedS pssessment s«osfﬂw 7 See 18 LS.c. § 3632, In
: fesponse | the’ A‘H‘orney 6enéml) in Consultation with the
? Burean of Prisens | Administrative Office of the United
: Clates Courts, the Office of frobation ank Pretrial

25



Services the National Insf.'h_nlﬁ of D’uS‘-H(e_) anh the
National TnStitute of Correctioms : Created. the Frisoner
Assessment Tool Tarje-i-m:) Estimated Risk and Neeks
(or the PATTERN systeer). On April 28, 2021, fhe
Burtauw of frisons pecformed_an assesment gn fetitioner
ond assignea him a YLow™ Risk Recidivism Level by

| m{.‘ry the FATTEKN gv;{em, Tlm{) the éo.x_fcmmmf'y

in the focm of the Purean of PrisonS | has Conclnded fhat
Petitimner has o “Low” [iKelihood oF (¢¢,’J./'V,’$uq,. .
 Thic Court in_fepper v. Un'ted Stafes S62
V.S 476, 31 S. ¢t 1229, 179 L.Edad 196 (2oll),
olso emphasized that o defendant's post feni'enc.'nj
rehahilitation js o Critical foctor in o{e}eﬂmin{ﬁ any
 Sendfence becauSe it M Sheds UL‘)H',M the JiKelhood, that
he (il engaqe in Foture criminal Condult, a Central
factor that Sentencing Counrts must consiher,” (2_22"\-)
ot 4 9_2)<fohASI§ added), “Tn assessing ... deterrence
% Pfo+e(+70n of the public and (eMb;/[’ra*?OVJ) 14 U.S.C.

:§§ 35'3'3(0\\(2)(/3%) ,@(D}} thefe wonlh Seem to be

' no hetter evidence than o hefenpant's post-incarceration
 ConduCt ,//M_&,{ggg) o 131 (.5 49 ((.45»9 Mec/Mannys,
496 F.3a, ot 853 (/"\ellob) 7., Concv\rf/'l'lj))' Pedt dioners
exemplary (»ofv"sen-?ma’@ (mdm") Cleal J\.'SCIP/:'ij (ecoth
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and Progrnmm nj eFFoFf! may be hken oS the most
accurate jndicator of hiS fow riSk of recidivism and

B

? his rehabititation, See fennuslvanio_ex rel. Suitivan v.

: Ashe, 302 (1.8, Sl, 65,58 S.¢t. §7, 82 L.Ed, 43

| (’737>(h0’3u"j thet ‘an‘ ‘e ﬁememll\j (c?/u,’res ConSidelation

‘2 of ... the CharaCter ana (;ro,oen“hef of the offender, )
fe{,},onef aS an ;wufr Sonel petson | can ho no more fo
plewum $trate femorlse Fof‘ his -}ransjfeﬁ‘.ma and his

;ohbgeﬁuenf’ (ehmb:/‘h*f,.mv +han Ok(‘f‘:\/e/&j access and
* pacticip de jn educational and rehabilitative programming

E“”")’ to behave jn an excmﬂqu manacel for as /Mj as

L /)’)QS‘;}JI’en Thl/\.{ f'h@ ffé‘VJN/lS' ;'4},6(1.5.9;’){ QF f&\ kY (ou(‘-{—
Conclvw{e +hat f’e+ fmnf/‘ kaS a [ow [ikelihood of
i rC(IO\‘VQJ

f ba I for l_—SCVf’“’J ‘jears while his CaSt was /)eno{ wj n
[ he drstriet] Conrt, [if] ghjgesﬂ:] that incarceradion
} /S nef h€(€$$c\f‘\:) G2 frmfe(_‘f' the (oub/,( frem future
crimes” Commtted bv the defendant, United States
V. “johmiomi 2020 \JL 2515856 (D. D.C. ray [, 2020),
o Petitioner has a IM‘}'D Shown that he canbe placed on
(WH- Momfo"mj withent Comwuh‘mﬂ Lfutunre Crimes lpv
his (om/;]«unfe with all terms and Conditions of his

In aopr o then o defendant “ias on Frefr,al
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|
; O apf)eal,

| prefrial refease dufing the firo-year perieh his case

}

,3,__(/,“‘5 {"’,"‘}“’_{’j . Thins, Per,’_ane( 's AC*:'omfvol‘u(,’Wj -}wofvea(;

‘[ mC P’eﬂ",“./ mm/ﬁ!‘/wg choufa have allowed the diSttict
Court fo ConClude that he has a fou likelihood of
| feClhivism, o

| Therefore ) becanse the disttict Coutt Stateds
thet 3 has “(om‘fww'mg(om(ems of (ecihivism ’//
despite the fact that all evidence deminstrates petitimef's
| fow [iSK of recidivism | the district Court abused

its discretion, (Doc. # 162 ot 10)-,, See ﬁam'ng%ol’),
648 F.34 178 (bol&!hj that a distiCt Court ghuses

its diccretion (f {+ makes (}ea.’/\j ecroneous {’oﬁ'mml_

_ 1[.'1’147”35), Under /{am’f) 929 F.34 908 ) the Eleverth

- Citenit Showtd have hsed the abuse-of- discredion
- CFandach to (eviels the denial of (’e'H“HMff_\S C‘ompafﬁov?m‘e

: (eleaSe motion, Pefitioner’s ‘.’f,j,'"""'_"’d' was net frivelons and
the Eleventh Cirenid yiolated +his Courts hw!&i@ in
fllis, 79 s.ct. 7Y, wohen @ denled him IFP - Statug

4

i
!
!
|

' - d. WHETHER THE TYPE OF QFFENSE
h - CoMmITTED WEIGHS A6AINST
GRANTING CoMPASSTONATE RELFASET

28



~ The text and ,l,og.fc of £ 3582(c)0) makes plain?
O Sentence feduCtion s pot [nconsistent vith the

|1 < 35‘53@? faCffoff 50/6/” becanse of the defendant's

1 Q{:femfﬁ of Conviction, Section 3‘5’82(5)(!) /oc’fm,'f_j.s’

| adistrict court to reduce o Sentence in Vany case™=
| not Ju§+ cases ih specific offenses, Gee United Sfates

v, 6on2mle§) 520 .S, l) 5 N7 S.C+ 032 137

‘ L.Ed.24 [32 (“RW\J\ nﬁ'}u(ﬂ”‘y)_ the wolh \”mb, I/mf_ an

eXf(.an,'Ve Mt’an.‘mj) ‘H)a:l'_ ,'S, \ame of Some ;n&f{(rfml'na“f'e/j

mp uh«fe\(ff k:”J‘.'/O (Z‘Ao-},nﬁ ngﬂ{f‘f ‘T,'l/fA Neyy 2?@450144?0:74/_

Dictimary 97 (l ?74)), \/\/hm a Statute f/ov,'_é.ef for relief
in \\’“”fj CM&,” there s no basis for Cai‘egorICrAllj /fmh‘»’nj
that felief to a Certain subset of cases, See Td. See
also Al v, Fedetal Pureaw of fﬁa’mf) 552 U.S. 2//‘/) 220,
28 S.C+. 23], 169 L. Ed.24 680 (2008)(Fating
Camare%‘ wse of the ‘(,\/ofé._“amy” wal mast nm‘ufallj |
whderstood oS weminj N s hatever k,‘mA.//; CitizenS' BanK of

Lo. v. fatker, |92 U.S0 73 81 24 S.ct, 81, 4%

L,Ed, 5L/é (/70({)(“7"”‘"— wold any ex(/uAes ggledfm of

; &f§+iﬂ(‘+«'0:’),/’>g

; ﬁe(@@ﬂ[&'ﬂj the breadth of (8 (1.5.C. § 3582()1)'s
; {-ex-f no"f- to oi,'s[ouml‘ the serrousness mc Some Cr,'m{m/
g offenses but 1o give effect +o the pa/;’cv cholce



fha‘l' Conéfeff mad;e_ ﬁ{m’p’l 3::3 i/pf'fﬂj H’? Wofdl _“’31”(\7//;
When & gistiCt Court finds that exteotdinay and

every offender may be eligible for mercy | ffjaréa/e%- of
the crime,

The Zmef—h’m’l of whefhef o Jefmdan‘f' Shoh/«ir be

| grantea Compassimate (elense must not fake place jn o

| Vacum | ag each offender is an indwibnal pnd an
appropriote sentence must be failored to that jndviduel,
his Ctime, and his extraordinay and Compelting ciccumstances,
The o({;‘#r,’(f court Cannot make a “b/mke» _o\e+erm/na‘ff0m.
baSed 5olelj on [a Ae{enéeﬁ‘f] offense of(omvmirm,/( |

| See,e.q., Unifea Gtates v. Roney, 833 Fed. Apx. 850,

2020 U.5. Ay. LEXTS 34890 (2rh Cit. 2020),

_ “[:T]he district Coult | gt one fo;'m(' in its analysis,
- Cited,., a(dhof:"fv for the Frpfpsiv‘«’on that *[cJourts have
been reha_c'ffam"_ Fo 8/‘0./\7"_ (amfﬂ_gg.'ma%c [elease {etwffs to
;’M:’V!AMIY cony/Cted of Crimes L}/m,’fa( to the Ae{f’mdwﬂ,,,v

| We do pot appeal to have endolseq any preswmption o
|

| that effect,” Untbed States v. John Doe , 833 Fed.

Appx. 366, Ze20 U.S. Ap. [ EXTS 34134 (3% cir. Zozo)_
T£ there is po b/milsdj /gaq] awfhof‘/fy to preswme ﬂy’m"
an offense of Conv;ct/on wé;3h$ aaa,'n.’»‘f' Comfassn'onu‘?— [eleasc,

30
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| than the distiCt Court's (eliance ‘on such a prefum,ol-fm
| IS_misplated_anh is Considered. an abuse of discretion,
| T l/_»__en’fo@) because the distict Coult Stated that
“the fype of offense alfso weighs pgainst (elease ” i+ _
| abusea its disceetion a5 peither the Eleventh Circuit
Nor anwy ethel cicant endofsed any preswmption to that
effect, (Doc. # 162 at /0),- §¢¢Mm, 648 F.34 1178
Clholhing the the dictrict court abuses s discretion if it
| M/{,'e; ,’mCo/‘fe'C‘f'__le‘ja/ Sfanda(&.S. or y\_/mke: (Ie::/‘/y e(foneauf
[ factual Findings), Undel Harris, 989 F.34 908 | the
| Eleventh Ciecuit Shonlh have used the abuse-of-discrction
g{-mdafd o revieyy the g_LenIal of Pe‘}ﬂfm"ff‘_‘ﬁ Comfa%[onde
| felease motion, fetitioners a_rdummf was not frvolous
and the Eleventh Ciccuit yiolated +his Courts holf»inj_?n
Ellis, 7% 5.c4. 974 when iF denied him TFP Stetus
| on 4 ﬁoe_a[ '

e. WHETHER THE §3553(x)
FACTORS SHouLD BE (oNsIDERED
ANEW WHEN DETERMINING

| - ComPASSTONATE RELEASET

TIn the confext of o Comﬂas’)‘[aw\f'e [efease
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motion, gnce o ’om conel meets ﬂ;e §fn+¢,;far\:) H)re{ha!&
of ,,Cmpf.//_xn__ citcumstances | the distict court is
fequired to_Consider the £ 3553(a) facters anew.
VSection 3582()(1) y\-c_cesgar.'{n envisions that the

$ 3553(a) factors may balance o('FFeI‘emHv wpen A motion
-faf {‘ownfa'wi%'}e (g/eafe qu H)e& 'Ju at Hae mfm/ »
.§en*}€n£.nj é / because “an indiyihnal rctmeﬁw”j Compas Siomte
(elense (,J.I/ in all cas se< | be tefving o Senfence that o,

T district [mf‘l‘ omcc held wag “Sufficient but pot gfemlef

than necesmﬂg " United Cfa’res v, kibble, 992 .34 326,

‘333 Cl”’" Cir, 202()((7&’90[5 c7., ('omCuNMJ) The
1 Concnftence in Kibble Q{bo_gmcclr\(ﬂ:? (e@gMZéA {hd’_

VIF & disteict court's original § 3553(a) analysis
Could a/WmQS preve that o Sentence [edincdion einlh

| ,‘m‘o/erab(j wdermine the §3553(A Fa(ﬁ‘ori +hen
[ U.5.c. 8 3882()N) oould | in effect be a ull] %D

(z4). |

| For a Mfﬂ”:’fﬂjful § 3563(a) ano\/ij{;’). the
3J istect Court fs (e&u"fed to focus on a o(ffenéa?l’%
% s he Stands on +he Aq his Compa Sfonmle release mefion
LS before the Jistrct (omrf— I% ha$ been uniform and
’ (onf%anf' in the Federal Ju&. cral feadidion for the

Sem‘emf 'D duéﬁe to (omw’aer e\/c/j /% ‘Cfed ,oerfom as
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v A e s b e

an individual and evVery) Case as a pnighe Hudn n 1

- : human qulf’n_f.//_koon V. Unied §‘fm‘fgg_sl_$ ‘Ua S. 8l

U316 S. ¢4, 2035, 135 L.EA24 392 (1996),
 Underlying this fradition is Fhe principte that “the
i /;w.'shmen'f' Should, £+ the offender and pot Me!‘e/v e
: crime,”” Williams v. New York 337 U.S. 2’-//)2_%—297}
69 5.t f07, 93 L.E4, 1337 (1949).

}‘ The disteict court Concluded that Pedibioner

é IS o J_\an(/)grr to the Co__mmw,'ft\/) ond 5o he cannot be
. i feleased ) rely {7!9 upsn the offense Conduct in this

Case, which occurred frem an uns,oec/'fledt date 'n 2012
‘ erm{jh Macch of 2013, Te//inj/v) lf)o[,/?i/f/) the disirct
E-CWH’ fa!ld fo frof-erho considel the [nteryenin e,’gh“f (g)
('aeA(; of es(emf/a(\:) ,aof+~affc5'f Condult and Sy (6) years
L of institubional ioeh“\/f’»’f) aS well as yriHen Steff

' (pmﬁffmq“ffon of {)e#-}.’me/‘,\( /ond-'h’fm Statns a:f A model
inmate onh his [ovs (5K of recihiism.

) Petitioner also has ma.’nh}n_eo( o (leaf Jisc;’plimfb

| (ECO(A fhfch/)haod' his term of Confinement, He_ IS & far

Cry from the Youn ond fooligh -feenadef whao inexa,tfabl:?
; emgaﬂed in the c(‘;m;’m! (ow/.m(‘f' For wl/u’d') he wras
ConviCted . Petitioner has dedicated his post-arrest [ife
o olo{mﬁ the only, fhi'nj he is able to do within the
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W

;
i
;

| conleXt of his confnement fo atpne for his Crime—
| WolKing helh fo achicve and maintain on exemplay

prisen recotd, See _foget, (3] S, A (229 (helhing fhat
the Sen*fmdnﬁ Court Sheuk, Consiber evidence of the
Ae{nend.m}‘s pos ~§em4fﬂ(:’?j {ghqb;(ﬁﬂ.' o an}, -Hmff 5"'.,%‘
evikenCe way cupeft o domnd \ainnce), This bers
ci{re_cﬂb on a femknc:nj Court's overarching duty fo

| Vmpose a sendunce su?fg’({ewf,_buf not grenter than

necessaty’” to serve The purposes of sertercing. §3553(a),

. Therefore, because the disteict Court Stated phat
fetifioner's sentence reflected, the Court’s \fiew of

the § B5C3(a) factors at the time of senfencing, anh
t that iew has pot dﬂgn&_@o{)// the district Court abused

11 ,l,’fcrd{m . (Dof, # [62 ot ?) See ﬁam’ng-}on) |
648 F.34 [17% (hold!nj that o histtict Courd abuses B
1S _4"5"”"”‘_”,, of it applies incerreCt leqal Standatds o

follotys im'ofo/;er pfo(eo(ml‘c’f when making i+s Jue"’el‘mfnk;f“’))m

- Under flarris| 989 F.34 908, the Eleventh Cicuit
| Should have ysed, the abuse-of-discredion Standath fo
- feview the denral of /)e—}H[Mef‘; (gmf.ﬁS‘S[ﬂMA‘}e felease

motion, Pedidiomer's argument was not frivolons and

the FEleventh Citcwt yielated 4h;s Coults haldn'qj in -
_.E_/L\;S) 73 S.Ct. ?71/) (,J“)EVJ H' Ar?&'llfed ‘l,’m IFP g‘f“"’“-{om ﬂp{")ﬁ(a
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g ek e gL s T me aTEEeasm tome e

f. WHETHER COUNSEL SHouLD
HAVE BEEN AffoINTED?

 The (Omnxl a/'/)om?mm?’ pravisien SAD “The
COO\N' may (ezmeﬁ' on a*Horneg fo fCFfefmf' any person
UWAb/e to nfferd (omm’fl 728 ys.c £ ?/g(e)(/)
I‘F O fea'?fmf /;/‘/bmef S ,n/.oenf‘ enoujh to ProCeed IF/’
be Should be eligi ble for A/Jpo,m'}mevﬁ’ of covnsel, Howvef
H”t’/e 'S ho Constitutienal light fo have connsel appointed

? n melt PaJ - ConviTiion procecdings See Uniea States

V. \vebb, 565 F3d 782,795 (W Cie. 2ood),
\/'/h e ‘}he E/even%lq Cicen! f' held, that there |5 no
Lahf to a/{;o;m‘mml’ counsel n $ 3582 (c)(2) pfofeezfngf

1 hever addressed (shether there ¢ o leﬂ‘ Fo ap/)om%mm‘
; of counnsel in ?3’82(6)(/) /fvreeo(mzﬂh

A motion For Compassinate release | £iled fl)w.{wn%

| to Jg u.s.c. § 3582(<)) (A)O s d g+,mju,mb e from

Lciv | pes st~cenviction f)/oceeA w(js Tn the confext of

‘a Compassionate (elease metiom, ohce the prisonel meets

the CM*W}MX) threcheld of compelling CitChmStances

)

disAeiCt ConrtS must consibel the 53”’3@3 factors
onew | effectively repening the Sentencing proceeding in
ofher to resolve the motion, In other Lrelds | unlike

35



Civ! I /)oﬁ‘ Convction ’oro(eed 45, & motion Fof Compassiomate
(eleage /)W‘Smmf' to § 32 84(()(;)(/})( ) Consttutes an
extended, §em~lemc.nJ /)ro(eeo'.mj and ;S o contipuation of
H’f Criminal _‘_f(;'af ) 7thr_eb3 fei_bl{r{ng »Af/)_o:’n‘fmfn'f’ o?c_ Coynsel

! For /:ﬂd;fﬁenj!‘ f“;ﬂ‘?”;'" It is {mpodaq‘f' to note that

even the diSHCH Courts undetstend this principle | as

Compagsjonate (zlease motims are added to the Criminal

Jo(o(ke+ ’l')ecﬂL and pot pg ,jned a el Po‘} Conv/Ction '

((\58 ﬂuv”b?f

Even .f (omfmf;,om%e releale MOﬁMJ were

| Consfrued as v/l loof‘hcomv,(‘"hom /)roceeé.,mgs o districk

Coult Can aéme its p’affé’fzol’) 193 no+ a/)/n,wl:nj Counsel
n aﬂ}fa’pr,m‘e C/ftumStanceS, E?/m table Concerns’ Such
as the (om'o/ex fv of the jssheS mw/vedt} may) make
the Q[),n.afﬂf'mem‘t of Coumse ] ap,oro/or,'q}e fo ensule o d’uﬁ‘ |
outcome . \Webb, at 795 £ 0., Tn this Context,
the Fleventh Circutd cheuth have revieveh the denial
of Petitimer'c meotion for gﬁomfmemf of Cﬂanff/ fof an
abuse of discretion. T, at 775,
The Fleventh ¢cult has [ nmj held that i+

must A/f"»mL Counse! fo o {»emm Seeking relieF vwho

s Financially el 31!7!9 F the Vinderests 0700(/54,(6

Seo ff@ou,fe. §clrmHz v. \Wanwrign l/nL) 70l F.24 00

36
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] ((Hh Cie, 983)()0# (w/am} He(e the inferesds of juﬁ’(e
fefu !ed, the Qﬂﬂwm‘mm% o?c Counsel, See 14, TSsunes involvi nj

the fe(enflv enatel FirSt 57(‘7 Act ore ,nherenﬁj novef
AMl these 1Ssues afe S(Aﬁ[/(/en’L/\J(‘om/‘/ex 7%4% the

| Eleventh Circpi+ had ot Jeast fuvo such Cases sent fo

oral Wjo‘mmf' for vesolution, See UnHel Stales v, /gnqamL

| Ageel Koo (9-14267 (Wi cit. pay 7, zozl) United States

1y, william /(mSemo ur. Aﬁﬂj Me. 20- /gag ()lgh cif,

ul;m ’HCA oN ‘fhe lofﬁ‘?cS MA(‘(I/) 25 709;)
The Jaw 'S also Cleal that f{o se CCiminal defendant's
have a (ight of access 4o a [ary | biaty ond, /é’Ja’ maderials

| when Fhey do pot have an m‘*ﬂmfy See Eduetds v. United
| States, 795 F.24 958, 96l nn. (€3 (I Cir. [386), Since

Macch of 2020, /’e%n‘ wner has had, no access 4o o /ega/
(lmm? ond his claimS contelned lao‘fh (om,o/ex [SSues
of Jaw avd fat, Due 4o Covzl- [T, fetitioners
r/)p,jm has keen /)/A(ed o AN eme/dmcj /aCKJ.own
Q/ma(nm'ﬂme and, ;nm‘m‘t’! afe (m!,‘med +o (‘c/"f:m'n afeas
and (cfl»(‘.'”ec!\ ceftain kinds of activities of /,’L_;ef-fféf
(' o law /,'lar«rk\)} The “Shoﬁl'(om'nj;’ in the [apy [,’br«fy
of /ega{ assistance prograsn hinhered his effolts o puise
J’“"' Claim,” M_g (-< 343, 3"/ /6

| g (. 2/7H [35 L Eo{ 20‘\ é0é (?76) Pe/- },9545’(‘
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has had to rel y on several ndividuals on the Steeet to
sena him awlffable Case "W/, aS he is (czr_/gr!‘é& 4o (emaln
with hiS assianed lqow‘mﬁ untt andfor cell until the
ofef«{.’m{ , of _qu -Fnc,“fH._ has been (cff‘fo(‘é?d| of (eSume
normal o/)e.fwirmf, (SeevAp(end.’)( D)a

_Pe*’/"f,"mf’f mole "H‘M.ﬂ o{dl"”ﬂﬂg‘ffﬁ{'ec!& @xcep.}{gnﬁ!

PR

i c/(ComStances Fo d»’m—”*l.’Fj Fhe appoiniment of Counsel,
*‘; fe%whqm_/”‘s Case c,\__/nmnniled fhe Aﬁﬁm‘mmf’ of Counsel
| in the interest of JushCe ac 1+ inyelveq ponfrivalons

 Claims it Factual and legelly Complex iscwes | and

fetitioner's ab,'l"‘f\\) 4o (c:m(_fh .qpf_/_f(@ble_ Case [aws as
_ ESevevrc’l:,) "IAM{’eregt- fé’e ':Tghnj‘om 'an U”H'e&{ g‘/_a_l_c‘\,} 352

US.S6S) | L.E&24 £93, 77 S.CF 529 (1956)

?(/Vormallyi allowvance of an /zl{)f’é’nf Shoutd pet be denied W‘f"/

an ndi 36’!’1*‘ ha$ adeguate (epresentation by G oum_’é{\) .
Therefore| because the distiCH Court Stated
ot Vit £inds that the inferests of L)'u%'ce ond Jua{,’f;a{
;éf onomy do net yoarrant q/{/)a:nf;m [fe'lff:'owerj Coémfc’l)”
the d!str’Ct court abused jts g(@'fcre—h’m ) as there wele
;L;ngn‘!:/‘"\/o.lahf 155ues on ,,\lol(,'en/ ONc {’e},'fl"oifl?/' had no acCess
o agliesble case avs. (Doc £ [l ot |). See Patringten,
GH F.34 1172, Under HatriS, 989 F.34 908, the
:"E}even% Ciccnlt Shoutd have unsed the abuse-ef-discredion
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Stondath to review the denial of fetitioner’s denial

of bhic metion for appointment of counsel, Petiiner’s

afﬂv_\men_‘!’S were hot frivelous and the Eleventh Citcuit
vidlateq this Court's holking in Ellis, 78 S.ct. 974,
When i Stated that “[flhere are no ponfrivelons jsSues
on a/)'ogg!)// #a»o’-emv hiw TFP Status, (D?‘-"#..,—)
(Apendix £).

 IT. THE QUESTION PRESENTED WARRATS REVIEW

- The question presented bas CSignificant jwplications
| for many fedecal prisomers, Unied States v, Birt, 966

F.34 287 (34 Cir. 2020), Tndeed | it affects whether
e'verv .‘né,’gemf- Can be denied therr D};H fo appeal the
deainl of & motion for abuse of discredion, The Fleventh

1 Girewt Cannot (l/xss,'Fy an _qff\%l as fr,_'volov\:} Aes/h‘_e
] 0‘fh€f (/(Cm,'{' Coinlt§ aaree('nﬁ WHI" an','nJ;,’jen'}‘ lj““jan‘l’) ,

to o(enj a motion for leave to ap/w_al TFP. When another
Citcnlt Court agrees with a lih’gamfs 0“3*4’”‘,"’";', and
thefe isno f"‘""'.’ﬂ to the Cm'l‘}/arn geHiwj !Me(.'eo(enf’} ah
Wml Cannat be denied as frivelous, E/"j"b"»“’Lj fol o
Cicewit (owf to fevie a Aistric4 (ouff‘_: glem:'a’ of & motion

| for (ompafffmm‘e release Cannot alef)emd\ on the ha”c’nﬁam(ﬁ

mc 5@09(‘0‘/’[/,3 of (,'nanc,’al ab,'ft"‘fja
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F’mx//v) the Coutt choulds (esolve +hiS jsxne how
bf(aufe mnnn indigent defendants are bewg denied: Compassi'mate.
| feleage in Floriao, | Geocgio | and Alabama | despite the

Aeff”Aﬂ”ff be‘mj at-r;5k 4o CovID-1?, IF H\e Eleventh
Crrlm“ refuses te allews ind: jem“ defendants to oppeal TFf,
many lives Cownld be ot (5K, Were ths Cau(‘f' 1o agree
Wwith ﬂ?* tienel Hw\f his Mauweml) ofe naf fr,\/olma§ gram‘ ”j,
f%l; Petition for o \wrlt mc Certiorary (soutd, have the

!  practical effect of olloysing memmafu/ feview of the
| .i”[ Hrith. Coults Aenm/ of Compassionate (eleage motions, To
m/o,'& unjust fesnlts this Court shoulh reSolve fl'l
,gma Fr"“"/’ﬂl’) and /‘czu'{e the Eleventh (itenit to
(u/e on non Lrivolens algaments,

L o L TE v

|
i
|
|

CONCLySTON

e B £ e e s AT

The petition for & rit of Cectiarar] Shoutd
'oe 3Mm‘€d \'\/fff a Clam s afgmb/e , it must be
%{em‘eo{ [ike the claims b/ow’h}" Iov ,oo\bmﬁ /;ﬁjamh
ano( Sheald Survive f{‘,\/@/m‘J reviel.

Re:ped'ﬁ\llﬂ §ubm,'1‘1‘eclu) WW

Aaren M. I/Vlum‘y
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