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UNITED STATES COURT OF APPEALS: JUL 28 2021
MOLLY C. DWYER, CLERK
FOR THE NINTH CIRCUIT U.S. COURT OF APPEALS

MICHAEL GEORGE KOGIANES; CECIL. | No. 21-15152

T. KINKADE,
: D.C. No.
Petitioners-Appellants, | 2 :20-cv-02186-DLR-DMF
V. _ _
MEMORANDUM*

EDWARD JENSEN; MARK BRNOVICH,
Attorney General,

Respondents-Appellees.

Appeal from the United ‘States District Court
for the District.of Arizona
Douglas L. Rayes, District Judge, Presiding
Submitted July 19, 2021°"
Before: ~ SCHROEDER, SILVERMAN, and MURGUIA, Circuit Judges.
Arizona state prisoners Michael George Kdgianes' and Cecil T. Kinkade

appeal pro se from the district court’s orders dismissing their 28 U.S.C. § 2241

petition and denying reconsideration. We have ju}risdiction under 28 U.S.C.

.*

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

" The panel unanimously concludes this case is suitable for decision
~ without oral argument. See Fed. R. App. P. 34(a)(2).



§ 1291, and we affirm.

Appellants’ § 2241 petition alleged due process claims éhallenging their
parole denials and the procedures for review thereof. The district court correctly
determined that, because appellants were in custody pursuant to state court
judgments, they must bring habeas petitions through 28 U.S.C. § 2254, not § 2241.
White v. Lambert, 370 F.3d 1002, 1006 (9th Cir. 2004), overruled on other
- grounds by Hayward v. Marshall, 603 F.3d 546 (9th Cir. 2010) (en banc). Our
decisions in Stow v. Murashige, 389 F.3d 880, 886 (§th Cir. 2004), and Wilson v.
B‘elleque, 554 F.3d 816, 821 (9th Cir. 2009), do not change this result because,
unlike appellants, Stow and Wilson brought double jeopardy challenges to charges
in pending retrials.! See Wilson, 554 F.3d at 822-24; Stow, 389 F.3d at 885.

The district court also cofrectly determinedﬁ that appellants cannot pursué |
their request for release under the authorities they invoke. The provisions of 34
U.S.C. § 60541(g)(5)(a) and the CARES Act apply only to inmates in federal

custody, and thus do not extend to appellants. The Prison Litigation Reform Act

! Insofar as a certificate of appealability is required for this claim, see Hayward,
603 F.3d at 554, overruled on other grounds by Swarthout v. Cooke, 562 U.S. 859
(2011), we treat the arguments raised in the opening brief as a request for such.
See 9th Cir. R. 22-1(e). So treated, the request is denied because appellants have
not shown that “jurists of reason would find it debatable whether the district court
was correct in its procedural ruling.” Slack v. McDaniel, 529 U.S. 473, 484
(2000); see also 28 U.S.C. § 2253(c)(2); Gonzalez v. Thaler, 565 U.S. 134, 140-41
(2012); Hiivala v. Wood, 195 F.3d 1098, 1104-05 (9th Cir. 1999). '
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permits the release of prisoners only after procedural steps that have not been
completed in this case. See Brown v. Plata, 563'U.S. 493, 512 (2011) (discussing
requirements found in 18 U.S.C. §§ 3626(a)(3)(A)-(C)). Finally, as the district
court concluded, appellants’ Eighth Ame‘ndmént claimé must be raised in a civil
rights action under 42 U.S.C. § 1983. See Nettles v. Grounds, 830 F.3d 922, 934
(9th Cir. 2016) (en banc) (holding that a state prisoner’s claims mﬁst lie at the core
of habeas corpus to be raised in habeas, and claims challenging “any othér aspect
of prison life” must be raiseci in a § 1983 action). |

AFFIRMED.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Michael George Kogianes, - - No. CV 20-02186-PHX-DLR (DMF)

Petitioner,

V. ' ORDER

Respondents.

On November 12, 2020, Petitioners Michael George Kogianes and Cecil T.
Kinkade, who are confined in the Arizona State Prison Complex-Yuma, filed a pro se
Petition Pursuant to 28 U.S.C. § 2241 in Review of Conditions of Confinement (the
‘.‘Petition”). In a November 24, 2020 Order, the Court dismissed the Petition and this action
because Petitioners are in state custody, and their claims for release must therefore be
brought in a Petition for Writ of Habeas Corpus pursuant to 28 U.S.C. § 2254; their claims
regarding the denial of parole must be brought in separate petitions that set forth each
individual’s claims, not in a joint petition; and their claims regarding their conditions of
confinement must be brought in separate civil rights actions pursuant to 42 U.S.C. § 1983.

| On December 28, 2020, Petitioners filed a Motion for Relief (Doc. 6) from the
November 24, 2020 Order and Judgment. In their Motion, Petitioners assert the Court
erred in dismissing the § 2241 Petition because a denial of due process “occurred in the
[state court’s] acquiescence to fhe State’s motion” to treat their Notices of Appeal from the

denial of parole as special actions. Petitioners argue the state court’s decision significantly
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reduced the “scope and vigor” of the pending proceedings. They ask the Court to “either
grant of the writ to effect release,” or, “at a minimum, remand to the state supreme [court]
with orders to transfer to the superior court to re-engage at the point where the proceedings
were derailed.” . | |

The Court will construe the Motion as a Motion to Alter or Amend Judgment
pursuant to Rule 60 of the Federal Rules of Civil Procedure Rule 60(b), which sets forth
the grounds for relief from judgment, “provides for reconsideration only upon a showing
of (1) mistake, surprise, or excusable neglect; (2) newly discovered evidence; (3) fraud; (4)
a void judgment; (5) a satisfied or discharged judgment; or (6) ‘extraordinary
circumstances’ which would justify relief.” School Dist. No. 1J, Multnomah County v. -
ACandS, Inc., 5 F.3d 1255, 1263 (9th Cir. 1993) (citation omitted). The moving party
bears the burden of proving the existence of a basis for Rule 60(b) relief. Cassidy v.

Tenorio, 856 F.2d 1412, 1415 (9th Cir. 1988). It is within the Court’s discretion to grant

or deny a motion pursuant to Rule 60(b).

Petitioners have not demonstrated that they are entitled to relief from judgment
based on the specific reasons set forth in grounds (b)(1) through (b)(5). Petitioners also
have not satisfied the standard for relief pursuant to ground (6). “[A] party merits relief
under Rule 60(b)(6) if he demonstfates ‘extraordinary circumstances which prevented or

rendered him unable to prosecute his case.” - Cmty. Dental Servs. v. Tani‘, 282 3d 1164,

1168 (9th Cir. 2002). To show extraordinary circumstances, the party must “demonstrate

both injury and circumstances beyond his control that prevented him from proceeding with
the prosecution or defense of the action in a proper fashion.” Id. “Such circumstances
‘rarely oecur in the habeas context.”” Jones v. Ryan, 733 F.3d 825, 833 (9th Cir. 2013)
(quoting Gonzalez v. Crosby, 545 U.S. 524, 535 (2005)).

Petitioners have not identified any extraordinary circumstances that warrant
reepening this case. First, to the extent that Petitioners seek release from custody or wish
to challenge the denial of parole, they may not do so in a § 2241 petition because they are

in custody pursuant to state court judgments. See White v. Lambert, 370 F.3d 1002, 1009
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(9th Cir. 2004) (“We adopt the majority view that 28 U.S.C. § 2254 is the exclusive véhicle
for a habeas petition by a state prisoner in custody pursuant to a state court judgment, even
when the petitioner is not challenging his underlying state court conviction.”) Benny v.
United States Parole Commission, 295 F.3d 977, 988 (9th Cir. 2002) (recognizing § 2241
as the proper method for federal prisoners to seek judicial review of parole-related
decisions). Thus, relief under § 2241 is not available.

Second, to the extent that Petitioners challenge the state court’s decisions

concerning their appeals from the denial of parole, the United States Supreme Court has
held that federal habeas relief is not available for an error of state law. See Swarthout v.
Cooke, 562 U.S. 216, 219 (2011). Inthe Petition, Petitioners assert that each appealed the
denial of parole by separately filing Notices of Appeal pursuant to the Rules for Judicial
Review of Administrative Decisions in Maricopa County Superior Court.! The state court
issued administrative review orders in each case, which required “procedural obligatory
filings” by Petitioners and the Arizona Board of Executive Clemency. Rather than submit
the state court record or file a notice of appearance for the State, the Board “ignored” the
order, and the Assistant Attorney General filed an Objection to each Notice of Appeal and
asked the state court to treat each Petitioner’s Notice of Appeal as a special action.? The
state court granted the State’s requesf. Petitioners assert the state court erred in doing so.

This is a quintessential error of state law, for which this Court does not have jurisdiction to

! See http://www.superiorcourt.maricopa.gov/docket/CivilCourtCases/
caselnfo.asp?caseNumber=1.C2019-000234  (last  accessed  Jan. S, 2021);
http://www.su(?eriorcourt.maricopa.gov/docket/CivilCourtCases/caseInfo.asp?caseNumb
er=LC2019-000271 (last accessed Jan. 5, 2021).

2 The Arizona Supreme Court has rejected application of the statute governing
judicial review of administrative remedies to parole decisions. See State ex rel. Arizona
State Board of Pardons and Paroles, 467 P.2d 917 (Ariz. 1970). In addition, “(t)he courts
have the jurisdiction to review actions of the Farole board only for the purpose of
determining whether or not there has been a denial of due process in a parole hearing. The
court may not, however, invade the province of the parole board in determining who is to .
be paroled.” Foggy v. Eyman, 516 P.2d 321 (Ariz. 1973). Thus, by giving the Board the
“exclusive power to pass upon . . . paroles,” Arizona Revised Statutes § 31-402(A), it is
clear that the legislature intended “to deny the courts the right to review the decisions of
thge Barole board.” Foggy v. Arizona Board of Pardons and Paroles, 501 P.2d 942 (Ariz.
1972). _

-3-
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grant habeas.relief.

In addition, the Rooker-Feldman doctrine prevents fhe Court from interfering in
state court proceedings. “The Rooker-Feldman doctriné is a well-established jurisdictiéhal
rule prohibiting federal courts from exeréising appellate review over finél'l" state court
judgments.” Reusser v. Wachovia Bank NA., 525F. 3d 855, 858 59 (9th Cir. 2008) see
D.C. Court oprpeals v. Feldman, 460 U.S. 462, 482 86 (1983) Rooker v. deelzty Trust
Co., 263 U.S. 413, 415-16 (1923). The Ninth Circuit has recognized that ‘“[t]hc clearest

case for dismissal based on the Rooker-Feldman doctrine occurs when a federal plaintiff
asserts as a legal wrong an allegedly erroneous decision by a state court, and seeks relief
from a state court judgment based on that decision.”” Id. at 859 (quoting Henrichs v. Valley
View Dev., 474 F.3d 609, 613 (9th Cir. 2007))-. The Rooker-Feldman doctrine also applies
“where the parties do not directly contest the merits of a state court decision, as the doctrine |-
‘prohibits a federal district court from exercising subject mattér jurisdiction over a suit that
isade faéto appeal from a state court judgment.’” Id. (quoﬁng Kougasian v. TMSL, Inc.,
359 F.3d 1136, 1139 (9th Cir. 2004)). “A federal action constitutes such a de facto appeal
where ‘claims raised in the federal court action are inextricably intertwined With the state
court’s decision such that the adjudication of the federal claims would undercut the state
ruling or require the district court to interpret the apphcatlon of state laws or procedural
rules.” Id. (quoting Bianchi v. Rylaarsdam, 334 F.3d 895, 898 (.9th Cir. 2003)). Insuch a
case, ““the district court is in essence being called upon to review the state court decision.’”
Id. (quoting Feldman, 460 U.S. at 483 n.16). - | | |

Petitioners in this case ask this Coﬁrt to substitute its judgment for that of the state
court. The Court cannot do so, nor can it “‘order[]” the staté supreme court to take any . |
action in the state court proceedings.

The Court has considered the Petition, the November 24, 2020 Order, and
Petitioners’ Motion. The Court finds no basis to reconslder its decision. The Court will

therefore deny Petitioners’ Motion for Relief.
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IT IS ORDERED that Petitioners’ Motion for Relief _(Doc'. 6) is denied. This‘ca'se'
must remain closed. " | - |

Dated this 8th day of January, 2021.

Do .Rayes 7 y _
United States District Judge




UNITED STATES COURT OF APPEALS F I L E D

FOR THE NINTH CIRCUIT OCT 21 2021

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS -

MICHAEL GEORGE KOGIANES; CECIL No. 21-15152

T. KINKADE,
D.C. No. 2:20-¢cv-02186-DLR-DMF
Petitioners-Appellants, | District of Arizona,
Phoenix '
V. ‘
ORDER

EDWARD JENSEN; MARK BRNOVICH,
Attorney General,

Respondents-Appellees.

Befofe: SCHROEDER, SILVERMAN, and MURGUIA, Circuit Judges.
The full court has been advised of theapetitiion for rehearing en banc and no

judgg': has requ’ested-a vote on whether to rehear the matter en banc. See Fed. R.

| App. P. 35.

Kogianes’s petiti'dn}for rehearing en banc .(Do;:ket Entry No. 11) is denied.

- No further filings will be entertained in thié closed case.



SUPREME COURT OF ARIZONA
MICHAEL GEORGE KOGIANES, Arizona Supreme Court
No. CV-19-0293-PR
Plaintiff/Appellant,
Court of Appeals
Division One
No. 1 CA~-CV 19-0708

V.

ARIZONA BOARD OF EXECUTIVE
CLEMENCY, et al., Maricopa County
Superior Court

Defendants/Appellees. No. LC2019-000234-001

' e e e e e e et St e

FILED 10/30/2020

ORDER

On October 28, 2020, Appellant Kogianes, Pro Se,_filed a
“Petition for Writ of Special Action” that this Court will treat
as a second Motion for Reconsideration of this Court's March 26,
2020 Order denying Appellant’s Petition for Review. Rule 22(f),
Arizona Rules of Civil Appellate Procedure bars a party from
filing a motion for reconsideration of an order denyihg a
petition for =~ review unless permittéd by Specific order.
Therefore,

IT IS ORDERED denying the motion.

IT IS FURTHER ORDERED no further filings in this matter
will be accepted.

DATED this 30th day of October, 2020.

/s/
CLINT BOLICK
Duty Justice




SUPREME COURT OF ARIZONA

MICHAEL:GEORGE KOGIANES, Arizona Supreme Court
S o No. CV-19-0293-PR
Plaintiff/Appellant, :

Court of Appeals
V. Division One

No. 1 CA-CV 19-0708
ARIZONA BOARD OF EXECUTIVE
CLEMENCY, et al., Maricopa County

Superior Court

e e e e e e e St St S St Nt

Defendants/Appellees. No. LC2019-000234-001
'FILED 05/22/2020
ORDER

Oon April 9, 2020, this court filed an order denying Appellant’'s
"Motion for Reconsideration/Rehearing Qf Order 3/27/20." On April 29,
2020, Appellant Kogianes' filed a “Motion for Leave to Determine
Reconsideration Filed 4/6/20 [RPSA9;ARCAP 3(a), 22,23,29].” After
consideration and for the reason set forth in the April 9, 2620
order,

IT IS ORDERED denying the motion..

DATED this 22™ day of May, 2020.

/8/
ANDREW W. GOULD .
Duty Justice

TO: _ o . -
Michael George Kogianes, ADOC 104341, Arizona State Prison,
. Yuma - Cibola Unit : o
Kelly Gillilan-Gibson

pm
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BOARD OF EXECUTIVE CLEMENCY 3 |  JUDICIAL Ra‘t:eu OFON
DR. C.T, WRIGHT, CRAIRMAN 3 ADMINISTRATVE DECSION
0. NEAL, memsee.; o QUINONEZ , : ARS § 12-9D) ef seg.

 MEMEER 3 G. RITTENHGEE MEMBSR?,
M. JOUNSON, Mengee
APPELEES ,

PURSUANT To ARS 3 12-904, MICAAEL GEORGY KOGIARES, MD APREALS ¥ROM TIIE FINAL
APMINISTRATIVE PECEION. DENY ING RELEASE ON RIROLE UNDER ARS §31- H12(R) OR OTHERRISE
ENIERED ON 13 MAY 2019, AND REEIVED By WHE AREILAT ON Zi MAy 2010,

PURSUANT TO RULE OF PROCEDRE. FOR. JUDICLAL REVIEW OF AMMINISTEATIVE Deqams 4 (JRAD 4)
THE RELLOMAN G STEMS AQE (NOLUPED IN THIS NOTICE ©F APAEAL = ‘

| 4. THE ARELLAMT S NOT AWALE OF ANy AGENC//EOARD CASE NUMEER OR CAPTION , OTHER THAN
« BOARD HEARING RESULIS”, UNDER HIS ASSIENED ZEPT. OF CORRECTIONS NUMIBER, N (0424 .

2. MPAR:)’HL\NG THIS APRAL 1S M\mmmm Mb.

3. THE FINAL ADMINISTRATIVE DECISION FROM WRIQ THE APREAL IS TAKEN (S A PARDLE RELEASE
PECISION UNDER ARS §31 - S12(A) ENTERED S/13/19. A TROE AND CORREDT <SR THEREDK 1S ATIRCHED.

4, THE FINDINGS AND DECISION OR PARP OF TNE FINDINGS AND DECISION SctahT 7o BE ReVisnep 1S
THE DENIAL OF ANY TYPE OF AVAILABLE RALSE , ALTHOUGH CERTIFIED AND QUALIAIED UNDER LAY .
I, THE ISSVES PRESENTED FOR RIVIEW ARE AS FoLlongS ¢ '
A WERE RIE PROCEEDINGS IN VICIATION CF GUARRNTEES AGAINST £X FBST FACTD LAWS
- VIDLATED FoR ONE WHOSE OFFENSES WERE ALLECED IN 1992, BY AMENDMENTS EFeE0IVE /Y4
() AS TOTHE AEREDURAL BRAS'S URDN, IWHICH PARDLE WAS AFECRDED ¢

(D) THE PERIOD BETWEEN CERTIFICATION REVIEWS wAS MADE AVAUARE ?
B. WAS THE BOARD AS CefSTTTVIED ASSENT OF JURISDICTION UNBER ArSS 31-401(8) 2
C. WAS DUE PRCCESS VIOLATED WHEN THE BOARD IGNORED CLEAR: EVIDENCE OF QUALI FCATION R RELE/RES
6. YRIAL DS AOVO BERORE AJURY 1S RERUESTED , WiTH THE ADMIN ISRATIVE RECSRD, SURREMENTED AS NECESS ARy
ORIER ARS §i2- 90((:) Adp (D). THE RECORD (S REQUESTED UNDER. JRAY SCAY. :
¥, THE. APRELLANT R@}ss%s casts oF THIS APPELLATE, ACIICN.
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. BOARD 'ﬁﬁkiimélﬁnséums

‘

- TO: KOGIANEs, MICBAEL G. o ABC ¥ 104341-~:.. ASTPC-Y cxsona zmm

You WERE CERTIFIED '1‘0 THE BOARD E‘OR RELERSE CONSII)ERATION UNDER RRIZONA
REVISED STATUTE 412A, IF APPROVED. ‘BY THE BOARD, ONLY ONE TYPE OF
ON 05513[19 BE RANTED THE FOLLOWING KRE THE RESUL‘I‘S OF THE. HEARING HELD

ACTION TAKEN PAROLE 31-412(R) ‘“pgﬁighf s
| OME ARREST . . ENTED -

H . H :
- ABSOLUTE BISCHARGE DENIED.i

THE BOARD BELIBVES THAT YOU WOULD NO‘I‘ REMIN AT LIBER‘I’Y WITHOUT VIOLATING THE
LAW FOR THE FOLLOWING REASONS:

SERIOUS VIOLENT OFFENSE LOSS OF HUMAN
SERIOUS & DEVIANT OFFENSE " TRAUMA TO THE VICTIM

SERIQUS BODILY INJURY - - ) MULTIPLE VICTIMS
VICTIM HARASSMENT - _
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PANEL CHAIRMAN ‘ DATE -




MICHAEL GEORGE KOGIANES

V.

BOARD OF EXECUTIVE CLEMENCY (001)
C T WRIGHT (001)

D NEAL (001)

L QUINONEZ (001)

G RITTENHOUSE (001)

M JOHNSON (001)

Clerk of the Superiof Court

*+* Electronically Filed ***
. . o 07/11/2019 8:00 AM
SUPERIQR_COURT ‘OF ARIZONA S
MARICOPA COUNTY
LC2019-000234-001 DT 07/10/2019 .
| CLERK OF THE COURT

HONORABLE DOUGLAS GERLACH J. Eaton

Deputy

MICHAEL GEORGE KOGIANES
ASPC YUMA CIBOLA 6 B 3#104341

‘PO BOX 8909
. SAN LUIS AZ 85349

JUDGE GERLACH

" OFFICE OF ADMINISTRATIVE

HEARINGS o
REMAND DESK-LCA-CC

ADMINISTRATIVE. REVIEW ORDERS

On fuly'8, 2019, Appellant, Michael George Kogianes, filed a Notice-of Appeal for
Judicial Review of Administrative Decision against Appellee, Board of Executive Clemency,

- Appellee, C.T. Wright, Appellee, D. Neal, Appellee, L. Quinonez, Appeliee, G. Rittenhouse, and

Appeliee, M. Johnson, pursuant to Arizona Revised Statutes Annotated (A.R.S.) §§ 12-901 to 12—

914. : :

IT IS ORDERED that Appeliant serve all Appellees with a copy of the Notice of Appeal

" for Judicial Review of Administrative Decision in the manner provided by A.R.S. § 12—9067l

U A.R.S. § 12-906 incorporates the Arizona Rules of Civil Procedure for service of procéss. See Rules 4 and 4.1, Ariz.

R. Civ. P.

. Dacket Code 022 ' L " Form _.1.000

#

Page 1" @ -




SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

- LC2019-000234-001 DT L : ‘ 07/10/2019

IT IS FURTHER ORDERED that Appellant shall file proof of service with the Clerk of
the Superior Court of Mancopa County as reqmred by Rules 4(g) and 4(i) of the Arizona Rules of
Civil Procedure

IT IS FURTHER ORDERED that Appellant provide all Appellees with a copy of this
 minute entry. -

IT IS- FURTHER ORDERED that Appellant shall file a notice of action as requ1red by

ARS. § 12-904(B):

. IT IS FURTHER ORDERED that Appellant shall order andmake arrangements to pay for
the preparation of pertinent portions of the record as required by A.R.S. § 12—904(B) :

IT IS FURTHER ORDERED that a Notice of Appearance from all Appellees shall be due
20 days from the date of service of Appellant’s appeal. :

Appellant is advised that, if Appellant fails to effectuate service or to order the record or
the transcripts as ordered herein, this Court may dismiss these proceedings..

. IT IS FURTHER ORDERED that the administrative agency or board shall transmit its
record to the Clerk of this Court as required by A.R.S. § 12-904(B) and provide a Certification of'
Record on Review to Appellant and a notice to this Court that the transmittal has occurred.

ITIS FURTHER ORDERED that Appellant and Appellees are to file briefs in accordance i
with Rule 6 of the Rules of Procedure for Judicial Review of Administrative Decisions.

NOTICE: LC cases are not under the e-file system. As a result, when a party ﬁles‘a docu-
ment, the system does not generate a courtesy copy for the Judge. Therefore, you will have to
deliver to the Judge a conformed courtesy copy of any filings.

- Docket Code 023 o FomL00OO - - Pagel
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MARK BRNOVICH

- Attorney General

(Firm State Bar No. 14000) .

KELLY GILLILAN-GIBSON
State Bar No. 029579
Assistant Attorney General
2005 N. Central Avenue

Phoenix, Arizona 85004
Telephone: (602) 542-8343
Fax Number: (602) 542-4385

Kelly.Gillilan-Gibson@azag.gov
Attorneys for the Arizona Board of Executive Clemency

- IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

MICHAEL GEORGE KOGIANES, | Case No. LC2019-000234-001 DT

Plaintiff,
- MOTION TO TREAT KOGIANES’
NOTICE OF APPEAL FOR JUDICIAL
ARIZONA BOARD OF 5%2:’%?’&? ey SPECSIAL  TION

EXECUTIVE CLEMENCY, et al., ' 4 ~ +

V.

Defendants.

The Ariidna BoarAdv of Executive Clemenéy and Board Members, Dr. C.T. Wright;’
David Neal; Louis Quinonez; Michael J éhnson; and Gail Rittenhouse (hereinafter
referred to jointly as ;che “Board”) hereby moves this Court to treat Michael George
Kogianes (“Kogianes”)’ Notice of Appeal for Judicial Review of Administrative

‘‘‘‘‘‘

1 ' . .
. - .
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| Board decisions. Although Kogianes’ notice is improper, it is not necessarily fatal and

this Court can treat his notice as a special action. State ex rel. Ariz. State Bd. bfPardons
& Paroles v. Superior Court, 12 Ariz. App. 77, 82 (1970).

Kogianes filed a notice for judicial review of the Board’s decision to deny

him parole. He contends that the Board wrongly denied him parole at the May 13,

2019, hearing, but it is well established in Arizona that the merits of the Board’s
parole decisions and reasons for denying parole are beyoﬁd the scope of judicial
review. See, e.g., Cooper, 149 Ariz. at 186, 717 P.2d at 865 ; Stinson, 151 Ariz. at
61, 725 P.2d at 1095 (“in upholding the dec_:ision of the Board, we recognized that
by enacting § 31-412(A), the legislature intended to give the Bqard “sole
diséretion” to grant or deny parole. . . As such, the courts of this state 'are‘
precluded from reviewing the decision of the Parole Board”).‘ _

Thus, judicial review of the Board’s _acfions 1s vavailable for the limited |
purpose of ix_isuring that the Board met any applicable due procéss requirements
and-acted within the scope of its powers. Cooper v. Ariz. Bd. of Pardons &
ParoZes, 149 Ariz. 182, 184 (1986); Stinson v. Ariz. Bd. of Pardons & Paroles, 151
Ariz. 60, 61 (1986). The courts are not permitted to act as a “super parole board.”
Cooper, 149 Ariz.' at 184. They may not suBstitute their VieW of the facts for that
of the Board. Id. at 187 (Feldman, J., conqufring); see also Stewart v. Ariz. Bd. of

Pardons & Parolés, 156 Ariz. 538, 540 (App. 1988)(stating that the courts sannot -

2
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substitute their view for that of the Board). While the courts may compel the
Board to act, they cannot compel the Board to act in any particular manner. State
v. Schlarp, 25 Ariz. App. 85, 88 (1975).

Kogianes is attempting to improperly use the administrative review act to

challenge the Board’s decision. The act is inapplicable to Board decisions and

inmates do not have a right to a jury trial on the issue of whether they should be |
released on parole. The administrative review act applies to:

Every action to judicially review a final decision of an administrative

agency except public welfare decisions pursuant to title 46, or if the

act creating or conferring power on an agency or a separate act -

provides for judicial review of the agency decisions. and prescribes a

deﬁmte procedure for the review. '
ARS. § 12-902 (A). The statutory languagé does not speciﬁcally exclude Board
decisions from judicial review. (/d.) However, in State ex rel. Ariz. State Bd. of
Pardons & Paroles v. Superior Court, the court of appeals found that the act is not
available to review Board’s decisions, so it was not necessary for the Legislature to
exempt the Board from the administrative review act. 12 Ariz. App. at 81. The
court of appeals concluded that the nature of the Board’s decision, i.e. to make a |
recommendaﬁon to the Governor which he is not bound by is not a “contested

case” or adjudication under the Administrative Review Act. Id. at 81-82. The

court of appeals reasoned that under the administrative review act, the complainant |
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is entitled to a trial and that conducting a trial in commutation éases is incons‘istent
with the Board’s exclusive power to make a recommendation to the governor. Id.
at 81. | Because of the limited nature of judicial review of the Boafd’s décisions,
the Administrative Review act is not available to review Board’s decisions.
Sheppard v. Ariz. Bd. of Pardons & Paroles, 111 Ariz. 587, 588 (1975); State ex
rel. Ariz. Staté Bd. of Pardons & Paroles v. Superior Court, 12 Ariz. App. 77, 82
(1970).

Although Kogianes improperly seeks relief under the Administrative
Review Act, the court may treat his complaint as a special action. Id. In this
matter, the superior court has jurisdiction to review the Board’s decision to
determine 'Wh.ether due process was prOVided dilring the péroie: heaﬁng. " The
procedural requirements under the Arizpna parole statutes Ié.;'e simply that eligible -
inmates must be given an opportunity to be heard and the .Board. must provide a
written statement of the reasons for the denial of parole. A.R.S. § 31—411(3) and.
(G); Cooper, 149 Anz ‘at 186. | |

The proper évenue for seeking rélief from a Board’s decision is through a
special action. Therefore, it is IGSpectfﬁll_y requested that this Court treat.
Kogianes’ notice of appeal as a sp"ecial action .govemed by}the Arizo,né}Rlzl'l'es of

Procedure for. Special Actions and ];‘.lOt. by Titlé 12 which governs judicial reviehwk‘
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of administrative decisions.
RESPECTFULLY SUBMITTED this 15th day of August, 2019.

MARK BRNOVICH L

Attomeym‘ ' _
Yutbo, oo - Moo

Kelly Gillilan-Gibson
Assistant Attorney General
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921 . * EXECUTIVE CLEMENCY -

The headmg of Chapter 3 was changed ‘
from “Pardons and Paroles” to “Executive
Clemency” by Laws.1995, Ch. 1 99 $ 8A
eff. July 13, 1995.

Termination under Sunset Law

The board of executive clemency shall o
terminate on July 1, 2025, unless contin-
ued. See$§§ 41-3025:13 and 41-2955.

Title 31, Chapter 3, relating to executive :
) clemency, is repec_zled on January 1, 2026
by § 41-3025.13.

' ARTICLE 1. . BOARD OF EXECUTIVE o
: CLEMENCY '

The headmg of . Artzcle 1 was changed. L
‘ from “Board of Pardons: and’ Paroles”

' “Board of Executive Clemency” by Laws
.1995 Ch. 199, § 8B, eﬁ' July. 13 1995,

, For termmaz‘zon under Sunset Law '
' see italic note, ante. '

§3 1—401 Board of executive clemency, qual-
ifications; appoi_ntme_nt, officers; quorum;

) meetmg - -
A. The board of executive clemency is estab-

lished consisting of five members- who are appoint-
ed by the governor pursuant to thls subsectlon and

§ 38-211.

B. The members of the board shall serve on a
full-time basis and receive “Eompensation as. deter-

mined pursuant to § 38-611, subsection A. Begin-

ning from and after December 31, 2013, members

of the board are eligible for any benefits that are -

§ 31-401

D. vMembers shall be appointed for a term of
five years to expire on the third Monday in January
of the appropriate year.

E. - A member of the board may be removed by

- . the governor for cause.

F. The governor shall select a member of the

‘board as chairman. The chairman shall select

- other officers as are advisable. The term of the

provided to state employees pursuant to § 38-651, -

Each member shall be appointed on the basis of

‘broad - professional or educational quahflcatlons
and experience and shall have demonstrated an

interest . in the state’s .corréctional program. - No
more than two members from the same profession-

cal dlsmphne shall be members of the board at the

same time.
C. Each member appomted to the’ board shall

" complete a four-week.course relating to the duties
_and actjvities of the board. . The course shall be
" designed and administered by ‘the chairman of the

board ‘and shall be conducted by the office of the
A board of -executive clemency and the office of the
"attorney general. The course shall include training

in all statutes that pertain to the board and partic-

a

-k

chairman .is two years, except that the chairman
may be removed as chairman at the pleasure of the
governor. - If a board member’s term expires while
the member is serving as chairman, the chair shall
be deemed vacant and a new chauman shall be

selected.’

.G. The board may adopt rules, not inconsistent
with law, as it deems proper for the conduct of its

* business. The board may from time to time amend

or change the rules and publish.and distribute the

o rules as prowded by the. admmlstratwe procedures,'
o act. 1 :

H. The board shall meet at least once a month
at the state prison and at other times or places as
the board deems necessary. :

1. The presence of three members of the board

.constitutes a quorum,- except that the chairman

may designate that the presence of two members of
the board censtitutes a quorum.

J. If two members of the board constitite a
quorum pursuant to subsection I of this section and

" the 'two members do not coricur on the action

under consideration, the chairman of the board, if

‘the chairman is not one of the members who

constituted the quorum and after reviewing the

. information con51dered by the two members, shall

cast the deciding vote. If the chairman of the

" board is one of the two members constituting a

quorum at a hearing under subsection I of this
section, and there is not concurrence on the action

under consideration, the action fails.

K. The board shall employ-an-executive director
whose compensation shall be determined pursuant
to § 38-611. - The executive director serves at the
pléasure of the board .and reports ‘to the board

" through the chairman. of the board.

Amended by Laws 1966; Ch. 21, § 1; Laws 1968, .Ch.

198, § 4, eff. July 1, 1969; Laws 1970, Ch. 204, § 89;

Laws 1972, Ch. 163, § 25, eff. July 1, 1969; Laws 1978,
Ch. 164, § 12, eff..Oct. 1,'1978; Laws 1982, Ch: 254, § -1;

" Laws 1984, 1st S.S., Ch. 8, § 2, eff. TJuly 1, 1984; Laivs

1989; Ch. 300, §'1, ‘eff. June 28,°1989; Laws 1990, Ch. -
127,-8 1; Laws 1990 Ch. 161, & 1, eff. April 30, 1990; .

 Laws :1993, ‘Ch. 255, § 64, eff. Jan. 1, 1994; Laws 1997,

Ch: 134, § 1, eff. Jan. 20, 1998; Laws 2010, 7th S.S., Ch!
6,8 12; Laws 2012, Ch. 321, § 40, eff. Sept. 29, 2012.
Laws 2013; st 8.8, -Ch. 5, §4, eff. Sept. 12, 2013,

- fetroactively effectlve to July 1, 2013; Laws 2016 Ch

143, 8 1.

o1 Sectlon 41~ 1001 et seq

PN
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oner released except that the department may re-

voke the release: of the prlsoner until the final
expiration of the prisoner’s sentence if the depart-
ment believes .that the reléased prisoner has en-
gaged in criminal conduct during - the term ‘of the
pnsoner s release. S

- D. The board of executive clemency" may revoke
the prisoner’s release if the prisoner violates the

" conditions of supervision ‘that are 1mpoSed by the

board or the state department of corrections.

'Added by Initiative Measure approved - election Nov. 5,
1996, off. -Dec. 6, 1996. Amended by Laws 1997, Ch. 6,

§ .2, eff. March 6, 1997; ‘Laws. 1997, Ch. 246, § 4.

-§ 31-412. ‘Criteria for release on parole; re-

lease; custody of parolee; definition -

A. If a prisoner is certified as eligible for parole
pursuant to § 41-1604.09 the board of executive
clemency shall authorlze the release of the appli-
cant on parole if the applicant has reached the
applicant’s earliest parole eligibility date pursuant
to § 41-1604.09, subsection D and it appears to the
board, in its sole discretion, that there is a substan-
tial probability that the applicant will remain at
liberty without violating the law and that the re-
lease is in the best interests of the state. The
apphcant shall thereupon be allowed to .go on
parole in the legal custody and under the control of
the state department of corrections, until the board
révokes the parole or grants an absolute discharge

. 'from parole or until the prisoner reaches the pris-
_ oner’s individual earned release credit date pursu-
- ant to § 41- 1604.10." When ‘the prisoner reaches
“iithe” prisoner’s indivi ual earried release crédit date

“the prisoner’s parole ‘shall be terminated and the -

prisoner shall no longer be under the authority of

the board but shall be subject to revocauon under

§ 41-1604.10.

B. Notwithstandmg subsectlon A of thls sectxon
the director of the state department of corrections

~may certify as eligible for parole any prisoner,

regardless of the classification of the prisoner, who

“has reached the prisoner’s parole eligibility date

pursuant to § 41-1604.09, subsection D, unless an
increased term has been .imposed pursuant to
§ 41-1604.09, subsection F, for the sole purpose of
parole to the custody of any other jurisdiction to

* serve a term of imprisonment imposed by the other

jurisdiction or to stand trial on criminal charges in

the other jurisdiction or for the sole purpose of

parole to the custody. of the state debartment of
corrections to serve any consecutive term imposed
on the prisoner. On review of an application for

PRISONS AND PRISONERS.. . = . e 926

'vparole pursuant, to this subsection the board may

authorize parole if, in its discretion, parole appears

.- to bein the best 1nt’erests of the state.

“C. A pnsoner who is otherwise’ ellglble for pa- .
role, who is not on ‘home arrest or work furlough s
--and who is currently serving a sentence for a

conviction of a serious offense or conspiracy to

' commit or attempt to commit a sérious offense
shall not be ‘granted parole or absolute discharge

from imprisonment except by one of the following
votes: .

1. ' A majority afﬁrmatlve vote if four or more
members consider the action.

2. A unanimous affirmative vote if three mem-
bers con31der the action. '

3. A unanimous afﬁrmatiye vote if two mem-
bers consider the action pursuant to § 31-401,
subsection I and the chairman concurs after re-

- viewing the 1nformat10n ‘considered. by the two
. members.

D. The board, as a condition of parole, shall

order a pnsoner to make any court-ordered restitu- -

tion.

E. Payment of restitution by the pris'oner i
accordance with subsection D of this. section shall
be made through the clerk of the superior court in
the county in which the prisoner was sentenced for

_ the offense for which the- -prisoner has been impris-

oned in the same manner as restitution is paid as a

. condltlon of probation. The clerk of the superior
_couirt, on request, shall make’ the prisoner’s restitu-
-tion'paymient history available to the board, victim,

victim’s attorney and. department w1thout cost.
F. The board shall not disclose the address of

the victim or the victim’s immediate. family to any

party without the written consent of the victim or
the v1ct1m s family.

L}

‘G. For the purposes of this sectlon, ‘“serious
offense includes any of the followmg

1. A serious offense as defined in § 13-706,

subsection F, paragraph 1, subd1v1$1on (a) (b), (c)

(@, (@), @, (), @), ) or (.

2. A ‘dangerous crime against children as de-
fined in § 13-705. The citation of § 13-705 is not
a necessary clement for a serious offense designa-
tion. :

3..- A conviction under a prior criminal code for
any offense that possesses reasonably equivalent

offense elements as the offense elements that are

Cu
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listed under § 13-705, subsection Q, paragraph 1
or § 13-706, subsectionF, paragraph 1. ~
Amended by Laws 1968, Ch. 198, § 5, eff. July 1 1969;

- - Laws 1978, Ch. 164, § 15, eff. Oct. 1, 1978; Laws 1979,

Ch. 206, § 1; Laws 1980, Ch. 45, § 1; Laws 1983, Ch..
123, § 3; Laws 1986, Ch. 217,§ 1; Laws 1987, Ch. 113,
§ 2; Laws 1988, Ch. 98, § 2, eff. May 24, 1988; Laws
1989, Ch. 134, § 3; Laws 1991, Ch. 29, § 2; Laws 1992,

Ch. 141 § 3; Laws 1993, Ch. 37, § 1; Laws 1993, Ch. .

255, § 67, eff. Jan. 1, 1994; Laws 1994, Ch. 188, § 2;
Laws 1994, Ch. 189, § 3; Laws 1996, Ch. 51, § 2; Laws
1997, Ch. 179, § 4; Laws 1998, Ch. 281, § 7; Laws 1998,
Ch. 289,.8 24; Laws 1999,.Ch. 261, § 47; Laws 2004,
Ch. 29, § 8; Laws 2005,.Ch. 188, § 9; Laws 2007, Ch.

248, § 9, eff. June 13, 2007; Laws 2008, Ch. 24, § 4; -

Laws 2008, Ch. 301, § 105, eff. Jan. 1, 2009; Laws 2017
Ch. 8,8 5; Laws 2018, Ch: 181 §2.

Apphcation

Laws 1993, Ch. 255, § 99; as. amended by
Laws 1994, Ch. 236, § 17, effective July 17,
1994, - retroactively effectzve to January 1,
1994, provzdes

~ “Sec.99. Applicability
““The provisions of §§ 1 through 86 and
§§ 89 through 95 of this act apply only to

. persons who commit a’ felony oﬁ‘ense after
the effective date of this act.’ '

8 31—413 'Duty of depariment of corrections
to assist in securing employment for parolees
and prisoners

- The department of corrections shall assist in se-
curing employment for prisoners paroled, on work
furlough, eligible for any release from confinement -

or discharged. The department of corrections
shall maintain a report on the conduct of the
prisoners when upon parole or work furlough and
shall make such reports available to the board of

. pardons and ‘paroles upon ‘request.
Amended by Laws 1968, Ch. 198, § 6, eff. July 1, 1969; -

Laws 1970, Ch. 45, § 2; Laws 1978, Ch. 201, § 526, eff.
Oct. 1, 1978; Laws 1982, Ch. 322, § 8; Laws 1984, 1st
S.S.,Ch. 9, § 2, eff. July 1, 1984. ~

- Application

"Laws 1 993, Ch. 255,§ 99, as amended by
Laws 1994, Ch. 236, § 17, effective July 17,
1994, retroactively effective to January 1
1994, provides: . : ’

- “Sec. 99.. Applicability

" “The provisions of §§ 1 through 86 and
§§ 89 through 95 of this act apply only to
persons who commit a felony offense after
the eﬁ‘eén\}e date of this act v

1

PAROLES -

.§"3»l—415

, § 31—414 _Absolute discharge of parolee, ef-

fect, notice to victim

A. If, upon application by the state department i
of corrections on behalf of a prisoner on parole, it
appears to the board of executive -clemency that
there is reasonable probability that the prisoner on
parole will live and remain at liberty without vio-
lating the law, and that his absolute discharge from
parole is compatible with the welfare of society and .
is in the best interest of the state, then the board

may authorize the absolute discharge of the prison-
er from parole. On notification of the board’s

decision, the director of the state department of
corrections shall issue to the prisoner an absolute
discharge from parole which shall be effective to
discharge the parolee from the sentence imposed,

. B.. Atleast fifteen days before holding a hearing

. or the absolute discharge. from parolé of a parolee,

the. board on fequest shall notify.the victim of the
offense for which the parolee was incarcerated and
inform the victim of his right to be present and to
submit a written report to the board expressing his
opinion concerning the absolute discharge of the
parolee. - The notice shall state the name of the
parolee, the offense for which the parolee was
_sentenced, the length of the sentence and the date
of admission to the custody of the state department
of corrections.

Amended by Laws 1970, Ch 210, § 4; Laws 1978, Ch.

164, § 16, eff. Oct. 1, 1978; Laws 1987, Ch. 113, § 3;
Laws 1991, Ch. 29, § 3; Laws 1993, Ch. 37, § 2; Laws

© 1993, Ch. 255, § 68, eff. Jan. 1, 1994; -Laws 1994, Ch.
189, 8 5.

. Application

Laws 1993, Ch. 255, § 99, as amended by

Laws 1994, Ch. 236, § 17, effective July 17,
. 1994, retroactwely effective to January 1,

1994, provides: .

“Sec. 99. Applicability

“The provisions of §§ 1 through 86 and
§§ 89 through 95 of this act apply only to
persons who commit a felony offense after
the effectwe date of thzs act.’ :

: § 31—415 Vlolatxon of parole or community

* supervision; warrant for retaking parolee or
-offender .on community supervision

.~ If-the parole clerk of the department of correc-

" tions or the director of the department of correc-

tions, or the board of executive clemency or any
membeér thereof, has - reasonable cause to believe
that a paroled prisoner or an offender on commu-

nity supervision has violated his parole or-commu-

nity supervision-and- has - lapsed or is probably-
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administrative hearing shall be considered, unless

- either of the following is trie: - .
1. The exhibit, testimony or objection was with- -

-held for purposes .of delay, harassment or oth

improper purpose, .

- 2. Allowing admission of the exhibit or testimo- B
ny or consideration of the objection would cause

substantial prejudice to another party.

C. For review of final administrative decisions
of agencies that are exempt from §§ 41-1092:03

_ through 41-1092.11, pursuant to § 41-1092.02, the

trial shall be de novo if trial de novo is demanded
in the notice of appeal or motion of an appellee
other than the agency and if a hearing was not held

by the agency or the proceedings before the agency -

were not stenographically reported or mechanical-

ly recorded so that a transcript might be made.

On demand of any party, if a trial de novo is
available under this section, it may be with a jury,

except that a trial of an administrative decision -

.under § 25-522 shall be to the court,

D. The record in the superior court shall con-
sist of the record of the administrative. proceeding,
and the record of any evidentiary hearing, or the

.record of the trial de novo.

E. After reviewing the administrative record
and supplementing evidence presented at the evi-
dentiary hearing, the court may ‘affirm, reverse,
modify or vacate and remand the agency action.
The court.shall affirm the agency action unless the
court concludes that the agency's action is contrary
to law, is not supported by substaritial evidence, is

. arbitrary and capricious or is an abuse of discre- -
tion. In a proceeding brought by or against the

‘regulated party, the court shall decide all questions
of law, including the interpretation of a constitu-
tional or statutory provision or a rule adopted by
an agency, without deference to any previous de-
termination that may have been made on the ques-
tion by the agency. Notwithstandig any other
law, this subsection.applies in any action for judi-
cial feview of any agency action that is authorizeéd
by law. ' oo

F. . Notwithstanding subsection E of this section,

if the action arises out of title 20, chapter 15, -
article 2,1 the court shall affirm the agency action ..
unless after reviewing the administrative record,

and supplementing evidence presented at the evi-
dentiary hearing the court concludes that the ac-

tion is mot supported by substantial evidence, is
" contrary to law, is arbitrary an¢ s@yriies O oam

abuse of discretion:

. COURTS AND CIVIL PROCEEDINGS

_Amended by

G. This section does not apply to any agency
action by a1 agercy that is created pursuant to
article XV, Coxstitution of Arizona.

Laws 1980, Ch. 72, § 1; Laws 1996, Ch,

102, § 16; 1aws2000, Ch. 312, § 3; Laws 2012, Ch. 322,

§.8, ff. July |,2013; Laws 2017, Ch. 329, § 2; Laws

2018, Ch.180,§ 1. vt
1 Section20-2530 et seq. ;.

§ 12-91L Povwers of superlor court

A. ‘The superior court may:

f. - With or without bond, unless required by the -

statiute under authority of which the administrative
decision was entered, and before or after the filing
of the notice of appearance, stay the. decision in
whole or in part pending final disposition of the

case, after notice to the agency and for good cause

shown, except that the court shall not stay an
administrative decision wherein 1memployment
comipensation. benefits have been allowed to a
claimant pursuant to title 23, chapter 4.1

2. Make axy order that it deems proper for the
amendment, completion or filing of the record of
the proceedings of the administrative agency.

3. Allow substitution of parties by reason of
marriage, death, bankruptcy, assignment or other
cause. '

4. Dismiss parties or realign parties appellant
and appellee, . :

'5. . Modify, affirm or reverse the decision in

whole or in part. )
‘6. Specily questions or matters requiring fur-
ther hearing of proceedings and give other proper
instructions. ‘ .

7. ‘Whena hearing has been held by the agency,
remand for the purpose of taking additional evi-

-dence when from the state of the record of the

administrative agency or otherwise it appears that

such action. is just.

8. Tn the case of affirmance or partial affi-
mance of an administrative decision requiring pay-
ment of money, enter judgment for the amount
justified by the record and for costs, on which
execution may issue. :

B. Technical errors in the proceedings befor®
the administrative agency or its. failure to observe
technical xules of evidence shall not constitute
grounds for reversal of the decision, vinless-it 2P
pears to the superior court that the error or faffure
affected the rights of a party and resulted in injus-

" tice to him. ‘ o
€, (o motion of a party before rendition of

judgment, the superior court shall make findings ©

1828
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§ 41-1092.01

filing of a motice of appeal pursuant’ to
§ 41-1092.03. ’

D. The director shall not require legal represen-
tation- to appear before an .administrative law
judge. - .

. E. Except as provided in subsection F of this
section, all state agencies supported by state gener-
al fund sources, unless exempted by this article,
and the registrar of contractors shall use the ser-

. yices and personnel of the office to conduct admin- .

istrative hearings. All other agencies shall contract
for- services and personnel of the office to conduct
administrative hearings. . ,
F. An agency head, board or commission that
directly conducts an administrative hearing as an
.administrative law judge is not required to use the
services and personnel of the office for that hear-
G. Bach stite agency, and each political subdi-
- yvision contracting for office services pursuant to
subsection I of this section, shall make its facilities
available, as necessary, for use by the office in

conducting proceedings pursuant to this article. .

H. The office shall employ full-time administra-
" tive law judges to conduct hearings required by this
article or other laws as follows: : .

1. The director shall assign administrative law
judges from the office to an agercy, on either a
temporary or a permanent basis, at supexrvisory or
other levels, to preside over contested cases and
appealable agency actions in accordance with the
special expertise of the administrative law judge in
the subject matter of the agency.

2. The director shall establish the subject mat-

ter.and agency sections within the office that are
pecessary to carry. out this article. Each.subject

matter and agency section shall provide training in

the technical and subjéct matter areas of the sec-

tion as prescribed in subsection C, paxjagraph 7 of
this section. )

1. If the office cannot farnish an office adminis-

trative law judge promptly in response to an agep-
&y request, the director may contract with qualified

_ individuals to-serve -as temporary administrative’

o law judges. These temporary administrative law
- -judges are not"grﬂple}feés of this state. -

J. The office may provide. administfafive law

judges on a coniract basis to any governmental
. entity to conduct any hearing not covered by this
" aticle. . The.director :nay enfc™ into ctntracts with
" political subdivisions ‘of this staie; s these poirti-

cal subdivisions may contract-with the director for -

the purpose of providing administrative law judges

S
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and reporters for administrative proceedings or

informal dispute resolution. . The contract may de. -

fine the scape of the’ administrative law judge's
duties. Those duties may include the preparation

“of findngs, - conclusions, decisions or recom-

mended decisions or 8 recommendation. for action
by the political subdivision. For these services, the

director shall request payment for services directly '

from the political subdivision for which the ser-

- vices are performed, and the director may accept
payrient on either an advance or reimbursable .

basis. . '
K. The office shall ‘apply monies received pur-
suant to sibsections E and J of this section to offset

" its actual costs for providing personnel ard ser-

vices. : )
L. The office shall receive complaints against a

local government or video service provider as de-

fined in § 9-1401 and shall comply with the duties

jmposed on the office pursuant to title 9, chapter

132

Added by Laws 1995, Ch. 251, § 14, eff. Oct. 1, 1995.

Amended by Laws 1996, Ch. 102, § 45; Laws 1997, ch.
221, § 185; Laws 1998, Ch. 57, § 59; Laws 2012, Ch.

- 321, §131, ¢fE Sept. 29, 2012; Laws 2018, Ch. 331, §2.

1 Sectiom 4 1-741 et seq.
2 Sectbon9-1401 et seq. -

§ 41-1092.02. Appealable agency actions;
apylication of procedural rules; exemption
from article - . -

A. This article applies to all contested cases as
defined in § 41-1001 and all appealable agency

. actions, except contested cases with or appealable

agency actions of: .
1. .Thestate department of corrections.
2. Theboard of executive clemency.
3. Theindustrial commission of Arizona.
4. The Arizona corporation commission.
S. The Arizona board of regents and institutions
under ifs jurisdiction. .
6. Thestate personnel board. »
7. Thedepattment of juvenile corrections.

8. The department of transportation, except aS_

provided m title 28, chapter 30, article 2.1 -
9. The department of ecoporiic security
as provided in § 46-458, :
10, The departent of revenue regarding:
- (a) Income tax.or withholding tax.
" (b) Any tax issue related to fuif-vmatic

‘except

" ed with the reporting of income tax ox witnholdusig -

tax unless the taxpayer requests in writing that this

st




Additional material

from this filing is
~ available in the

Clerk’s Office.



