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QUESTIONS PRESENTED FOR REVIEW 

 Where the Government strenuously argues for below-Guidelines 

sentencing, but the District Court refuses, should the Government be 

estopped from precluding appellate review of the District Court’s 

refusal by invoking a waiver of appeal? 
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LIST OF PARTIES TO THE PROCEEDING 

 All parties appear in the caption of the case on the cover page.  
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No. ____________________ 

 
 

IN THE 
 

SUPREME COURT  
 

OF THE UNITED STATES OF AMERICA 
 

*************** 
 

UNITED STATES OF AMERICA 
 Plaintiff - Respondent, 

 

v. 

 

LOGAN BAILEY LAWRENCE 
 Defendant - Petitioner. 

 

*************** 
 

PETITION FOR WRIT OF CERTIORARI TO THE 

UNITED STATES COURT OF APPEALS 

FOR THE FIFTH CIRCUIT 
 

*************** 
 

 

TO THE HONORABLE JUSTICES OF THE SUPREME COURT: 

 Petitioner respectfully prays that a writ of certiorari issue to 

review the judgment of the Fifth Circuit Court of Appeals. 
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STATEMENT OF THE BASIS OF JURISDICTION 

 1. The petitioner pled guilty in the United States District for the 

Northern District of Texas on October 13, 2020, and was sentenced on 

February 23, 2021.  She filed a notice of appeal on March 2, 2021. 

 2. On August 24, 2021, the Fifth Circuit granted a Government 

motion to dismiss the appeal. 

 3. On August 26, 2021, the petitioner filed a motion for 

reconsideration of the dismissal, but on September 20, 2021, the Fifth 

Circuit summarily denied the petitioner’s motion. 

 4. No motion for extension of time was filed to file this Petition. 

 5. No reliance on Rule 12.5 is made. 

 6. The Court can review cases from the courts of appeals by “writ 

of certiorari granted upon the petition of any party to any civil or 

criminal case.”  28 U.S.C. § 1254(1). 

 

THE CONSTITUTIONAL AND STATUTORY 

PROVISIONS INVOLVED  
 

 None. 
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STATEMENT OF THE CASE 

 The petitioner was convicted of distribution and intent to 

distribute 500 grams or more of methamphetamine.  Her issue here 

turns on two arguments the Government made in the District Court for 

a sentence below the Guidelines and the contrary arguments the 

Government made on appeal. 

 

In the District Court 

 The petitioner pled guilty to a plea bargain and waived most 

appellate rights – she could appeal only a sentence in excess of the 

statutory maximum, an arithmetic mistake at sentencing, claims of 

involuntariness, and issues of ineffective assistance.  (ROA 219-220). 

 The first argument in question was made in a Joint Sentencing 

Memorandum the petitioner and the Government filed some four weeks 

before sentencing.  (ROA 291-6).  There the parties first noted the 

petitioner had served more than 20 months of a state sentence – from 

October 12, 2018 to June 30, 2020 – after being arrested on the federal 

charges adjudicated here, but that the Attorney General could not grant 

her that time toward the instant sentence.  The parties agreed that a 

downward departure of 20 months was accordingly warranted, since the 
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petitioner had served that amount of time in state custody “for conduct 

arising out of and a part of the instant offense.”  (ROA 293).  At 

sentencing the government told the Court that the BOP definitely 

would not credit the 20 months toward the petitioner’s sentence: “That 

period of time will not be credited because she was in state custody from 

October 12, 2018 until June 30 of 2020, Your Honor.”  (ROA 157). 

 The downward departure was especially warranted, the 

Government said, because Texas authorities had wanted to grant parole 

again but the Government “requested that the state continue to hold 

her, because we believed her to be a danger to the community and that 

she would be involved in further conduct if released.”  (ROA 157-8).  She 

“entered federal custody, that time, from June 30th until today, she’ll be 

credited from the Bureau of Prisons, but the time before, she won’t ... 

She was solely in state custody.”  (ROA 158-9).   

 The second factor prompting the Government to ask for a sentence 

below the Guidelines was the petitioner’s substantial assistance to the 

Government.  At sentencing the petitioner’s counsel presented a great 

deal of argument, including details of the miserable circumstances to 

which the petitioner was subjected as a child.  But the Government’s 
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arguments were even more poignant.  The prosecutor had expected the 

petitioner to be “a monster … quite frankly horrible.”  (ROA 169-70).  

But an agent spoke with the Appellant and found her to be remorseful 

and “very polite and forthcoming.”  (ROA 170).  The prosecutor herself 

determined that the petitioner is not the run-of-the-mill criminal.  The 

downward variance was proposed because, as the Government told the 

District Court, the petitioner’s assistance was considerable, leading to 

the conviction of a kingpin in the trade of the most serious drugs: 

 And, importantly, for the Government’s recommendation for this 

Court to consider some level of downward departure, she did agree – 

Ms. Lawrence did agree to testify against one of her suppliers.  He is 

still pending trial before this Court.  And yesterday, Your Honor, I 

finally transmitted plea papers to his counsel, and he will enter a plea 

in this case in large part because Ms. Lawrence agreed to testify 

against him, and she was the person who knew the most. Had she not 

agreed to testify, Your Honor, and if -- had she not been very, very 

truthful, I don't know that he would have pled, and I think we would 

have been heading for a trial… 

 

And so whatever sentence the Court deems appropriate, I would 

ask the Court to downwardly depart 40 months for consideration for 

Ms. Lawrence's cooperation with the Government and the substantial 

assistance in securing the plea that will soon be had, Your Honor, from 

Mr. Sergio Herrera-Duarte, who was a major supplier for Ms. 

Lawrence. 

 

(ROA 170-2).  Also, although the Joint Sentencing Memorandum noted 

that “several individuals died as a result of” the “distribution of China 

White Heroin” by the clique with which the petitioner was associated, 
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(ROA 295), the prosecutor told the District Court the petitioner “really 

was only familiar with methamphetamine” – when “Mr. Herrera-Duarte 

provided her with this China White Heroin, she didn’t even have 

anybody to sell it to.  She knew nothing really about China White 

Heroin,” to the prosecutor’s understanding, so two co-conspirators “took 

it and went on to distribute it to some people” on their own.  (ROA 175).  

The petitioner was not involved in that side of the business. 

 But the District Court refused both of the Government’s requests 

for a sentence below the Guidelines. (ROA 154-5, 162-4, 191, 195). 

 

At the Court of Appeals 

 The petitioner appealed both refusals, anticipating that the 

Government’s arguments in the District Court would lead it to act 

honorably by disregarding the waiver of appeal so her claims could be 

heard on their merits. 

 But instead the Government invoked the waiver despite the 

position it had taken in the District Court, and moved to dismiss the 

appeal.  The Fifth Circuit granted the request.  This appeal ensued. 
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ARGUMENT 

 In deciding whether to grant certiorari, the Court particularly 

considers whether a federal court of appeals “has so far departed from 

the accepted and usual course of judicial proceedings, or sanctioned 

such a departure by a lower court, as to call for an exercise of this 

Court’s supervisory power.”1 

 A court of appeals may reach the merits of a claim on which one 

party has waived review if the other party refuses to invoke the waiver.  

United States v. Wiese, 896 F.3d 720, 722, fn. 1 (5th Cir. 2018) (“the 

Government must invoke an appeal waiver to enforce it”). 

 Why the Government chose to invoke the waiver of appeal here is 

curious.  The Government cannot afford to be seen as repudiating the 

very contentions it has itself repeatedly and clearly raised.  At the 

District Court the Government several times argued in support of 

precisely the same issues that the petitioner raised on appeal.  

Invocation of the waiver – and thus opposing the claims – meant taking 

a position diametrically opposed to its stance below.  This is improper 

on appeal.  See e.g. Hunn v. Dan Wilson Homes, Inc., 789 F.3d 573, 588 

                                                 
1 Sup. Ct. Rule 10(a). 
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(5th Cir. 2015) (“We highly doubt that Hunn may raise this argument on 

appeal, given that he advanced the contrary argument in the district 

court”); Schindler v. Dravo Basic Materials Company, Incorporated, 790 

Fed.Appx. 621, 626 (5th Cir. 2019) (unpublished) (“We will not consider 

an argument on appeal that contradicts Schindler's position in the 

district court”); United States v. Cornelius, 696 F.2d 1307, 1319 (8th Cir. 

1992) (“Under the invited error doctrine, this Court will not engage in 

appellate review when a defendant has waived his right to challenge a 

jury instruction by affirmatively approving it at trial”).  The doctrine of 

estoppel, on which invited error is based, has long been used in federal 

criminal cases.  See United States v. Gray, 626 F.2d 694, 501 (5th Cir. 

1980) (“a defendant who asks for an instruction will not be heard to 

complain about the instruction on appeal”). 

 The petitioner acknowledges that the Government’s invocation of  

such a waiver was upheld in United States v. Chaudhari, 795 Fed.Appx. 

297 (5th Cir.) (unpublished), cert. denied, 141 S.Ct. 426, 208 L.Ed.2d 125 

(2020), even though the Government had filed what was evidently an 

everyday sort of motion for downward departure.  There the Fifth 

Circuit ruled that the Government’s “invocation of the waiver-of-appeal 
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provision is not clearly inconsistent with its having filed” the § 5K1.1 

motion.  Id. at 299.  But here the Government’s position below was not a 

matter of the filing of a routine motion for downward departure.  Here 

the Government, both orally and in the Joint Sentencing Memorandum, 

affirmatively and strenuously asked for a below-Guidelines sentence., 

(ROA 157-9, 169-72), particularly stressing that the district court would 

err by refusing one of the requested departures – the approximately 20 

months of pre-sentence jail time “will not be credited because she was in 

state custody from October 12, 2018 until June 30 of 2020, Your Honor.”  

(ROA 157). 

 Ultimately, the sort of treachery the Government showed here 

cannot be allowed to occur again.  In upholding the waiver the Court of 

Appeals has “so far departed from the accepted and usual course of 

judicial proceedings … as to call for an exercise of this Court’s 

supervisory power.”2  If not reversed, defendants will justifiably doubt 

whether the Government’s attorneys can be trusted to keep their word.  

The consequences are too unpleasant to imagine. 

 

                                                 
2 Rule 10(a), supra. 
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PRAYER 

 Petitioner Logan Bailey Lawrence therefore prays, on this the 22nd 

day of November 2021, that the Court grant certiorari and, on hearing 

the case, remand the cause to the Fifth Circuit to consider her claims on 

its merits, or order all relief the Court may deem appropriate. 

  Respectfully submitted, 

 

 /s/ John Bennett 
 John Bennett 

 2607 Wolflin Avenue #106 

 Amarillo, Texas 79109 

 (806) 282-4455 

 Fax: (806) 398-1988 

 email: AppealsAttorney@gmail.com 

 Texas State Bar No. 00785691 

 Attorney for the Petitioner 
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 This is to certify that a true and correct copy of the above Petition 
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Forma Pauperis was served by email on Leigha Amy Simonton, 

Assistant U.S. Attorney, to her at leigha.simonton@usdoj.gov. 

 /s/ John Bennett 
 John Bennett 
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