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Appeal from the United States District Court for the District of Vermont
(Reiss, J.).

UPON CONSIDERATION WHEREOF, IT IS H}EREBY ORbERED,
ADJUDGED, AND DECREED that the judgment of the district court is AFFIRMED.

Defendant-appellant Korey Stewart appeals the district éburt's judgment
entered May 26, 2020, convicting him of conspiracy to distribute heroin, fentanyl,
cocaine, and cocaine base and conspirécy to commit money laundering, and sentencing
him principally to a term of 110 months' imprisonment. Stewart pleaded guilty to the
two charges, but he reserved his right to appeal the district court's February 8, 2019
opiﬁion and order denying his motion to ;uppress evidence and its Novefnber 20, 2019

opinion and order denying his motion to suppress evidence and dismiss the relevant
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The Clerk of the Court is respectfully directed to amend the official caption to conform
to the above. '



mdjctrnent. On appeal, Stewart argues that the district court erred in (1) denying his
motion to suppress evidence relating to his arrest because'Dru;g Enforcement
Admihistration ("DEA")» agents lacked probable cause to arrest him, (2) denying his
motion to dismiss the indictment and suppress evidence because of thé de}ay between
his arrest and being charged presented in court, and (3) assigning him to Criminal
History Category VI for purposes of sentencing. We assume the parties' familiarity
with the underlying facts, procedural history of the case, and issuevs on appeal.

L The Motion to Suppress for Lack of Probable Cause

"In reviewing a district court's ruling on a suppréssion motion, we review
factqal findings for clear error and questions of law de novo." United States v. Reyes, 353
F.3d 148, 151 (2d Cir. 2003).

Stewart argues that the district court erred in finding that his arrest was
éupported by probable cause, and therefore the arrest and. evidence seized as a result
should have been suppressed. We disagree.

An informant provided a detailed description of aman named "T,"” and
she expléined that T and another bléék Iﬁ;le from out of state 1:1amedSk1p often came
to her apartment to collect money derived from the informant's drug sales. The
informant also explained that she paid a woman named "Amber" in co;'lnection with the

drug-dealing business, and, during a lawful search of the infor_maht's apartment, agents

found a TD Bank receipt from a deposit into Amber's account. Contemporaneous with



the search of the informant's apartment, a DEA agent observed a Volvo matching the
unique description that the informant provided for T's vehicle -- a white Volvo missing
a front license plate and having an out-of-state rear license plate.. -- drive down a dead-
end street and park in a half-full, twenty-car parking lot at the ;11formént's apartment
complex. Less than two minutes later, and before the Volvo could park, a Nissan drove
down the same dead-end street and parked two-car widths away fron{ thg Volvo.
Those were the only two cars that dfove toward the dead-end or parked in that lot
while the agents were on the scene, and Stewart, a black male who W?.S in the second
car with a woman, acknowledged that the Volvo and Nissan were "traveling together.”
App'x at 322. For approximately two to three minutes, fhe cars sat idling in the parking
lot with their headlights on, and no one exited either car. The ;gént outsicie of the
informant's building who had seen the cars approach and park relayed his observations
to the agents inside of the informant's building, and those agents put on their tactical
gear and approached the cars with their guns drawn. The agents ordered the driver of
the Nissan out of the car, and within tWenty seconds, she identified herself as "Amber."
The agents also arrested Stewart at that time, who was seated in the front passenger'’s
seét of the Nissan. Taking these facts together, we agreé with the district éourt that the
agents had probable cause to arrest Stew;rt. See United States z; Delossanto.s, 536 F.3d

155, 158 (2d Cir. 2008) ("Probable cause exists where the arresting officer has knowledge

or reasonably trustworthy information of facts and circumstances that are sufficient to



warrant a person of reasonable caution in the belief that the person to be arrested has
committed or is commftting a crime.” (internal quotation marké omitted)). We are not
persuaded by Stewart's argument that his presence could have easily been explained as
that of an innocent passenger. It is unlikely that "Ambe_r,” accompaniéd b}_f} "T" in the
white Volvo, would have brought along a complete stranger to the conspiracy during
the commission of that crime rather than a trusted co-conspirator.

Stewart also challenges the reliability of the informant, but that argument |
is rejected. The informant told agents that she had drugs and evidence of her
involvement in drug dealing in her home, which the agents found after conducting a
search of her apartment. Even though the informant had not previously provided
information to the agents, she had many of the hallmarks of feliability; See_llnited States
v. Gagnon, 373 E.3d 230, 235 (2d Cir. 2004) (in determining reliability, courts can
consider whether informant provided information that is independently corroborated);
Qnited States v. Rowell, 903 F.2d 899, 903 (2d Cir. 1990) (informant's reliability is
buttressed by a statement against penal interest); see also United States v. Salazar, 945 F.2d
47,50-51 (2d Cir. 1991) ("[T]Though the inf;>rmént in the presen’: casé héd not previously
been relied on by the officers, a face-to-face informant must, as a general matter, be
thought more reliable than an anonymous telephone tipster, for the fofmer runs the
greater risk that [she] may be held accountable if [her] information proves false.");

United States v. Gaviria, 805 F.2d 1108, 1115 (2d Cir. 1986) ("[A] witness to a crime need



;

not be shown to have been previoqsffy reliable before the authorities may rely on [her]
;

statements." (internal quotatiori marks omitted)).
~ . /

g
Accor'glirigly, because the district court did not clearly err in concluding

’
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that the infoi*manf was reliable and that the agénts had probable cause to arrest Stewart
based on ihformation provided by the informant as well as their own observations, we
0 _ ,

ééirm the district court's denial of Stewart's motion to suppress.
II.© The Motions Based on Delay

Stewart, pro se, moved to dismiss his indictment on timeliness grounds |
pursuant to Federal Rules of Criminal Procedure 5 and 48(b) and pursuant to the
Speedy Trial Act, 18 U.S.C. § 3161 et seq. We review the district court's denial of
Stewart's Rule 48(b) motion for abuse of discretion, see United ;tates v. Lane, 561 F.2d
1075, 1078 (2d Cir. 1977), and we review de novo Stewart's Rule 5 and Speedy Trial Act
claims, see United States v. Rojas, 617 F.3d 669, 677 (2d Cir. 2010); United States v. Paredes- =
Batista, 140 F.3d 367, 374 (2d Cir. 1998). - .

For substantially the reas;)ns set forth by the district court, we agree that
Sfewart's pro se motions lacked merit. Stewart was arrested on August 27, 2015, and
released approximately two hours later. No charges were brought against him until
Ma?ch 2018, and he argues that the géver;lment unhecessarii;d—élayed chérging hirﬁ, |
and thus the district court should have dismissed his indictment under Rule 48(b). But

"prosecutors are under no duty to file charges as soon as probable cause exists but

®



bef;)re they are satisfied they will be able to establish the suspe;ct's guilt beyond a
reasonable doubt." United States v. Lovasco, 431 U.S. 783, 791 (1977). Further, "there is an
absence of prejudice [on account of the delay] shown by this record,” United States v.
Feinberg, 383 F.2d 60, 67 (2d Cir. 1967); see:Lovusco, 431 US at 7?6 ("[To pré)secute a
defendant following investigative delay does not deprive him of due process, even if his
defense might have been somewhat prejudiced by the lapse of time."). " Accordingly, the
c‘listrict court did not abuse its discretion in declining-to_dismiss Stewart's indictment
pursuant to Rule 48(b). '

Next, we reject Stewart's argument that his rights under the Speedy Trial
Act were violated by the months-long delay between his arrest‘and being charged.
While the Speedy Trial Act requires that 'L[a]ny informa_tion or jndictment ;hargmg an
individual with the commission of an Ioffense shall be filed wi% thirty days from the
date on which such individual was arrested," 18 U.S.C. § 3161(b), we have held that
';When an individual is promptly released from federal custody without the
Goiremme_nt filing formal éharges, there is no 'arrest' within the meaning of [§] 3161(b)."
United States v. Bloom, 865 F.2d 485, 490 (2d Cir. 1989) (alteration and internal quotation
m‘arks omitted). Accordingly, the district court properly denied Stewart's Speedy Trial -
Act claim. B |

Finally, the district court properly rejected Stewart's argument that the

delay between his arrest and being charged violated Federal Rule of Criminal



Procedure 5(a) and (b). Because Stewart was released shortly after'his arrest and not
charged with any crime, Rule 5 does not apply here. See United States v. Gowadia, 760
F.3d 989, 994 (9th Cii‘. 2014) ("[T}he only persons required to be brought before the
magistrate judge are those charged with offenses against the laws of the United
Sta.'.ces .... " (internal quotation marks omitted)); United States v Jones, 676 F;2d 327,331
(8th Cir. 1982) ("Nothing in rule 5, however, precludes the outright release of a person
shortly after the arrest as was the case here."). Further, because Stewart failed to make a~
showing that there wae any "evidencevillegally obtaineci asa resqlt of the [Rule 5]
violation," beyond his conclusory assertions to that end, even if his procedural rights
were violated, that violation was harmless. United States v. Peeples, 962 F.3d 677, 686 (2d
Cir. 2020). "
III." Stewart's Challenge to His Senteﬁce

We review Stewart's unpreserved challenge to the procedural
reasonableness of hié sentence for plain error. United States v. Reyes, 691 F.3d 453, 457
(2d Cir. 2012). Stewart argues that the district court erred in calculating hie criminal
hisfory category. We disagree. |

Stewart acknowledges that he is a "Career Offender" under U.S.S.G.
§ 4B1.1(a). But he arguee that section 4B1.1(b) does not apply to him. This argument is

rejected, as that provision unambiguously provides that "[a] career offender's criminal



<« .

history category in every case under this subsection shall be Category V1." U.S.5.G.

§ 4B1.1(b).

We have considered Stewart's remaining arguments and conclude they

are without merit. Accordingly, we AFFIRM the judgment of the district court.

FOR THE COURT:

A True Copy
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| U.S. DISTRICT COURT

- DISTRICT gfa\gaucm
UNITED STAII;I?)% I?FIPSI;ErRICT COURT  yocen g i 1,:58
DISTRICT OF VERMONT CLERK
UNITED STATES OF AMERICA, ) oY SEFUTY CLERK
v. ; Case No. 2:18-cr-00030-1
KOREY STEWART, 3
Defendant. ;

OPINION AND ORDER DENYING
DEFENDANT’S MOTION TO SUPPRESS
(Doc. 163)

Defendant Korey Stewart is charged in a one count Superseding Indictment
alleging conspiracy to distribute heroin, fentanyl, cocaine, and cocaine base in violation
of 21 U.S.C. §§ 841(a), 841(b)(1)(B), 841(b)(1XC), and 846. On September 10, 2018,
Defendant filed a motion to suppress (Doc. 163), contending that his arrest in August of
2015 violated the Fourth Amendment to the United States Constitution because it was not
supported by probable cause. He seeks suppression of all evidence seized as a result
including the statements he made following his arrest. The government opposes the
motion. |

On December 11, 2018, the court held an evidentiary hearing at which Drug
Enforcement Agency (“DEA”) Special Agent Mark Persson (“SA Persson™), DEA
Special Agent Brian Villella (“SA Villella”), DEA Special Agent Timothy Hoffmann
(“SA Hoffmann”), and Defendant testified. On January 7, 2019, the parties filed
supplemental briefing at which time the court took the pending motion under advisement.

Defendant is represented by David F. Kidney, Esq. and Avi J. Springer, Esq. The
government is represented by Assistant United States Attorneys Eugenia A. Cowles,

Jonathan Ophardt, and Spencer Willig.
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L Findings of Fact. _ _

. The government has established the following facts by a preponderance of the
evidence. On August 27, 2015, as part of an interdiction detail, DEA agents were
conducting surveillance of a known heroin user who had arrived in a vehicle with a
female passenger at the La Quinta hotel in South Burlington, Vermont. The known
heroin user was later identified as Cody Sargent. SA Persson, an experienced DEA
Agent, was part of the interdiction detajl. Based on his observations at the La Quinta
hotel, he followed Mr. Sargent’s vehicle to the Cumberlaﬁd Farms gas station in
Colchester, Vermont. At the gas station, SA Persson observed Mr. Sargent exit his
vehicle and enter the vehicle of a female later identified as Stephanie Banfield. A few
moments later, Mr. Sargent exited Ms. Banfield’s vehicle and returned to his vehicle.

- SA Persson and DEA Special Agent Tom Doud (*SA Doud”) approached Ms.
Banfield and questioned her. She initially denied selling heroin to Mr. Sargent and stated
she had money in her vehicle which was from her father and from an unemployment
check. She later admitted that she had Just engaged in a heroin transaction with Mr.
Sargent and provided substantial information regarding her drug dealing activities in
three interviews. While Ms. Banfield was questioned by SAs Persson and Doud, other
DEA agents questioned Mr. Sargent who stated that he had purchased heroin from Ms.
Banfield.  Agents searched Mr. Sargent’s car, found what they suspected to be heroin,
and Ms. Banfield was arrested. A search of her car yielded plastic baggies, suspected

“heroin, and $900 in cash. A search of Ms. Banfield’s person yielded approximately
$2,623 in cash in her bra. |

In the course of interviews by law enforcement, Ms. Banfield admitted that she

was a heroin user and drug dealer. She identified two men, known to her as “T” and
“Skip,” as her primary sources for heroin and crack cocaine. She stated that she would
typically contact Skip or T to have narcotics delivered to her by a “runner.” She
described Skin as heing “the hace” frralbiam Tt -0 o uuted iat SKIp naa
approximately six to eight runners working for him as well as various females who

tfransported drugs from New York City to Vermont. Although Skip would typically

2
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distance himself from the drugs he distfibuted and would leave drugs at a runner’s
residence rather than hold them himself, she saw Skip occasionally when he was in
Vermont. She advised that Skip and T sometimes used the same phone to conduct drug
transactions with their custorﬁers. She provided the agents with two telephone numbers
for T and one for Skip. |

Ms. Banfield described T as a tall, skinny, African-American male from New
York with no tattoos, dreadlocks, or facial hair. She further advised that T drove a white
Volvo with out-of-state license plates from which the front license plate was missing.
She noted that she had seen T the day before and that he would “often” show up at her
house and on occasion was accompanied by Skib. She identified Skip as an African-
American male from New York. Ms. Banfield told SA Persson that a woman named
“Amber” was associated with T and Skip and that she had made two deposits of drug
proceeds into Amber’s bank account, one in the amount of $8,000 and the other for
approximately $8,400. Ms. Banfield noted that she had received a text from Skip or T
advising her how to make the deposits and providing Amber’s account number. She
reported that an individual named “Raj” had also made deposits into Amber’s account.
Ms. Banfield asserted that she had drugs and money belonging to T in her apartment at
79 Susie Wilson Road, Essex Junction, Vermont and that T had given her twenty bags of
heroin the day before, for which she owed him $1,600. Ms. Banfield stated that there
was a large quantity of crack cocaine in her couch and a TD Bank receipt from a deposit
of drug proceeds into Amber’s account located in one of her closets. Ms. Banfield
provided names, phone numbers, and certain other identifying details regarding |
approximately seven other drug associates of Skip and T.

Ms. Banfield told law enforcement that she was selling drugs on a daily basis and
explained that after she sold the drugs T provided her, T would either come to her |
residence to collect the proceeds from her or she would deposit the money into Amber’s
bank account. She explained that she and T had an agreement whereby he sold narcotics
to her at a flat rate and she was entitled to keep any proceeds she made beyond that rate.

Sﬁe stated that T would be stopping by to collect money, but she was unsure when he

3
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would arrive. Ms. Banfield provided written consent for law enforcement to search her
apartment. i

SA Persson relayed the information from Ms. Banfield to members of the
interdiction team. A search team proceeded to Ms. Banfield’s apartment which was
located in a two-building apartment complex with twelve units on a dead-end road
accessed via Susie Wilson Road which terminates approximately a quarter of a mile past
the complex. The parking area in front of the complex has spaces for approximately
twenty vehicles. At the time of the search, there were approximately ten other vehicles in
the parking lot.

At approximately 7:30 p.m. on the evening of August 27, 2015, nine law
enforcement officers searched Ms. Banfield’s apartment. During their search, SA
Villella, the Resident Agent in Charge of the Burlington DEA office, conducted
surveillance from an unmarked law enforcement vehicle on the dead-end portion of Susie
Wilson Road with his vehicle parked facing the driveway of Ms. Banfield’s apartment.
He was watching for individuals who might approach Ms. Banfield’s apartment during

the search based on information relayed to him by SA Persson. During an approximately

- half-hour period of surveillance, SA Villella observed only one vehicle drive past him as

it departed from another apartment complex.
Inside Ms. Banfield’s apartment, law enforcement agents located a quantity of

crack cocaine in her couch and crack cocaine and cocaine elsewhere along with a tan
' powdery substance in her bedroom that Ms. Banfield had not previously mentioned.
Although she had estimatedv she had approximately $1,000 in her apartment, agents
“located $2,223 in a pink wallet. In Ms. Banfield’s bedroom closet, the agents located a
TD Bank receipt indicating an $8,460 deposit. They also found a Western Union receipt.

While agents were searching Ms. Banfield’s apartment, SA Villella observed

somebody driving towards Ms. Banfield’s apartment who matched the description the
interdiction team had provided him. The person was operating a white Volvo with a
Florida back license plate and a missing front plate. The white Volvo turned into the

driveway leading to Ms. Banfield’s apartment complex and parked facing Ms. Banfield’s

4
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apartment with its headlights illuminated. In less than two minutes, SA Villella saw a
brown Nissan Maxima with out-of-state license plates pull into the driveway to the
apartment complex and park next to the white Volvo, approximately two car widths
away. This vehicle also faced Ms. Banfield’s apartment with its headlights illuminated.
SA Villella could not see how many people were in the Nissan Maxima or what they
looked like. He advised the search team that two vehicles were outside, and that the
occupants remained in the vehicles. He directed them to make contact with the vehicles’
occupants. |

After receivihg SA Villella’s report, the agents inside Ms. Banfield’s apartment
stopped their search and, due to a concern that the individuals outside the apartment
might be armed, put on their tactical gear. A few minutes later, at approximately 8:00 |
p.m., they exited the apartment building in two groups and approached both vehicles.
Upon exiting the apartment building, the agents could see the vehicles which were facing
them, parked approximately 100 feet away, but because it was growing dark outside, they
were unable to see into the vehicles or determine the number of occupants. The agents
ran toward the vehicles due to a concern that the vehicles would leave or attempt to hit
them. SA Hoffmann credibly testified that the law enforcement agents drew their
weapons to ensure officer safety as they were leaving a known drug house and one of the
vehicles was associated with Ms. Banfield’s source of supply. An agent with a drug
detection canine was among the agents who approached the vehicles.

As agents ran toward the vehicles they shouted “police,” “hands up,” and “get out
of the car.” After opening the driver’s side door of the Nissan Maxima, agents ordered
the female African-American operator out of the vehicle; the female complied and was
handcuffed. Seconds later, SA Hoffmann asked the woman her name and she replied that
her name was Amber and produced a Connecticut driver’s license indicating her name
was Amber Williams-Eason. At the same time, agents approached the passenger side of
the Nissan Maxima, opened the door, and pulled Defendant out of the vehicle, placed him

on the ground, and handcuffed him there. Thereafter, Defendant provided agents with a
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New York driver’s license with the name Corethious Bryant. At the time, law
enforcement had no reason to believe Defendant’s identification was false.

Defendant, Ms. Williams-Eason, and the driver of the white Volvo, who was
identified as David Williams, were arrested and transported to a police station for }
processing.! At the police station, Defendant was photographed and fingerprinted. Ms.
Banfield identified Defendant from his photograph as “Skip.” Law enforcement used
fingerprints and a datebase to identify Defendant as Korey Stewart after his release.

In his testimony, Defendant confirmed that he drove to 79 Susie Wilson Road on
the date in question with Amber Williams-Eason. He contends, however, that the vehicle
in which he was travelling was a full football field behind the white Volvo and parked
next to a SUV. He contends that there was space for two vehicles between the Volvo and
the Nissan Maxima. Defendant testified that he was pulled out of the Nissan Maxima by
law enforcement agents with “a little nudge” but was compliant with their requests to get
on the ground. Somewhat inconsistently he testified that he was grabbed by the collar of
the shirt, forced onto the ground, and handcuffed within seconds. He was on the ground
for a short period of time before he was permitted to stand up. When he was asked for
identification, he indicated it was in his pocket. The agents retrieved a New York
identification card from Defendant.

--qI.--- -Conclusions of Law and Analysis. - ST

A.  Whether the August 27, 2015 Stop of Defendant Was Unconstitutional.

The Fourth Amendment proiects the “right of the people to be secure . . . against
unreasonable searches and seizures[.]” U.S. Const. amend. IV. The Supreme Court has
held that warrantless searches of persons or private property “are per se unreasonable
under the Fourth Amendment—subject only to a few specifically established and well-
delineated exceptions.” Katz v. United States, 389 U.S. 347, 357 (1967) (footnote

! Defendant seeks suppressmn of physwal ev1dence that was found i n the lesan Maxima,

1 . 1 ~ v
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Illinois, 439 U.S. 128, 134 (1978) (“A person who is aggrieved by an illegal search and seizure
only through the introduction of damaging evidence secured by a search of a third person’s
premises or property has not had any of his Fourth Amendment rights infringed.”).

6
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omitted). One such exception was established in Michigan v. Summers, 452 U.S. 692
(1981). There, the Supreme Court “recognized three important law enforcement interests
that, taken together, justify the detention of an occupant who is on the premises during
the execution of a search warrant: officer safety, facilitating the completion of the search,
and preventing flight.” Bailey v. United States, 568 U.S. 186, 194 (2013). The Court
explained that minimizing the risk of harm to officers executing a search warrant was of
“great[] importance” because “the execution of a warrant to search for narcotics is the
kind of transaction that may give rise to sudden violence or frantic efforts to conceal or
destroy evidence” and “[t]he risk of harm to both the police and the occupaﬁts is
minimized if the officers routinely. exercise unquestioned command of the situation.”
Summers, 452 U.S. at 702-03.

Summers addressed law enforcement’s right to detain occupants, however, as the
Third Cifcuit explained: “[a]lthough Summers itself only pertains to a resident of the
house under warrant, it follows that the police may stop people coming to or going from
the house if police need to ascertain whether they live there.” Baker v. Monroe Twp., 50
F.3d 1186, 1192 (3d Cir. 1995). In United States v. Bohannon, 225 F.3d 615, 617 (6th
Cir. 2000), the Sixth Circuit reached a similar conclusion regarding a non-occupant who
approached the residence being searched, explaining that the Summers exception,
“especially to protect officers’ safety, [was] applicable” “because [defendant] showed
every intention of walking into the house where armed officers were in the process of
completing the search, his safety was also at risk. Preventing his unexpected entry into
the trailer was for the safety of everyone involved.” Id.

Summers is not confined to the place to be searched but includes its vicinity. See
Summers, 452 U.S. at 702 n.16 (“We do not view the fact that respondent was leaving his
house when the officers arrived to be of constitutional significance. The seizure of*
respondent on the sidewalk outside was no more intrusive than the detention of those
residents of the house whom the police found inside.”); United States v. Vite~Espinoza,
342 F.3d 462, 468 (6th Cir. 2003) (“The defenidants point out that .. . they were not

entering or leaving the search residence but were merely present in its backyard. Indeed,

7
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this circumstance does render the inference of involvement with the criminal activity
inside th_éhouse weaker, but only slightly so.”). Seizures outside the “immediate
vicinity” of the place being searched are generally not included within the exception. See
Bailey, 568 U.S. at 199 (ruling that “of the three law enforcement interests identified to
justify the detention in Summers, none applies with the same or similar force to the
detention of recent occupants beyond the immediate vicinity of the premises to be
searched.”).

Although the search in this case was a consent search rather than one pursuant to a
warrant, the Summers justifications of officer safety, orderly completion of the search, |
and preventing flight remain intact. See United States v. Enslin, 327 F.3d 788, 797 n.32
(9th Cir. 2003) (“Although Summers involved a search pursuant to a search warrant
rather than a consent search to execute an arrest warrant, much of the analysis remains
applicable.”).

Neither a reasonable suspicion of criminal activity nor probable cause are required
for a detention pursuant to Summers. “An officer’s authority to detain incident to a
search is categorical; it does not depend on the ‘quantum of proof justifying detention or
the extent of the intrusion to be imposed by_the seizure.”” Meuhler v. Mena, 544 U.S. 93,
98 (2005) (quoting Summers, 452'U.S. at 705 n.19). Acéordingly, “the police of course
have the authority to detain occupants of premises while an authorized search isin
progress, regardless of individualized suspicion. They also have the authority to make a
limited search of an individual on those premises as a self-protective measure.” Rivera v.
United States, 928 F.2d 592, 606 (2d Cir. 1991) (citation omitted).

The [Supreme Court’s] reasoning and conclusions . . . in applying the
Summers rule go quite far in allowing seizure and detention of persons to
accommodate the necessities of a search. There, the person detained and
held in handcuffs was not suspected of the criminal activity being
investigated; but, the Court held, she could be detained nonetheless, to
secure the premises while the search was underway.

Rnf/m:‘ SARTTQ at 108
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In this case, the law enforcement agents who seized Defendant had a reasonable
concern for their safety as well as a “legitimate law enforcement interest in preventing
flight in the event that incriminating evidence [wals found.” Summers, 452 U.S. at 702.
At the time Defendant was detained, law enforcement agents had found drug proceeds
belonging to a person who was expected to approach Ms. Banfield’s apartment to retrieve
them. This created a risk of flight if the suspected person was not detained. Defendant’s
immediate seizure was further justified by the need to fninimize the risk of harm to the
agents involved in the search.? In order to secure the premises and preserve evidence, the
agents were thus entitled to take “unquestioned command of the situation” by seizing and
detaining Defendant who was located in the vicinity of Ms. Banfield’s apartment.
Summers, 452 U.S. at 702. | '

The brandishing of weapons, the use of handcuffs, and a demand for identification
while agents sécured the scene were also permissible.? See United States v. Alexander,
907 F.2d 269, 272 (2d Cir. 1990) (“A law enforcement agent, faced with the possibility
of danger, has a right to take reasonable steps to protect himself. . . regardless of whether

probable cause to arrest exists.”); Stewart v. United States, 1996 WL 387219, at *3 (2d

2 See Baker v. Monroe Twp., 50 F.3d 1186, 1191 (3d Cir. 1995) (“The dangerousness of chaos is
quite pronounced in a drug raid, where the occupants are likely to be armed, where the police are
certainly armed, and the nature of the suspected drug operation would involve a great deal of
coming and going by drug customers.”); United States v. Patterson, 885 F.2d 483, 485 (8th Cir.
1989) (“The possible danger presented by an individual approaching and entering a structure
housing a drug operation is obvious. In fact, it would have been foolhardy for an objectively
reasonable officer not to conduct a security frisk{.]”).

3 See United States v. Fullwood, 86 F.3d 27, 29-30 (2d Cir. 1996) (“As the officers arrived to
execute the warrant, [defendant] was outside the residence and was entering a vehicle. It was
permissible for the officers . . . to detain him[.] . . . It was also prudent for the officers to
handcuff [defendant] until they could be certain that the situation was safe.”); Torres v. United
States, 200 F.3d 179, 184-85 (3d Cir. 1999) (holding officers who pointed their guns at
defendant and handcuffed him “acted lawfully in their treatment of [defendant] during the
execution of the search™); see also Palacios v. Burge, 589 F.3d 556, 564 (2d Cir. 2009) (“A
search, or in this case, an identification procedure, may be reasonable where privacy concerns
are minimal, the government interest is furthered by the intrusion, and the intrusion is properly
tailored in time and scope to this interest.”).
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Cir. July 11, 1996) (holding handcuffing and forty-minute detention of residents while
police executed a search warrant “was justified”).
For the reasons stated above, Defendant’s motion to suppress on the basis that law
-enforcement’s seizure of his person after they removed him from the vehicle was a de '
facto arrest is DENIED.

B.  Whether Law Enforcement Agents Had Probable Cause to Arrest
Defendant. :

Defendant challenges whether his arrest was supported by probable cause,
pointing out that law enforcement had no reason to believe that the identification he
provided to the agents was false and no other reason to suspect him of criminal activity.
The gdvemment counters that the detention of Defendant was supported by probable
cause or, in the alternative, a reasonable suspicion of criminal activity. See United States
v. Spotts, 275 F.3d 714, 719 (8th Cir. 2002) (“When a suspect approaches . . . a likely
drug house that is being searched, moderate evidence connecting that person with the
hou;s,e has been held to support a Terry stop.”). As Defendant was actually arrested, only
probable cause would authorize his being taken into custody and transported to a police
station for processing.

“[TIhe Constitution permits an officer to arrest a suspect without a warrant if there
is probable cause to believe that the suspect has committed or is committing an offense.”
Michigan v. DeFillippo; 443 U.S. 31, 36 (1979). “Probable cause exists where the
arresting officer has knowledge or reasonably trustworthy information of facts and
circumstances that are sufficient to warrant a person of reasonable caution in the belief
that the person to be arrested has committed or is committing a crime.” United States v.
Delossantos, 536 F.3d 155, 158 (2d Cir. 2008) (internal quotation marks.omitted).

Prior to Defendant’s arrest, two vehicles arrived at Ms. Banfield’s apartment in
close temporal and phjsical proximity. One of those vehicles and its driver closely
matched the description of the vehicle Ms. Banfield stated was driven by her source of
supply and SA Villella relayed that information to the search team. Only one other

vehicle had been observed during surveillance on the dead-end road, and that vehicle had

10
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departed from a different apartment complex. Both vehicles pulled in and parked in the
same manner wifh their headlights illuminated, facing Ms. Banfield’s apartment. Their
occupants did not exit the vehicles. Based upon Ms. Banfield’s statement that she
ekpected her source of supply to visit her apartment to collect a drug debt, under
Summers, it was reasonable for law enforcement to proceed as if the vehicles’ occupants
were there for drug related activity. See Bohannon, 225 F.3d at 617 (upholding legality
of detention under Summers on the basis that “[t]he residence searched was a suspected
methamphetamine lab. Therefore, an officer could reasonably infer that a customer or
distributor would arrive on the premises.”). '

Although Defendant challenges Ms. Banfield’s reliability as a source of
information, her statements to law enforcement were detailed, against her penal interest,
and largely corroborated. See United States v. Canfield, 212 F.3d 713, 719-20 (2d Cir.
2000) (observing “if an informant’s declaration is corroborated in material respects, the
entire account may be credited, including parts without corroboration”) (internal
quotation marks omitted); see also United States v. Rowell, 903 F.2d 899, 903 (2d Cir.
1990) (finding that an ihformant’s reliability was “indicated by his statement, made
against his penal interest, that he had personally purchased cocaine” from the defendant).
Ms. Banfield described her own daily drug dealing, the method by which she was paid,
the number and use of runners, and the method by which drugs were brought to Vermont.
She provided telephone numbers for both T and Skip as well as telephone numbers and
certain identifying information for approximately seven of their drug associates. See
United States v. Clark, 657 F.3d 578, 582 (7th Cir. 2011) (“Specific information from a
person who has turned on her partner in crime and told the police about their malfeasance
(thus implicating herself as well as her partner) goes a long way toward establishing
probable cause.”). »

In their search of Ms. Banfield’s apartment, law enforcement located drug
proceeds, narcotics, and the deposit slip which she had advised they would find there. In
addition to her relatively detailed description of T and her vague description of Skip; Ms.

Banfield had described a female African-American named Amber as one of their drug

11
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associates and noted that both she and Raj made deposits into Amber’s account at Skip’s
and T’s direction. ' ) |

When law enforcement approached the Nissan Maxima, they discovered an
African—American female operator, ordered her out of the vehicle, and asked for
identification. See United States v. Adegbite, 846 F.2d 834, 838 (2d Cir. 1988) (“Having
legitimately stopped the truck, the agents did not convert the stop into a seizure by . . .
requesting identification of the defendants.”). When the woman identified herself as
Amber and provided a Connecticut driver’s license, the agents had reason to believe she
was the same Amber into whose account Ms. Banfield and others had deposited drug
proceeds. They also had reason to believe she had arrived in tandem with the operator of
the white Volvo whom they reasonably suspected was T’s and Ms. Banfield’s source of
supply. See United States v. Cruz, 2008 WL 11384074, at *3-4 (N.D. Ga. Jan. 18, 2008)
(observing that “surveillance of Defendant and others driving vehicles in tandem to a
suspected drug meeting place” contributed to finding of probable cause); United States v.
Laidlaw, 2010 WL 382551, at *6 (D. Conn. Jan. 27, 2010) (finding that the “timing and |
manner” in which the vehicles “traveled to the same location” supported a conclusion
that the vehicles were travelling in tandem).

Defendant, who was Amber’s sole passenger in the Nissan Maxima, was an

African:American male from New York. At the time of his arfest, law enforcement was =~ """ " = ~

aware that T’s boss was an African-American male from New York who occasionally
‘accompanied T when T visited Ms. Banfield’s apartment. Although Defendant could
have been an innocent passenger, it was more probable that “there was more than a
momentary, random, or innocent association with the other individuals iavolved in the
drug transaction.” United States v. Pena, 51 F. Supp. 2d 367, 371-72 (W.D.N.Y. 1999)
(finding that although “the facts do not conclusively rule out the innocent bystander
explanation[,]” there is gene;ally no reason to invite a bystander “along to witness a
serious crime.”). It was thus reasonable to conclude that Amber’s passenger was there to

pick-up the drug proceeds Ms. Banfield owed to her source of supply.

12
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“Probable cause does not require absolute certainty.” Boyd v. City of New York,
336 F.3d 72, ‘76 (2d Cir. 2003). Nor is it negated by “an innocent explanation [that] may
be consistent” with the same facts that support it. Delossantos, 536 F.3d at 161 (internal
quotation marks omitted). Here, the totality of the circumstances would iead areasonable
person to believe that Defendant was a participant in criminal activity with T and Amber
as they approached the scene of a known drug house at which law enforcement had just
located both drugs and drug proceeds. Because Defendant’s arrest was supported by
probable cause, it did not violate the Fourth Amendment and his motion to suppress is
DENIED.

' CONCLUSION

For the reasons stated above, Defendant’s motion to suppress is DENIED. (Doc.
163.)
SO ORDERED. .

Dated at Burlington, in the District of Vermont, this i day of February, 2019.

—

Chrfstima Reiss, District Judge
United States District Court

13



AW@M\\% C

A-447

Case 2:18-cr-00030-cr Document 284 Filed 11/20/19 Page 1 of 22

UNITED STATES DISTRICT COURT

FOR THE
DISTRICT OF VERMONT
UNITED STATES OF AMERICA, ) e
» ) GEPGTY CLEGR
V. ) Case No. 2:18-¢cr-00030-1

' )
KOREY STEWART, )
)
Defendant. )

OPINION AND ORDER

DENYING DEFENDANT’S MOTION TO SUPPRESS AND
MOTION TO DISMISS THE INDICTMENT
(Docs. 265-1 & 265-2)

Pending before the court are two motions filed by Defendant on September 18,
2019. Defendant moves to suppress all evidence obtained during his detention on August
27, 2015 under Federal Rule of Criminal Procedure 5 on the grounds that he was not
presented to a magistrate judge following his arrest, and to suppress a pretrial
identification procedure conducted using a single photograph. (Doc. 265-1.) Defendant
also moves to dismiss the Third Superseding Indictment (the “Indictment”) against him,
arguing that the delay between his arrest and indictment violated Federal Rule of -

" Criminal Procedure Rule 48(b) and the Speedy Trial Act, 18 U.S.C. §§ 3161(b) and
3162(a)(1). (Doc. 265-2.)

- On October 2, 2019, the government opposed Defendant’s motion. Defendant
filed a reply on October 22, 2019, at which time the court took the pending motions under
advisement.

Defendant is represented by Kevin M. Henry, Esq. and Avi J. Springer, Esq. The
government is represented by Assistant United States Attorneys Jonathan Ophardt and
Spencer Willig. )

L Factual and Procedural Backgrdund.
The facts are derived from the court’s prior findings of fact set forth in its

February _8, 2019 Opinion and Order Denying Defendant’s Motion to Suppress as well as
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from the parties’ briefing. On August 27, 2015, as part of an interdiction detail, Drug
Enforcement Administration (“DEA™) agents were conducting surveillance of a known
heroin user who had arrived in a vehicle with a female passenger at the La Quinta hotel in
South Burlington, Vermont. The known heroin user was later identified as Cody Sargent.
DEA Special Agent Mark Persson (“SA Persson™), an experienced DEA Agent, was part
of the interdiction detail. Based on his observations at the La Quinta hotel, he followed
Mr. Sargent’s vehicle to the Cumberland Farms gas station in Colchester, Vermont. At
the gas station, SA Persson observed Mr. Sargent exit his vehicle and enter the vehicle of
a female, later identified as Stephanie Banfield. A few moments later, Mr. Sargent exited
Ms. Banfield’s vehicle and returned to his vehicle. }

SA Persson and DEA Special Agent Tom Doud (“SA Doud”) approached Ms.
Banfield and questioned her. She initially denied selling heroin to Mr. Sargent and stated
she had money in her vehicle which was from her father and from an unemployment
check. She later admitted that she had just engaged in a heroin transaction with Mr.
Sargent and provided substantial information regarding her drug dealing activities in
three interviews. While Ms. Banfield was questioned by SAs Persson and Doud, other
- DEA agents questioned Mr. Sargent who stated that he had purchased heroin from Ms.

Banfield. Agents searched Mr. Sargent’s car, found what they suspected to be heroin,

- - and Ms. Banfield was arrested. A search of her car yielded plastic baggies, suspected

heroin, and $900 in cash. A search of Ms. Banfield’s person yielded approximately
$2,623 in cash in her bra.

In the course of interviews by law enforcement, Ms. Banfield admitted that she
was a heroin user and drug dealer. She identified two men, known to her as “T” and
“Skip,” as her primary sources for heroin and crack cocaine. She stated that she would
typically contact Skip or T to have narcotics delivered to her by a “runner.” She
described Skip as being “the boss” for whom T worked. She noted that Skip had
approximatelv six to eight runners working for him as well as various females who
. transported drugs from New York City to Vermont. Although Skip would typically

distance himself from the drugs he distributed and would leave drugs at a runner’s

2
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residence rather than hold them himself, she saw Skip occasionally when he was in
Vermont. She advised that Skip and T sometimes used the same phone to conduct drug
transactions with their customers. She provided the agents with two telephone numbers
for T and one for Skip.

Ms. Banfield described T as a tall, skinny, African American male from: New York
with no tattoos, dreadlocks, or facial hair. She further advised that T drove a white Volvo
with out-of-state license plates from which the front license plate was missing. She noted

that she had seen T the day before and that he would “often” show up at her house and on

... .occasion was accompanied by Skip. She identified Skip as an African American male

from New York. Ms. Banfield told SA Persson that a woman named “Amber” was
associated with T and Skip and that she had made two deposits of drug proceeds into
Amber’s bank account, one in the amount of $8,000 and the other for approximately
$8,400. Ms. Banfield noted that she had received a text from Skip or T advising her how
to make the deposits and providing Amber’s account number. She reported that an
individual named “Raj” had also made deposits into Amber’s account. Ms. Banfield
asserted that she had drugs and money belonging to T in her apartment at 79 Susie
Wilson Road, Essex Junction, Vermont and that T had given her twenty bags of heroin
the day before, for which she owed him $1,600. Ms. Banfield stated that there was a
large quantity of crack cocaine in her couch and a TD Bank receipt from a deposit of
drug proceeds into Amber’s account located in one of her closets. Ms. Banfield provided
hames, phone numbers, and certain other identifying details regarding approximately
seven other drug associates of Skip and T.

Ms. Banfield told law enforcement that she was selling drugs on a daily basis and
explained that after she sold the drugs T provided her, T would either come to her
residence to collect the proceeds from her or she would deposit the money into Amber’s
bank account. She explz[ined that she and T had an agreement whereby he sold narcotics
to her at a flat rate and she was entitled to keep any proceeds she made beyond that rate.

She stated that T would be stopping by to collect money but she was unsure when he
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would arrive. Ms. Banfield provided written consent for law enforcement to search her
| apartment.

SA i’ersson relayed the information from Ms. Banfield to menibers of the
interdiction team. A search team proceeded to Ms. Banfield’s apartment which was
located in a two-building apartment complex with twelve units on a dead-end road
accessed via Susie Wilson Road which terminates approximately a quarter of a mile past
the complex. The parking area in front of the complex has spaces for approximétely
twenty vehicles. At the time of the search, there were approximately ten other vehicles in
the parking lot.

At approximately 7:30 p.m. on the evening of August 27, 2015, nine law |
enforcement officers searched Ms. Banfield’s apartment. During their search, DEA
Special Agent Brian Villella (“SA Villella), the Resident Agent in Charge of the
Burlington DEA office, conducted surveillance from an unmarked law enforcement
vehicle on the dead-end portion of Susie Wilson Road with his vehicle parked facing the
driveway of Ms. Banfield’s apartment. He was watching for individuals who might
approach Ms. Banfield’s apartment during the search based on information relayed to
him by SA Persson. During an approximately half-hour period of surveillance, SA
Villella observed only one vehicle drive past him as it departed from another apartment
'-compiex. SR

Inside Ms. Banfield’s apartment, law enforcement agents located a quantity of
crack cocaine in her couch and crack cocaine and cocaine elsewhere aldng with a tan
powdery substance in her bedroom that Ms. Banfield had not previously mentioned.
Although she had estimated she had approximately $1,000 in her apartment, agents
located $2,323 in a pink wallet. In Ms. Banfield’s bedroom closet, the agents located a
TD Bank receipt indicating an $8,460 deposit. They also found a Western Union receipt.

While agents were searching Ms. Banfield’s apartment, SA Villella observed
somebody driving towards Ms. Banfield’s apartment who matched the description the
interdiction team had provided him. The person was operating a white Volvo with a

Florida back license plate and a missing front plate. The white Volvo turned into the
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driveway leading to Ms. Banfield’s apartment complex and parked facing Ms. Banfield’s
apartment with its headlights illuminated. In less than two minutes, SA Villella saw a
brown Nissan Maxima with out-of-state license plates pull into the driveway to the
apartment complex and park next to the white Volvo, approximately two car widths
away. This vehicle aiso faced Ms. Banfield’s apartment with its headlights illurninated.
SA Villella could not see how many people were in the Nissan Maxima or what they
looked like. He advised the search team that two Vehiclesbwere outside, and that the
occupants remained in the vehicles. He directed them to make contact with the vehicles’
occupants. - -

After receiving SA Villella’s report, the agents inside Ms. Banfield’s apartment
stopped their search and, due to a conicern that the individuals outside the apartment
might be armed, put on their tactical gear. A few minutes later, at approximately 8:00
p.m., they exited the apartment building in two groups and approached both vehicles.
Upon exiting the apartment building, the agents could see the vehicles which were facing
them, parked approximately 100 feet away, but because it was growing dark outside, they
were unable to see into the vehicles or determine the number of occupants. The agents
ran toward the vehicles due to a concern that the vehicles would leave or attempt to hit
them. DEA Special Agent Timothy Hoffmann (“SA Hoffmann”) credibly testified at the
December 11, 2018 hearing on Defendant’s first motion to suppress that the law
enforcement agents drew their weapons to ensure officer safety as they were leaving a
known drug house and one of the vehicles was asséciated with Ms. Banfield’s source of
supply. An agent with a drug detection canine was among the agents who approached the
vehicles.

As the agents ran toward the vehicles, they shouted “police,” “hands up,” and “get
out of the car.” After opening the driver’s side door of the Nissan Maxima, agents.
ordered the female African American operator out of the vehicle; the female complie&l
‘and was handcuffed. Seconds later, SA Hoffmann asked the woman her name and she
replied that her name was Amber and produced a Connecticﬁt driver’s license indicating

her name was Amber Williams-Eason. At the same time, agents approached the
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passenger side of the Nissan Maxima, opened the dodr, and pulled Defendant out of the
vehicle, placed him on the ground, and handcuffed him there. Thereafter, Defendant

| provided agents with a New York driver’s license with the name Corethious Bryant. At
the time, law enforcement had no reason to believe Defendant’s identification was false.

In his testimony at the December 11, 2018 hearing, Defendant confirmed that he
drove to 79 Susie Wilson Road on the date in question with Amber Williams-Eason. He
contended, however, that the vehicle in which he was traveling was a full football field
behind the white Volvo and parked next to a SUV and that there was space for two
vehicles between the Volvo and the Nissan Maxima. Defendant testified that he was
pulled out of the Nissan Maxima by law enforcement agents with “a little nudge” but was
compliant with their requests to get on the ground. Somewhat inconsistently he testified
that he was grabbed by the collar of the shirt, forced onto the grdund, and handcuffed
within seconds. He was on the ground for a short period of time before he was permitted
to stand up. When he was asked for identification, he indicated it was in his pocket. The
agents retrieved a New York identification card from Defendant.

Defendant, Ms. Williams-Eason, and the driver of the white Volvo, who was
identified as David Williams, were arrested and transported to a police station for
processing. Defendant states that, prior to commencing “normal booking procedures,”

“Defendant asked an agent why he would be fingerprinted and jjhotogfaf)ﬂéa. ’ (Doc 265-1
at2.) According to Defendant, the agent responded that Defendant was “being charged
with conspiracy.” Id Defendant asserts he was photographed, fingerprinted, and
“booked on conspiracy charges” by SA Persson. Jd. Law enforcement began to
interview Defendant, but the interview was terminated when Defendant requested an
attorney. At some point while Defendant was at the police station, law enforcement

~ conducted a search incident to arrest of Defendant’s person and the brown Nissan

Maxima. /d. at 1-2. According to SA Persson’s testimohy, neither search yielded

narcotics. (Doe 187 at §1:5.91 )
Approximately two hours later, Defendant was released “pending further

investigation.” (Doc 265-1 at 2.) Law enforcement retained his cell phones and told

6
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Defendant “they were being held as evidence.” Id. According to Defendant, no criminal
- complaint was filed, and he was not presented before a magistrate judge. Atan ‘
unidentified time, law enforc-ement showed Ms. Banfield photographs of Defendant and
Mr. Williams. Ms. Banfield identified Defendant from his photograph as “Skip” and Mr.
Williams as “T.”! Foliowing Defendant’s release from custody, law enforcement used
fingerprints and a database to identify Defendant as Korey Stewart. |

‘ On March 9, 2018, a criminal complaint was filed against Defendant for
conspiracy to distribute heroin, fentanyl, cocaine, and cocaine base in violation of 21
- U.S:C §§ 846; 841(a), and 841(b)(1)(B). Defendant was subsequently arrested on March -
15, 2018 and on March 22, 2018 with a one-count indictment charging him with
conspiring to distribute heroin, fentanyl, cocaine, and cocaine base. In a Third
Superseding Indictment, Defendant is presently charged with an additional count of
conspiring to deposit and withdraw cash proceeds of the alleged unlawful distribution
conspiracy in Connecticut and Vermont. |

On February 8, 2019, the court denied Defendant’s motion to suppress and held

that Defendant’s arrest was supported by probable cause because “the totality of the
circumstances would lead a reasonable person to believe that Defendant was a participant
in criminal activity with T and Amber as they approached the scene of a known drug
house at which law enforcement had just located both drugs and drug proceeds.” (Doc.
190 at 13.) The court denied Defendant’s second motion to suppress, filed by his new
co_unsel, on September 4, 2019 related to a September é2, 2016 traffic stop in New
Hampshire that supplied the basis for a search of Defendant’s person and a search
warrant for the red Dodge Durango. Thereafter, the court allowed Defendant to file

supplemental motions that he drafted himself in order to foreclose another request for a

! At the December 11, 2018 motion to suppress hearing, SA Persson testified regarding the
timing of Ms. Banfield’s single-photograph identification, explaining that photographs were
taken while Defendant was in custody on August 27, 2015, and that those photographs were
“given to Tom Doud, who then showed them to Miss Banfield.” (Doc. 187 at 52:1-53:1.) SA
Persson was not sure how the photographs were sent to SA Doud, and SA Persson was not
present for Ms. Banfield’s identification. '
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change in counsel and to recognize Defendant’s belief that additional suppression . »’,t
motions were warranted by the facts and the law. Although Defendant’s motions indicate ‘
they are submitted “through counsel,” (Docs. 265-1 at 1; 265-2 at 1), they are only signed

by Defendant.

II.  Conclusions of Law and Analysis.

A.  Whether Evidence Obtained During Defendant’s Detention on August
27,2015 Should Be Suppressed.

Defendant moves to suppress “all evidence obtained during [his] unnecessary
detention” on August 27, 2015, and all “fruits of the obtained evidence” because he was
not taken before a magistrate judge after his arrest, which he alleges violates Fed. R.
Crim. P. 5. (Doc. 265-1 at 1.) He argues that his detention was a “deliberate, pre-
planned attempt by the police to violate a suspect’s constitutional rights by engaging in a
subterfuge” and that “[t]he only reason for arresting [him] was to search for incriminating
evidence, contraband, and/or a confession[,]” rendering his arrest “pretextual.” Id. at 3,

8. He further asserts that law enforcement lied to him by telling him that he was being
charged for a conspiracy when in fact law enforcement only wanted to investigate other
crimes through the use of his fingerprints and photographs.

The government responds that Defendant was arrested based upon probable cause
for narcotics trafficking, processed at a police station without undue delay, and released
within two hours of being taken into custody. It contends that Fed. R. Crim. P. 5 does not
apply because no charges were filed against Defendant on or about August 27, 2015, and -
it contends that no constitutional violations took place.

Defendant first argues thaf a “federal agent” cannot “make a warrantless arrest,
supported by probable causel[,] then hold the suspect in an attempt to secure evidence and
a confession all before releasing the arrested person [for] further investigation.” (Doc.
265-1 at 8.) Provided an arrest is supported by probable cause, law enforcement may ‘ !
temporafily detain an arrestee during the booking procedure which may include taking an
arrestee’s fingerprints and photographs, asking pedigree questions, and conducting a

search incident to arrest because a “valid warrantless arrest . . . provides legal
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justification ‘fof a brief period of detention to take the administrative steps incident to
arrest.”” Warren v. City of Lincoln, Neb., 864 F.2d 1436, 1441 (8th Cir. 1989) (quoting
Gerstein v. Pugh, 420 U.S. 103, 114 (1975)). Holding an individual whose warrantless
arrest was supported by probable cause for “approximately two hours and twenty
minutes” for questioning “about his ba;:kground and activities that night, fingerprint{ing},
[and] photograph[ing] . . . falls well short of the extended restraint of liberty” prohibited
by the Fourth Amendment. Id. at 1442; see also Maryland v. King, 569 U.S. 435, 465-66
(2013) (ruling that “[w]hen officers make an arrest supported by probable cause to hold

- for a'serious offense and they bring the suspect to the station to-be detained in custody,”
“fingerprinting and photographing” are “legitimate police booking procedure[s] that [are]
reasonable under the Fourth Amendment”).

Although Defendant argues that his arrest was “pretextual” and solely used as an
“investigative tool designed to coerce [D]efendant’s cooperation in the officer’s effort to
gather evidence for an alleged crime that the officer had no intent on charging the
defendant with or any intent on bringing the defendant to a judge or magistrate to begin
with,” (Doc. 265-1 at 4-5), the Supreme Court has held that, provided an arrest is
supported by probable cause, the officer’s motivation is irrelevant. As the Supreme
Court explained in Whren v. United States, 517 U.S. 806 (1996):

We [have] flatly dismissed the idea that an ulterior motive might serve to
strip the agents of their legal justification. In United States v. Robinson,
414 U.S. 218 [] (1973), we held that a traffic-violation arrest (of the sort
here) would not be rendered invalid by the fact that it was “a mere pretext
for a narcotics search,” id.[] at 221, n.1[]; and that a lawful postarrest search
of the person would not be rendered invalid by the fact that it was not
motivated by the officer-safety concern that justifies such searches, see id.[]
at 236[}. ’

Id. at 812-13; see also United States v. Pascarella, 84 F.3d 61, 72 (2d Cir. 1996) (“[A]s
long as ‘a valid basis for a detention and search . . . exists . . . [it] is not rendered invalid
by the fact that police resort to a pretext for one purpose or another to continue that
detention and search.”) (second and third alteration in original) (quoting United States v. |

Nersesian, 824 F.2d 1294, 1316 (2d Cir. 1987)). This is because “[s]ubjective intentions

9
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play no role in ordinary, probable-cause Fourth Amendment analysis.” Whren, 517 U.S.
- at 813. A pretextual arrest for investigative purposes may therefore be lawful where, as
here, it is supported by probéble cause.

Defendant next argues that he “should not have been strip searched unless the
agents had reason to suspect that [he] was hiding something.” (Doc. 277 at 3.) As he
concedes, however, “[w]arrantless strip searches of an arrestee in police stations are
commonly justified as searches incident to a lawful arrest.” Id.; see also United States v.
Robinson, 414 U.S. 218, 235 (1973) (“[I]n the case of a lawful custodial arrest a full
search of the person is not only an exception to the warrant requirement of the Fourth
Amendment, but is also a ‘reasonable’ search under that Amendment.”). Narcotics
violations in particular are “the kinds of crimes, unlike traffic or other minor offenses,
that might give rise to a reasonable belief that the . . . arrestee was concealing an item in a
© body cavity.” Mary Beth G. v. City of Chicago, 723 F.2d 1263, 1273 (7th Cir. 1983).2

Fed. R. Crim. P. 5 was also not violated in the course of Defendant’s arrest. It
requires that “[a] person making an arrest within the United States must take the
defendant without unnecessary delay before a magistrate judge, or before a state or local
judicial officer . . . unless a statute provides otherwise.” Fed. R. Crim. P. 5(a)(1)(A). “Ifa
defendant is arrested without a warrant, a complaint meeting Rule 4(a)’s requirement of
- proBable cause must be promptly filed in the district where the offense was allegedly
committed.” Fed. R. Crim. P. 5(b). Rule 5, however, does not impose an affirmative
obligation on law enforcement to charge an arrestee with a criminal offense. See United
States v. Jones, 676 F.2d 327, 331 (8th Cir. 1982) (“Nothing in [R]ule 5 . . . precludes the

outright release of a person shortly after the arrest[.]”). Such a requirement would force

2 To the extent Defendant contends that his property should have been returned to him upon his
release, and that law enforcement’s retention of his property conferred an “advantage for the
[government]” (Doc. 277 at 7), “if evidence is ‘needed for an ongoing or proposed specific
investigation,” law enforcement authorities are entitled to retain it.” Rodgers V. nght 781 F.3d

NAAA NAS 70,0 /N*  And —~ e emm e o
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United States, 690 F.2d 569, 578 (6th Cir. 1982). Defendant did not file a motion requesting the
return of his property under Fed. R. Crim. P. 41(g), which allows “[a] person aggrieved by . . .
 the deprivation of property [to] move for the property’s return.”

10



¢-\0
A-457

Case 2:18-cr-00030-cr Document 284 Filed 11/20/19 Page 11 of 22.

OIIICErS 10 pursue cnarges even it they do not presently possess sutticient evidence to
support a criminal complaint. See United States v. Bloom, 865 F.2d 485, 490 (2d Cir.
1989) (“[N]either the government nor defendants would benefit from a rule that might
create incentives to prosecute cases that would otherwise be droppéd[.]”). Nor is there
any requirement that an arrestee be presented before a magistrate judge if that person is
neither charged nor detained for an unreasonable amount of time.

In the case of Defendant’s August 27, 2015 arrest, because ‘;{n]o charges, either by
Co'mplaint or Indictment, were instituted at that time,” “[t}here was . . . nothing on whiéh
. to present Defendant to a Magistrate Judge for advice of charges or.rights, appointment
of counsel, or triggering of any discovery rights.” United States v. Robertson, 2016 WL
3397725, at *11.(D. Ariz. June 21, 2016) (denying a defendant’s motion for a new trial
premised on a violation of Fed. R. Crim. P. 5(a)(1) where the defendant was released “a
little more than two hours after arresting her”). Rule 5, itself, makes this point clear.’

Defendant’s reliance on United States v. Roberts, 928 F. Supp. 910 (W.D. Mo.
1996) is misplaced. There, the defendant was detained without probable cause by state
law enforcement agents acting at the direction of a federal prosecutor pursuant to a state

“pick up” order which allegedly authorized a warrantless detention for twenty hours for

3 Pursuant to Fed. R. Crim. P. 5(d), if a defendant is detained and charged with a felony, the
magistrate judge must inform the defendant of:

(A) [T]he complaint against the defendant, and any affidavit filed with it; (B) the
defendant’s right to retain counsel or to request that counsel be appointed if the
defendant cannot obtain counsel; (C) the circumstances, if any, under which the
defendant may secure pretrial release; (D) any right to a preliminary hearing; (E)
the defendant’s right not to make a statement, and that any statemerit made may
be used against the defendant; and (F) that a defendant who is not a United States
citizen may request that an attorney for the government or a federal law
enforcement official notify a consular officer from the defendant’s country of
nationality that the defendant has been arrested—but that even without the
defendant’s request, a treaty or other international agreement may require
consular notification.

Fed. R. Crim. P. S(d)(l). None of the above rights apply if an arrestee is released without
charges. ' ’

11
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“investigative purposes.” Holding the arrest itself unconstitutional because it was not
supported by probable cause, a magistrate judge further found that “the arrest of [the]
defendant pursur;mt to the Missouri 20-hour hold law was an unlawful prete_xt for
investigative purposes, and that the government intentionally circumvented procedure in
place to protect [the] defendant’s constitutional rights.” Id. at 938. At the time, Whren
had not yet been decided. The magistrate judge recommended that the evidence against
the defendant be suppresséd in light of the twelve hours during which she was “held in
custody without probable cause,” without being presented to a judge, in “outrageous
circurﬁstances.”' Id. at 941. In adopting the magistrate judge’s recommendation, the
district court judge concluded that Whren, which had been recently decided, was
inapplicable because the defendant was detained without probable cause pursuant to a
state law “investigative tool” wielded at the direction of a federal agent and because the
magistrate judge correctly forecasted the applicable test was an objective rather than a
subjective one that discounted the arresting officer’s motivations. Id. at 914-15.

In contrast, in this case, Defendant’s arrest was supported by probable cause, he
was detained for two hours for standard booking procedures, and he was released without
charges. Roberts, which is hot cohtrolling precedent, it therefore easily distinguishable.

For the foregoing reasons, Defendant’s motion to suppress evidence on the
grounds that his arrest was pretexual, he was strip-searched-without cause to believe he - - -
was concealing narcotics, and because the government did not present him to a magistrate
judge after his August 27, 2015 arrest is DENIED.

B. Whether Ms. Banfield’s Pretrial Identification Was Impermissibly
Suggestive.

Defendant argues that law enforcement’s use of a “single-suspect” identification
procedure with Ms. Banfield was impermissibly suggestive and requests that her pretrial
identification of him be suppressed. He further contends that the procedure was so
suggestive that it “tainted any other identification procedures and any in-court

r- - -~ -
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procedure was not unduly suggestive due to Ms. Banfield’s “level of familiarity with the
[Dlefendant.” (Doc. 271 at 6.)

“The linchpin for admissibility of identification testimony is reliability.” United
States v. Maldonado-Rivera, 922 F.2d 934, 973 (2d Cir. 1990) (citing Manson v.
Brathwaite, 432 U.S. 98, 106-07 n.9 (1977)). “A defendant’s right to due process
includes the right not to be the object of suggestive police identification procedures that
create ‘a very substantial likelihood of irreparable misidentification.”” United States v.

Concepcion, 983 F.2d 369, 377 (2d Cir. 1992) (quoting Simmons v. United States, 390

o= S, 377,384°(1968)). Courts must exclude an identification “only if the procedure that -

produced the identification is ‘so unnecessarily suggestive and conducive to irreparable
mistaken identification that [the defendant] was denied due process of law.”” United
States v. Bautista, 23 F.3d 726, 729 (2d Cir. 1994) (alterations in original) (citation
omitted).

The Second Circuit employs a two-step “sequential inquiry” in evaluating
challenges to a witness’s pretrial identification. Raheem v. Kelly, 257 F.3d 122, 133 (2d
Cir. 2001). First, “[t]he court must . . . determine whether the pretrial identification
procedures unduly and unnecessarily suggested that the defendant was the perpetrator.”
Id. If the procedures were not impermissibly suggestive, then “no further inquiry by the
court is required, and ‘[t]he reliability of properly admitted eyewitness identification . . .
is a matter for the jury.”” Id. (quoting Foster.v. Cal., 394 U.S. 440, 442 n.2 (1969)). “In
that circumstance, any question as to the reliability of the witness’s identifications goes to
the weight of the evidence, not its admissibility.” Maldonado-Rivera, 922 F.2d at 973.

“[TIhe pfactice of showing suspects singly to persons for the purpose of
identification, and not as part of a lineup, has been widely condemned.” Foster, 394 U.S.
at 443 (citation and internal quotation marks omitted). For this reason, the Second
Circuit has “consistently condémned the exhibition of a single photograph as a suggestive—
practice, and, where no extenuating circumstances justify the procedure, as an
unnecessarily suggestive one.” Mysholowsky v. Pedple of the State of N.Y., 535 F.2d 194,
197 (2d Cir. 1976); see also United States v. Reid, 517F.2d 953, 966 (2d Cir. 1975) |

13
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(discussing the government’s concession that an assault victim’s identification of two
assailants through “one photograph of each man,” shown “[t]wo or three days” after their
arrest, was “impérmissibly suggestive™); United States ex rel. John v. Cassc)es, 489 F.2d
20, 24 (2d Cir. 1973) (“The showing of only two pictures, one of each suspect, to a
possible witness and asking her if these are the two men she saw, or if she can identify
these two men, is clearly impermissibly suggestive.”). A

In this case, the government “had ample time to prepare a non-suggestive
photographic array” and cites no extenuating or exigent circumstances justifying law
enforcement’s single-photograph procedure. United States v. Montgomery, 150 F.3d 983,
992-93 (9th Cir. 1998) (holding an identification through presentment of one photograph
of each alleged defendant to a witness one month after the defendants’ arrests was
“unnecessarily suggestive” and not compelled by exigent circumstances).

Even if “the pretrial procedures were unduly suggestive, the analysis requires a
- second step; the court must then weigh the suggestiveness of the pretrial process against
factors suggesting that an in-court identification may be independently reliable rather
than the product of the earlier suggestive procedures.” Mala’bnado-Rivera, 922 F.2d at
973. The factors to be considered. in analyzing independent réliability iﬁclude: (1) “the

opportunity of the witness to view the criminal at the time of the crime,” (2) “the witness’

degree of attention,” (3) “the accuracy of the witness’ prior description of the-criminal;> - -

(4) “the level of certainty demonstrated by the witness at the confrontation,” and (5) “the
length of time between the crime and the confrontation.” Brisco v. Ercole, 565 F.3d 80,
89 (2d Cir. 2009) (quoting Neil v. Biggers, 409 U.S. 188, 199-200 (1972)).

Ms. Banfield was familiar with Defendant prior to the identification, as evidenced
by her self-_incriminating admissions regarding her participation in alleged drug
trafficking activities with Defendant. See United States v. Crumble, 2018 WL 1737642,
at *2 (E.D.N.Y. Apr. 11, 2018) (“An in-court identification is . .. admissible, despite an
improper pre-trial identification procedure, if the witness is familiar with the defendant
prior to the incident.”); United States v. Mack, 2013 WL 143360, at *6 (D. Vt. Jan. 11,
2013) (finding a pretrial identification based on a single photograph to be admissible as

14
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independently reliable where the identifier “purchased drugs trom [Detendant|; she was
not a casual observer™); United States v. Stewart, 770 F. Supp. 872, 877'(S.D.N.Y. 1991)
(holding that identification through bank surveillance photographs was independently
reliable because the identifier “alleged that he and the defendant were co-conspirators”).

Ms. Banfield described Defendant’s visits to her home to law enforcement, which
provided her with an amplé opportunity to view Defendant at close range on several
occasions.® Her identification was made in the course of an alleged drug trafficking
conspiracy after Defendant was arrested in front of her apartment while a consensual
- search of that a-partmént (yielding drugs and drug proceeds) was underway. -See Manson; - -
432 U.S. at 115-16 (finding a single-photograph pretrial identification to be admissible |
despite its suggestiveness when the identification occurred “only two days” after the
crime; “[w]e do not have here the passage of weeks or months between the crime and the
viewing of the photograph™).

‘Although there is ample evidence that Ms. Banfield had an independently reliable
basis for her identification, Defendant is correct that the record lacks evidence regarding
her degree of attention, her level of certainty, 3 and the specific circumstances of her

identification, including what Ms. Banfield may have been told by the law enforcement

4 See United States v. Johnson, 114 F.3d 435, 442 (4th Cir. 1997) (holding that a witness’s in-
court identification was reliable, despite an unduly suggestive single-photograph pretrial
identification, because “as [the defendant]’s co-conspirator during the bank robbery [the
identifier] had more than an adequate opportunity to observe [the defendant]”); United States v.
Cannington, 729 F.2d 702, 711 (11th Cir. 1984) (finding an in-court identification based on a
single-photograph pretrial identification to be reliable despite suggestiveness of the procedure
because the identifiers, two of whom were co-conspirators, “had observed [the defendant] at
close range on numerous occasions”); United States v. Crumble, 2018 WL 1737642, at *2
(E.D.N.Y. Apr. 11, 2018) (holding that an in-court identification would be sufficiently reliable
because the identifier “had known [the defendant] for eight years,” “had conducted previous
narcotics transactions with [the defendant],” knew specific identifying information about the
defendant including his phone number, and had “ample opportunity to observe [the defendant]
during the course of this incident™).

3 See also United States v. Castro-Caicedo, 775 F.3d 93, 100 (1st Cir. 2014) (holding that despite
the “lack of clarity” in the record, “certainty is at best a neutral factor, and here there is no
indication of [the identifier]’s lack of certainty’) (emphasis in original).
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officer who showed her Defendant’s photograph and any statements she may have made
in response. In light of her generic description of Defendant as an African American
male from New York, the government must proffer additional evidence before her
pretrial identification and any in-court identification of Defendant is admitted. Should
the government seek to present Ms. Banfield’s identification at trial, it may proffer .that
evidence outside the presence of the jury.

For the foregoing reasons, Defendant’s motion to suppress Ms. Banfield’s
identification is DENIED WITHOUT PREJUDICE. Defendant may renew his motion
after the government makes the requisite factual proffer.

C. Whether the Indictment Should Be Dismissed Pursuant to Fed. R.
Crim. P. 48(b).

Defendant moves to dismiss the Third Superseding Indictment and presumably
any previous indictments on the grounds that his alleged Fifth Amendment right to a
prompt initiation of prosecution and his right to prosecution without delay under Fed. R.
Crim. P. 48(b) were violated due to the delay between his arrest on August 27, 2015 and
his initial indictment on March 22, 2018. He asserts that the “persistent pattern of
oppressive and prejudicial delays in this action . . . have combined to prevent the
defendant from adequately preparing a defense against the charges,” as several witnesses
have died® and “the memory of the defendant and agents involved in this matter have

faded” (Doc.265-1at14)

Fed. R. Crim. P. 48(b) allows a court to “dismiss an indictment, information, or
complaint if unnecessary delay occurs in: (1) presenting a charge to a grand jury; (2)
filing an information against a defendant; or (3) bringing a defendant to trial.” Under

Fed. R. Crim. P. 48(b), federal courts “possess the inherent power, derived from the

¢ Since his initial arrest, Defendant alleges that two witnesses have died. The first, Ms.
Banfield’s former roommate, was her live-in boyfriend and an “alleged narcotics dealer whose
testimony could [have] proved that the drugs found in her house [were] in fact not [Defendant’s]

PN N U TP TP IS . . -
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The second, Tina Francis, was a source of information who “could have testified and been cross
examined on the inconsistencies and misleading statements that were in the affidavit
[accompanying the criminal complaint] prepared by Agent Persson[.]” Id. at 13.
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common law, to dismiss a case for want of prosecution, whether or not there has been a
Sixth Amendment violation.” United States v. Furey, 514 F.2d 1098, 1103 (2d Cir. 1975)
(citing cases). However, “[t]he rule clearly is limited to post-arrest situations.” United
States v. Marion, 404 U.S. 307, 319 (1971) (footnote omitted); see also id. at 312 n.4
(“[1]t is doubtful that Rule 48(b) applies in the circumstances of this case, where the
indictment was the first formal act in the criminal prosecution of these appellees.”).
Accordingly, “[t}he federal seizure of an individual and subsequent release does not

trigger Rule 48(b).” United States v. Benitez, 34 F.3d 1489, 1495 (9th Cir. 1994). .

. - _.. A defendant who is.arrested and released is not without.protection from an unduly- -

delayed prosecution. For most crimes, including the ones with which Defendant is
charged, “the applicable statute of limitations . . . is . . . the primary guarantee against
bringing overly stale criminal charges.” United States v. Ewell, 383 U.S. 116, 122
(1966); United States v. Feinberg, 383 F.2d 60, 65 (2d Cir. 1967) (holding “the only
lapse of time prior to arrest” that will activate a presumption of prejudice “is that
established by the statute of limitations™). A narrow exception exists for prearrest delays
that “impair the capacity of the accused to prepare his defense.” Feinberg, 383 F.2d at
65. In such circumstances, the due process clause of the Fifth Améndment “requires the
dismissal of an indictment because of preindictment delay only when the delziy causes
‘substantial prejudice’ to the defense and the delay is an ‘intentional device to gain
tactical advantage over the accused.’” Unjted States v. Hoo, 825 F.2d 667, 671 (2d Cir.
1987) (quoting Marion, 404 U.S. at 324).

" The government contends that Fed. R. Crim. P. 48(b) does not apply to
Defendant’s Augusf 27,2015 arrest. The court agrees. Defendant was released two
hours post-arrest without the filing of a criminal complaint or an indictment. See Benitez,
34 F.3d at 1495 (affirming the district court’s denial of defendant’s motion to dismiss
pursuant to Fed. R. Crim. P. 48(b) because defendants, who were released to state
officials following their arrest, “were not held to answer . . . until . . . federal charges

were filed”); see also United States v. Caswell, 2013 WL 1563093, at *2 (N.D. Cal. Apr.
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11, 2013) (holding that Fed. R. Crim. P. 48(b) did not apply because the defendant “was
cited and released”). _

Although Defendant argues that his initial arrest on August 27, 2015 offered the
government a tactical advantage in “rais[ing] the drug amount involved in this case which
in return will raise [his] guidelines” and by “adding additional defendants,” (Doc. 277 at
11), this is not the type of prejudice for which a due process violation will be found. As
the Supreme Court explained in United States v. Lovasco, 431 U.S. 783 (1977),
“prosecutors are under no duty to file charges as soon as probable cause exists” because
“[t]o impose such a duty ‘would have a deleterious effect both upon the rights of the
accused and upon the ability of society to protect itself.’” Id. at 791 (quoting Ewell, 383
U.S. at 120); see also Hoffa v. United States, 385 U.S. 293,310 (1966) (“Law
enforcement officers are under no constitutional duty to call a halt to a criminal
investigation the moment they have the minimum evidence to establish probable cause, a
quantum of evidence which may fall far short of the émount necessary to support a
criminal conviction.”). This maxim is particularly important in cases involving multi-
defendant “criminal transaction[s]” such as this one:

[Clompelling a prosecutor to file public charges as soon as the requisite
proof has been developed against one participant on one charge would
cause numerous problems in those cases in which a criminal transaction
involves more than one person or more than one illegal act. -In some
instances, an immediate arrest or indictment would impair the prosecutor’s
ability to continue his investigation, thereby preventing society from
bringing lawbreakers to justice. In other cases, the prosecutor would be
able to obtain additional indictments despite an early prosecution, but the
necessary result would be multiple trials involving a single set of facts.
Such trials place needless burdens on defendants, law enforcement officials,
and courts.

Lovasco, 431 U.S. at 792-93. As a result, “to prosecute a defendant following
investigative delay does not deprive him of due process, even if his defense might have
‘been somewhat prejudiced by the lapse of time.” Id. at 796. Any other approach would
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developed to obtain a conviction would pressure prosecutors into resolving doubtful
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cases in favor of early and possibly unwarranted prosecutions.” Id. at 793. A
defendant’s Fifth Amendment due process rights are thus not violated when the
government “refuses to seek [an] indictment[] until [it] is completely satisfied that [it] |
should prosecute and will be able promptly to establish guilt beyond a reasonable doubt.”
Id at795.

Because Defendant concedes that he cannot ascertain whether the two witnesses
who died would present favorable testimony, “[t]he assertion that a missing witness

might have been useful does not show the ‘actual prejudice’ required by Marion.”

United States v. Mays, 549 F.2d 670, 677 (9th Cir. 1977) (emphasis -supplied)"(citatibn R

and internal quotation marks omitted); see also Feinberg, 383 F.2d at 66 (holding that
government witnesses’ memory loss “would prejudice the Government rather than
[Defendant]”). “In light of the applicable statute of limitatiods,” the possibilities that
“memories will dim, witnesses become inaccessible, and evidence be lost” are not “ih
themselves enough to demonstrate that [Defendant] cannot receive a fair trial and to
therefore justify the dismissal of the indictment.” Marion, 404 U.S. at 326.

For the reasons stated above, Defendant’s motion to dismiss the Indictment
pursuant to Fed. R. Civ. P. 48(b) is DENIED.

D. Whether the Indictment Should Be Dismissed Pursuant to the Sixth
Amendment and the Speedy Trial Act, 18 U.S.C. §§ 3161(b) and
3162(a)(1).

Defendant argues that the delay between his arrest on August 27, 2015 and his
indictment on March 22, 2018 violated his Sixth Amendment right‘ to a speedy ftrial as
well as the Speedy Trial Act because an indictment was not returned within thirty days of
his arrest. In support of this claim, he argues that “[a]nalysis of the policies behind the
Speedy Trial Act confirms that perhaps more significant than the aciual filing of charges
is the defendant’s subjective belief that charges have been brought and are pending.”
(Doc. 265-2 at 5.)7

7 The cases Defendant relies on are inapposite. The Supreme Court abrogated United States v.
Cabral, 475 F.2d 715 (1st Cir. 1973). See United States v. Dowdell, 595 F.3d 50, 62 (1st Cir.
2010) (footnote omitted) (“A quarter-century of consistent authority impels us to . . . hold that
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" The Sixth Amendment’s guarantee of a speedy trial “is activated only when a
criminal prosecution has begun and extends only to those persons who have been
‘accused’ in the course of that prosecution.” Marion, 404 U.S. at 313. “Until this event
occurs, a citizen suffers no restraints on his liberty and is not the subject of public
accusation: his situation does not compare with that of a defendant who has been arrested
and held to answer.” Id. at 321. Even though the “[p]assage of time, whether before or
after arrest, may impair memories, cause evidence to be lost, deprive the defendant of
witnesses, and otherwise interfere with his ability to defend himselff,] . . . this possibility
of prejudicé at trial is not itself sufficient reason to wrench the Sixth Amendment from its
proper context.” Id. at 321-22.

After his August 27, 2015 arrest, Defendant was not charged with an offense. The
Sixth Amendment waé therefore neither implicated nor violated by any alleged delay.
See id. at 313 (holding that a three-year delay between the “end of the criminal scheme
charged and the return of indictment” did not violate the Sixth Amendment because the
amendments’ protections are triggered only “when the putative defendant in some way
becomes an ‘accused,” an event that occurred in this case only when the [defendants]
were indicted[.]”).

The Speedy Tfial Act, enacted “to implement the accused’s constitutional ri ght to
a speedy trial,” United States v. Hillegas, 578 F.2d 453, 457 (2d Cir. 1978), was also not
violatéd during the time period between Defendant’s August 27, 2015 arrest and his
March 22, 2018 indictment. Pursuant to §3 161(b) of the Act, “[a]ny information or
indictment charging an iﬁdividual with the commission of an offense shall be filed within
thirty days from the date on which such individual was arrested or served with a
summons in connection with such charges.” Courts have “‘uniformly [held] that an

individual is not arrested under [§] 3161(b) until he is taken into custodylafter‘a federal

Supreme Court precedent has abrogated Cabral.”): In United States v. Beberfeld, 408 F. Supp.
MTOUS NNV 10783 ond TR CH2055 v Lupens 420 7. Supp. 500 (5.0N. 1. 1911 ), InE courts
determined the “arrest” date under a federal district court’s speedy trial plan, not pursuant to §
3161(b) of the Speedy Trial Act. See Beberfeld, 408 F. Supp. at 1124-25; Lopez, 426 F. Supp. at

384-86.
20



C-30
A-467

Case 2:18-cr-00030-cr Document 284 Filed 11/20/19 Page 21 of 22

arrest ror ine purpose ot responding to a tederal charge.”” Bloom, 865 F.2d at 490 (citing
United States v. Johnson, 815 F.2d 309, 312 (5th Cir. 1987)). Because the Speedy Trial
Act “was the product of legislative compromise,” it has “very limited application” and
“must be read strictly.” United States v. Gaskin, 364 F.3d 438, 451 (2d Cir. 2004) (citing
United States v. Napolitano, 7¢1 F.2d 135, 137 (2d Cir. 1985)). “Accordingly, [courts in
the Second Circuit] apply §§ 3161(b) and 3162(a)(1) to pre-indictment delay in pursuing
only the specific charges alleged in a pending complaint.” /d. at 452. An individual who
is “promptly” released from federal custody “without the Government filing formal
charges” is not “arrest[ed] within the meaning of [§] 3161(b).” Bloom, 865 F.2d-at-490
(citation and internal quotation marks omitted); see also United States v. Bagster, 915
F.2d 607, 609-10 (10th Cir. 1990) (“[A]n arrest followed by an unconditional release
without formal charges is not an ‘arrest in connection with such charges’ sufficient to
trigger the time requirements of the Speedy Trial Act.”); United States v. Davis, 785 F.2d
610, 613 (8th Cir. 1986) (“[A]n arrest under § 3161(b) means a formal arrest, such as
when a complaint, information or indictment has been filed.”); United States v. Solomon,
679 F.2d 1246, 1253 (8th Cir. 1982) (“The speedy trial clause affords no protection
during a period that charges are not pending.”).

On August 27, 2015, Defendant was “promptly released from federal custody
without the Government filing formal charges.” Bloom, 865 F.2d at 491 (citing Johnson,
815 F.2d at 312). As a result, the Speedy Trial Clock was not triggered. Bloom, 865 F.2d
at 491 (holding that the speedy trial clock did not start for a defendant when he was
released from federal custody). When Defendant was arrested again on March 9, 2018, a
formal complaint was filed against him on March 15, 2018, and an indictment was
returned by March 22, 2018, within the Speedy Trial Act’s thirty-day period. 18 U.S.C. §
3161(b).

To the extent Defendant argues that his right to a speedy trial began at the time of
his initial arrest because the disabilities associated with being arrested, such as the
retention of his fingerprints, photographs, and other evidence, led him to believe he

would soon be charged, “[t]he Speedy Trial Act does not protect the man whose peace of
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mind is disturbed because, though he is not under arrest or out on bail and no charge has
been lodged against himﬂ, he is likely to be charged.” United States v. Janik, 723 F.2d
537, 542 (7th Cir. 19533).8 “Unless and until a formal criminal charge was filed against
him, neither he nor the public generally could have any legitimate interest in the prompt
processing of a nonexistent case against him.” Hillegas, 578 F.2d at 458.

For the reasons stated above, the court therefore DENIES Defendant’s motion to
dismiss the Indictment under the Sixth Amendment and the Speedy Trial Act.

CONCLUSION

For the reasons stated above, Defendant’s motion to suppress (Doc. 265-1) is
DENIED, and Defendant’s motion to dismiss the Indictment (Doc. 265-2) is DENIED.
The government must proffer additional evidence should it seek to introduce Ms.
Banfield’s pretrial identification and any in-court identification by her at trial.
SO ORDERED. _

Dated at Burlington, in the District of Vermont, this QUX;S/ of November, 2019.

Christina Reiss, District Judge
* United States District Court

8 See also Hillegas, 578 F.2d at 458 (holding that approximately three years between the
-dismissal of the original indictment and a new indictment did not violate the Speedy Trial Act
because the defendant “was free to come and g0 as he pleased[,]” and “was not subject to public
obloquy, disruption of his employment or more stress than any citizen who might be under
investigation but not charged with a crime”); United States v. Flores, 501 F.2d 1356, 1359-60
(2d Cir. 1974) (per curiam) (examining a time period when defendant was under investigation
and not charged and holding there were no speedy trial concerns because “[d]uring this period
appellant was not euhient ¢ any of o diatiize Lo50viainad witls Using under arrest, ine subject
of a complaint or indictment, or in the midst of a criminal prosecution,” and thus “was under no
more jeopardy than any other citizen[.] [T]he fact that he might have been under investigation
has no more effect after the dismissal . . . than it would have had before his arrest, that is, none™).
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UNITED STATES COURT OF APPEALS
FOR THE

SECOND CIRCUIT

At a stated term of the United States Court of Appeals for the Second Circuit, held at the
Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on the
6™ day of July, two thousand twenty-one.

United States of America,
Appellee, ORDER
\Z Docket No:20-1678

Korey Stewart, AKA Corey Adams, AKA Corethious
Patrick Bryant, AKA Keith Young, AKA Steven Allen,
AKA Skip, AKA Gutta, AKA Slim, AKA Dash,

Defendant - Appellant.

Appellant Korey Stewart, filed a petition for panel rehearing, or, in the alternative, for
rehearing en banc. The panel that determined the appeal has considered the request for panel
rehearing, and the active members of the Court have considered the request for rehearing en banc.

IT IS HEREBY ORDERED that the petition is denied.

FOR THE COURT:
Catherine O'Hagan Wolfe, Clerk




