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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

P&’ For cases from federal courts:

The opinion of the United States court of appeals appears at Appendlx Al to
the petition and is
[ 1 reported at ; or,

[ 1 has been designated for publication but is. not yet reported or,
[><} is unpubhshed :

- The opinion of the United States district court appears at Appendix Ag3-%96to
~ the petition and is
[ 1 reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,'
[ ] is unpublished.
L] Petitloner is Onable T Reterndie Pobllation stmfios
[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ 1 reported at ' ‘ ; or,
[ ] has been designated for publication but is not yet reported or,
[ ] is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at ; OF,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.
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JURISDICTION

pcj For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was M_?’MI—

,D(I No petition for rehearing was tlmely filed in My case. A motlon To File Late Hos Mt
Been Timely Roled on(Fee Ayde ~ AY59)

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: __ , and a copy of the
order denying rehearing appears at Appendix :

[ 1 An extension of time to file the petition for a wrlt of cert;orarl was granted
to and including (date) on _ (date)
in Applieation No. A . .

The jurisdiction of this Court is invoked under 28 U.S.C. §1254(1).

[ 1 For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition fdr rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted

to and including (date) on (date) in
Application No. _.__A

The jurisdiction of this Court is invoked under 28 U. 8. C. § 1257(a).
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STATEMENT OF THE CASE
T Fets:
The plal R EF- Pﬂ*‘“‘ﬁw, Semes . rnage (Harnage), (T aninwate Incavceated
Withia and For Hhe Shate of ConmacHlort(the state), in the Costaly, and cure of +he
feprrtrent of CorrecHen (0.6:C). Harnags brosght sult namdng nontersus staff
Mewbrers of the Correctlonsl managed Heaithlore (CMH), vesponsibie 1ov the providion
of heatthcare servies to tha Thaates of Hhe B6iC. | for thelr Rilure and continved
refosais o provide ternage wefills and Yenewnls of his prescribed medlcadions mecesas,
o dremt the pladattifs chomic medlcal Conditlons These claims and dfendants,

howseve 7, R not refevant 4o Hwe [asteri J/Sfa‘?'q- and f@}f”& ",

Tostead, on or aboot Moy as,aéﬁ,#ne State [ntervened, on wﬁef&mﬂ
defendanis, and entered fato « a:e:tﬂeme_n-} Agreement and Ee,leq:ew( A3 - /‘\8335,
wiHh Hu.m_agg_ (-Hm c.ﬁreemlb o resolve the dotdon . j:n Hie agreecment, the plaia HF
agreed 4o release the defondants fur a nomber of Concessions Ao the state,
/'notu&lw? , inter atle that -

" Hacnage shall be-permitied 4o purchase and obtain Hhe £llouin
Heas if he is approved for the ems for medleal Ceasons oc justificitions. ..

Bath pactles ogree thot .. that approval Wil not be uncéasona bly withhel( :

Q. & second pillow, and
b. q.of»rbVeA sneakers and fo- dlc.betic fba%—z' roce ¢ "::'-J )

- (emphasicadded) (A330, 63 A(i) () and(B)) .

FAE, Forther Kebs shail be co4 Forth balcw) as Necessary
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Yhe pktfm-\—l-‘cr neﬁo‘HoA—eA [fn 39—94 Folih , Ffor these concessions 4o address Lis conems
he /s an indlgent tnaate whe Cwi- Fwdna.ée Sneake s from Hhe prisons
Wm“-:a(&-’ due 4o exdeasive obllgations +0 his fnmate accounts (A 193 £ 15 - A 193:9;
A3 ~ARale ; AaST ~ A261 ; Al :3—‘{): Hc\(mg-e 5 also o diabeti (Ara: ,_3(,’

Ale: 1%, AdL: 4 ; AI3E Plo~/3 ; R 2RSS 7-33 AN s a0~ A4 "l),emé @s&bo, :
extvre mq,v.( canHous with Wy feet, due o his v’e/v Snahl vedns in hit feof and
le.3; ; ond is ok an extremely hel jkﬁe»«eé, sk of Ulcerx, leslons and Fost
Mfuﬂ‘};.on«S- (A172:4~ Arey:a s ALY ~ANSZ I3, ARRT4~/A; A4 A0~

A242:7).

Platntiff curvently swins o pair of black Reebedk 5neakess, (A1« 1945) (tha
Reeboks). The Reeboks iere puchased by Harnage on o abost Movemlnr, 2013,
nwhl nine () Yemr¥ oy (A 1812 18) The Reabo&fm-kﬂfrﬂ; agart andina
Sedous State of discepalv. The wsha'onfni arvund Hhe ankle, the fascle down the
whele center of +he sneake, and under the foes; has broken dowrn completely,
e,;cfosr‘n? +ie hard In-\er.’o-f‘-;cru"e(#te Saecke. . [& 154 ' Qo - ALES /OYSQE also,
ANR: 24~ K1T3:8; AIBA:3-K) This deteloration is Couslng plainttff /rclttlon,
discondort and ;'M‘ocdrln? his ab) (Pﬂ-( $o ambulate Freely. (A172: 24~ Az as;
AIBR:3-IL ALY 180 — ALFS : t0) (see atso, A V56 24 - Algo: 4). Hernage wears

+he Reeboks dotiq . (A 151 &L~ A152:]).

The ReebokS deterforation makes thean Nearly unvseble . PespHe Hhisr breakdasm
and Hhe [ reffetlon and dscomfort, Harnage Contlnaes +o Use +he Resbsks becosse
he cannot 9o arovnd borefot. (A IBR:UY > ALLT: 13-14) Otherwise, Harnepe
psoutd be forced 4o uHlize Hhe state issced , Sllp-0m, sSneakers Known as
"Jacicte Chans"(the Jockle chans) (A 185 1 19 — Ast: Y ; R167: 10~t) Horrage has
Worn the Jackie chans on sevemt occasions prfo/-i‘c his Qo713 fardh.re of

€ of 33



the Rocbexs.(A15s: 19 - A186: 14) The Jacife chans are very unconfarthble,

becaxse +ke;7 are made of a thin, ( cu'ak jcanvas materdal, atached +s a+hin
sole. The canvas materdal (s SHEE and has no G.rffnfonIn? +o [§, cansli g N
vub a.sodws-)— e anakle, heel ,o.da}le_r derndan and -}é‘pvmp the foof. The -r"’"‘,

[s so Hln 1+ Feeis L/ ke ms.m»ﬁ on hasd stone . (ALES: 19~ AI56: 1Y)

Harnage is estremely fearfs) of be)'ki ralegaied ¥o Using the Jack fe Chaas
becavuse the Canvas -(\:bbf’l«7 and fack ooc’wsh:’cnﬂr? JrAfates fhe sKin and wild
{mani nently ceocise leslons, Ulcers and billstess, +he very '+L¢’r5,.: thea - ducters
howe. waraed H‘Rf"\ﬂﬁg_ +o preveat, due 4o the @freme risks of food ampittlons
From Hhe loss of bloed flow +hrough Harnzges “ve/nj Hhin" velns. (A189: 20 ~
#190:4) (see elso, AlY : § = Alis)3), The defendants do net dispuite +he
,ato.énHFf:fr clafrs Hhet +he Reebos are 1n a sfate of fotel and Complete
dis e patec (Al%S : $-10). The Reebiks have J,e,jra»&a& rmaee. Shnce the keqrfhj

on Aujofﬁ AS, AL .

T an attempt o proacrively mitlgate +he invubnent risk of Serlous
f?ljjsfcd inyvry, [(nc,tc.)c“n.? food qm‘ow}wi-lon} j Hornegs entered fnfo +he
g reentent (A); AL98 - AAoH), with the stade, The agree niet was fimtendad
do afferd Harrage, Jnteratle) +he ablity 12 have sneakers Seatto him fom
Fouily and Friends cutside e foclilty (AV92: 11-35; A2z 924 4 204 23~
AR5 1 19) . This clause of Hhe agreement only regulred +hat Harnage be
uQFPf‘OV‘ec‘ for He Hens for medleal veasoas o ju;é—(ﬁkq}(om" bt fra.wke.é
Hhad Hornage ‘shotl be permitfed and that Hhe " approvel wail not be
Unieass nably vsitbheld. "(A199: 3- - ARols A4~ A 2ot R)Thir Contesslin
held slgniFlcant voloe for Hecaage, wihe dook less micnes in meaklhg He
g9 veement, and ackd as an jndute meat For Harrage o wesolve dhe
Tof 33



acAfon. (Aaoz: 6-24).

However eshen Harnage was Seni for +he medical appraval, 01 Geraid

va lletia C\fo.uem) , Was never { nforned of fhe agveement, nevers Infovamed

of the stmrdard that +he approval Shott be perndthed and wouid “rct e
Unveascnably whhheld”. Valeta was never [adformed that he wrs fuppased
to be eveldoting Hovrnage for Veyular “eneakerss cndlor diabatic footears,
or & plitew ; sor, Hat Valhetta was suppesed 4o be looking for ‘meddeal
Veasims or jogH Fications * for granting the approvel, ar evunHwt he

had the autheddy +o Conslder ternage for Fhe rejular sneaiters. (Axye :ac-
A=R42:7T) Tnstead Vauetfa considesed Hornage Hhe sane as amsy ofher
Inmade, who 414 net have an agreenrent ; and never aven Considered wihathe,
Herncge wouid beneflTh From & new palsr of fegolar Sneakers, (Aa35 1 7-1%;
A 29019 - 349232 18 L ARYR; 23-AS), As a Yesult of +he stafe’s failuves, vallelie

um(eq,scmbb-, withhe (d Hhe approval.

OnNovember 23, 2013, plalntiff gave defordants a 2 cond chance b Goarect
the Matter and Was excawdned by Dr. Ricarde Ruiz (Rule) (4 Los - AL4S) Yet
ggein, Role was nat 1informed of ‘Hﬂz..'ajlze ment and its gperative shanderd.
(A133: §-(() Rove Solely considesed whethes Hurnoge hade med/cal
Necessiy for “speciaity Fook wear” ov “dlebet e fotisend’, (A (2l 12-23;
AlI3R:T-te ; Al22:25~ RI33:8; A/32:25-A134: i85, Ao i- &) ; At4(: a4~
Al 14, Alss 2a-2A5; A 1681 7-9), Applying the Same standard 4o facnye,
as he woull 4o any others lnmate coitheut anogrecment. (See, Al31:3-5,
Al33:14-33; AI48:3-7, AIS?: J-3) T foct, {nstead of loklng For the
mted) cal vewsens and §ustf ficatlons for jmf—(n;, the approval , Rsie weat

frato +he eaminatfon const Je,rir\j only uff;ech,[,ﬁ shoes' srhlh Rl
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adadts he specificaity “Feled+o cule ouv’ (A165: 1-3).

Move importeatly, Rote said re pm4e¢l7 Ahet he neve, wivld Conslder on
{nmate for reguter Sueakers (A1bo: -2, AJ9I:19-32; AJH\: Y -A192: Y ;
AIEE 1 7-F), Fovthers abheugh Rofe “made a deteradnation thet [ Hornage'd
did not (eciuw'\'e aung ather 43_3_0- of shee ... ["wmﬂj eaesral Sneakery wele
Fine” [A jax :6—97, he never a.ﬂofeveA +Hie ¥ gened sneakerss " and m\fmuonqblr
withheld soch approval. Multlple 4imes Rule +esHfled that rejuiae Sneake/r
[s whar CHarnaged wosld requine (4132113 -18) and appraved Hhat Harnsge
Yean puvchase Ceguler Sneakers '(A1vo: an. Yei, cohen asked “[IIF Mr

Horrasa had a patr of Sneakers avaliable tehim ... do yoo hove o medieal
oplalon om whether ov not he shasld... be able Yo usa thee necs smeakers ? ”;

Rote stated he had “Abo medicalf o;pz'nfo«\ on that. 3‘\-8,%0\7, e his fvb)ecﬁ'wg

chsier ' (A IY1 7 14-33).

The cubisle porpase of Rols's rmvalvement in the exandnation wasde rende
his medlca\ opinion anthe reasons and jusHFlcatlons for /aﬁfmsjq obtalal
New Sneaikess . //o-h.b(, , Nelther Valleta or Ruix are podliatrists or Specialies
n Feed o diabetics. Since Rute vnres Senabl withhe ld et medleal opialion
0n svieakess, Hurnage s denled the sneaiers he pa.[&f'ev,l»? afidend, which
covrently Sihon a shelf /nthe costed, of Do, daff Rutr declaved +hat
"there's Mi—klry L he's] Going to O'FFQ/D'/GJ"'LGjej I deres of sneakers®
( Al4a: 3—“’) . Yespite his Qckmdfeéjmen-ﬂ FHhet news Sneakers could be moaore
Comfardable, allevlode gain and that “thece wouvld be ne Med /cql reason
4o say Sonreone Cannct 7e.+ a new peaiy of Sneq k«efsru”ﬂ! 93 : 17~

Args: 7).



IC. ARGUMENT

1. A stote Viclates The Exp vess Materlod Terns of A Setlemet Agreament

By NLJ#L? To Tnfare The Pedsfon Maoker 6f The Standard And MWL)

To bvent Oiscretrlsanry Approvols That Loennat Be Uhn fe&fcm‘:‘) withheld

The coov below falled 4o Cecogaize that because the docdors wrsre nof
Infornced of 4he stondard 45 ba applied tn consf derthng +he apprvals, lnctding
the *j ustificatlons ¥ clavse  wWhich Is @ matefaf doru of He agreement; and
4har Phe docfors were nat [ A s M-Hu.] were (“ecrv{mé ¢ Consfde
Hornage for Yegules Sneakers: Vaueia and Ruiz could not ok for and
evaloate the josH Flcatons +o grank the apprvals for regules Sneakesr
and e Second P.‘Icowx“'i'hue Justi Flcatlons fmw&, bv? eve nat mfded 4o
Fhat Hornags is r(hc.{{jen-} and cannot porchese Sneake t o +he pson
tonntissary, Hhat pladrtff s Reelooks are (n such o stufe of disrepair Hhat
Fhay could not possioly last +he entivety of Hornagels fem}-nfhj E yenrs
of Incarcerstion | ov that the disrepalv and continved use of fhe Reabeks
coutd cowse the very ulcers, lestons and uitlnade conprdaficons thas Henung
b«/ﬁdr@& Yo prevent ) as oo Id Hhe daskle chans Shovld he ko force § do rely

&n +he‘;(' Ugaagt

TFnstedd, the dectors examined Harmage and determdned Haat Havnage
A et (eciulﬂe “_f‘aec‘cc.(" &r uJJqu.ch“st+wec¢/, becacise et the Hme of the
@wams , Harazss had not gt Seffered @ physlcalinyury , rather- +han
/aol(}"\j toward Hhe prevet{on of these injudes, Soo , Valletts A233;/7—
42354 ("sinca there was ne evidence of any Kind of darage from fatanr
o his feek ... ; AYQIH-B (Y If he w-ieyelop('rn? vicers o ans sther kind of

/e of.;?j




lesion on the Bstem of Adsfect . .. Hhaf therefore he wowkl nerd Soue Sovd of

Spedial Foatwenr: i ). See also, Rolz @ A 11T (518 (v - Ne MasSe s, o 1o -

ampotatidns.. At Callose s, no sicerations, and ne slgns of infectHons.slgns of

///vfeczﬂcn . .-..7/2»-:: PEEEES « m o q,»«-'ou-}c.:}&vu,. ‘”) ;A0 15 - A6 C“J"m lt:naidnj.,,..

For deforaites of Hhe fook, [ they'vetad clubfoot o ampotations -  thar are...

Vlcers ... a large callodS.~ an vleeratlm - That’s wWhea T wistd dny Fo get

Serme efther maoided ghuses wcldv_c-_‘o shxeys, These are nat sneakers. These are

shees. .. Hhodt are made For patients whe ore dlabet . “); AI34: 19-29,

ANone of these fn)un( deflcentles were good cauk 4o w3fhhald +he
appreval. Neither Hha reguirement that Harnage be :o-/%ﬁe,/ﬂ«? an slce s,
|
infectln, cro bf?sa-}-,j ross pass; ampiteation ov any such ethe - wrs a }
condf4{om \’eﬁ‘ sived for Hhe Q,O(:rcva..\ . Primard l-, , becowse I was nod _Cu’a,a@‘[ |
“4o be « coﬂs'(ccler«;f{cnv'}b\ehj e tﬁﬂec{c«“*r Shees “, bv-g", alfe of (’efula.r‘
Sneakers ; Houeve r, Valletk and Rule were never fafvied fthis Smple
fock. An $y\jur«( , Is not a prerey vishe Yo cn Tndlvidoal md'nf Sneake s
Tnfoct, the opposte, taring Saealers cnd proper Yorfurayr [ intfended 4o

Frao.c&\\&-\\r preventy 'cnjurr .

The cowrt below, was clearly erreneous when Hmade a ﬁbul)n? of Sack,
ﬂw@u\j that :
br. Ruiz's opinlon, bosed on his medical Judparet was thatHhe plalatiff. .

had ne medlcal need fov- s1ewd, non ~specdal ﬁfn&kefs‘ofvéa*wqu,f
(ECFZNZI, A?g(wphgs): adde ).
Howevie s, this ic (n sark contrast and contradicHon to +ae < xpress fasHinmm,

of Rulr, whe Yestifed :



e

&:If Mo Ha/n.nje_, hed o pair of sneakerss avedlabie 4o hin - -
re.leaLr Sneakers now -..de you have « medlcal oplnlcn

o-n %e}kuwm*hzikwuﬁeém~-hmble4c USe

$hose new Sneakers T...
A Mo pedleal @pinton on that, Baslcaliy, (4 his Subjecthre

chaice. C A : 19-23)
T fack, Rtz ~refeq,'§£A«(=r edvicated fHhat H—fw'ruzﬁ.a sheuld have reyuiar
nen-speciedty sneakers. See, AIK 678 (“benerni shoes, gereral sneakers
wevse Flne .”); A)332885~ AIBY.I5 (“-—. v"a‘jolar sneakers s whed he wosid faru?ra-“);
Aldo: -2\ (“ he con porchase Teqolar snewkef‘»‘"); A o y—2 (“@,- So there wwid
be. ne medical reason 4o Say Semeone Cannot Ged a new palv of Sneakasr,
rlgint, that £1F correchiy? At Yes,") Yo defondants SHIN onrenssncbly
wolthine(d e “pprovals.

The courys concluslons were clearly e vonesus ‘h webphing the festimeny
presented Yo', fen H'y‘v-l- of the lssves lnveived ;‘r\ veso\iion of +he dispiie .(orm/m!.r'hj
e settlement agreement. “benerally, wr verviews 7uu+(avu of fans e nevs

questions of Facs fov clear errov, and matte s of discrefion for abuse of
discreton. Aca:.r&l‘uf/?, the district court's focdual ﬁadrr\}; regarding the
[Hesttuony of whnesses and fictwl lements of dhe ajreement Java Vedewnd

fov cleav efror,bd+ I4's conclosions about %er@ﬁoﬂaﬁw&-\ to faan) are Covieiwred
de novo . see, Unted States v MiMan, & Fi3d Lo3%, /692 (24 civ. 1983)(“ We. vevlasy
+ha distAet court's ffnéfy?f of histev{cal Facts 1n Hiscase for clearrror,bos

e veviews is UlHnale CesoivHon ef the .. 155va cle—'ww-")(m’ quotatdina

marks | brackefs and cifatns onitied ) Ben)endy v Freser, 343734 35,42

(24 cir. 2603),



" Yv\—, [in 4he preseat acton 1, +his Foct [ favo J!ok&*{éw? ey be. sovmewhat 4oo

blonwk a_deol fov Hhe detkate tusk of (‘e-vfwmi $he Emo..wf.l iSsves aA hand, s/nce

S ome of the toncluslons ee mosf reviews do not Tnvolve quesHons e&ddrfvd-.,

of lauw ov Fact. qu.-[ vest Ic(umre/t«, within the districs ourt s <[-.r4—7 as fack

Finder ; yer some otensibly foctnd Fndiys Snpllcare Lieg el Comeluslans.”

Benjamin v Fraser; Sopra 343 F-3d at 43,

“our standard of veviews of a-trial court's fh‘-ui[)«j and Conclusons in Conmectlon
wWith a motion 4o [erfore a settlement agreement ] /s well daflned. A findin
of Fack wik not be dizturbed vwless i [s clearly erroneoss faview of +he
evidence and pleadfings /i the whale vecard. , . thhere the Jegad concloskins
of +he Cowvt are challemged, we nusst dedereiie whetbar they are legally
and logleatty correct and whether Hey Aind support lnthe Fachs sef cut

fn the memorandeom of declslon. e, anl the frcks of -/—L&*fesﬁmon? ot Fsfre

Sare v. danking, 83 Conn. App.ill (acoy), queting Sete v Bjericiond,

A district court masy abouse its discretin when i$ veiles on leary erronsous
F{,‘AIL‘?; of fact o Gn errer of laws in rolllnf o the .o Mok lbn +o EnFvce e tfoment
Ag reement. Covine vs Pukelis), 967 F24 73,77 (24 ¢ 1993), “4 Setlement- nermally
embedles @ comprondse : Hhe parties ecorsadze on Costx and elinduate rlsks
and, for Hiose valoes, §ive up somethisg which cach wljht hacve gafned in teakiny
Hhe Vtigastion 4o s onclusions ... The porpose of the [agcement Juust-be
Glearned From h5 Foo Cornes , and the decree reflects the UnAer.ro‘un—.‘—féy ef
+Hie partles, and defereace is pald 4o Hhe plain niemndng of the langeage . aad
the nerrecd Usoge of the s Selected. The teras of Hhe ag reement I dhiz
Case are cleas and Unamblgusus amd must be accorded +hed normal lmport,”
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Fegular sneaxers, they fajled , and Tn fact vefsed, 43 have appifed dheir
medlcal apiifon and Judgaeat on pladntiffs medal neads «nd J Ut cadfang
for obininfig a new pals of sneakess, and the State breached Hhe ferms
of the agrmement when i+ o572ed to make the conslderati{on and medll
opinfin and then refused f«yff“MmU__;_m\ﬁgM#‘(&e,A 14014 ;

AlYo: ll’-aa; AL 1g-23 ; AHA £ 2-4),

The agleement thos granted Harnoage -Hae,ffﬁhk +o cbhtalh srneakess and

o Second pillowd If he had o medical need fr-these flens ar [£ there ere any
Justiflcations for #he snoakers and pitlow . (A330, F 3A G Herage shatt
be persitied der .. obtaintheflleully Hens [f he ls approved v fhe items
for medlcal Ceascns gr )‘ﬁtrﬁggﬂeﬁ')(ww&d%\m app ol
ool nat be “onreasomal iy withheld “, xd. TF Hhe approval was withheld
b cavse +e dockors wese not Inforwed of Hhefr authortty Jo Gomg/dorand grat
approval For V‘e7o[a¢ sneakess, just becavse Y pactors dows [ mrw(.,‘j
prescAbe Sneakess (40 1) Both dockors refused o Consider tarmasers
neel or JustIFicatlins Fior obtadining new, reguiar Seskess s nd thelr
Festinconles clearly reflect that peslon , This refusal s grant Hhat
Conslderativa [s a breach of e aprecment. The State's docfovs fatled do
apply +he “Justt Fleatlons” stendard ) and Cetled cxclushiely om +he medical
racessity Standord applicable 4o aW jnuetes, bacaute they werr nob informed
of e agreements Clause axrther zirg Hhe vediced approva(threshhald, and
Ao state Hhe refore breached *Najfzen«f-‘wd,

The vefisal 4 conside - Ho«vv.y-e fov reguler sreakers, ov reader @ medlal
or{rd&a e FC&JNRFFI needs a~d 3GSHF(CQ,-§-1¢»~,$-1G¢ ob’}«ﬁu’n} resu‘la/ Sneakfe /s
and o Sacond pillow, based u]ow\"i-ko. Ceduced "_josHF/C:»Hw"MM
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Ihmates, and Hhous, withhe id approval of. Plltow and £neakers unleasoncbly.

. Even widrse the dectors neves canshered tarnage fardhe regular freakers

s lern ‘h dhe Contrary WES T tne ).



standard, Constirutesr as a breach of +he fmf’”fe-:‘ CaVenst of;cmi-ﬁlﬁx and

fFoir daa,(rn? c Acesrding Feo the stadels ovum witnesses, the app rovel of a new
polv of vegilar Sneakess and a Second plitoul, comtemplated by Hhe agreement-

wsas {n fact fmgq_,ss)b‘we to sbotain Fom the doviorT Hak Qambnl Hornage. The

s herte's Fadloves and [nactin created e Condiitn whe e Hornege covld saly
obYain o second pilow and Sreakers if state doctevs determined Jhase Hems
were strickly MQAJCGJ,‘,\' Nnecessery . Houwerer, Hhe stafe dectorr testfled

that they categevieally consider plUows end (g ulor Snealie 7, (as oppased

o Speclatty dialeti Fosturar) +o ba “Conchovdltens” Hak are newe ~medlcatey
necessasy vnde S F reunastences. Tn fock, Hhe docters testfled Hhat }
Shere wos Vne o reason to even entertaln’ +he rulw_sfﬁr appraval be cauise
“LdJoctors doa't prescribe sneakers... a0 doctor is goling 4o Soy Hhis Ic q
most. B ARHA 113-2) ) A 1402 1-H) The " reaSO N 4o entertain the request

for appraved was the Setlemeat AgRement Hhat the doctors wern never-
Jinformed of as M+|‘Ldf("7_ll/7 +Ha a.ut—k»nrl-l-f. By prom-b’!mi +o F/av{égq P/(bw
and and sueakers subject 4o approval, and then W«U(fr\? thadt e.pprovel ! mfas;/bl? |
+o obiain, the state breached Hhe Ceveaant of Good fali\ [ plich (n avery

Coavvivrocet

R, The state Breached The Express Mater/al Tarms of Hhe A recment

And Viclated The Turplled Covenant of Good Faldh And Falr Peating By

Acbltvarily And Treationaty Wihhelding Agpavals Un recssnalbly

A settlearent a3 reentent s a contract which stauld be lnterprated QC.(A—.&L})«T

+s general princlples of Contract foww . Goldwman vs Comm'yr of Tntrernal Rwenve,

32734 402, 405 ad cir 1997) (MAs the settement agreement Comstihted a
Corhvast, g aneral prindples of Centrect lows massé sav@.mﬁ-: f:‘r}effe;ki-hn ) )
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Blandt Vs MXI T Vo, Covpr ST F- Supp.2d 304,307 (0. Conn. 2cw8), TH s

baslc princlple of Contriack joso Hiat Hie provis/ons of o Condred muss-he g{ven

effecs M@,-‘u)‘? Yo thelrderas, Movthevs Uty of Hesthord, 303 Conn, | 9 (a0,

[P ple just Flcatons SFupporded approvel of Hmr/wﬁg i g Vey vlar Meakels
and o Second PlUew. e state and its dsokova acted e senaloly whea
Censldaring whhathes 4o approve Ha pramdies (h Hhe Mlement agreeme.,

Povsuat 48 +Hha deruns of +he agreenient, Horatge “shait be perndtted to porchase

and cbotaln” a second ’pﬂm and Cegulor Seakers, Ssbjecd +o meddcal oppraval,

(Azaw, 53#‘\6\5) A pproved vias Hherefore required i dhare were Sy “medlcal

Vensens or yustificatfins , and Haat oppraval Wi nst be unresserably whkhed N
Td. Although +his promise wres'contingent vpoathe medleal approval and
evalcetion of Harnage by 0.0:C . medical ofClctals” L, 4ls approvel s net +o
“be vnreasonably Wit ld'Td. Howeser, Hormage wiu never ‘velucted
b-( the doctors Fov Vg Uik sasake s, A vT6loton of the o5 reentent, l'-/n/mgi_g
had o Alght onder Hals provision e +the plllcw cnd sneakerns f#'Hm, e

. b
Me&)ma‘ NecessQsy e R otherdise )u:HF—/eA s w W

Tnstead of applying Hhese stendords 7n geedfalth at leost one of Fhe

decrors predetermined Yhat I+ Would be propes if e “dled 4o vule out”

Harnege 4o @ven the dicketlc speclalty shees. (See, ALLs 2 2-%)This [self
de monStrzctes Phe bad FaiHh lnteqt of Hhe “evaloxtlons” and Pmr/;lu LAl et
g ravnds opon whith 1o Find a breach. Moveover, Hrat beth vallet or aula
FSled Yo apply e “jusHF/cations" stardard, and veRised Conseat withoufthe
proper infivaation, and whhaut a reasorable bas Is ; preclselsy bacacse Fhe shfe
never jnfarned the docfors of an ageenent, breaches-the seod Salthof
+he oy reeane—t.
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LJ;‘ " Hha Xg,c,avé cl‘rwf-l-, when a oon"(—m,cef—, Such as -ﬂ&&ﬁl@,ﬂ«ml—ﬂj%tﬁwf;

contalns @ provision dheot approval connet be Unrea soreloly withheld , auy
W’:"\a\\slﬁhs oF ConSemi i s avaldated on an gbjaﬁfmllm[}#w\— caonsiders

Yuhat wold be acoe.f{-wa-e Freom Hae Viewspoind of a Ceasonalble M"'”:C_GI vs.

High& baves , LLC., 350 FoSopp.3d 390 4o (s.0.4.Y. 35W0). Where dhorvis na

soond basls for a decisfon 4o withhald appravel, conds b this chredtorde

+hat C\,P'afb\/ecl be glven ov decared shven. See, e, Brviuia vi Notlonsc redd/ i
commerclil, Now 3199 ~ev-592 (E66) | aowo Wk 855587, at T (b, Conn. Jome 23,
2o00) . Pefeadanis have ofifeed no Ceassreble baskh Upon wt\fd\""u&? dunfed
a.‘arfom\( be cause '4-"\%7 neve s considerod (o7utar Sneakers, The bosls fer ¢he
dealal of protecfive “disbette fostesnc”, ars slvem as Hhak Harnage had nof

yn&,w%&as am, ,fn)..mf awamfw-l-n:f-lomrf

A chf’i—\zﬂw arbitrac Ly and therefove [ violaton of dhe consent clause"
when 14 refuses agproval “wihheut faie, solld and substantlal dause o reason

Buck Com Suldants Twe ., V5 Eleapointe Assexcs. , No, Cxv A 63~ s JLL , a4

Wbk S53t1es57(,a% *s5 (on) ) Dol 23, 2e004); See alss, Palton v. Educatlonal

TestHneg sarvice, 87 A.Y.2ad 3g4, 377 (’9?5‘)(44&/@. o. CoxAtreccd Vegulres
: 7

approved , Hale pledse fnclodes o promise Mot o ack arbltvar! i~ W;l‘/a#(nqjly
fn exercisihg that discretlon ) T+ is onveasonable 4o withhal{ apprcwal
bosed cn o $1ap judguent or preconcelved daterminatioms wihthet foking
elavanh fnformation [nto acconms or afterflling 4o fensn pertinant

Facks Phrogh investgation. Ambes Ref, Twe., vi Occldantal oif 4 éas o,

26l F.2d 235,239 (Teanp. Baner. et App. 1997 ndivg cotthbualdlig opprovel

Unreasonable where party Ailed 4v consider nomersus relesant facdos

and mads 1o fnvest garfon 4o dede rine Kay Fcts). Moreaver it li not

reass nable 4o Whhhald appval amerely becacse of Vague petfens of
I8cf 32



qPPnFi')o\-i'ewS‘ et 57ae,c)£f?, Sumof&—[rui basic. MCCO‘;M{. Belmondt,
Ao, 3:85 ~ev~ qeséerss), sewr WL 273 Cono, A ™5 (P, cona, duleg 1o, 28 af €

Sib noan. A eCory 2. el Mc(lo\.,{ v, Balmove, A6: 0% ~34cs3~ LV, Ao WLAIS195Y

(ad e doly “,W) Cful«ﬂhj Pty fn contenmpt for uwfmbf) (b_\ﬁa'/ki
CeanSent QM*—"\ZM Ve Son 91’%4%‘(.0{&%140\1 a.ﬁora«d a'f/\,ﬂ'ﬂsf 4o
FrdivAdeads was Hrad she “didnt think -J-kn.7 wa e w-{bprfé&e_“.) .

“The. evidence ad +fal showed $hat 4he e exlsied Mn.yv7 Knsunm Veascns
ov josHfications wesranting approvel of the sneakesr and plitow vndes the
agreement As tdhe sneakers, ValleHa and Ruiz tesfifled +hey Knew Harnage
has dlabedes. (Allo: 19 . 4225 : 7-33) Tndlviduods with dlabetes are
pocticotarly susce pHble to fot Tnjurdes, that include amputatons. (A1 :§-
AUS 113 ; ARa7 1 2-/3). Pr. Rulz observed, [A 2639; that Warmegels palrof
sneakers had ssles Hhat were Lovrn down YI[+The whale ooy from the
heeal dewn'. (A9 : 10)(See atso ATBY: 20 - 41857 s0)(“ob)ecrton. .. we de not
NecesSorily disagree whhthe 2xctent Jo which me Harnaye hes deccribed
any discepair.’) Harasge bovght dhe Reeboks nearly 7 gessr age and has

been Mf&\:’ +hea Mskmrydo,j, for at least Live (5) havrs pz/éw,,-
Since as1a. (ARl /¢ ~AI5R %])

Havrnage eyperiences “an;r’” and “-Hn?"'\iu T hic feed, winleh [o made
wsvse MLDL(’}V\,? the Raecbok s . (AlTR: 24~ A3 6‘) T foct he described
Wu.? Jo Lo +he deterlcrated Recbsks as /?ae(é’ai “ike mm‘r,‘f on ocks”,

CAlza:aY - Al73:5) Harnege i /"ml,fjem# and cannet porchase new snealers
Fromdhe prison Comulssacy . Ay money he recetves —/ncloding the Fords he
vecelved Under Hw ogreement - ic aute maklcally Captored +o pos
onrelated ViabtHiHes, (A9 ax - Aais 78) ol,m"x,‘n? sueckess be maijl
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s Hha only o phon avellable + i, bof dofig 5o veq ufres +he specha

permission o approved bargained for fnthe agreement. (Aas59:/3 ~ A1),
The sfate wosld pravide Free shoes +o Indigend (nmastes, buf the evidence
showed these ave a poor chafte for Harrnage, doe to hir diakete ¢, bacause
Hhesy are vy wneomfirtable’, have ne curhioning, and crecte an sxfrenely
high visK of biisters, and other didoetR Foet (sSves; (ncludiy e piifatfinsg.,
(R 1Bb: 1-19; ALED 20— A190 : 4) These facks, provide ample “juspficatlin
+o approve Horrnege to obtain feqular sulaicers by medl, conelrtent with e

Ma}hgé fo Thdet efthe sattlement ez?rmaMQmQ»,

As o q Second plllowd, Pr. Role testfled thats Secomd piilowd “might have
provided sonte comfortand rellef s Harnaga. (A15Y: 24-"Auss7: 1), Harnage's
X-rowys s howed “nulld cl.e_je,ne{a:i":\fe disease, which i baslcalty arthritls, in
his lumbar avea®, (A 125 6-3) Hovraose suffer s from chronlc hip and back pala,
which is not fuiy velleved 4o a bearable kvel; by his prescribed medicatlons.
(ATT4: 3-172) He clsSo Suffers Congestion thet affecks his abHﬁ-’ fo Sleep. (A 1724~
Af15 ) Beath valletc and Rule Krnew Warnege has o histor, of chromic pali
Fn his back and Wps and suffers Foua congestion and alergles. (A 135 (4~
A135: 25). And, bath docrers were aware Hhat Hcrnn?e wias presoribed
Mmedicdnes to atievidte patn in his back and redoce conpestfion. (A 126:1~15
RiI39:16 ~ Ao 7194) T4 is net advisable that Harnsge recelve mave pain
Medicatlons becouse Hhe doctors re€@ynles 4hat “overfreatfng parients with
medicotions and ethar Hhings can be potentially devastating ] (RISC :21-23)

“Ef‘jlw- veason we had such an oplate probles is prople we.re Sty Foo

missch medlcatlon, wWhich {5 the ofber side of Pain Caonteol. “OA 15T : 25~

ALET ). A of these reasons alone were soffltient “jusH fleaiftn' 6 Hhe.

doctors o 5 rant Hhe cpprovil. A g cond pitos wevld provide Harnege s}jMﬁ’m«w
o of 33




Con«;f;ré-i ok ow-bcrcl-) i-/noo/‘d-, a mose Convforfable Ib:‘-f ef{}nm,w l'w_(r

In miz\r)’ b/ewf‘\hr\? distress ax nf«va«—ba/ e.,(esfwﬂnj Hacnege's head. Had Hhe
state end Vi dockors been ﬁvwwfn.j e standards Serout fhthe agreement,
,//L,,_, cusold have foond M—P)Q jd:H'FfCA#'/&MI*Arv‘Aa approvais,

Tndeed , the stote dochovs adaitced that they had no medRal reason for
SHopping Ho.rnage Froum sbiatning a pillows and sneakerr. fov exarple, Rofx
rcknouledged that a plitows wos st medloclly contralndlcated (A 155 52 9).
He heas "no med f@qla'n’n:’on”on whethe  Herasge should be able o ose his
hew sneakerst. (Ri1dL: 14-33) encphasis adbed). Pr. Ruts even adnuitied fhat

there is Yo medical Veason to say somecns cannct 9ot & new palr of

sneokers,” (H: 1B I '-l-?)(wp‘w.s,{r qAAacD R

T addit{on  dhe doctor s faldle d 4o Caasonably Tamestlyate o - learna felevnnt
facks. Fov exaaple, Va lle tha wyote in his ncler Fhat he woold order X -ray s
e fore J.ec,fd,[/\.? whethe r += aperove Hi preadses Yeloted 4o a plllows. Bot, the
approvel was wiithheld hefore he even Jooked atthase X-voy vesolts
(A 244 : 23-25) ; (Joint sHipotation, FcF az4-1, p 1213, Thas, he withheld
approvel witheot Kuswing +Hhe condlHon of Harnagels spine and hip. For his
port, Rolz did net Ko ov ask Harnaage thow old his sneakars were, how
offen he wove thane or hew mamny hours yafda? he e re fhea. (A138: 25 -
R139: 10, Yot the docton withire (d Hhe approvals withost having any
nedleal Veason 4o dess, Hernage tha promised I4€mcs.

The eviderce c,ten.r[7 shews approvel uswes uh(wemuj withheld, and the

ot be (o) was cte.a.r[\' evroneocs mn s conclosions.
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3 . The sfate Vichted The Tuglled Cavenant 0f 6eod Fatbh And Flv
Deaiiagj Thahereat ITTa Any Sathlement Agreanment Whe, THs FallvreTo

T nfore The Peclslon Maker Preveatad Execotfon of A Matedal Tesm,

“E.Ij-ir Is axlomatic that He... cLo‘\-, of geod falth and i Je@lfni I5 @ Covenant

//Mf”eA fnte a contract ov Co ~frackval M&k\né‘f—d‘o K Rafalke v: UV\J‘IM{'{V! af

Ao Hoven, 129 lona-App. 99,51 (2o1), The. dirty of good FJth {c Ya vule of Gnsiructitn

designed Yo P HE Fhe (eagonabie expectations 6{3-‘-‘1&@%(&(44/\7 portes as -ﬂwLy

P/e_cwaxob{ fateded -r-w“ s E G:rnwlf-rf\j (Tne-, vs Frank Mo rceds R Sonl, Ting .,

267 Conn. 229, 352 (200).

'FV“‘*fS Fhe Mot Comurian = and mest Thagartant - agpllication of Hhe jm plfta[_

r_ T € ’
Covenant IS [ casesS wkero_, as here, " jlat b5 indisprte s o party P

e\}scre+,ﬂonq,rs1 application or interpretotion of a conk rack teram &eysen vs

Securitas Sec. Seyvices USA, The., 333 Conn 285,399 (20/6) ; accord hamdey

vis Spite) bed Conn App. 31T (3002) ("Hhe claim [that the covenant hes been

breached J must be Hed 4o analleged breach of a Speclflc Contract dern,

often one Hhat avouis for- discarefion 0 athe f*o.l“’“e‘f‘H'l%M @ lleged 4o have ‘
visleted the Jdﬁ)"), Bad - falth conduct niay be overt o~ noy conslstof ‘
jamction, and i+ nasy Jnclode evoston of Fhe Spidtof the bagyaln.” éraysen, !
323 Gonn.ar qoo. “[Wihen one party pershrag the corbract [ne marne

Hhast 18 UARWAU ] o e purpose of the Corvtrmat-and the JusH Fled

ex pecfations of the sther oty are thosdealed, there is a breach of +he,

Ve nand of good faidh and falv dﬁ.&“»’j-”j\a.nés’\f,ioac,ﬁm App at44.

Fhe sfeede s condockin 4Wis acfHon, amounts 4o acty He Sork of vnjustified
application of a discretlonary Condractunl vespons! bl sy Hhat Is Mot st
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e the parpose’ o f the Setiement agvecment and ontrany +o Harmagedr Justifiad
expectatlons’ See fd, The stete Inthis cose, promisad Horage that he would
be permiied to cltain o second plilos and reguiar SneaXers, Subjeot 4o approval
Hhar wWeuld net be Lnreass rabiy withhe ld . por, c\c,c,oré,n\? +o Hhe Ms, the
Joke wns on Hornege, because ne stote docte wovkd eves appave thase jfems,
becacta the state falled 4o M#\L«,’ were astharfzed 4o apprve the Hess
for Harnag e, pefaidants Fake He pasiHEn that in order 4o obtala apprand,
Harmose hod 4o demonsdrede a medlol need £~ fhe ltems . And, the statels

docdorsy FestH fled %g—&-'é-kﬂ.v.' eooukd neve . donchade Hhed e fnmade hag a meedfen|

need For comfort Heaws hke a Second pilicus o news, fegu’ku“ Sneakery, This
perception and positin makes It incposstble for Harroge do get approval £

T he 4esr( Moy establishes that Hhe sTete doctons sever waild apaove ¢ second
pilons o regular smeakerss as “Ma.&ico.u,s( NneceSSary' for exanple, Vhe deefors

tesHFlod Hrat there was “no reason +o even enterfain’ the requast for

appravel because " [docters dens prescrlbe Sneakess.. . dy doctoris getng
o S0y Hads s a wasst ... . (Aayz 2 73-a) ; Ao -q) Rafa. Specifically Hestifled
Har: “LUTF fb&o/wxﬂej did net reqoire medlcal shoas, +hen Here's natlading

L he's] geing to 6ffer him interwus of Sneakers," (A 14a; 2-9). Valetta
FestiFied Phanr iy was mor his R\e Jo determine cirethe. obtalalng news
sneokess wosld vedoce paln ov increase osfort. (A24/:19 - 4342 8), 0
whether a second pillow covld incresse Ccondfort (ARY3: 5-8), Regular sreakesd
are neta “speclalty medlcal equlpment” (A 3421 13-3). Tn Lck, valleta chase
not 4o Canst “whether Hhere would ba o beseflh Frow Just a new palr of
regolar shoes. (A 243 :22-38). Essentially, +he doctors Jestfed Hhat Fhes,

would net epprove veguests viedsted do vegulas Sneaked o a pilisu becawsre

R of 33




deating whth such everydes non-medical iHems (5 not+helr role. Yer the
State made 1§ Fhe dacters role 4o srfn'-oFF o»\ +he lrwm Maé‘,&a\ ('e,clugs»j—;;l
withaot +atllng the dectors of Heir rote inthe agreament. Tfthat brnet
cnMevosion of the spirft ef the borgain®and Hernagels justieled expaciation,

then VLNS"M)\T {_(, such MWQ"\. 5‘42,' 6_1‘-7_-9_-&_!1, AN Lo, af HOu,

i
i
A

In aé&#&m, vailetta and Roie fefused 4o *ppTIvVR e ' diatbedfc feoduear’

CMM nesa s considoral Yegular Smeakers at aW) ; and the Second pllia,
based c:m a sHerdard of strkf- medleal necesslly Hhat is Contravy to the
ag Veenent’s dexd and wou i rende 14+ termas meanbngless. The Jesfmeans,
1A HWls case esdablished that any fnmate ot all cansee a doctor and
obiabn a speclalty medlcal device o Aem, ot State ) pense 1 F +he ({em

is a medlcal necessify. Harnage cartalbaly did not necd +o bargyabn v dhis
lfijfw‘\-.l Rtz tesHAed +hat iF any inmacte at al(, wHh ov withavd « Settle ment
asfo-e.mém\-; W rides do be seen b-( re doctory -'ﬂvzx, Wi b Seen ,/(F’rlzl ;A3 -
/4!32%\', Aand, £ ansy lamete at all has Smedial neouar!fx} “Rr a ,aa.er(ar
lem, +he state doctors will dethelr best 4o geA +he inmate what he neads
(Adso: Lo -2Y), This standad applles to every lnmade , withor withsut o
Settemsat agraswent. The sade's pasi+on in B case , and the Fadlhgr

of Pra coovy brlow ; Hros tvns section 2AOV) of Hre agrecment fateo

& dead letter—an 2mply ) (Uosory prondse to provide , ner do ) nothing
More -H«au\ w‘n:u&- e.stH'hj prison Standard s and preefftes avtnm&, rapuire.

ﬁcﬁ", M 5(5' ot winat f,}&av\ of fhe aanemznﬂ- l(n/'l'eo'lclq:!. T4 was fntended
4o cfe_a::&-e. a I fferent starndad and process, and +o fzrov#&e Harnage
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Hhe porties Intended +he ww-i “juSHchcthm“ﬁ have a qufA?

differemt Haan .“Me&{cq,( need” (A ace:2a — A2ol: ) Hovwever He
de feadarmts have baea cilowed 4o exade M&plﬁ&- of M’b«fjdh,

‘»«1 ’lei‘l rof -let(Dv\i the decds/on nakers,

Te exvidece §in Hhis case esduboll shes +Hhet Hhe Stote doctors applied the
t3veng Stondacd . Ruin +-e.;{;z$\‘e.£ et he agplied the same stendard 4o
Hornaga i velatin +n dhe dabatic ot waar as he "o id R any sther
fnmate X (A133 2 3-g A3 - 23, He also Q,Ppu‘eA Hoe sane sfardard as
o Hha Second piltow, Hrak e wreitd have as Jo awy obhar fhmate vaguesting
an :‘w_m (A_a 3%.3 ~ AR3%19). Tnfock becass= mj«\kof&wcv- whas even
awave fl-lm,{- Hasnage had entered a satilement agresment d‘f'ﬂ\ai-emj
,o/cmd SQIS hcué been made ts Vrarnegse, -H—rz.p Cm_rtJnrf apply & differear
Sandard Hran -tk which Hhay routinely sre avthorfed . That rouing atharection,
does not atiow Hua dochors o apprave malled i reyular Sheakers) ov ¢ Second

piilous. Unfess Lof Cowvte, & Seflemerd agreeatent with Hhe Staie g rats such
MMAV‘H'V.

Fon sther werds, by notdeiting Hhe doctors, Hhe sfate :nﬁ-efpre&e_é the agrecwent
5 piamn Honk Harnaze Gor nothing that wes nof afremby avallebl to any
Sther fnmede  whith has no Valse 4o on agreement. The Court shosld hasre
ve)ecied the defendavts efforts 4o dradn He Stetek obligatiGns vnder
FIAGV) of e\ meaning, and if shey id have (ejected +he defladants
velease and wrdves definsas . However, fnshend the Gourds clearly ervonecus
-F.'néfnj; of faeA and conclustons of the defendants ob!fjed-(onf vnde. d-he
agrecwent, ;nc’uél‘af Hhak of (nfrraddng the doctors of +he standards +o
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a6s (1399

1.4

T ¢ et sattled +hat a (eleasz, belng a comtvact whereby a porty abandons
o clatm toa person agolnsh wimn that clalm esiits, /s Scbjecs 4o role
governing Hhe Congtructon of Gortraets .. The fhtention of the parties, theretore,
Controis tha Scaps and ARtk of Hu refense, and s Tntent (s discerned From

+he tq_((:gaggz Used and Hhe cf reonma storkey of the ‘f"MoJZ/J'(M.‘( Embalme. s’

Cupply Co. N+ &TRAnT#], J0F Conn. App. B, 42743 (2osT) (lnteraal qesarion
riarks and citations omited), “Usder Gatraet Lavs, it ls weit settled Hhat <
makerdl breach by one party dirchasges the other partys Lubseguent duty
Yo parform on Hae contvact.” (e iss vr Snoldesr, 313 Cann, RRT,R63 &e!‘!)&
This seme priaclple Meos Hat fateases in o stiHemenrt agreensiet- dsnet
become oparational vntll the ether perty perfora the ablffotins Hak
Consthne +he conslderatlon for the (eleases, Barnsteln v er, RUF an,

s, 63&'7361920)( “TCAYA Uncoved materda( fallor chpequnce 57 AR

Controcting PM+~T" discharges Oblfja,—k-(cms ov burde.ns u]powd-l\caﬂmf,eofk,)

FAR: The defeadants here, as +hird Pa.r‘k, Yenaficlavies of the Setilemendt agreemant, Cameat

enferrte the releases (£ Hu Stte (he porty that Slgnad Hae e tlemed-ay reemwear)

wav id ned be able 4o da So dueo s b.wofwdm&.(he;&no} Hd Pev; oo v

Otis Elevaker ca-) 6532 Fsupp- 31, 231 CmMs. 1252 “where - -. a Fhird party
bene ficiary Seeks denfrce g Contralh, (f shands /a the shoes oF the promiseas
and §5 subject o any of Fhe deflnses avalloble apafnst the prowdises.”); 125 ¢.3.5.
Controcts F552 (“rhe rights of a +Hhl rq(' person te enforte & Contrack made o
hi3 or her beneflt de perd on its tecmns, and are ne greater thanm iF itulere bafng
eafor ced befween enfivted betuienn the ordgliel porfles. The Hhird pessan (s fhne
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T addition be_}r\j estabiished Jawd Hoadt a f;a_p[j brzq@l\[}’ a Settlemeat-
ag rfeesend. Canncd fe,(7 on a Celeafe |Athatl Same .Q:(He;mem&-v +he lQnﬂm;j_Q

of Hhe Settlement agreepeni, n Hhif actling alse supperts +he concluson +Hhat
He roleases hove no effect until the sfafe performas, in g sod falth, its
obifgatlons. The (elease pre VIERns flthe Settlement og reement e made
U/n conridesation of the agreaments by the state setfovth (n Sectn 3CA)
(5ee, A220 , Setlement Ay reemertF 3 (), Those agreementsthad ave
ppliciHiy, o conslderation for the Celaases hclarde Hhe promises Hhat Hasnsge
UShail” be porratied 4o sotain a plllow and -CMM’?(AB-&Q F3(R);, AL 19~

AacE io),

There is ne marit fo any clafm Hhat Hhe release become effective vpom
de.ﬁvlex\-, of +he Sedleaeqt pasgme i -s'oigb.} . Thadt fmA;\mi ,g,wre_r +he broade,
t/n‘\—mc\.vo—!-o’w( largoage of Secton 3(B) Q%p/e-s.s’l&, 34&9‘\7 Fhad-Fdhe refeme,r
ave made T considesatdon of +he ag e ments by the Shute Sod Fovth {n
Secf{dn 3(2&),“A Sedlement ogrecaant c,,,.,&qp“r,\j a refease “ust be
vead os a whele Catbe ~ Haan o la;h[nﬂ a certaln phrase, -few‘f-e_o\.c;_r (e
Sectlon of the agreement.” Banan v. Stede Facm Lioyds, A6% 7517-cv-caey
Rely WLISTFESR  at *3 (5.0. Tewx, Mor as, 2s(8). T A alse mudh by yead fn

acCovd oMl the el_czh( of g oed fafth fmf{(cf} in @\ Contvacths. The Caurds /mléi'y

better pos)}fon ‘+Hhan Hae cc.'v'{-rq.ﬁHn? party -qu«;‘\ whisna he o ¢ She clalus.').

Fuz Essentally, and in effect, Hha courts declslin brtow, has gpeaed the dos—Tfo
| altow Hhe stake of Connectet to freely enter it Settlemenatagreements
Wit o shwilar Clavse ) pa foron o that clavse and voll ahg and all of/ds
other ebllgat fons Unda, Hhe oprecmant.
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)
below, fx Such +Hhak Hhe stafe (s free Fo plck and Cheose sne promise +o

Fm wihile ngd\r\f +ha o‘f-[ﬂﬁfpfom&o_s Hnade and sHK vecelve all of Fhe

1 (s of +he Setilenment- agreemet Thas [¢ net a feasanalble f%qxp/é:fad-(bn.
Ton Hhat line of thinklrg  the -sdade wowld have Hrcentive 4o promiie fumades
an:r&kﬂ\:] onde~ the sun do 1 ndikie Hiea Thts Setlerents, evade thefr obilgatfos
a stHpdlaAfn of dBadival, and the Meleases are ot effeedfin, unA-ll Hie sfoadel

breach ofthe Setiieme.n agrecment by coved .

Therefere, &&MWJ}N o fass and ok srere hearly erremesus and
PMW&(/F'F prays +hir esurf gzt M.rfed-EH?h Ho de e clens bovrbarter of ay ‘

So AK\esmeat o?/taw Fhed end fedesaf /%GJ%VL. ®

T, conclusion ?
Lshen {nnwfes Flest arrive :' ~ prisen, dhesy are a lowed o Kewp thelr ovm Sreakecr ;
from outslde the patea as LM7 as the Snealikess Meet D.O'C.jufia.lh\e;‘./ Far !
instance , crrivi ng [Austes eue peradtted sneciers ou outside that ore

blaek, gray , o white ; cost aramd ¥ 2662 and do net have stee) dees.

Once Hhase lnlflal sneakess wSear out, Munrates wid noney fin dhelt Trwmate

FAY: The 0.0.¢. has o st oF requlre ments for Sncakers that may be wovn by invedes. The
PG Adndndsfrative PlrecHve ¢.fo (aaelilcble ot h%ps;‘///adydm{,c/}. gev/poc/Ap/
AP~ Chapler -6). For exarple, the sneakess must be blask, while or 5oy, cost
approximetely 4268% o (ass, @nd Canned have stee(oas, The Sethlemend agreementls
Feference o “approved sneakers (320 /s in relatidn Jo mesting +his direciie
(i3 -4199). Harnagae's sneakers belrg held by Fhe Pronc, mactdhir directire. .
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Tvust Accovnds are aowed do puvthase few sneskesT Frome +he pro.C
Conamlssary that meet Hhe scmme g vllelines, We has ne monesy [a Kis +rist
account and therefore cannst buy Sneakeds Fumthe P.ovC Gomm by,

T the setlement ayreement, Harrsge. bargained 4o and wuas pﬂnﬁreé
permdsion to obialhn s&bfﬁvaq,uq Hhe Seune Sneakers by meal( /nstead of
waf +o iourc,hn.-m sheakosT From the state s Cxmmmissouy . ONnce Fhe setHemoat
agreement was cwecuted , Harnage W}’gz& For e Frieand o madl Wi

Snecakest ~ Fne=icers +had Comnply wiith the poov ¢ ju{c‘zﬂfne:}.

Tnstead of allowng Harnase + howe the sneckesT +had- were malled 4+ hike and
'—ij- he. Lies Premised, the P.ovC. fook dhe sveakers Shiy CNS'&-::‘J-' ard has refsed
e hand Ahem ovier o Hermaga. According +othe Shatels /z.;}z, (£ Hornasge wrore
Necs +o .prffon',l_l'le wold bring his sneakens with hiam; I he had nusnes, Sa
his Fvost accoonk he oo ld buy essertally-the Sume Sacakess from +he

commissany s bt if +he State prondses fhat he con obtafn sreakerss, o:«»&

‘r\e makers ck./‘/e..r\?cm.e/v(-.r 4= c‘nS’o,‘-f‘l\e P.0.E cldol-er:rccq,n a-/‘b[d‘f"d./ﬂy {éﬁ.{.ﬂe

e /Q.V-f—. Harnage, hoaxe He Same sneaXe s iy othe fhamate cosoltd Keeop

o buvj ) w3 o Wi fthoud o meddea( &Pf/bm o with o tutMist q

. Setlement agree ek, TThat, Is fa&efd—l-l unreassable |

For alt Hhere veasons hareda cbove, pladntlfF Proys Hhir cond _§ et

Hls patifdon yand opon -Me_ﬁ’hj , vewesa with prpe. directon .
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REASONS FOR GRANTING THE PETITION

“Fhe court Shovid grant Huls patiiion Fo SaRRgoodd Hhe Jodkial interesfs
/n p resevvection of +he ;n+?-2r2~)-‘r of pra-l—rf&f{ reselvHond be fueen the stafes
and s citizens, fnctod]ag Tnmades. TE encevvaye +he viahkilfy of geod fuith
fn Settlemant Agreements, and the enforcalility of dhase agreencents whea
Hhe State atbamphs 4o evade Hr obl§otions and decldrste piiic and chease
which of s prowdses and commdfiutetts Fo Keop, The contchastd grant +his
petition to strive 4o cancth clear standards #or Hhe alceplance o {Mﬁwﬂ\(
properly Wmﬂ andthe Radings of Facts essacal thereto.

'Oes?i'-i-e_ Ruotzls clear -Iexﬂw.dmr Hhiet he had Wo meddoal o,Pﬁu'em" (Al‘tl : /‘l-&é}o«» '

hetle ov not Harnoge cousid obtain “neco :necuce(r", consisteri- edth wﬁ—&&ﬂe«e«f-
Agreencent; and Rovzls insisteace Haf he nesver 4id or ssovid consde.- Hernage
Need ﬁ-/ ‘(reiucar.;neaxe,fx“ (CAsal i 12-a3; As3a: T-t0; ALz 25 - AIIBIT, AL33
R5T— AIZHUST, Altos (=R, AlY: R — AR Y, RIST 335 ; Ates?-‘Z-s-), becasse he
did net know theve existed an ogrecment mﬂrz;f? such a condikratlfon
(Ar33:9 —tl); Hhe coovtSHil concloded that in “pr Rule's spinion, based on bl
medleal Judgment, was Hhat the plaimtff .. had no meddeol nead o new,
Non~ Speclalty sneakert or Hvfiear,... "CA9E) . This is P clear contrast Fo the
Jada'rlc w‘esf»)mM7 .
Rolz destifled cleacty {-km he QNLY consldred Hermage Far Speclabyso 5
o "dlabetle faoriear (A 121: 13-a3)(Ai32: 7-10)(K /32125~ Arzs : S)(A 133135~
R34 15 W Ao : =20 (A1 : 2% - A4 ¥X A1sE: a3 -3 sX Ak s 2-%), which Rulz
“Ufried 4 vule oot” /Alé%‘": 7-§) . T fact, Ruiz Yesiifled “the re wivld be ne rediRad.
Veescn ‘o Sy Soeone canact 3ak ) peco fajrafﬁmqkarf.-...f((AH} 27~ ﬂ(qt{."‘b,
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The cowrs cleacyeronesds Andings e allowed the shutets evade 4
ob\igations &AL fimport bad fith fints the 2tretf 05 reemend- Forther,
portions of Relz's FesHniony achually appears fo sugpord the grant of ogprovid
for regoles Smeakewrs Souring Hornage can porchase veguler Sreaxess (AI190:1-20)
bo cause o Vegulir Sneaiers fs whadhe wosld «é;u%f(ﬁ 133:26 - A24:15)
f/awe.vej’, Hhe state sH U vefused Hv graat-tHha approvals i promdied ondor he
agreement. The. Courds Firding s, alded Hha stute [ndhad Unvoass nably el

a ﬁp/;r\ra.ir,
This court shald profet the Tntesesfs in predefil Rscivtos baing emteredings od

trmplemarted i good Falth ondes a Coversnd of 42l all. n3y by grantlng Hhir

Co 4 Hcatlon of So Ao

I'/te/eh{ declare unAeffo.m,H? OF/Q/‘]U? +hot fha -@/-e_?a{)u/- fb_'h’fv/ahcm.é

allachs d a.)ppz/\cﬂze wes depesifed into ney frisen madl Sgefee en 2’[8_@.1_? _
Re-Savved 'i/I‘(/a'

wl"“\fbb’"}eg-e do he fé—r-i )?(—i-‘v\af'#wte,drté Cm,ofe.r/.&f/c.:( 4o e s

ANL, stephen Flavcane losharmansh, HeraAford, cTs oblas
HAAG-, domes L. POnahue, I/b.d'efmw\f'#\, thtfod, <1 ollor |

2 : |
4 @A HFE ~Apasent |
Sacecr A /747‘/4?6
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