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JASON W. REED, Petitioner-Appellant, versus SECRETARY DEPARTMENT OF CORRECTIONS
STATE OF FLORIDA, Respondent-Appellee.

UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT 
2021 U.S. Add. LEXIS 13701

No. 21-10276-A 
May 7, 2021, Filed

Counsel {2021 U.S. App. LEXIS 1JJASON W. REED, Petitioner - Appellant, Pro

For SECRETARY, FLORIDA DEPARTMENT OF 
CORRECTIONS, Respondent - Appellee: Florida Attorney General Service, Thomas Howland 
Duffy, Office of the Attorney General, TALLAHASSEE, FL.

Judges: Jill Pryor, UNITED STATES CIRCUIT JUDGE.

se, BONIFAY, FL.

Opinion

Opinion by: Jill Pryor

Opinion

ORDER:

Jason Reed, a Florida prisoner proceeding pro se, moves this Court for a certificate of appealability 
("COA"), and in forma pauperis ("IFP"), to appeal the district court's order denying his counseled 28 
U.S.C. § 2254 petition. Mr. Reed is serving a 25-year sentence for sexual battery on a physically 
helpless victim, sexual battery with coercion by threat, and 2 counts of burglary of a structure with an 
assault or battery.

To obtain a COA, a petitioner must make "a substantial showing of the denial of a constitutional right.” 
28 U.S.C. § 2253(c)(2). The petitioner satisfies this requirement by demonstrating that "reasonable 
jurists would find the district court's assessment of the constitutional claims debatable or wrong"
Slack v. McDaniel, 529 U.S. 473, 484, 120 S. Ct. 1595, 146 L. Ed. 2d 542 (2000) (quotation omitted).

Reasonable jurists would not debate whether the state court reasonably applied Strickland v 
Washington, 466. U.S. 668,104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), in determining that counsel 
not ineffective for purportedly misadvising Mr. Reed concerning his post-prison supervision{2021 U.S. 
App. LEXIS 2} and "sexual predator" designation. Mr. Reed requested a sentence with no post-prison 
supervision, and the state appeared to satisfy that request by offering him a negotiated plea to 25 
years' imprisonment without probation, which he accepted. Although a conditional release program 
could be viewed as "post-prison supervision," the program was governed by the Parole Commission, 
and was not a part of his criminal sentence, such that any consideration of his eligibility for conditional 
release was not controlled by the state at sentencing, and thus, was not properly the subject of the 
negotiated plea. Both he and counsel also testified that they did not discuss the conditional release 
program, such that she could not have affirmatively misadvised him on that issue.

Additionally, counsel also discussed with Mr. Reed the Jimmy Ryce Act, and he knew that, by 
pleading, he would be designated as a sexual offender. As such, he could not show prejudice, as he 
apparently knew that he would be subject to post-prison restrictions as a sexual offender, and

was
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potentially even civil commitment. As to his argument concerning counsel’s failure to advise him of his 
designation as a sexual predator, the record{2021 U.S. App. LEXIS 3} was devoid of any evidence,

■ other than a purported statement from a prison advisor, that he was designated as such.
Reasonable jurists also would not debate whether the state court reasonably applied Strickland in 
determining that counsel was not ineffective for purportedly failing to properly advise Mr. Reed on 
"Williams Rule" evidence. The evidentiary hearing established that counsel and Mr. Reed discussed 
the Williams Rule evidence, and he admitted that he would be disturbed by the prospect of the jury 
hearing such evidence. He also admitted that his two cases factually were similar, which was 
supported by the record. Consequently, given the record and his admissions, he could not show that it 
was reasonably likely that he would have proceeded to trial.
Next, reasonable jurists would not debate whether the state court reasonably applied Strickland in 
determining that counsel was not ineffective for purportedly failing to properly advise Mr. Reed on a 
consent defense. Mr. Reed's claim was refuted by his and counsel’s testimonies, which showed that 
they discussed the issue of consent, and that his narrative always was that he engaged in a 
consensual sexual encounter with the victim.{2021 U.S, App. LEXIS 4} Given his position and those 
discussions, it was disingenuous for Mr. Reed to represent that he did not know that a consent 
defense was available to him, and had he known, that he would have proceeded to trial.
Lastly, reasonable jurists would not debate whether the state court reasonably applied Strickland in 
determining that counsel was not ineffective for purportedly failing to properly advise Mr. Reed 
misidentification defense. First, Mr. Reed's claim was wholly conclusory. Whether counsel was 
deficient for failing to investigate a misidentification defense, however, he could not show prejudice. 
The victim's description of the assailant was consistent with Mr. Reed, and she positively identified 
him in a photo array. Although she could not identify his tattoo, the assailant covered her head with a 
pillow while sexually assaulting her. As such, although her description was not perfect, any 
inconsistencies did not appear to be so significant to make it objectively reasonable that Mr. Reed 
would have foregone a plea and proceeded to trial.
Consequently, Mr. Reed's COA motion is DENIED. His IFP motion is DENEID AS MOOT.
/s/Jill Pryor

UNITED STATES CIRCUIT JUDGE

on a
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT.

No. 21-10276-A

JASON W. REED,

Petitioner-Appellant,

versus

SECRETARY DEPARTMENT OF CORRECTIONS 
STATE OF FLORIDA,

Respondent-Appellee.

Appeal from the United States District Court 
for the Northern District of Florida

Before: JILL PRYOR and BRASHER, Circuit Judges.

BY THE COURT:

Jason Reed has filed a motion for reconsideration, pursuant to 11th Cir. R. 27-2 and

22-l(c), of this Court’s May 7, 2021, order denying a certificate of appealability and leave to 

proceed on appeal in forma pauperis. Upon review, Reed’s motion for reconsideration is DENIED 

because he has offered no new evidence or arguments of merit to warrant relief.
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IN THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION

JASON W. REED,

Petitioner,

4:19cv43 6-WS/MAFv.

SECRETARY, FLORIDA DEPT. 
OF CORRECTIONS,

Respondent.

ORDER DENYING PETITIONER’S 
PETITION FOR WRIT OF HABEAS CORPUS

Before the court is the magistrate judge’s report and recommendation (ECF

No. 27) docketed October 8, 2020. The magistrate judge recommends that

Petitioner’s amended petition for writ of habeas corpus be DENIED. Petitioner has

filed objections (ECF No. 31) to the magistrate judge’s report and

recommendation, and those objections have been carefully reviewed by the

undersigned.

Upon review of the record in light of Petitioner’s objections, the court has

determined that the magistrate judge's report and recommendation should be

/ a.
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adopted. Like the magistrate judge, the undersigned finds that Petitioner has failed

to show that he is entitled to relief under 28 U.S.C. § 2254.

Accordingly, it is ORDERED:

1. The magistrate judge’s report and recommendation (ECF No. 27) is

hereby ADOPTED and incorporated by reference into this order.

2. Petitioner's amended petition for writ of habeas corpus (ECF No. 7) is

DENIED.

3. The clerk shall enter judgment stating: "Petitioner's petition for writ of

habeas corpus is DENIED."

4. A certificate of appealability is DENIED.

5. Leave to appeal in forma pauperis is DENIED.

6. Petitioner’s request (ECF No. 31) for oral argument is DENIED.

DONE AND ORDERED this 22nd day of December 2020.

s/ William Stafford
WILLIAM STAFFORD
SENIOR UNITED STATES DISTRICT JUDGE.

3b,
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION

Case No. 4:19-cv-00436-WS-MAF
JASON W. REED,

Petitioner,

v

SECRETARY, FLORIDA DEPT. 
OF CORRECTIONS,

Respondent.

JUDGMENT

Petitioner's petition for writ of habeas corpus is DENIED.

JESSICA J. LYUBLANOVITS 
CLERK OF COURT

December 22. 2020 s/Ronneil Barker
DATE Deputy Clerk: Ronnell Barker
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JASON W. REED, Petitioner, v. SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,
Respondent.

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF FLORIDA, TALLAHASSEE
DIVISION

2020 U.S. Dist. LEXIS 242379 
Case No. 4:19cv436-WS/MAF 

October 8, 2020, Decided 
October 8, 2020, Filed

Editorial Information: Subsequent History

Adopted by, Writ of habeas corpus denied, Certificate of appealability denied, Request denied by Reed v. 
Fla. Dept of Corr., 2020 U.S. Dist. LEXIS 240508, 2020 WL 7633894 (N.D. Fla., Dec. 22, 2020)Certificate 
of appealability denied, Motion denied by, As moot Reed v. Sec'y Dept of Corr. Fla., 2021 U.S. App.
LEXIS 13701 (11th Cir., May 7, 2021)

Counsel {2020 U.S. Dist. LEXIS 1}For Jason W Reed, Petitioner: MICHAEL 
ROBERT UFFERMAN, MICHAEL UFFERMAN LAW FIRM PA, Tallahassee, FL USA.

For Secretary Department of Corrections State of Florida, 
Respondent: MICHAEL B MCDERMOTT, OFFICE OF THE ATTORNEY GENERAL - 
TALLAHASSEE FL, Tallahassee, FL USA.

Judges: MARTIN A. FITZPATRICK, UNITED STATES MAGISTRATE JUDGE.

Opinion

Opinion by: MARTINA. FITZPATRICK

Opinion

REPORT AND RECOMMENDATION

On September 6, 2019, Petitioner Jason W. Reed, through counsel, filed a petition for writ of habeas 
corpus pursuant to 28 U.S.C. § 2254. ECF No. 1. He subsequently filed an amended § 2254 petition. 
ECF No. 7. On May 22, 2020, Respondent filed an answer, ECF No. 17, with exhibits, ECF No. 18. 
Petitioner filed a reply on September 29, 2020. ECF No. 26.

The matter was referred to the undersigned United States Magistrate Judge for report and 
recommendation pursuant to 28 U.S.C. § 636 and Northern District of Florida Local Rule 72.2(B). 
After careful consideration of all issues raised, the undersigned has determined that no evidentiary 
hearing is required for disposition of this case. See Rule 8(a), R. Gov. § 2254 Cases in U.S. Dist. Cts. 
For the reasons stated herein, the pleadings and attachments before the Court show Petitioner is not 
entitled to federal habeas relief, and the amended § 2254 petition should be denied.{2020 U.S. Dist. 
LEXIS 2}

Background and Procedural History

On July 2, 2012, Petitioner Jason Reed entered nolo contendere pleas in two Walton County Circuit 
Court cases. Ex. B4 at 2 (transcript of plea hearing). 1 Specifically, in case number 11-494CF, he pled 
to two counts: (1) sexual battery on a physically helpless victim twelve years of age or older, a first
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degree felony, in violation of section 794.011(4)(a), Florida Statutes; and (2) burglary of a structure 
with an assault or battery, a life felony, in violation of sections 810.02(1)(b) and (2)(a), Florida 
Statutes. Ex. B4 at.2; see Ex. B1 at 266. In case number 11-506CF, he pled to two counts: (1) sexual 
battery on a victim twelve years of age or older with coercion by threat, a first degree felony, in 
violation of section 794.011{4)(b), Florida Statutes; and (2) burglary of a dwelling with an assault or 
battery, a life felony, in violation of section 810.02(1)(b) and (2)(a), Florida Statutes. Ex. B4 at 2; see 
Ex. B1 at 266. The court found the pleas freely and voluntarily entered and, on July 3, 2012, pursuant 
to the plea agreement, sentenced Reed to twenty-five (25) years in prison on each count, to run 
concurrent, with credit for time served, and designated Reed a sexual offender. Ex. B4 at 6-8. Reed 
did not file a direct appeal.

On May 22, 2013, Reed filed a pro se motion for post-conviction{2020 U.S. Dist. LEXIS 3) relief in the 
state trial court, pursuant to Florida Rule of Criminal Procedure 3.850. Ex. B3 at 1372-84 (exclusive of 
attachments). By order on August 19, 2013, the state post-conviction trial court struck the motion, 
finding Reed’s claims appeared facially insufficient, and granted Reed sixty (60) days to file an 
amended motion. Ex. B1 at 296-301. On October 9, 2013, Reed filed an amended Rule 3.850 motion. 
Ex. B3 at 1416-49 (exclusive of attachments). By order on April 9, 2014, the state court struck the 
amended motion, explaining Reed's claims were not clear, and granted him sixty (60) days to file a 
second amended motion. Ex. B1 at 336-40.

On May 29, 2014, Reed filed a second amended Rule 3.850 motion. Ex. B3 at 1549-83 (exclusive of 
attachments). By order on February 20, 2015, the state post-conviction trial court directed the State to 
file a response. Ex. B1 at 419-21. On September 9, 2015, the State filed its response. Id. at 428-33. 
Reed filed a reply on June 18, 2015. Id at 450-61. The State filed a corrected amended response on 
August 4, 2015. Id. at 487-89. Reed filed a reply thereto on August 25, 2015. Id at 493-99. On 
October 20, 2015, counsel filed a Notice of Appearance for Reed in the pending Rule 3.850 
proceeding. Id. at 503-04.

On January 26, 2016, the state court ordered a limited evidentiary hearing{2020 U.S. Dist. LEXIS 4} 
on the second amended Rule 3.850 motion. Id. at 505-09. The evidentiary hearing occurred on August 
23, 2016, during which Reed was represented by counsel. Thereafter, both sides filed written closing 
arguments. Ex. B1 at 549-55 (State), 716-36 (Reed). In an order rendered June 27, 2017, the state 
court denied post-conviction relief. Id. at 737-53.

Through counsel, Reed appealed the denial of post-conviction relief to the First District Court of 
Appeal (First DCA) and filed an initial brief, assigned case number 1D17-2790. Ex. B5. The State filed 
an Answer Brief. Ex. B6. Reed filed a reply brief. Ex. B7. The First DCA affirmed the case without a 
written opinion on May 21,2019. Ex. B8; Reed v. State. 278 So. 3d 583 (Fla. 1st DCA2019) (table). 
Reed filed a motion for rehearing and motion for written opinion, Ex. B9, which the First DCA denied 
by order on June 18, 2019, Ex. B10. The mandate issued July 9, 2019. Ex. B11.

As indicated above, Reed filed a § 2254 petition in this Court on September 6, 2019. ECF No. 1. He 
subsequently filed an amended § 2254 petition. ECF No. 7. In his amended petition, he raises four 
grounds, ail alleging ineffective assistance of counsel (IAC):

(1) IAC - Supervision and "Sexual Offender" Designation: "Defense counsel rendered 
ineffective assistance of{2020 U.S. Dist. LEXIS 5} counsel by affirmatively misadvising Petitioner 
Reed that his sentence would not subject him to post-prison supervision and defense counsel 
rendered ineffective assistance of counsel by affirmatively misadvising Petitioner Reed that he 
would be deemed a 'sexual offender1 - not a 'sexual predator."' Id. at 11-18.

(2) IAC - Williams Rule Evidence: "Defense counsel rendered ineffective assistance of counsel

lykcases 2
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by failing to properly advise Petitioner regarding the Williams rule." Id. at 19-25.

(3) IAC - Consent Defense: "Defense counsel rendered ineffective assistance of counsel by 
failing to properly advise Petitioner Reed that he had a valid consent defense to the charges 
involving alleged victim K.W." Id. at 25-29.

(4) IAC - Mlsldentification Defense: "Defense counsel rendered ineffective assistance of 
counsel by failing to properly advise Petitioner Reed that he had a valid misidentification defense 
to the charges involving alleged victim D.B." Id. at 29-33.0n May 22, 2020, Respondent filed an 
answer, ECF No. 17, with exhibits, ECF No. 18. Petitioner filed a reply on September 29, 2020. 
ECF No. 26.

Analysis
Pursuant to 28 U.S.C. § 2254, as amended by the Anti-Terrorism and Effective Death Penalty Act of 
1996 (AEDPA), federal courts may grant habeas corpus{2020 U.S. Dist. LEXIS 6} relief for persons in 
state custody. Section 2254(d) provides, in pertinent part:

An application for a writ of habeas corpus on behalf of a person in custody pursuant to the 
judgment of a State court shall not be granted with respect to any claim that was adjudicated on 
the merits in State court proceedings unless the adjudication of the claim -

(1) resulted in a decision that was contrary to, or involved an unreasonable application of, clearly 
established Federal law, as determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the facts in light of 
the evidence presented in the State court proceeding.28 U.S.C. § 2254(d). See, e.g., Cullen v. 
Pinholster. 563 U.S. 170, 180-83,131 S. Ct. 1388, 179 L. Ed. 2d 557 (2011); Gill v. Mecusker.
633 F.3d 1272,1287-88 (11th Cir. 2011). "This is a ’difficult to meet' and 'highly deferential 
standard for evaluating state-court rulings, which demands that state-court decisions be given the 
benefit of the doubt.Cullen. 563 U.S. at 181 fouotino Harrington v. Richter. 562 U.S. 86, 102,
131 S. Ct. 770,178 L. Ed. 2d 624 (2011), and Woodford v. Visciotti. 537 U.S. 19, 24, 123 S. Ct. 
357,154 L. Ed. 2d 279 (2002)). This Court's review "is limited to the record that was before the 
state court that adjudicated the claim on the merits." Id.

For claims of ineffective assistance of counsel (IAC), the United States Supreme Court has adopted a 
two-part test:

First, the defendant must show that counsel's performance was deficient. This requires{2020 U.S. 
Dist. LEXIS 7) showing that counsel made errors so serious that counsel was not functioning as 
the "counsel" guaranteed the defendant by the Sixth Amendment. Second, the defendant must 
show that the deficient performance prejudiced the defense. This requires showing that counsel's 
errors were so serious as to deprive the defendant of a fair trial, a trial whose result is 
reliable.Strickland v. Washington. 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). To 
demonstrate ineffectiveness, a "defendant must show that counsel's performance fell below an 
objective standard of reasonableness." Id. at 688. To demonstrate prejudice, a defendant "must 
show that there is a reasonable probability that, but for counsel's unprofessional errors, the result 
of the proceeding would have been different." Id. at 694. "A reasonable probability is a probability 
sufficient to undermine confidence in the outcome." Id. For this Court’s purposes, importantly,
"(t]he question ’is not whether a federal court believes the state court's determination’ under the 
Strickland standard 'was incorrect but whether that determination was unreasonable - a 
substantially higher threshold.’" Knowles v. Mirzavance. 556 U.S. 111,123,129 S. Ct. 1411,173 
L. Ed. 2d 251 (2009) (quoting Schriro v. Landriaan. 550 U.S. 465, 473,127 S. Ct. 1933,167 L. Ed.
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2d 836 (2007)). "And, because the Strickland standard is a general standard, a state court has 
even more latitude to reasonably determine that a defendant has{2020 U.S. Dist. LEXIS 8} not 
satisfied that standard." Id. It is a "doubly deferential judicial review that applies to.a Strickland 
claim evaluated under the § 2254(d)(1) standard." Id.

The Strickland test applies to IAC claims arising out of the plea process. Hill v. Lockhart. 474 U.S. 52, 
57-58,106 S. Ct. 366, 88 L. Ed. 2d 203 (1985). When a defendant has entered a plea while 
represented by counsel, as here, "the voluntariness of the plea depends on whether counsel’s advice 
■was within the range of competence demanded of attorneys in criminal cases."' Id. at 56 (quoting 
McMann v. Richardson. 397 U.S. 759, 771, 90 S. Ct. 1441, 25 L. Ed. 2d 763 (1970)). "[A] defendant 
who pleads guilty upon the advice of counsel 'may only attack the voluntary and intelligent character of 
the guilty plea by showing that the advice he received from counsel was not within the standards set 
forth in McMann.'" Id. at 56-57 (quoting Tollett v. Henderson. 411 U.S. 258, 93 S. Ct. 1602, 36 L. Ed. 
2d 235 (1973)). That a plea is one of nolo contendere, as here, rather than guilty, does not warrant a 
different analysis for purposes of federal habeas corpus. See North Carolina v. Alford. 400 U.S. 25, 
35-37, 91 S. Ct. 160, 27 L. Ed. 2d 162 (1970); see also Florida v. Rover. 460 U.S. 491, 495 n. 5,103 
S. Ct. 1319, 75 L. Ed. 2d 229 (1983) (explaining that "[u]nder Florida law, a plea of nolo contendere is 
equivalent to a plea of guilty").
Ground 1: IAC - Post-Prison Supervision and "Sexual OffenderT’Sexual Predator” Designation
In his first ground, Petitioner Reed asserts that defense counsel provided ineffective assistance "by 
affirmatively misadvising Petitioner{2020 U.S. Dist. LEXIS 9} Reed [(a)] that his sentence would not 
subject him to post-prison supervision and ... [(b)] that he would be deemed a 'sexual offender* - not 
a 'sexual predator."' Id. at 11-18. Reed raised these claims in state court as grounds four and five of 
his second amended Rule 3.850 motion. Ex. B3 at 1568-73. The state post-conviction court denied 
the claims, making findings in its written order.
Findings of State Post-Conviction Court
The state post-conviction court summarized the procedural history of the case, explaining Reed had 
entered nolo contendere pleas in two cases and he "was sentenced to twenty-five years of 
incarceration in the Florida Department of Corrections and was designated a sexual offender." Ex. B1 
at 738. As to the claim of affirmative misadvice regarding post-prison supervision, the state 
post-conviction court explained its decision:

In his fourth claim, the defendant alleges that his counsel was ineffective for misadvising him 
regarding Florida's conditional release program. In particular, the defendant alleges his counsel 
was aware the defendant requested and believed his plea{2020 U.S. Dist. LEXIS 10) agreement 
did not require any post-prison supervision. The defendant alleges his counsel informed him the 
instant plea agreement satisfied the defendant’s request. However, the defendant alleges such 
information constitutes misadvice because he is eligible for conditional release supervision upon 
his release from incarceration. The defendant also alleges "misadvice" occurred because of 
"counsel’s withholding of these pertinent facts."
At the evidentiary hearing, the defendant and Mr. Leonard Platteborze testified. The defendant 
testified his counsel advised him he "would only have to serve eighty-five percent" of his sentence. 
The defendant also testified he "did not want to take a plea that would subject [him] to probation or 
any kind of supervision when [he] got out of prison.” Additionally, the defendant testified he "was 
presented with a twenty-five year plea with no probation [and] was under the assumption that 
meant there would not be any kind of supervision after prison." The defendant testified his counsel 
did not discuss Florida's conditional release program.
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• Mr. Leonard Platteborze testified he "vaguely" remembered representing the defendant. Mr. 

Leonard Platteborze testified{2020 U.S. Dist. LEXIS 11} he did hot discuss Florida's conditional 
release program with the defendant. Mr. Leonard Platteborze also testified he did not discuss the 
defendant's eligibility for such program with the defendant.

After considering the testimony presented at the evidentiary hearing, the court concludes the 
defendant has failed to demonstrate an entitlement to relief. The court finds the defendant's 
testimony to be credible. The defendant does not establish either prong of Strickland. The 
testimony at the evidentiary hearing reflects the defendant desired a plea offer that did not require 
any post-prison supervision. The testimony is also clear the defendant obtained a plea offer that 
satisfied such requirement because the offer did not require any probation. Although the 
defendant may believe otherwise, his eligibility for the conditional release program is not a 
requirement of his plea offer and sentence. Additionally, the testimony is clear misadvice did not 
occur as the defendant acknowledges counsel did not discuss Florida's conditional release 
program. Furthermore, counsel is not required to inform the defendant of his eligibility for 
conditional release because he entered a negotiated plea.{2020 U.S. Dlst. LEXIS 12} Therefore, 
the instant claim is denied. Ex. 81 at 747-49 (footnotes omitted).

As to the claim of affirmative misadvice regarding sexual predator designation, the state
post-conviction court made the following findings:

In his fifth claim, the defendant alleges his counsel was ineffective for affirmatively misadvising the 
defendant regarding his eligibility to be classified as a sexual predator and subject to the Jimmy 
Ryce Act and involuntary civil commitment following his release from incarceration. In particular, 
the defendant alleges his counsel advised the "Defendant was only being required to register as a 
sex offender."

At the evidentiary hearing, the defendant and Mr. Leonard Platteborze testified. The defendant 
testified his counsel "only discussed the sexual offender" requirements. The defendant also 
testified his counsel told him the sexual predator sections on his written plea form "did not apply" 
and "did not go over it with me." The defendant testified he would not have accepted the plea if he 
had been advised of{2020 U.S. Dlst. LEXIS 13} the sexual predator designation. The defendant 
also acknowledged the court initially informed the defendant he was eligible for sexual predator 
designation at sentencing. Additionally, the defendant testified his counsel did not discuss the 
Jimmy Ryce Act, including whether such act applied to him. The defendant also testified he 
learned of the Jimmy Ryce Act after he was incarcerated in the Florida Department of 
Corrections.

Mr. Leonard Platteborze testified he "vaguely" remembered representing the defendant. Mr. 
Leonard Platteborze testified he discussed sexual offender and sexual predator designations with 
the defendant. Mr. Leonard Platteborze also testified he believed the defendant would be 
designated a sexual offender and the state confirmed such belief before he drafted the original 
offer of plea.

After considering the testimony presented at the evidentiary hearing, the court concludes the 
defendant has failed to demonstrate an entitlement to relief. The court finds the defendant's 
testimony to be credible. The defendant does not establish prejudice. The testimony reflects the 
defendant was aware that he may be designated a sexual predator because the court raised such 
issue{2020 U.S. Dist. LEXIS 14} at the defendant’s plea and sentencing hearing. Considering 
such information, the defendant does not show a reasonable probability that undermines 
confidence in the outcome. Furthermore, the defendant's testimony refutes his claim that he was
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misadvised regarding application of the Jimmy Ryce Act. Indeed, the defendant testified that his 
counsel did not discuss the Jimmy Ryce Act. Counsel could not have "affirmatively misadvised" 
the defendant regarding involuntary civil commitment under the Jimmy Ryce Act because such 
Act was not discussed. In any event, counsel is not required to advise the defendant regarding a 
collateral consequence of his plea, which includes the application of the Jimmy Ryce Act. As a 
result, counsel could not be ineffective for failing to advise the defendant of a collateral 
consequence of his plea. Therefore, the instant claim is denied.Ex. B1 at 749-51 (footnotes 
omitted).

Reed appealed the denial of these claims to the First DCA. Ex. B5 at 13-14. The First DCA affirmed 
the case without a written opinion. Reed v. State. 278 So. 3d 583 (Fla. 1st DCA2019) (table). The First 
DCA's summary affirmance is also an adjudication on the merits entitled to deference under 28 U.S.C. 
§ 2254(d). See Richter. 562 U.S. at 99 ("When a federal claim has been presented{2020 U.S. Dist. 
LEXIS 15} to a state court and the state court has denied relief, it may be presumed that the state 
court adjudicated the claim on the merits in the absence of any indication or state-law procedural 
principles to the contrary."). A review of the record supports the state courts' determination. See 
Wilson v. Sellers. U.S. . 138 S. Ct. 1188, 1192, 200 L. Ed. 2d 530 (2018) ("We hold that the 
federal court should 'look through' the unexplained decision to the last related state-court decision that 
does provide a relevant rationale. It should then presume that the unexplained decision adopted the 
same reasoning."). In particular, the transcript of the evidentiary hearing supports the state 
post-conviction court's findings regarding the testimony of Reed and his trial counsel, Leonard 
Platteborze.
(a) Post-Prison Supervision
As to the claim concerning post-prison supervision, Reed testified:

Q. Now, did Mr. Platteborze discuss with you prior to you entering a plea any issues concerning 
Florida's conditional release program?
A. No. Only that I would - on the 25 year sentence I would only have to serve 85 percent.Ex. B4 
8/23/16 at 22. Reed testified this was problematic because he "did not want to take a plea that 
would subject [him] to probation or any kind of supervision when{2020 U.S. Dist. LEXIS 16} [he] 
got out of prison" because of his "age, lack of money, lack of places to live and concern with if 
there was any kind of a violation with maybe a violation of not being able to pay... fines and 
restitution, then [he] would have to go back to prison and potentially go back to prison for life." Id. 
at 22-23. Reed testified that when he "was presented with a 25 year plea with no probation," he 
"was under the assumption that meant there would not be any kind of supervision after prison." Id 
at 23. He testified:
Q.... Mr. Reed, did Mr. Platteborze, your attorney, ever explain to you or tell you that with gain 
time you would serve 85 percent of the 25 years and that there would be no subsequent 
supervision?

A. That was the impression that I got from him introducing the 25 years because he knew that I 
didn't want any supervision, so he brought the 25 years to me and said this plea meets your 
requirements of no supervision. Then he said - now because I brought up an issue of parole not 
knowing that it had actually been -1 knew it had been taken away. I didn’t know if it would ever 
come back. He said he wasn't sure whether parole would ever come back, but you'll only have to 
serve 85 percent of this 25{2020 U.S. Dist. LEXIS 17}years./d. at 31-32. Reed testified that, after 
he got to prison, he "started hearing other inmates talking about conditional release and they 
explained to [him] that the other 15 that you did not have to serve while in prison, you would have
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to serve actually on supervision" and he thought "that can't be because certainly my attorney 
would have told me especially since I took five extra years in prison" to avoid being on 
supervision. Id. at 23; see id. at 38.

Platteborze testified that he "vaguely" recalled representing Reed. Id. at 46. Platteborze testified he 
never discussed Florida's conditional release program with Reed or Reed’s eligibility for such a 
program. Id. at 47, 51.

"(Conditional release is not a form of sentence, and it is not imposed by a court." Maves v. Moore.
827 So. 2d 967, 971 (Fla. 2002). '"Conditional release' is a post-prison program under which a 
defendant who meets the specified statutory criteria may be released from prison prior to the 
expiration of his or her imposed sentence based on earned gain time, but he or she remains under the 
supervision of the Department of Corrections for a period equal to the amount of the gain time earned 
while incarcerated." Chandlery, State. 1 So. 3d 284, 286 n.1 (Fla. 2d DCA2009); see § 947.1405(2), 
Fla. Stat. (2011). "Although the statute may impose an undesirable condition upon the release of 
those{2020 U.S. Dist. LEXIS 18} subject to the statutory requirements by converting gain time that 
might be awarded into postrelease supervision, neither gain time nor conditional release is a true part 
of a criminal sentence." Maves. 827 So. 2d at 971. "Inmates who are subject to conditional release are 
identified and their placement on conditional release is required, not by the sentencing court, but by 
the Parole Commission." Id. Thus, "[bjecause conditional release does not impose an enhanced 
criminal penalty or sentence, no actual notice of an offender's eligibility for this [conditional release] 
program is required" when negotiating a plea. Id. Further, because "no actual notice is required, 
counsel cannot be ineffective and a defendant's plea cannot be involuntary based solely on a lack of 
notice" of eligibility for conditional release. Chandler. 1 So. 3d at 288 (finding claim of affirmative 
misadvice of counsel facially sufficient, reversing summary denial of Rule 3.850 motion, and 
remanding for evidentiary hearing where "Chandler alleged in his motion that his trial counsel 'advised 
defendant that he would do 85% of his sentence and 'that's it'" and he "alleged that the trial court 
advised him that 'once he is done with his time, he is done with his time"').

As the{2020 U.S. Dist. LEXIS 19} post-conviction court found, Reed wanted a plea offer that did not 
require him to serve any post-prison supervision. The record reflects that the plea offer Reed 
accepted met this requirement. See Ex. B1 at 245-51. According to Reed, defense counsel advised 
him that he would serve 85 percent of his sentence, and according to both Reed and Platteborze, 
Platteborze never discussed the conditional release program with Reed. Rather, Reed testified he 
Was under the assumption" his 25-year plea deal would not involve any post-prison supervision and 
"(t]hat was the impression [he] got from [Platteborze] introducing the 25 years because [Platteborze] 
knew that [he] didn't want any supervision." Ex. B4 8/23/16 at 23, 31-32 The written plea contains a 
certification by Reed that his "attorney, the Court and the prosecutor have not made any promises 
[has he] relied on any representation as to actual time [he] would serve." Ex. B1 at 246. The written 
plea also contains an acknowledgment, signed by Reed, that he has "read and understand^] the 
contents of this document, and if represented by an attorney, [he has] discussed with [his] attorney all 
of the ramifications or consequences of entering{2020 U.S. Dist. LEXIS 20} a plea of guilty or nolo 
contendere to these charges" and he was "satisfied with the attorney's advice and services." Id. at

nor

250.

Therefore, the state post-conviction court did not unreasonably determine, after the evidentiary 
hearing, that Reed obtained a plea offer that did not require any post-prison supervision, Reed's 
eligibility for the conditional release program was not a requirement of his plea offer and sentence, 
misadvice did not occur as Reed himself indicated defense counsel did not discuss the conditional 
release program, and defense counsel was not required to inform Reed of his eligibility for such 
program in the context of the negotiated plea. Thus, the state court did not unreasonably conclude
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that Reed had not shown deficient performance or prejudice under Strickland.
(b) "Sexual OffenderT’Sexual Predator" Designation
As to the claim concerning sexual predator designation, Reed testified he and Platteborze "only 
discussed the sexual offender requirements "because that was part of my plea agreement." Id. at 23. 
Reed testified:

Once on July 2nd when I was reviewing the plea agreement and I noticed that sexual predator 
was in bold or highlighted on the actual plea agreement, I asked Platteborze{2020 U.S. Dlst. 
LEXIS 21} why sexual predator was highlighted and he was standing next to me and he pointed 
down to section 415 and 416 saying those do not apply to you. You are only going to be subjected 
to sexual offender designation and then he motioned his hand down to section 417,/d. at 23-24. 
Reed explained this was on the third page of the plea agreement and, after Platteborze said he 
was going to be designated as a sexual offender, Reed "scanned down to sexual offender, a 
portion of it, and realized that it was bolded and so [Reed] assumed [Platteborze] was correct." Id. 
at 25. Reed testified Platteborze did not explain anything else about this. Id. at 26. Reed testified 
that if he had been advised that he would be designated a sexual predator, not a sexual offender, 
he would not have taken a plea because he "did not want the more onerous designation of sexual 
predator." Id. He further testified that Platteborze did not discuss the Jimmy Ryce Act and whether 
it applied to him. Id. He explained that, during a mental evaluation, he found out about "the Jimmy 
Ryce and the sexual predator and involuntary civil commitment," and the evaluator told him that 
his charges "are a designation for sexual predator and prior to getting out of prison [he] will be 
evaluated{2020 U.S. Dlst. LEXIS 22} for involuntary civil commitment." Id. Reed testified this was 
the first he had heard of this and he "was pretty disturbed about it," and he "went back to the dorm 
and drug out [his] plea agreement and found this actual information on the plea agreement." Id. at 
27. Reed testified he would not have entered the plea if he had known this information. Id.

On cross, Reed agreed that it was everyone's intent at the plea hearing that he be classified as a 
sexual offender, not a sexual predator; in fact, the prosecutor and Platteborze had corrected the judge 
when the judge "tried to properly designate [him] as a sexual predator." Id. at 38-39. Reed further 
agreed that the plea form lists the names of the charges but not the statute numbers. Id. at 39.
Platteborze testified he explained to Reed "sexual predator" versus "sexual offender," and it was his 
understanding that Reed would be designated a sexual offender. Id. at 51. Platteborze testified he had 
spoken to the prosecutor before Reed entered the plea, and the prosecutor had confirmed that. Id. \ 
see id. at 56.
"Sexual Offender" Designation

As indicated above, in the order denying post-conviction relief, the state court recounted that Reed 
"was designated a sexual offender." Ex. B1 at 738.(2020 U.S. Dlst. LEXIS 23} This is consistent with 
the record, as explained below. Significantly, although not addressed by either side, nothing in the 
record specifically indicates that Reed's designation is that of a "sexual predator." In discussing this 
ground, neither side provides record support for such designation. See ECF No. 7 at 3-18- ECF No 
17 at 3-4, 19-28; ECF No. 26 at 1-4.

The record includes the transcript of the plea hearing, during which the following transpired:
THE COURT: Mr. Reed, your attorney, Mr. Platteborze, has handed me an offer of plea stating 
you wish to plea no contest in 11-495 (sic) to one count of sexual battery with a victim physically 
helpless, a first-degree felony; count two, burglary of a dwelling with assault or battery, a life 
felony. And in case number 11-506, one count of sexual battery with threat of force likely to cause
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b.
serious injury, a first-degree felony; and in count two, burglary of a dwelling with assault or battery, 
a life felony. Are those what you wish to plea to?
THE DEFENDANT: They are.
THE COURT: Excuse me?
THE DEFENDANT: Yes, sir.
THE COURT: Did you read and sign this offer of plea? *
THE DEFENDANT: I did.
THE COURT: Did you understand it?
THE DEFENDANT: Yes.

THE{2020 U.S. Dist. LEXIS 24} COURT: If you had any questions, were they explained to you by 
your attorney?
THE DEFENDANT: Yes.

THE COURT: And you understand you're entering a plea to a 25-year Department of Corrections 
sentence? That's a mandatory minimum sentence?
MS. MASON [prosecutor]: No, sir.
THE COURT: It’s not a minimum - mandatory minimum. But that will be followed by lifetime 
monitoring?
MR. PLATTEBORZE: No, sir.
THE COURT: It's not?
MS. MASON: No, sir.

THE COURT: All right. And - And so he - will it be followed by a period of probation?
MS. MASON: There's no probation.
THE COURT: All right. And - And this plea agreement has been discussed with the victims and 
they're in agreement with this?
MS. MASON: Yes, sir.
THE COURT: He understands he will be designated as a sexual predator?
MR. PLATTEBORZE: Offender.
MS. MASON: Offender.

THE COURT: Mr. Reed, do you understand the meaning of being designated a sexual offender? 
THE DEFENDANT: I do.
THE COURT: And you understand and your attorney has told you all of the registration 
requirements and all the conditions set forth concerning reporting your residency when you're 
released from the Department of Corrections? You understand that?
THE DEFENDANT: I do.
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13b.
THE COURT: You{2020 U.S. DIst. LEXIS 25} don't have any questions concerning that 
designation?

THE DEFENDANT: No.Ex. B4 07/03/12 at 2-5. In addition, the written plea offer, signed by Reed, 
indicates Reed is "to be designated Sexual Offender," Ex. B1 at 245, and the written judgment 
and sentence likewise provides that he "meets the criteria for a sexual offender," id at 269. The 
State’s written closing argument filed after the Rule 3.850 evidentiary hearing provides, as to this 
claim:

The Defendant claims that he was advised by a mental health advisor in DOC that his charge met 
the criteria for qualification as a Sexual predator which requires that he be evaluated under the 
Jimmy Ryce Act, and possibly involuntarily committed.

While the Defendant's charge could qualify him for designation as a sexual predator, the 
Defendant lacks the prior criminal history for such designation. Defendant's prior record has no 
qualifying felony offenses and, while the Defendant was convicted of two separate acts of sexual 
battery, these convictions came on the same date. Under Florida Statute 775.21 (4)(b), "[i]n order 
to be counted as a prior felony for purposes of this subsection, the felony must have resulted in a 
conviction sentenced separately ... prior to the current offense and sentenced{2020 U.S. Dist. 
LEXIS 26} or adjudicated separately from any other felony conviction that is to be counted as a 
prior felony regardless of the date of the prior offense." jcL. at 775.21 (4)(b).

Although these offenses occurred on separate dates, they were sentenced & the convictions 
entered on the same day; therefore, this Defendant does not qualify as a Sexual Predator. It is 
clear from the record that it was the intention of all parties that the Defendant be sentenced as a 
sexual offender and not a sexual predator. Further, the Court made no written findings that the 
Defendant was a Sexual Predator; therefore the Defendant should be classified as a sexual 
offender. Ex. B1 at 553-54. A search on the Florida Department of Law Enforcement's Sexual 
Offender Predator Systems "Sexual Offenders and Predators" webpage confirms that Reed's 
"designation" is "sexual offender." See 
https://offender.fdle.state.fl.us/offender/sops/offenderSearch.

Sexual Predator

In the amended § 2254 habeas petition, counsel for Reed explains that the two sexual battery counts 
to which Reed entered his plea constitute first degree felonies and both were violations of section 
794.011(4), Florida Statutes. ECF No. 7 at 12; see Ex. B1 at 266 (Judgment). Thus, he argues that 
pursuant to{2020 U.S. Dist. LEXIS 27} the plain language of section 775.21, Florida Statutes, Reed is 
a sexual predator.

Section 775.21, Florida Statutes, is the Florida Sexual Predators Act. § 775.21, Fla. Stat. (2011). The 
Act provides, in pertinent part:

(4) SEXUAL PREDATOR CRITERIA. -

(a) For a current offense committed on or after October 1,1993, upon conviction, an offender 
shall be designated as a "sexual predator" under subsection (5), and subject to registration under 
subsection (6) and community and public notification under subsection (7) if:
1. The felony is:

a. A capital, life, or first-degree felony violation, or any attempt thereof, of... s. 794.011,. 
a violation of a similar law of another jurisdiction; or

.. or
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b. Any felony violation, or any attempt thereof, of... s. 794.011, excluding s. 794.011(10);.. 
a violation of a similar law of another jurisdiction, and the offender has been previously convicted 
of or found to have committed, or has pled nolo contendere or guilty to, regardless of adjudication 
any violation of... s. 794.011, excluding s. 794.011(10);... or a violation of a similar law of 
another jurisdiction;....

2. The offender has not received a pardon for any felony or similar law of another jurisdiction that 
is necessary for the operation of this paragraph; and
3. A conviction of a felony or similar{2020 U.S. Dist. LEXIS 28) law of another jurisdiction 
necessary to the operation of this paragraph has not been set aside in any postconviction 
proceeding.

(b) In order to be counted as a prior felony for purposes of this subsection, the felony must have 
resulted in a conviction sentenced separately....
(c) If an offender has been registered as a sexual predator by the Department of Corrections, the 
department, or any other law enforcement agency and if:
1 .The court did not, for whatever reason, make a written finding at the time of sentencing that the 
offender was a sexual predator; or

2. The offender was administratively registered as a sexual predator because the Department of 
Corrections, the department, or any other law enforcement agency obtained information that 
indicated that the offender met the criteria for designation as a sexual predator based 
violation of a similar law in another jurisdiction,

The department shall remove that offender from the department's list of sexual predators and, for 
an offender described under subparagraph 1., shall notify the state attorney who prosecuted the 
offense that met the criteria for administrative designation as a sexual predator, and, for an 
offender described{2020 U.S. Dist. LEXIS 29} under this paragraph, shall notify the state attorney 
of the county where the offender establishes or maintains a permanent, temporary, or transient 
residence. The state attorney shall bring the matter to the court’s attention in order to establish 
that the offender meets the criteria for designation as a sexual predator. If the court makes a 
written finding that the offender Is a sexual predator, the offender must be designated as a sexual 
predator, must register or be registered with the department as provided in subsection (6), and is 
subject to the community and public notification as provided in subsection (7). If the court does 
not make a written finding that the offender is a sexual predator, the offender may not be 
designated as a sexual predator with respect to that offense and is not required to register or be 
registered as a sexual predator with the department.
(d) An offender who has been determined to be a sexually violent predator....
(5) SEXUAL PREDATOR DESIGNATION.- An offender is designated as a sexual predator as 
follows:

(a)1. An offender who meets the sexual predator criteria described in paragraph (4)(d) is a sexual 
predator...;

2. An offender who meets the sexual predator criteria described In paragraph (4)(a) who 
ls{2020 U.S. Dist. LEXIS 30} before the court for sentencing fora current offense 
committed on or after October 1,1993, Is a sexual predator, and the sentencing court must 
make a written finding at the time of sentencing that the offender is a sexual predator, and 
the clerk of the court shall transmit a copy of the order containing the written finding to the

. or

on a
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department within 48 hours after the entry of the order, or
3. If the Department of Corrections, the department, or any other law enforcement agency obtains 
information which indicates that an offender who establishes or maintains a permanent, 
temporary, or transient residence in this state meets the sexual predator criteria described in 
paragraph (4)(a) or paragraph (4)(d) because the offender was civilly committed or committed a 
similar violation in another jurisdiction ...
When the court makes a written finding that an offender is a sexual predator, the court shall 
inform the sexual predator of the registration and community and public notification requirements 
described in this section. Within 46 hours after the court designating an offender as a sexual 
predator, the clerk of the circuit court shall transmit a copy of the court's written sexual predator 
finding to the department. If{2020 U.S. Dist. LEXIS 31} the offender is sentenced to a term of 
imprisonment or supervision, a copy of the court's written sexual predator finding must be 
submitted to the Department of Corrections.
(b) If a sexual predator is not sentenced to a term of imprisonment....
(c) If the Department of Corrections, the department, or any other law enforcement agency 
obtains information which Indicates that an offender meets the sexual predator criteria but 
the court did not make a written finding that the offender is a sexual predator as required 
in paragraph (a), the Department of Corrections, the department, or the law enforcement 
agency shall notify the state attorney who prosecuted the offense for offenders described 
in subparagraph (a)1., or the state attorney of the county where the offender establishes or 
maintains a residence upon first entering the state for offenders described in subparagraph (a)3. 
The state attorney shall bring the matter to the court's attention in order to establish that 
the offender meets the sexual predator criteria, if the state attorney fails to establish that 
an offender meets the sexual predator criteria and the court does not make a written 
finding that an offender is a sexual predator, the{2020 U.S. Dist LEXIS 32} offender is not 
required to register with the department as a sexual predator. The Department of 
Corrections, the department, or any other law enforcement agency shall not 
administratively designate an offender as a sexual predator without a written finding from 
the court that the offender is a sexual predator.
(d) A person who establishes or maintains a residence in this state and who has not been 
designated as a sexual predator by a court of this state but who has been designated as a sexual 
predator, as a sexually violent predator, or by another sexual offender designation in another state 
or jurisdiction ... .§ 775.221(4)-(5), Fla. Stat. (2011) (bold italics emphasis added).

As indicated above, nothing in the record reflects that Reed has been designated by the court as a 
sexual predator. It appears, from the plain language of this statute, that if the Department of 
Corrections, "the department" (which is the FDLE, according to the definition section of the Act, see § 
775.21 (2)(f), Florida Statutes (2011)), or "any other law enforcement agency" obtains information 
indicating that Reed meets the sexual predator criteria, and the court has not in fact made a written 
finding to that effect, then the DOC, FDLE, or law enforcement agency contacts{2020 U.S. Dist.
LEXIS 33} the prosecutor and the prosecutor brings the matter to the court's attention. Here, however, 
both at the plea hearing and in the state post-conviction proceeding, the prosecutor indicated, for 
whatever reason, Reed should be classified as a sexual offender and he does not qualify as a sexual 
predator. Ex. B1 at 553-54. The statute further provides that, without a written finding from the court, 
the DOC, the department, or other law enforcement agency shall not designate an offender as a 
sexual predator.
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Nevertheless, case law in Florida indicates "the Florida Sexual Predator Act is mandatory, and a trial 
judge must designate an individual as a sexual predator if the statutory criteria are established." Miller 
v. State. 112 So. 3d 142 (Fla. 1st DCA2013). In Miller, the defendant had entered a guilty plea to 
sexual battery on a helpless victim, a violation of section 794.011 (4)(a), Florida Statutes (2010), one of 
the charges to which Reed also pled. Miller. 112 So. 3d at 142; see Ex. B1 at 266. Miller filed a motion 
to modify his designation as a sexual predator "because his plea specifically provided that he would 
be designated as a sexual offender." Miller. 112 So. 3d at 142. "During the plea and sentencing 
hearing, the parties and the court spoke in terms of [Miller] being designated as a sexual offender, and 
did not{2020 U.S. Dist. LEXIS 34} reference or request that [Miller] be designated as a sexual 
predator." Id. Following the hearing in Miller's case, unlike what has evidently occurred in Reed's case, 
the trial court entered an order designating Miller a sexual predator. Id. The trial court denied Miller’s 
motion to modify such designation and, on appeal, the First DCA affirmed, explaining the sexual 
predator designation is mandatory if the statutory criteria are established and "a court may not enter 
an order approving a plea agreement that exempts a person who meets the criteria for designation as 
a sexual predator." Id. The court declined to address whether Miller had been "properly informed that 
such a designation was mandatory" because that issue was not raised in that case. Id. at 142-43.

In this case; as in Miller, both sides believed and indicated that Reed would be designated a sexual 
offender, not a sexual predator, and his plea and judgment indicate such. The record arguably 
supports the state post-conviction court's findings that Reed was aware he may be designated a 
sexual predator because the trial judge referenced that designation at his plea and sentencing 
hearing, as set forth above. Ex. B4 07/03/12 at 2-5. Although{2020 U.S, Dist. LEXIS 35} both defense 
counsel and the prosecutor "corrected" the judge, the judge nevertheless at least referenced the 
"sexual predator designation, versus the "sexual offender designation. The judge also allowed Reed 
the opportunity to ask questions about the designation. Notably, from the plea transcript, if Reed is to 
be designated a sexual predator, defense counsel was not the only one involved in his plea who was 
wrong about the appropriate designation and thus defense counsel’s actions may not fall "outside the 
wide range of professionally competent assistance." Strickland. 466 U.S. at 690 ("[A] court deciding an 
actual ineffectiveness claim must judge the reasonableness of counsel's challenged conduct on the 
facts of the particular case, viewed as of the time of counsel's conduct. A convicted defendant making 
a claim of ineffective assistance must identify the acts or omissions of counsel that are alleged not to 
have been the result of reasonable professional judgment. The court must then determine whether, in 
light of all the circumstances, the identified acts or omissions were outside the wide range of 
professionally competent assistance.").

In addition, although the written plea offer, signed by Reed, indicates{2020 U.S. Dist. LEXIS 36} Reed 
is "to be designated Sexual Offender," that document also includes the following paragraphs:

4.15.1 understand that if I plea guilty or nolo contendere to any crime that is included in the 
SEXUAL PREDATOR criteria and § 775.21, Fla. Stat., and if I qualify as a SEXUAL PREDATOR 
as defined in § 775.21, Fla. Stat., the Court will enter a written order finding me to be a SEXUAL 
PREDATOR. If I am found to be a SEXUAL PREDATOR by the Court, I understand I will have to 
maintain registration as a SEXUAL PREDATOR with the Dept, of Corrections and appropriate law 
enforcement agencies will inform the community and public of my presence.Ex. B1 at 247. As 
previously indicated, the written plea also contains an acknowledgment, signed by Reed, that he 
has "read and understand^] the contents of this document, and if represented by an attorney, [he 
has] discussed with [his] attorney all of the ramifications or consequences of entering a plea of 
guilty or nolo contendere to these charges" and he was "satisfied with the attorney’s advice and 

. services." Id. at 250.
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Even assuming Reed demonstrated deficient performance by counsel regarding any alleged 
misadvice about the sexual predator designation, the state post-conviction court did not 

. unreasonably{2020 U.S. Dlst. LEXIS 37} conclude he had not shown prejudice. The Strickland' 
prejudice requirement "focuses on whether counsel's constitutionally ineffective performance affected 
the outcome of the plea process." HiM, 474 U.S. at 59. "In other words, in order to satisfy the 
'prejudice' requirement, the defendant must show that there is a reasonable probability that, but for 
counsel's errors, he would not have pleaded guilty and would have insisted on going to trial." Id.

In Hill, the U.S. Supreme Court addressed "the claimed error of counsel" consisting of "erroneous 
advice as to eligibility for parole under the sentence agreed to in the plea bargain." Id. at 60. The Court 
determined:

We find it unnecessary to determine whether there may be circumstances under which erroneous 
advice by counsel as to parole eligibility may be deemed constitutionally ineffective assistance of 
counsel, because in the present case we conclude that petitioner's allegations are insufficient to 
satisfy the Strickland v. Washington requirement of 'prejudice.' Petitioner did not allege in his 
habeas petition that, had counsel correctly informed him about his parole eligibility date, he would 
have pleaded not guilty and insisted on going to trial. He alleged no{2020 U.S. Dist. LEXIS 38} 
special circumstances that might support the conclusion that he placed particular emphasis on his 
parole eligibility in deciding whether or not to plead guilty. Indeed, petitioner’s mistaken belief that 
he would become eligible for parole after serving one-third of his sentence would seem to have 
affected not only his calculation of the time he likely would serve if sentenced pursuant to the 
proposed plea agreement, but also his calculation of the time he likely would serve if he went to 
trial and were convicted./d (emphasis added).

Similarly, in this case, in the first ground of his § 2254 petition, Reed did not allege that, if defense 
counsel had correctly advised him about the sexual predator designation (or about post-prison 
supervision, analyzed above), he would not have entered the plea and would have insisted on going to 
trial. See ECF No. 7 at 11-18. Further, Reed alleged no special circumstances that might support the 
conclusion that he placed particular weight on such designation in deciding whether to take the plea. 
See id.

Moreover, under Hill, the prejudice inquiry is an objective one and, thus, Reed's self-serving testimony 
at the evidentiary hearing that, if he had been correctly{2020 U.S. Dist. LEXIS 39} advised, he would 
have insisted on going to trial, is insufficient. See HiM, 474 U.S. at 59; see, e.g., Gaedtke v. McNeil.
612 F. Supp. 2d 1209, 1230 (M.D. Fla. Mar. 25, 2009), a/Tcf 369 F. App’x 12 (11th Cir. 2010). To 
obtain relief, a petitioner must demonstrate that a decision to reject the plea and proceed to trial 
"would have been rational under the circumstances." Padilla v. Kentucky. 559 U.S. 356, 372,130 S.
Ct. 1473, 176 L. Ed. 2d 284 (2010); see HiN, 474 U.S. at 59-60. Here, given the evidence and 
circumstances involved in the cases, including the potential exposure to two life sentences plus an 
additional sixty (60) years in prison, as recounted by Respondent in its answer, see ECF No. 17 at 
25-28, and as referenced in the analysis of the remaining grounds, infra, the state post-conviction 
court did not unreasonably apply Strickland when it concluded Reed had not shown prejudice by 
Platteborze's alleged misadvice.

Jimmv Rvce Act

Further, Reed's testimony at the evidentiary hearing refutes his claim regarding any misadvice about 
the Jimmy Ryce Act as Reed testified that Platteborze did not discuss the Jimmy Ryce Act and the 
state court found his testimony credible. The state post-conviction court thus properly concluded that, 
because Platteborze did not discuss that Act with Reed, Platteborze could not have "affirmatively
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misadvised" Reed regarding involuntary civil commitment under the Act. See,{2020 U.S. Dist. LEXIS 
40} e.g., United States v. Campbell. 778 F.2d 764, 768 (11th Cir. 1985) ("[CJounsel's failure to advise 
the defendant of the collateral consequences of a guilty plea cannot rise to the level of constitutionally 
ineffective assistance."); Reinheimerv. SecY Dep'tof Corr.. _ F. App’x 2020 WL 5371548, at *2 
(11th Cir. Sept. 8, 2020) (explaining "a defendant cannot be affirmatively misadvised about the Jimmy 
Ryce Act if counsel failed to inform him altogether11). As the state court also determined, Platteborze 
was not required to advise Reed regarding a collateral consequence of his plea, such as the 
application of the Jimmy Ryce Act, and thus could not be ineffective for failing to so advise him. See, 
e.g., McCarthy v. United States. 320 F.3d 1230,1234 (11th Cir. 1985) (explaining that neither the 
court nor counsel is constitutionally required to make defendant aware of collateral consequences of 
plea); State v. Partlow. 840 So. 2d 1040,1041 (Fla. 2003) (holding that "the sexual offender 
registration requirement is a collateral consequence of the plea, and therefore failure to inform the 
defendant of that requirement before he entered the plea does not render his plea involuntary"); 
Morgan v. State. 911 So. 2d 162,164 (Fla. 3d DCA2005) (holding defense counsel not required to 
inform defendant about collateral consequences of plea, including application of Jimmy Ryce Act).

Moreover, the written plea agreement itself actually references the Jimmy Ryce Act. Ex. B1 at 247 
("4.16 I understand that if I plea{2020 U.S. Dist. LEXIS 41) guilty or nolo contendere to a 'sexually 
violent offense' as defined by § 394.912, Fla. Stat., and sentenced to prison, prior to my release from 
prison, I may be declared to be a "SEXUALLY VIOLENT PREDATOR" and be subject to a civil 
commitment for long term care and treatment in a state institution, pursuant to Ch. 394, Fla. Stat. 
("Jimmy Ryce Act");") As previously indicated, the written plea contains an acknowledgment, signed 
by Reed, that he has "read and understand^] the contents of this document, and if represented by an 
attorney, (he has] discussed with [his] attorney all of the ramifications or consequences of entering a 
plea of guilty or nolo contendere to these charges" and he was "satisfied with the attorney's advice 
and services." Id. at 250.

Based on the foregoing, Petitioner Reed has not shown that the state courts' adjudication of the 
ineffective assistance of counsel claims in this ground involved an unreasonable application of clearly 
established federal law or that it was based on an unreasonable determination of the facts. See 28 
U.S.C. § 2254(d)(1)-(2). Under the double deferential review this Court applies to a Strickland claim 
evaluated pursuant to the § 2254(d)(1) standard, this ground should be denied.

Ground 2: IAC - Mfsadvlce About Williams Rule{2020 U.S. Dist. LEXIS 42} Evidence

In his second ground, Petitioner Reed argues defense counse provided ineffective assistance "by 
failing to properly advise Petitioner regarding the Williams rule." ECF No. 7 at 19-25. Reed raised this 
argument as the first claim in his second amended Rule 3.850 motion. Ex. B3 at 1552-56. The state 
post-conviction trial court denied the claim, making the following findings:

In his first claim, the defendant alleges that his counsel was ineffective for misadvising the 
defendant that "the State will use the Williams rule in his case." In particular, the defendant 
alleges that his counsel advised him that "the State will use evidence and acts in one case to 
prove guilt in the other case, this all but ending any opportunity to defeat your charges 
(paraphrasing)." The defendant appears to allege that such "advice" was incorrect because "a 
review of the case summary sheets will demonstrate that the State had no intention to utilize the 
Williams Rule," considering .. the required ten (10) day notice per § 90.404(2)(c), Fla. Stat., 
would have needed to be filed by June 29, 2012;"{2020 U.S. Dist. LEXIS 43} however, "[t]he 
prosecution made no such required filing." Additionally, the defendant alleges that the "evidence" 
of the offenses charged in the instant cases would not have been admissible at his trial because 
such "cases or acts" were not "strikingly similar" and would not "have probative value to show
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material fact to be .admitted.”
At the evidentiary hearing, the defendant and Mr. Leonard Platteborze, who was the defendant's 
trial counsel, testified. The defendant testified his counsel "continually brought up the Williams 
rule." The defendant testified his counsel "mentioned that the State would use what’s called the 
Williams rule which will allow the State to introduce both of these charges or allegations or crimes 
to the jury at one trial." The defendant also testified that such information "was very disturbing ... 
because I put myself in a jury's position of listening to the potential burglary and assault case, and 
to have two allegations against an individual, I thought it was pretty disturbing news." The 
defendant testified his counsel "never discussed anything about the Williams rule or the 
procedures of the Williams rule." Additionally, the defendant testified his counsel{2020 U.S. Dist. 
LEXIS 44} did not discuss any motions that could be filed before trial. The defendant testified he 
would not have accepted the plea if his counsel "would have fully explained the Williams rule the 
way that I have researched and learned it."
Mr. Leonard Platteborze testified he "vaguely" remembered representing the defendant. Mr. 
Leonard Platteborze testified he discussed the Williams Rule with the defendant. Mr. Leonard 
Platteborze also testified he advised the defendant regarding the possibility that the state would 
introduce Williams rule evidence. Mr. Leonard Platteborze also testified he would have explained 
to the defendant that the Judge determines admissibility of Williams rule evidence.
After considering the testimony presented at the evidentiary hearing, the court concludes that the 
defendant has failed to demonstrate an entitlement to relief. The court finds the defendant's 
testimony to be credible. The defendant does not establish either prong of Strickland. The 
testimony at the evidentiary hearing reflects counsel reviewed discovery with the defendant, 
including evidence and documents. Although the defendant may desire otherwise, he 
acknowledged during the evidentiary hearing that{2020 U.S, Dist. LEXIS 45) similarities exist 
regarding both of the underlying cases. Additionally, the defendant testified he entered his plea on 
July 2 because the state's plea offer was going to be revoked on July 3. Such information 
indicates counsel would not have had sufficient time to explain the Williams rule process in 
extensive detail as the defendant now desires. In any event, the testimony reflects there is a 
reasonable probability that the other case would have been admissible under Williams rule. 
Considering such information, the record supports counsel's advice regarding the Williams rule 
evidence. As a result, counsel could not be deficient for advising the defendant correctly regarding 
the application of the Williams rule in the instant cases.
Furthermore, the defendant does not establish prejudice. In particular, the defendant's testimony 
does not show any reasonable probability that undermines confidence in the outcome, especially 
considering the defendant acknowledges the possibility of the jury hearing the Williams rule 
evidence was "disturbing" to him. Therefore, the instant claim is denied.Ex. B1 at 740-43 
(footnotes omitted).

Reed appealed the denial of this claim to the First DCA. Ex.{2020 U.S. Dist. LEXIS 46} B5 at 13, 24, 
28. As indicated above, the First DCA affirmed the case without a written opinion and that court's 
summary affirmance is also an adjudication on the merits entitled to deference under 28 U.S.C. § 
2254(d). See Richter. 562 U.S. at 99. A review of the record supports the state courts' determination. 
See Wilson. 138 S. Ct. at 1192.

• In particular, the transcript of the evidentiary hearing supports the state post-conviction court's findings 
regarding the testimony of Reed and Platteborze. Reed testified that Platteborze "continually brought 
up the Williams Rule." Ex. B4 8/23/16 at 14. Reed testified that, in their second meeting, Platteborze 
"mentioned that the State would use what's called the Williams Rule which will allow the State to
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introduce both of these charges or allegations or crimes to the jury at one trial." Id. Reed testified this 
"was very disturbing ... because I put myself in a jury's position of listening to the potential burglary 
and assault case, and to have two allegations against an individual, I thought it was pretty disturbing 
news." Id. at 14-15. He further testified that Platteborze "never discussed anything about the Williams 
Rule or the procedures of the Williams Rule," and Platteborze told him "only that the Williams 
Rule{2020 U S. Dist. LEXIS 47) was going to allow the State to introduce evidence to both of these 
cases in one trial." Id. at 15. Reed testified that Platteborze never discussed any pretrial challenges or 
defense motions that could be filed, and left Reed with the impression that the Williams Rule issue 
could not be challenged. Id. at 16, 30. Reed testified that, but for Platteborze's explanation of the 
Williams Rule issue, he would not have taken the plea and he would have proceeded to trial. Id. at 16; 
see id. at 20, 30. He testified, "If he would have fully explained the Williams Rule the way that I have 
researched and learned it, it would not have bothered me." Id. at 20; see id. at 42. Reed explained that 
he researched the Williams Rule in the prison law library and realized "some of the criteria needed to 
be similarities or to show a pattern of character and my - the two cases against me, there's more 
dissimilar issues than there are similarities" and "[a]ny similarities would be just more general 
similarities." id. at 30.
Platteborze testified he "[vjaguely" recalled representing Reed. Id. at 46. He testified that he and Reed 
"spoke about the Williams Rule," but he did not "know how in depth we went" Id. at 49. He testified 
that he did not believe he "would have told him that they were going{2020 U.S. Dist. LEXIS 48} to 
bring in Williams Rule evidence"; rather, he "told him that it was a possibility." Id.\ see id. at 56. He 
recalled discussing with Reed the ten-day rule regarding the State filing a notice of intent, though he 
did not remember the discussion word-for-word. Id. at 50. He testified that he "would have explained 
to [Reed] the Williams Rule allowed the State to introduce other bad acts and that that notice had to 
be filed within ten days of trial." Id. He testified he would have also explained to Reed that "it wasn't my 
decision whether the Williams Rule material was coming in; it was the judge's." Id. at 53. Platteborze 
did not recall discussing with Reed a strategy to prevent the Williams Rule evidence from being used. 
Id. He testified, "I told him it was a possibility that they might seek to introduce one of the cases as 
Williams Rule in a trial of the other case." Id.
The post-conviction trial judge found Reed's testimony credible but also found Reed had not 
established either prong of. Ex. B1 at 742. As that court determined, Reed acknowledged in his 
testimony at the evidentiary hearing that "similarities exist regarding both of the underlying cases." Id. 
Indeed, the court determined "the testimony{2020 U.S. Dist. LEXIS 49} reflects there is a reasonable 
possibility that the other case would have been admissible under the Williams rule." Id. at 742-43; see 
§ 90.404(2)(c), Fla. Stat. (2011) (providing in subsection 1 that ”[i]n a criminal case in which the 
defendant is charged with a sexual offense, evidence of the defendant's commission of other crimes, 
wrongs, or acts involving a sexual offense is admissible and may be considered for its bearing on any 
matter to which it is relevant” and further providing in subsection 2 that "the term 'sexual offense' 
means conduct proscribed by... s. 794.011"); Buenoano v. State. 527 So. 2d 194,197 (Fla. 1988) 
("Under the Williams rule evidence of other crimes, wrongs and acts is admissible if it is relevant to 
and probative of a material issue even though the evidence may indicate the accused has committed 
other uncharged crimes or may otherwise reflect adversely upon the accused's character. Section 
90.404(2)(a), Florida Statutes, (1983), codifies the ruling in Williams v. State and lists the purposes for 
which such evidence is deemed to be admissible: proof of motive, opportunity, intent, preparation, 
plan, knowledge, identity, or absence of mistake or accident."); Williams v. State. 110 So. 2d 654, 663 
(Fla. 1959) ("[Evidence of any facts relevant to a material fact in issue except where the sole 
relevancy is character or propensity{2020 U.S. Dist. LEXIS 50} of the accused is admissible unless 
precluded by some specific exception or rule of exclusion.").
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Accordingly, as the court concluded, the record supports Platteborze's advice regarding this evidence 
and counsel cannot be deficient for correctly advising Reed. See.Ex. B1 at 743; see, e.g., Gore v. 
State. 599 So. 2d 978, 984 (Fla. 1992) (discussing Williams Rule evidence and explaining, where "the 
common points... may not be sufficiently unique or unusual when considered individually, they [may) 
establish a sufficiently unique pattern of criminal activity when all of the common points are considered 
together*’). Further, Reed acknowledged in his testimony that the thought of the evidence coming in 
"was very disturbing" as he put himself in a juror's position "of listening to the potential burglary and 
assault case, and to have two allegations against an individual... was pretty disturbing news." Ex. B4 
8/23/16 at 14-15. Such testimony and evidence contradict Reed's claim that he was not properly 
informed regarding such evidence and belie his claim that he would not have entered a plea if he had 
been so informed.
In his reply, Reed "clarifies that his claim is not that the Williams rule evidence would not have been 
introduced{2020 U.S. Dist. LEXIS 51} - but that defense counsel used the Williams rule evidence to 
threaten/coerce/induce Petitioner Reed to give up his constitutional right to a jury trial and enter a no 
contest plea." ECF No. 26 at 5. This appears to be different from the claim raised in state court and, if 
so, has not been exhausted. Moreover, this claim is refuted by Reed's statements during the plea 
colloquy that he was not forced or coerced in any way to enter his plea, Ex. B4 07/03/12 at 6, and his 
signature on his written plea acknowledging that his "attorney has not compelled or induced [him] to 
enter into this plea agreement by any force, duress, threats, pressure or promises,” Ex. B1 at 250.
Based on the foregoing, Petitioner Reed has not shown that the state courts' adjudication of this 
ground involved an unreasonable application of clearly established federal law or that it was based on 
an unreasonable determination of the facts. See 28 U.S.C. § 2254(d)(1 )-(2). Under the double 
deferential review this Court applies to a Strickland claim evaluated pursuant to the § 2254(d)(1) 
standard, this ground should be denied.
Ground 3: IAC - Consent Defense
In his third ground, Petitioner Reed asserts his trial counsel provided ineffective assistance "by 
failing{2020 U.S. Dist. LEXIS 52} to properly advise [him] that he had a valid consent defense to the 
charges involving alleged victim K.W." ECF No. 7 at 25-29. Reed raised this argument in state court 
as the third claim in his second amended Rule 3.850 motion. Ex. B3 at 1562-67. The state 
post-conviction trial court denied the claim, making the following findings;

In his third claim, the defendant alleges his counsel was ineffective for failing to investigate or 
"inform him that consent was a defense to sexual battery and burglary." In an attempt to support 
his claim that "consent" was a "viable defense," the defendant alleges that he was given "consent" 
to enter the residence and engaged in a "consensual sexual encounter." The defendant also 
alleges counsel should have.investigated a defense of "consent," considering the content of the 
underlying offense report and the victim's statement. Additionally, the defendant alleges he would 
have proceeded to trial if counsel had investigated and informed him of the "viable defense" of 
"consent.”
At the evidentiary hearing, the defendant and Mr. Leonard Platteborze testified.{2020 U.S. Dist. 
LEXIS 53} The defendant testified that he knew the victim because he met her in the parking lot 
when he arrived to visit "Penny Shuttle." The defendant also testified that he "struck up a 
conversation with [the victim]. It was pretty obvious that she had been drinking and after about ten 
minutes of conversation she invited me in for a drink." The defendant testified that he had a 
"consensual sexual encounter with the victim at the apartment. Additionally, the defendant 
testified his trial counsel "never went into" the issue of "consent" with him. The defendant also
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testified he would not have accepted the plea if he had been advised regarding the defense of 
. "consent." On the other hand, the defendant testified he informed his counsel and the 

investigating law enforcement officers that the victim "consented."
Mr. Leonard Platteborze testified he "vaguely" remembered representing the defendant. Mr. 
Leonard Platteborze also testified that he had one or more conversations regarding "consent" with 
the defendant. Mr. Leonard Platteborze testified the defendant mentioned the issue of "consent" in 
at least one of the underlying cases.
After considering the testimony presented at the evidentiary hearing,{2020 U.S. Dist. LEXIS 54} 
the court concludes the defendant has failed to demonstrate an entitlement to relief. The court 
finds the defendant's testimony to be credible. The defendant does not establish either prong of 
Strickland. The testimony at the evidentiary hearing reflects the defendant was aware of the 
alleged defense of "consent." Indeed, the testimony is clear the defendant informed law 
enforcement and his counsel of alleged "consent" by the victim in the underlying case as early as 
the date of his initial contact with law enforcement. In other words, the testimony shows the 
defendant was aware of the alleged defense of "consent" before he entered his plea. Considering 
such information, the testimony refutes the defendant's claim that he was not informed of the 
alleged defense of "consent." Furthermore, the defendant does not establish prejudice. In 
particular, the defendant does not show a reasonable probability that undermines confidence in 
the outcome. As a result, counsel could not be ineffective for failing to advise the defendant 
regarding an alleged defense of which the defendant was aware. Therefore, the instant claim is 
denied.Ex. B1 at 745-47 (footnotes omittedJ. Reed appealed the denial{2020 U.S. Dlst. LEXIS 
55} of this claim to the First DCA. Ex. B5 at 13, 32, 35. As indicated above, the First DCA affirmed 
the case without a written opinion and that court's summary affirmance is also an adjudication on 
the merits entitled to deference under 28 U.S.C. § 2254(d). See Richter. 562 U.S. at 99. A review 
of the record supports the state courts' determination. See Wilson. 138 S. Ct. at 1192.

In particular, the transcript of the evidentiary hearing supports the state post-conviction court's findings 
regarding the testimony of Reed and Platteborze. Reed testified that he was in the victim's apartment 
complex the night of the crime because he planned to meet Penny Shuttle, a resident of the complex, 
and when he was walking to Penny's apartment, he noticed the victim and they struck up a 
conversation. Ex. B4 at 9-10. He testified that "after about ten minutes of conversation," the victim 
invited him to her apartment, where they had "intimate relations." Id. at 10, 12. Reed testified that the 
sexual encounter was consensual. Id. at 13. He further testified that he explained that to the arresting 
officer and to Platteborze. Id. He testified that his attorney took notes but never discussed consent as 
a defense. Id. at 13-14, 20-22. Reed testified he "would not have taken a plea if he would have 
discussed the consent{2020 U.S: Dist. LEXIS 56} and if he would have consulted with [him] with the 
consent and informed [him] that's actually a defense." Id. at 21.
Platteborze testified he ”[v]aguely" recalled representing Reed. Id. at 46. He ”[v]aguely" recalled 
discussing consent as a defense, explaining that he and Reed had "one or more conversations about 
consent." Id. at 46-47; see id. at 56. He did not recall specifics about whether he ever explained 
consent as a defense. Id. at 47.
The post-conviction trial judge found Reed's testimony credible but also found that Reed had not 
established either prong of Strickland. As that court determined, from the testimony at the evidentiary 
hearing, Reed "was aware of the alleged defense of 'consent’" before he entered his plea; Reed had 
told the investigating officer and his defense attorney that the victim consented. Ex. B1 at 746-47. 
Platteborze testified he and Reed had conversations about consent. Ex. B4 at 46-47, 56. Cf. Jones v. 
State. 846 So. 2d 1224 (Fla. 2d DCA2003) (reversing and remanding summary denial of
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post-conviction claim for evidentiary hearing on issue that defense counsel "was ineffective for 
inducing him to accept the plea bargain without telling him that consent is a defense to a sexual 
battery charge" because plea colloquy transcript attached to order did{2020 U.S. Dist. LEXIS 57} not 
refute claim). The arrest report narrative indicates Reed "claimed he had sexual intercourse" with the 
victim K.W. and "the sexual encounter was consensual." Ex. B1 at 279. Such testimony and evidence 
thus refute Reed's claim that he was not informed regarding such alleged defense and belie his claim 
that he would not have entered a plea if he had known of the alleged defense.
Based on the foregoing, Petitioner Reed has not shown that the state courts' adjudication of this 
ground involved an unreasonable application of clearly established federal law or that it was based on 
an unreasonable determination of the facts. See 28 U.S.C. § 2254(d)(1 )-(2). Under the double 
deferential review this Court applies to a Strickland claim evaluated pursuant to the § 2254(d)(1) 
standard, this ground should be denied.
Ground 4: IAC - Misidentificatlon Defense
In his fourth ground, Petitioner Reed asserts his trial counsel provided ineffective assistance "by failing 
to properly advise [him] that he had a valid misidentification defense to the charges involving alleged 
victim D.B." ECF No. 7 at 29-33. Reed raised this argument in state court as the second claim in his 
second amended Rule 3.850 motion. Ex. B3 at 1557-61. The state post-conviction{2020 U.S. Dist. 
LEXIS 58} trial court denied the claim, making the following findings:

In his second claim, the defendant alleges his counsel was ineffective for failing to inform him of a 
"viable defense available to him." The defendant alleges his counsel did not "inform him that 
misidentification was a defense to sexual battery and burglary" in case number 2011-CF-000494. 
On the other hand, the defendant appears to allege his counsel did not "make reasonable 
investigations." The defendant also alleges his "defense ... is likely to succeed at trial due to the 
obvious showing of Defendant's innocence and the lack of evidence placing Defendant as [the 
victim’s] assailant and her multiple identifications." Additionally, the defendant alleges that "had 
counsel merely informed Defendant of the viable defense available to him, he would not have 
accepted a plea."
However, the exact claim the defendant desires to raise is not clear. The limited allegations the 
defendant includes are comingled in his numbered "claim two" and could support either of the 
specified ineffective assistance of counsel claims. In any event,{2020 U.S. Dist. LEXIS 59} the 
defendant does not establish both prongs of Strickland for either claim. Other than conclusory 
allegations that a "misidentification" occurred, the defendant does not include sufficient allegations 
to show that a "viable defense" of "misidentification" existed of which counsel should have 
investigated or informed the defendant. Other than a broad conclusory allegation that the 
"misidentification" was "suggestive," the defendant does not provide sufficient allegations to 
indicate law enforcement used an unnecessarily suggestive identification procedure during the 
"misidentification." The defendant does not prove a "misidentification" occurred merely because 
he disagrees with the victim's out of court identification or with events or incidents that occurred 
during law enforcement's investigation of the underlying offenses.
Additionally, the defendant does not demonstrate that "misidentification" was a "viable defense" 
automatically merely because he now alleges a claim of "innocence." To the extent the defendant 
alleges "misidentification" was a "viable defense" because he "offered counsel additional 
exculpatory evidence that is not located within the discovery,” the defendant does{2020 U.S. Dist. 
LEXIS 60} not describe or include any such "exculpatory evidence" in the instant motion.
Counsel's performance could not be deficient for failing to inform the defendant of a defense that 
was not "viable."
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The defendant also does not establish prejudice. The defendant does not show that the victim's 
"misidentification'' would have been excluded at trial automatically merely because he believes 
such identification was a "misidentification." The defendant's list of "supporting facts from the 
offense reports" alone does not prove automatically that the victim's identification of the defendant 
would have been excluded at trial as a ’’misidentification.'’ Other than conclusory allegations, the 
defendant does not include sufficient allegations to demonstrate a reasonable probability that 
undermines confidence in the outcome. Therefore, the instant claim is denied.Ex. B1 at 743-45. 
Reed appealed the denial of this claim to the First DCA. Ex. B5. As indicated above, the First DCA 
affirmed the case without a written opinion and that court's summary affirmance is also an 
adjudication on the merits entitled to deference under 28 U.S.C. § 2254(d). See Richter. 562 U.S. 
at 99. A review of the record supports the state courts' determination. See Wilson. 138 S. Ct. at 
1192.

In{2020 U.S. Dlst. LEXIS 61} the second claim of his second amended Rule 3.850 motion and in his 
reply in the Rule 3.850 proceeding, Reed explained he had a "viable defense" of misidentification 
because the victim D.B. never indicated the perpetrator had a tattoo and Reed has a "prominent 
tattoo” on his upper arm. Ex. B3 at 1557-61; ECF No. 7 at 29. Petitioner Reed asserts this constitutes 
a "sufficient claim of failure to advise of the misidentification defense based on D.B. failing to state that 
the assailant had a tattoo," contrary to the state post-conviction court's determination. ECF No. 7 at
30.
The state post-conviction court determined Reed did not establish deficient performance as he did not 
sufficiently show any "misidentification." The record supports this determination. As Respondent 
explains, the victim D.B. described her attacker as a white male in his thirties, Ex. B3 at 1621, and 
Reed is a white male who was 41 years old at the time of the offense in that case, id. at 1604,1621. 
D.B. further described her attacker as being between 5’10" and 6' tall, Ex. B3 at 1623, and Reed is 6' 
tall, id. at 1604. In addition, the victim's failure to include Reed's upper arm tattoo in the description of 
her attacker is not unreasonable given that the victim{2020 U.S. Diet. LEXIS 62) indicated her 
attacker held a pillow over her eyes after grabbing her and forcing her onto her bed. Ex. B1 at 140, 
1623.

Based on the foregoing, Petitioner Reed has riot shown that the state courts' adjudication of this 
ground involved an unreasonable application of clearly established federal law or that it was based on 
an unreasonable determination of the facts. See 28 U.S.C. § 2254(d)(1)-(2). Under the double 
deferential review this Court applies to a Strickland claim evaluated pursuant to the § 2254(d)(1) 
standard, this ground should be denied.

Conclusion

Petitioner Jason W. Reed is not entitled to federal habeas relief. The amended § 2254 petition (ECF 
No. 7) should be denied.

Certificate of Appealability

Rule 11(a) of the Rules Governing Section 2254 Cases in the United States District Courts provides 
that "[t]he district court must issue or deny a certificate of appealability when it enters a fmal order 
adverse to the applicant," and if a certificate is issued "the court must state the specific issue or issues 
that satisfy the showing required by 28 U.S.C. § 2253(c)(2)." Rule 11(b) provides that a timely notice 
of appeal must still be filed, even if the court issues a certificate of appealability.

Petitioner fails to make a substantial showing of the denial of a constitutional right. 28 U.S.C. § 
2253(c)(2); Slack v. McDaniel. 529 U.S. 473, 483-84,120 S. Ct. 1595,146 L. Ed. 2d 542 (2000)
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25V
(explaining substantial showing) (citation omitted). Therefore,{2020 U.S. Dist. LEXIS 63} the Court 
should deny a certificate of appealability. -
The second sentence of Rule 11 (a) provides: "Before entering the final order, the court may direct the 
parties to submit arguments on whether a certificate should issue." The parties shall make any 
argument as to whether a certificate should issue by objections to this Report and Recommendation.
Leave to appeal in forma pauperis should also be denied. See Fed. R. App. P. 24(a)(3)(A) (providing 
that before or after notice of appeal is filed, the court may certify appeal is not in good faith or party is 
not otherwise entitled to appeal in forma pauperis).
Recommendation
It is therefore respectfully RECOMMENDED that the Court DENY the amended § 2254 petition (ECF 
No. 7). To the extent counsel for Petitioner has requested, in the reply (ECF No. 26 at 4), oral 
argument on the first ground, such request should be DENIED. It is further RECOMMENDED that a 
certificate of appealability be DENIED and that leave to appeal in forma pauperis be DENIED.
IN CHAMBERS at Tallahassee, Florida, on October 8, 2020.
Isl Martin A. Fitzpatrick
MARTIN A. FITZPATRICK
UNITED STATES MAGISTRATE JUDGE

Footnotes

1
Hereinafter, all citations to the state court record, "Ex. refer to exhibits, ECF No. 18, submitted with 
Respondent's answer, ECF No. 17.
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JASON W. REED, Appellant, v. STATE OF FLORIDA, Appellee. 

COURT OF APPEAL OF FLORIDA, FIRST DISTRICT 
278 So. 3d 583: 2019 Fla. App. LEXIS 7831 

No. 1D17-2790 
May 21,2019, Decided

Notice:
DECISION WITHOUT PUBLISHED OPINION 

Editorial Information: Subsequent History
Rehearing denied by Reed v. State, 2019 Fla. App. LEXIS 10748 {Fla. Dist. Ct. App. 1st Dist., June 18, 
2019)
Editorial information: Prior History

On appeal from the Circuit Court for Walton County. Kelvin C. Wells, Judge.
Michael Ufferman of Michael Ufferman Law Firm, P.A., Tallahassee, forCounsel

Appellant.
Ashley Moody, Attorney General, and Amanda D. Stokes,

Assistant Attorney General, Tallahassee, for Appellee. 
Judges: WOLF, BILBREY, and WINSOR, JJ., concur.

Opinion

Per Curiam.
Affirmed.
Wolf, Bilbrey, and Winsor, JJ., concur.
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IN THE CIRCUIT COURT OF THE FIRST JUDICIAL CIRCUIT 
IN AND FOR WALTON COUNTY, FLORIDA

$

STATE OF FLORIDA,

CASE NOS.: 2011-CF-000494 
AND 2011-CF-00506

v.

JASON W. REED,

Defendant.

ORDER DENYING THE DEFENDANT’S SECOND AMENDED MOTION FOR 
POSTCONVICTION RELIEF PURSUANT TO FLA. R. CRIM. P. 3.850

THIS CAUSE comes before the court for review upon the defendant’s Second Amended 

Motion for Postconviction Relief Pursuant to Fla. R. Crim. P. 3.850, treated as having been filed 

on May 29, 2014;1 the State’s Response to Defendant’s Motion for Post Conviction Relief, 

electronically filed on June 9,2015; the State’s Correction and Amended Response to 

Defendant’s Motion for Post Conviction Relief, electronically filed on August 4, 2015; the 

Defendant’s Response to State’s Correction and Amended Show Cause Response to Defendant’s 

Motion for Post-Conviction Relief, treated as having been filed on August 25, 2015; the State’s 

Closing Argument Regarding Defendant’s Motion for Post Conviction Relief, electronically filed 

on September 28, 2016; and the Defendant Reed’s Post-Evidentiary Hearing Memorandum of 

law and Fact in Support of his Motion for Postconviction Relief, electronically filed by counsel , 

for the defendant on October 4, 2016. A limited evidentiary hearing was convened on August

(“Motion’)
Order Denying the Defendant's Second Amended Motion for Postconviction Relief

Pursuant to Fla. R. Crim. P. 3.850 
State of Florida v. Jason W. Reed 2011 -CF-000494 and 201 l-CF-000506
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i

2* 23, 2016. Mr. Michael Ufferman, counsel for the defendant; Mr. Donald A. Pumphrey, Jr.,

counsel for the defendant; the defendant; and Ms. Angela Mason, Assistant State Attorney; were

present. The state and counsel for the defendant filed written closing arguments. Having

reviewed the instant motion, testimony, record, and legal authority, the court determines that the

motion should be denied.

PROCEDURAL HISTORY

On July 3, 2012, the defendant entered a nolo contendere plea to one count each of (I)

sexual battery upon a person twelve years of age or older when the victim is physically helpless

to resist and (11) burglary of a structure with an assault or battery in Walton County case number 

2012-CF-000494.3 The defendant also entered a nolo contendere to one count each of (I) sexual

battery upon a person twelve years of age or older with coercion by threat and (II) burglary of a

dwelling with an assault or battery in Walton County case number 2012-CF-000506. The

defendant was sentenced to twenty-five years of incarceration in the Florida Department of 

Corrections and was designated a sexual offender.4 The defendant did not file a direct appeal of 

his judgment and sentence. The defendant’s initial rule 3.850 motion5 was stricken in August

2 The entire transcript of the limited evidentiary hearing is included as attachment one. Tr., Aug. 23,2016 (Attach.
*)■

3 Written Plea (Attach. 2).
4 Plea & Sentence Tr., July 3, 2012 (Attach. 3); J. & Sentence (Attach. 4).
5 Mot. Postconviction Relief Pursuant Fla. R. Crim. P. 3.850, May 24,2013 (Attach. 5) (original attachs. included).

Order Denying the Defendant's Second Amended Motion for Postconviction Relief
Pursuant to Fla. R. Crim. P. 3.850 
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*

. 2013.6 The defendant filed his amended motion in October 2013,7 which was stricken in April
n

2014. The defendant was granted leave to file a second amended rule 3.850 motion.

ANALYSIS

In the instant motion, the defendant alleges multiple ineffective assistance of counsel

claims. To state a facially sufficient claim for ineffective assistance of counsel, a defendant must

allege facts sufficient to support the two-prong test: (1) deficient performance of counsel and (2)

prejudice to the defendant. Strickland v. Washington. 466 U.S. 668. 687 (19841. A court should

consider the totality of the circumstances when determining an ineffective assistance of counsel

claim. Grosvenor v. State, 874 So. 2d 1176, 1181-82 (Fla. 2004) (citation omitted). The first

prong of Strickland requires a defendant to identify specific acts or omissions of counsel that are

“so serious that counsel was not functioning as the counsel guaranteed the defendant by the Sixth

Amendment.” Strickland. 466 U.S. at 687. “[T]o show deficiency, a defendant ‘must identify

particular acts or omissions of [counsel] that are shown to be outside the broad range of

reasonable competent performance under prevailing professional standards.’ ” Ruan v. State.

965 So. 2d 352, 353 (Fla. 4th DCA 2007) (citation omitted). A court does not need to determine

whether counsel’s performance was deficient if it is clear that the alleged deficiency was not

prejudicial. Johnson v. State. 593 So. 2d 206, 209 (Fla. 1992) (citation omitted).

Generally, the second prong of Strickland requires the defendant to “show a reasonable

probability that ‘but for counsel’s unprofessional errors, the result of the proceeding would have

6 Order Striking Def s. “Mot. Postconviction Relief Pursuant Fla. R. Crim. P. 3.850” & Granting Leave File Am. 
Mot., Aug. 19, 2013 (Attach. 6) (original attachs. omitted),
7 Am. Mot. Postconviction Relief Pursuant Fla. R. Crim. P. 3.850, Oct. 14,2013 (Attach. 7) (original attachs. 
included).
8 Order Striking Def s. Am. Mot. Postconviction Relief Pursuant Fla. R. Crim. P. 3.850 & Granting Leave File 
Second Am. Mot., Apr. 9,2014 (Attach. 8) (original attachs. omitted).

Order Denying the Defendant’s Second Amended Motion for Postconviction Relief
Pursuant to Fla. R. Crim. P. 3.850 
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Tnhnstnn v. State. 63 So. 3d 730, 737 (Fla. 2011) (citation omitted). When a> >9,9 been different.

' ' defendant has entered a plea,9 this prong requires him to demonstrate “a reasonable probability

that ... [he] would not have [pled] guilty and would have instated on going to trial.”

Grosvenor, 874 So. 2d at 1180 (citation omitted). “A reasonable probability is a probability 

sufficient to undermine confidence in the outcome.” Strickland, 466 U.S. at 694. Any claim of 

prejudice “should be ‘positive, specific, and factual’ because “the required showing of prejudice

in fact is ‘strictly applied.

(quoting Young v. State, 608 So. 2d 111, 113 n.2 (Fla. 5th DCA 1992)).

In other words, a defendant must allege “specific facts [that] are not conclusively rebutted 

by the record and [that] demonstrate deficiency in performance that prejudiced the defendant.” 

Roberts v. State. 568 So. 2d 1255, 1259 (Fla. 1999). Additionally, a defendant’s “general 

allegations or mere conclusions are [not sufficient] to demonstrate an entitlement to relief.

Reaves v. State. 593 So. 2d 1150, 1151 (Fla. 1st DCA 1992) (citations omitted). Furthermore, 

“[a] strong presumption [exists] that counsel... rendered adequate assistance.” Blanco v.

Wainwright, 507 So. 2d 1377, 1381 (Fla. 1987).

I) Ineffective assistance of counsel allegedly for misadvising the defendant regarding 
Williams rule evidence in case number 2011-CF-000494

In his first claim, the defendant alleges that his counsel was ineffective for misadvising

the defendant that “the State will use the Williams rule in his case.”10 In particular, the

defendant alleges that his counsel advised him that “the State will use evidence and acts in one

case to prove guilt in the other case, this all but ending any opportunity to defeat your charges

Richardson v. State. 677 So. 2d 43,44 (Fla. 1st DCA 1996)9 9»

9 See Attachs. 2-4.
10 Mot. 4.

Order Denying the Defendant’s Second Amended Motion for Postconviction Relief
Pursuant to Fla. R. Crim. P. 3.850 

State of Florida v. Jason W. Reed 2011-CF-000494 and 201 l-CF-000506
Page 4 of 17



5j

»11 The defendant appears to allege that such “advice” was incorrect because “a •(paraphrasing).

review of the case summary sheets will demonstrate that the State had no intention to utilize the

Williams Rule,” considering .. the required ten (10) day notice per § 90.404(2)(c), Fla. Stat.,

would have needed to be filed by June 29, 2012;” however, [t]he prosecution made no such

„12 Additionally, the defendant alleges that the “evidence” of the offensesrequired filing.’

charged in the instant cases would not have been admissible at his trial because such “cases or

acts” were not “strikingly similar” and would not “have probative value to show material fact to

vl3be admitted.

At the evidentiary hearing, the defendant and Mr. Leonard Platteborze, who was the

defendant’s trial counsel, testified. The defendant testified his counsel “continually brought up

the Williams rule.”14 The defendant testified his counsel “mentioned that the State would use

what’s called the Williams rule which will allow the State to introduce both of these charges or

allegations or crimes to the jury at one trial.”15 The defendant also testified that such information

“was very disturbing .. . because I put myself in a jury’s position of listening to the potential 

burglary and assault case, and to have two allegations against an individual, 1 thought it was 

pretty disturbing news.”16 The defendant testified his counsel “never discussed anything about 

the Williams rule or the procedures of the Williams rule.”17 Additionally, the defendant testified

11 Mot. 4.
12 Mot. 5.
,3Mot. 4.
14 Tr. 14, Aug. 23,2016 (see Attach. 1).
15 Tr. 14, Aug. 23, 2016 (see Attach. 1).
16 Tr. 14-15, Aug. 23,2016 (see Attach. 1).
17 Tr. 15, Aug. 23, 2016 (see Attach. 1).

Order Denying the Defendant’s Second Amended Motion for Postconviction Relief 
, Pursuant to Fla. R. Crim. P. 3.850
State of Florida v. Jason W Reed 2011-CF-Q00494 and 2011-CF-000506
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• his counsel did not discuss any motions that could be filed before trial.18 The defendant testified 

he would not have accepted the plea if his counsel “would have fully explained the Williams rule 

the way that I have researched and learned it.
20Mr. Leonard Platteborze testified he “vaguely” remembered representing the defendant. 

Mr. Leonard Platteborze testified he discussed the Williams Rule with the defendant.21 Mr.

„\9

Leonard Platteborze also testified he advised the defendant regarding the possibility that the state 

would introduce Williams rule evidence.22 Mr. Leonard Platteborze also testified he would have 

explained to the defendant that the Judge determines admissibility of Williams rule evidence.

After considering the testimony presented at the evidentiary hearing, the court concludes

that the defendant has failed to demonstrate an entitlement to relief. The court finds the

defendant’s testimony to be credible. The defendant does not establish either prong of 

Strickland. The testimony at the evidentiary hearing reflects counsel reviewed discovery with 

the defendant, including evidence and documents.24 Although the defendant may desire 

otherwise, he acknowledged during the evidentiary hearing that similarities exist regarding both 

of the underlying cases.25 Additionally, the defendant testified he entered his plea on July 2 

because the state’s plea offer was going to be revoked on July 3.26 Such information indicates 

counsel would not have had sufficient time to explain the Williams rule process in extensive 

detail as the defendant now desires. In any event, the testimony reflects there is a reasonable

18 Tr... 16, Aug. 23, 2016 (see Attach. 1).
19 Tr. 20, Aug. 23,2016 (see Attach. 1).
20 Tr. 46, Aug. 23,2016 (see Attach. 1).
21 Tr. 49, Aug. 23,2016 (see Attach. 1).
22 Tr. 49, Aug. 23, 2016 (see Attach. 1).
23 Tr. 53, Aug. 23,2016 (see Attach. 1).
24 Tr. 33-34, Aug. 23,2016 (see Attach. 1).
25 Tr. 32-36, Aug. 23,2016 (see Attach. 1).
26 Tr. 17, Aug. 23. 2016 (see Attach. 1).

Order Denying the Defendant’s Second Amended Motion for Postconviction Relief
Pursuant to Fla. R. Crim. P. 3.850
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* probability that the other case would have been admissible under Williams rule. Considering 

such information, the record supports counsel’s advice regarding the Williams rule evidence. As 

a result, counsel could not be deficient for advising the defendant correctly regarding the

application of the Williams rule in the instant cases.

Furthermore, the defendant does not establish prejudice. In particular, the defendant’s

testimony does not show any reasonable probability that undermines confidence in the outcome,

especially considering the defendant acknowledges the possibility of the jury hearing the

Williams rule evidence was “disturbing” tohim. Therefore, the instant claim is denied.

II) Ineffective assistance of counsel claim regarding “misidentification” in case number 
2011-CF-000494

In his second claim, the defendant alleges his counsel was ineffective for failing to 

inform him of a “viable defense available to him.”27 The defendant alleges his counsel did not 

“inform him that misidentification was a defense to sexual battery and burglary” in case number 

201 l-CF-000494.28 On the other hand, the defendant appears to allege his counsel did not 

“make reasonable investigations.”29 The defendant also alleges that his “defense ... is likely to 

succeed at trial due to the obvious showing of Defendant’s innocence and the lack of evidence 

placing Defendant as [the victim’s] assailant and her multiple identifications.”30 Additionally, 

the defendant alleges that “had counsel merely informed Defendant of the viable defense 

available to him, he would not have accepted a plea.»31

27 Mot. 9.
28 Mot. 9.
29 Mot. 12.
30 Mot. 12.
31 Mot. 9.

Order Denying the Defendant's Second Amended Motion for Postconviction Relief
Pursuant to Fla. R. Crim. P. 3.850 
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However, the exact claim the defendant desires to raise is not clear. The limited 

allegations the defendant includes are comingled in his numbered “claim two” and could support 

either of the specified ineffective assistance of counsel claims. In any event, the defendant does 

not establish both prongs of Strickland for either claim. Other than conclusory allegations that a 

“misidentification” occurred, the defendant does not include sufficient allegations to show that a 

“viable defense” of “misidentification” existed of which counsel should have investigated or 

informed the defendant. Other than a broad conclusory allegation that the “misidentification” 

was “suggestive,” the defendant does not provide sufficient allegations to indicate law 

enforcement used an unnecessarily suggestive identification procedure during the 

“misidentification.”32 The defendant does not prove a “misidentification” occurred merely 

because he disagrees with the victim’s out of court identification or with events or incidents that 

occurred during law enforcement’s investigation of the underlying offenses.

Additionally, the defendant does not demonstrate that “misidentification” was a “viable 

defense” automatically merely because he now alleges a claim of “innocence, 

the defendant alleges “misidentification” was a “viable defense” because he “offered counsel 

additional exculpatory evidence that is not located within the discovery ”34 the defendant does 

not describe or include any such “exculpatory evidence” in the instant motion. Counsel’s 

performance could not be deficient for failing to inform the defendant of a defense that was not 

“viable.”

„33 To the extent

32 Simmons v. State. 934 So. 2d 1100 (Fla. 2006).
33 Mot. 12.
34 Mot. 11.

Order Denying the Defendant’s Second Amended Motion for Postconviction Relief
Pursuant to Fla. R. Crim. P. 3.850 
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The defendant also does not establish prejudice. The defendant does not show that the -

victim’s “misidentification” would have been excluded at trial automatically merely'because he 

believes such identification was a “misidentification.” The defendant’s list of “supporting facts 

from the offense reports”35 alone does not prove automatically that the victim’s identification of

the defendant would have been excluded at trial as a “misidentification.”36 Other than

conclusory allegations, the defendant does not include sufficient allegations to demonstrate a

reasonable probability that undermines confidence in the outcome. Therefore, the instant claim 

is denied.37

Ill) Ineffective assistance of counsel claim regarding an alleged defense of “consent” in case 
number 2011-CF-000506

In his third claim, the defendant alleges his counsel was ineffective for failing to
OQ

investigate or “inform him that consent was a defense to sexual battery and burglary.” In an

attempt to support his claim that “consent” was a “viable defense,” the defendant alleges that he 

was given “consent” to enter the residence and engaged in a “consensual sexual encounter.”39

The defendant also alleges counsel should have investigated a defense of “consent,” considering 

the content of the underlying offense report and the victim’s statement.40 Additionally, the

defendant alleges he would have proceeded to trial if counsel had investigated and informed him 

of the “viable defense” of “consent.”41

35 Mot. 10-11.
36 See Simmons. 934 So. 2d at 1100.
37 The court declines to grant the defendant an additional opportunity to amend the instant claim.
38 Mot. 14.
39 Mot. 15-18.
40 Mot. 15-18, Attach. D. The court references the motion’s attachments as labeled by the defendant.
41 Mot. 14,19.

Order Denying the Defendant’s Second Amended Motion for Postconviction Relief
Pursuant to Fla. R. Crim. P. 3.850 
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- At the evidentiary hearing, the defendant and Mr. Leonard Platteborze testified. The 

defendant testified that he knew the victim because he met her in the parking lot when he arrived

to visit “Penny Shuttle.”42 The defendant also testified that he “struck up a conversation with 

[the victim]. It was pretty obvious that she had been drinking and after about ten minutes of 

conversation she invited me in for a drink.”43 The defendant testified that he had a “consensual 

sexual encounter” with the victim at the apartment44 Additionally, the defendant testified his 

trial counsel “never went into” the issue of “consent” with him 45 The defendant also testified he

„46would not have accepted the plea if he had been advised regarding the defense of “consent. 

On the other hand, the defendant testified he informed his counsel and the investigating law 

enforcement officers that the victim “consented.”47

48Mr. Leonard Platteborze testified he “vaguely” remembered representing the defendant.

Mr. Leonard Platteborze also testified that he had one or more conversations regarding “consent”

with the defendant49 Mr. Leonard Platteborze testified the defendant mentioned the issue of 

“consent” in at least one of the underlying cases.50

After considering the testimony presented at the evidentiary hearing, the court concludes 

the defendant has failed to demonstrate an entitlement to relief. The court finds the defendant’s

testimony to be credible. The defendant does not establish either prong of Strickland. The 

testimony at the evidentiary hearing reflects the defendant was aware of the alleged defense of

42 Tr. 9, Aug. 23, 2016 (see Attach. 1).
43 Tr. 10, Aug. 23, 2016 (see Attach. 1).
44 Tr. 13, Aug. 23, 2016 (see Attach. 1).
45 Tr. 13-14,20,21, Aug. 23,2016 (see Attach. 1).
46 Tr. 21, Aug. 23, 2016 (see Attach. 1).
47 Tr. 37, Aug. 23, 2016 (see Attach. 1).
48 Tr. 46, Aug. 23,2016 (see Attach. 1).
49 Tr. 46-47, Aug. 23, 2016 (see Attach. 1).
50 Tr. 55, Aug. 23, 2016 (see Attach. 1).

Order Denying the Defendant’s Second Amended Motion for Postconviction Relief
Pursuant to Fla. R. Crim. P. 3.850
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“consent.” Indeed, the testimony is clear the defendant informed law enforcement and his

counsel of alleged “consent” by the victim in the underlying case as early as the date of his initial 

contact with law enforcement.51 In other words, the testimony shows the defendant was aware of 

the alleged defense of “consent” before he entered his plea. Considering such information, the

testimony refutes the defendant’s claim that he was not informed of the alleged defense of

“consent.” Furthermore, the defendant does not establish prejudice. In particular, the defendant

does not show a reasonable probability that undermines confidence in the outcome. As a result,

counsel could not be ineffective for failing to advise the defendant regarding an alleged defense

of which the defendant was aware. Therefore, the instant claim is denied.

IV) Ineffective assistance of counsel allegedly for misadvising the defendant regarding 
“post-prison supervision”

In his fourth claim, the defendant alleges that his counsel was ineffective for misadvising 

him regarding Florida’s conditional release program.52 In particular, the defendant alleges his 

counsel was aware the defendant requested and believed his plea agreement did not require any 

post-prison supervision.53 The defendant alleges his counsel informed him the instant plea 

agreement satisfied the defendant’s request.54 However, the defendant alleges such information 

constitutes misadvice because he is eligible for conditional release supervision upon his release 

from incarceration.55 The defendant also alleges “misadvice” occurred because of “counsel’s

„56withholding of these pertinent facts.

51 Tr. 36-37, Aug. 23,2016 (see Attach. 1).
52 Mot. 20.
53 Mot. 20.
54 Mot. 20-21.
55 Mot. 21-22.
56 Mot. 21.

Order Denying the Defendant’s Second Amended Motion for Postconviction Relief
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At the evidentiary hearing, the defendant and Mr. Leonard Platteborze testified. The 

defendant testified his counsel advised him he “would only have to serve eighty-five percent” of 

his sentence.57 The defendant also testified he “did not want to take a plea that would subject 

[him] to probation or any kind of supervision when [he] got out of prison.”58 Additionally, the 

defendant testified he “was presented with a twenty-five year plea with no probation [and] 

under the assumption that meant there would not be any kind of supervision after prison, 

defendant testified his counsel did not discuss Florida’s conditional release program.60

Mr. Leonard Platteborze testified he “vaguely” remembered representing the defendant.61 

Mr. Leonard Platteborze testified he did not discuss Florida’s conditional release program with 

the defendant. 62 Mr. Leonard Platteborze also testified he did not discuss the defendant’s 

eligibility for such program with the defendant.63

After considering the testimony presented at the evidentiary hearing, the court concludes 

the defendant has failed to demonstrate an entitlement to relief. The court finds the defendant’s 

testimony to be credible. The defendant does not establish either prong of Strickland. The 

testimony at the evidentiary hearing reflects the defendant desired a plea offer that did not 

require any post-prison supervision. The testimony is also clear the defendant obtained a plea 

offer that satisfied such requirement because the offer did not require any probation. Although 

the defendant may believe otherwise, his eligibility for the conditional release program is not a

was

„59 The

57 Tr. 22, 32, Aug. 23, 2016 (see Attach. 1).
58 Tr. 22, Aug. 23, 2016 (see Attach. 1).
59 Tr. 23, Aug. 23, 2016 (see Attach. 1).
60 Tr. 38, Aug. 23,2016 (see Attach. 1).
61 Tr. 46, Aug. 23,2016 (see Attach. 1).
62 Tr. 47, Aug. 23,2016 (see Attach. 1).
63 Tr. 47, Aug. 23, 2016 (see Attach. 1).

Order Denying the Defendant's Second Amended Motion for Postconviction Relief
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* requirement of his plea offer and sentence. Additionally, the testimony is clear misadvice did

not occur as the defendant acknowledges counsel did not discuss Florida’s conditional release

program. Furthermore, counsel is not required to inform the defendant of his eligibility for

conditional release because he entered a negotiated plea.64 Therefore, the instant claim is denied.

V) Ineffective assistance of counsel allegedly for “affirmative misadvice regarding Sexual 
Predator Designation, Jimmy Ryce Act, and Involuntary Civil Commitment”

In his fifth claim, the defendant alleges his counsel was ineffective for affirmatively 

misadvising the defendant regarding his eligibility to be classified as a sexual predator and 

subject to the Jimmy Ryce Act and involuntary civil commitment following his release from 

incarceration.65 In particular, the defendant alleges his counsel advised the “Defendant was only 

being required to register as a sex offender.

At the evidentiary hearing, the defendant and Mr. Leonard Platteborze testified. The 

defendant testified his counsel “only discussed the sexual offender” requirements.67 The 

defendant also testified his counsel told him the sexual predator sections on his written plea form

The defendant testified he would not have

„66

„68“did not apply” and “did not go over it with me. 

accepted the plea if he had been advised of the sexual predator designation.69 The defendant also 

acknowledged the court initially informed the defendant he was eligible for sexual predator

64 Chandler v. State. 1 So. 3d 284,288 (Fla. 2d DCA 2009) (“The law is clear that defense counsel need not provide 
actual notice of a defendant’s eligibility for conditional release when a defendant negotiates a plea. Since no actual 
notice is required, counsel cannot be ineffective and a defendant’s plea cannot be involuntary based solely on a lack 
of notice.”) (internal citation omitted); see also Maves v. Moore. 827 So. 2d 967, 971 (Fla. 2002) (“Because 
conditional release does not impose an enhanced criminal penalty or sentence, no actual notice of an offender’s 
eligibility for this program is required under Ovler.”).
65 Mot. 23-24.
66 Mot. 23.
67 Tr. 24, Aug. 23, 2016 (see Attach. 1).
'' Tr. 24-25, Aug. 23,2016 (see Attach. 1).
69 Tr. 26, Aug. 23, 2016 (see Attach. 1).
68
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-> designation at sentencing.70 Additionally, the defendant testified his counsel did not discuss the 

Jimmy Ryce Act, including, whether such act applied to him.71 The defendant also testified he 

learned of the Jimmy Ryce Act after he was incarcerated in the Florida Department of 

Corrections.72

Mr. Leonard Platteborze testified he “vaguely” remembered representing the defendant.73 

Mr. Leonard Platteborze testified he discussed sexual offender and sexual predator designations 

with the defendant.74 Mr. Leonard Platteborze also testified he believed the defendant would be 

designated a sexual offender and the state confirmed such belief before he drafted the original 

offer of plea.75

After considering the testimony presented at the evidentiary hearing, the court concludes 

the defendant has failed to demonstrate an entitlement to relief. The court finds the defendant’s

testimony to be credible. The defendant does not establish prejudice. The testimony reflects the 

defendant was aware that he may be designated a sexual predator because the court raised such 

issue at the defendant’s plea and sentencing hearing.76 Considering such information, the 

defendant does not show a reasonable probability that undermines confidence in the outcome. 

Furthermore, the defendant’s testimony refutes his claim that he was misadvised regarding 

application of the Jimmy Ryce Act. Indeed, the defendant testified that his counsel did not 

discuss the Jimmy Ryce Act. Counsel could not have “affirmatively misadvised” the defendant

70 Tr. 39, Aug. 23,2016 (see Attach. 1).
71 Tr. 26-27, Aug. 23, 2016 (see Attach. 1).
72 Tr. 26-27, Aug. 23, 2016 (see Attach. 1).
73 Tr. 46, Aug. 23,2016 (see Attach. 1).
74 Tr. 51, Aug. 23,2016 (see Attach. 1).
75 Tr. 51, Aug. 23,2016 (see Attach. 1).
76 Tr. 39, Aug. 23,2016 (see Attach. 1).
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* regarding involuntary civil commitment under the Jimmy Ryce Act because such Act was not 

discussed. In any event, counsel is not required to advise the defendant regarding a collateral 

consequence of his plea, which includes the application of the Jimmy Ryce Act.77 As a result, 

counsel could not be ineffective for failing to advise the defendant of a collateral consequence of

his plea. Therefore, the instant claim is denied.

VI) Ineffective assistance of counsel allegedly for failing to “move for a competency 
hearing”

In his sixth claim, the defendant alleges his counsel was ineffective for failing to request

a competency hearing.78 In particular, the defendant alleges his counsel should have challenged

his competency because he was administered Thorazine while incarcerated at the Walton County

Jail 79 The defendant also alleges the “medication was affecting his rational thinking.
* 81However, at the limited evidentiary hearing, the defendant abandoned the instant claim.

„80

Therefore, the instant claim is denied.

Accordingly, it is hereby ORDERED AND ADJUDGED that:

1. The defendant’s Second Amended Motion for Postconviction Relief Pursuant to Fla.

R. Crim. P. 3.850, treated as having been filed on May 29, 2014, is DENIED.

2. The defendant has thirty days to file his notice of appeal.

77 Watrous v. State. 793 So. 2d 6, 10 (Fla. 2dDCA2001).
78 Mot. 26.
79 Mot. 26.
80 Mot. 32.
81 Tr. 9, Aug. 23,2016 (see Attach. 1).
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DONE AND ORDERED in Chambers in DeFuniak Springs, Walton County, Florida.

eSigned by KELVIN vvELLS""in"Oi*JUDGE'WELLS*lNBOX FOLDER 
on 06/26/2017 13:29:29 Y8qW6msn

KELVIN C. WELLS 
CIRCUIT JUDGE

KCW/elm

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and accurate copy of the foregoing Order has been

furnished by regular U.S. mail (unless otherwise noted) to:

MICHAEL UFFERMAN, Esq.
2022-1 Raymond Diehl Road 
Tallahassee, Florida 32308
by electronic delivery to: ufferman@uffermanlaw.com

DONALD A. PUMPHREY, JR., Esq.
553 East Tennessee Street
Tallahassee, Florida 32308
by electronic delivery to: don@donpumphrey.com

(Certificate of Service Continued on the Next Page]
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ANGELA MASON, Assistant State Attorney 
First Judicial Circuit
IB 9th Avenue
Shalimar, Florida 32579
by electronic delivery to: amason@sa01.org

JASON W. REED, DC# Q01559 
Holmes Correctional Institution 
3142 Thomas Drive 
Bonifay, Florida 32425-0190

ALEX ALFORD 
Clerk of Court

eSignedby JOYCEVANNin 02CRIMINAL INBOXFOLDER 
on 06/27/2017 09:00:51 qGQwwOLD
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