COMMONWEALTH OF KENTUCKY.
46" JUDICIAL DISTRICT, DIVISION 11
BRECKINRIDGE CIRCUIT COURT -+ - ey
- CRIMINAL ACTION NO. 18-CR-00012 .

COMMONWEALTH OF-KENTUCKY. - - =« PLAINTIFF

vs. JUDGMENT AND SENTENCE ON PLEA OF NOT GUILTY

FARAND O. SKINNER, I11 ~_  DEFENDANT .. . .

The Defendant at arraignment entered a plea of not guilty to the charge of.
Murder., This oft’enée was committed on or ab_ou; November 9 2017, wh}en thq .
Defendant was more than eighteen (18) years of age. The Defendant's date of birth
is June 2, 1967.

On the 12", 13" 14" and 15" days of August 2019, the Defendant having
appeared in open court with his counsel, Hon. David Mour, a trial by jury was
held, The jury found the Defendant guilty of Murder.  The matter was set for
sentencing for the 18" day of September 2019.

On the 18" day of September 2019, the Defendant appeared in open court
with his counsel, Hon. David Mour, and the Court inquired of the Defendant and
his counsel whether they had any legal cause to show why judgment should not be
pronounced, and afforded the Defendant and his counsel the opportunity to make
statements in the Defendant’s behalf and to present any information in mitigation
of punishment, and the Court having informed the Defendant and his counsel of

the factual contents and conclusions contained in the written report of the pre-
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sentence investigation prepared by the Division of Probation and Parole, the

Defendant suggesting some changes to the !'actuz.ti contents of said report. Having
given due consideration to the wr-ilten repoﬂ by the Division- ol’Probalion.and
" Parole, an_q to'lhle nature and.circun]s‘tal?ceg of the crimes, and to the hislory.
character and condition of the Deié'nda!;t., .t]‘ae Cox.u't is of the opinion: |

That imprisoﬁment is neéessa}’y for lhé pl:otection o_l'the public because:

: __/(A) There is substantial risk that the Defendant will commit a crime
during a period of probation or conditional discharge. |

' ___’;_ (B) | The Defendant is in need of correctional treatment !..hal can be

provided :11651 efl’ec_:tively byl the Defcn1da11l's commitment to a correctional
institution.

,'/

. : .
< (C)  Any other disposition will unduly depreciate the seriousness

of the Defendant’s crime. .
No sufficient caus?: having b;aen shown \V]l); judgment should not be
pronounced, it is ADJUDGED BY THE COURT the Jury sentenced that the
| Defendant is guilty of Murder and is sentenced to twenty-three (23) years under the
supervision of the Department of Corrections.
This sentence shall run consecutive 1o any other sentence imposed by this

Court or any other Court prior to this date.

IT IS FURTHER ORDERED pursuant to KRS 23A.205 that:

™~
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T hc Dclendant is a poor pel son as defined at KRS 453, 190(”) and is

therefore exempl from the lmposmon of COUll costs,
1/ T he Defendant shall pay couu (.osls to; llns action in the amount of
$165.00 to the Clerk of the Court w;thm thnty (30) days of |elease hom

incarceration or shall appuu beloxe lhe Court on the ~day of __ | '

__atthe hourof 9: 00 am. CST to show cause why she should not be held in
contempt for the failure to pay court. cbsts aslofdﬂe‘red.

IT IS FURTHER ORDERED pursuant o KRS 534.030 that: *

____The Court finds the Defendant to bc- indigent pursu;\ril (o the terms ol
KRS Chapter 31 and therefore exempt from the imposition of a mandatory fine.

or , . o

____The Court has considered the Defendant’s ability to pay a fine and has
determined that no fine shall;be imposed herein due to: ‘ o
____The hardship likely to be -.ll]'lp-OSC(l on the Defendant's dependents
by the amount of the fine and the time and method 6t‘f)zi)'ing it and/or
_____The impacl the amount of fine will 'have o.n.lhe Defendant’s |
ability to make reparation or restitution to the \'i‘clim; and/or

The amount of the Defendants gain, if any, derived from the

commission of the offense.




OR

The Court has considered the Defendant’s ability to'pay a fine and

hereby imposes a fine in the amount of § and orders the

Defendant to pay the amount set forth above:

D in full from the posted bond security;

7

OR
D attherateol per month beginning the first day of
the month immediately succeeding

0 entry of this order
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O release from custody and on the first day ol SEP 2019
each month thereafier untit paid in full. GINDY M %QPES,.,CLE&é
/7

" Dated this_.2 ¥ day of September 2019

HON,IENNETH HAROLD GOFF, If
JUDGE, BRECKINRIDGE CIRCUIT COURT
DIVISION [1 :

Judgment entered and notice of entry served on the Defendant by mailing a
true and correct copy Lo the Dei’enaam's counsel, Hon. David Mour, postage

prepaid, on thisgﬁﬁ day of 2019. M,ﬂ}lo

CLERK
By:
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2019-5C- 0589-MR
FARAND SKINNER | = APPELLANT

ON APPEAL FROM BRECKINRIDGE CIRCUIT COURT
V. HONORABLE KENNETH HAROLD GOFF II, JUDGE
NO. 18 CR-00012

COMMONWEALTH OF KENTUCKY - “  © ' APPELLEE

MEMORANDUM OPINION' OF THE COURT
AFFIRM ENG

A 01rcu1t court Jury conwcted Farand Skinner of the murder of Paul
Harrison. Followmg the jury’s recornmendation, the mal court sentenced
Skinner to twenty-three years’ 1mpr1sonment He now appeals the resultmg
judgment as a matter of right.}

Skinner claims several errors oCcurfed;' during his trial; (1) that He should
have received immunity.from prosccution_for.acting in self-defense; (2) he was
convicted on insufﬁcignt evidence; (3) progecutorial misconduct deprived him of
a fair trial; and (4)'the trial court improperly a'dﬁﬂttcdt evidence. For réasons

explained below, we find that no error occurred and affirm the judgment.

- KyConst. § 110(2)(b) (“Appeals from a judgment of the Circuit Court imposing
a sentence of . . . imprisonment for twenty years or more shall be taken directly to the

_ Supreme Coutt. ”).
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1. FACTS

'Farand Si{inner, the victim, Paul Harrison, and tﬁe sole eyewitness,
Timothy Day, were roommates. They had been friends for years, and Skinner-

‘ allowed the other two men to stay at his home Accordmg to’ Day, Skinner and
Harrison freguerxt]y argued, and ,S_kmn,_er mgde Harrison move out. -

. Harrison’s moving out ignited an exchange of conteﬁtious text meesages
between Harrison and Skinrler aboﬁt when Harrieon could retrieve his’
.belongmgs from Skinner’s house. Harrlson texted that he was. “gomg to take
thmgs to the extreme,” “get physxcql ? “knock his teeth down hlS throat” and
that Skinner was going to have to “end up killing _hlm,” he was “ready to die,”
and “im bring aload of my Shlt out shoot me or do whatever but I"m going to get
my shit,” |

- Day accompamed Harrison to Skmner s house to help h1m move his
belongmgs. How the events unfolded ‘upon their arnval is dISputed Skinner 8
residence was equipped w1th a home surveﬂlance camera, and footage from
that camera—despite low-quahty v1deo and no audlo—shows Sklrmer emerging
from the house as Harrison and Day arrlve, Harrison exiting the vehicle and
approachmg Skinner, Skmner shooting Harrison once, and Harr1son collapsing
briefly before retreating to the vehicle, Once Harrigon was inside the vehicle,
Skinner shotl at least twice into the vehicle , killing Harrison.. |

Skinner’s defense at trial was self~defense.. He claimed that Harrison got
out of the car; threatened to kill him, approached him'aggressively.with a kriife,

and in a manner that made Skinner fear for his life.
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Day did not tesfify that Ha.rrisox; threatened to kill Skinner. He could

only testify that Harrison was angry and fché‘fwo argued immediately upon’
arrival., But in Day’s initial interview with police, he indicated that Harrison -

may have threatened Skinner. -

After the shooting, Skinner reentered the house'lénd' 'célled 911. He
identified hitmself, his address, and reportéd that he had shot Harrison. The
' grand jury indicted Skinner for Harrison’s murder.
IL. ANALYSIS :

A. Th'ev trial court did not err in denying Skinner’s motion to‘dismiss' S
the indictment under Kentucky Revised Statute (KRS) 503.085.

Skinner argues the Commonwealth improperly pfosecutéd him because

he killed Harrison.in self-defense; therefore, he was entitled to immunity from
pr()sécution under Kentucky Revised étatute (KRS) 503.085. Ordinal;ily, we do-
not “revisit whct;her there was probable cause” in cases in which ‘fél jury has -
already convicted the defendant—and, thus, found [his acﬁoﬁs were] unlawful
beyond a teasoﬁable doubt” unless there are flaws in the conviction.? But -

considering the seriousness of the alleged errors and fact-intensive issues =

motion,3

2 Ragland v, Commonwealth, 476 S.W.3d 236, 246 (Ky. 2015) (“In the present
case, Truss ‘has indeed shown his conyiction to be flawed due to the . .. errors
discussed above.’ Therefore, we must ‘address the merits of his immunity claim,
which would preclude the prosecution from going forward on remand were this Court
to find error in the trial court's denial of immunity.”). ' '

raised by Skinner, we will review the trial court’s denial of his immunity '
|

\

\

|

o | 1

3 Id. ‘ : - C |
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A trial court must deny a motion-to dismiss criminal charges based on

the accused’s claim of immunit;} if a substantial basis supports a fiﬁding of
probable cause to'eohchide that the force used by the accused wes unlawful.
And we will uphold the trial court’s decision to-deny immuniéy solongas a
substantial basis supported its finding that probable cause existed that the
accused used ﬁn’justiﬁable foree.,” A finding of probable cause requires that
: there' be reasonable groehds to support a belief of unjustified force, supported
by less than prima facie proof, but more thah a mere suspicion.5

Our precedent Lemons v. Commonuwealth, is instructive.6 In Lemons, we
upheld a trial court’s decision to deny immunity because a substannal basis
supported its conchision of probable cause the defendant acted with
uﬁreasonaﬁle force.” |

‘In Lemons, the trial court found probable cause to believe the defendant
“did not act in self-defense because there were 1ncons1stent versmns of events
from eyewitness testimony and ih'accurac1es in the timeline of events.? So we
held that the totality of thie circumstances justified a reasonable belief that the

defendant injured the victitﬁ and supported the trial judge’s finding that there

+ Rodgers v, Commonwealth, 285 S.W.3d 740, 754 (Ky. 2009).
5 Id, at 715, ' :
6 437 S.W.3d 708 (Ky. 2014).
7 Id. at 716

.8 Id, at 715-716,




~was probable cause to"believe that the defendant had gc{:ed with unjustifiable
force.?. |

~ Asin :Lemons, we find the trial court in the pfesppj: case did noterrin.
_finding probable cause th;at Skinnet's u_s@a_qf .deadly force was unjustified. The. _
trial court’s finding was suppprtggl by a_gqbgtqp_tial bagis found in inconsistent
évideric;i; and testimony. For example, while Skinner arg.ue'.s!the_lt_l-lgrgisqn
approached him aggressively with a knife, the sole e_yewit,ngss, :D.ay, did not o
recall seeing a knife and did not describe ﬁa:;isqn’s .approéqh to the house as .
exhibiting behavior that ju'stiﬁt.ad the ﬁse of_dcadly force agajnstvhifn‘
Additionally, the video footage of the crime is inc;o'nglufsive, at best, of the
manner Harrisbn apprbached Skinner. These two .faqts comprise ;mich of the
evidence against’Skinner. :

. ,Slginner_ argues that 1.:_he trial éoﬁrt erred becau§e fchere aré no differing
versions of event.s..' Though Skinner’s testimony is similar to Day’s eyewitness
testimony in many respects, it differs fn the aspect most cfitic?l to S,kin.n_er’sl
claim of immunity, which is whether Harrison approached with a‘_'deadl’y .
‘weapon and in a threatening manner making him fear for his life. _T}lig critical
vafia;ice in the testimony is a small detail that has a great effect on whether
Skinner acted justifiably. The trial court did not e;-r in finding probable cause

existed to believe Skinner did not have adequate reason to use deadly force,

9 Id. at 716.
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Accordingly, the trial court properly denied Skinner’s motion to dismiss the

indictment based on immunity,
- B. The trial court properly denied Skinner’s motion for directed verdict

of acquittal and his new trial motion because there was sufficient
‘evidence to support the jury’s verdict, - ‘

Skinner argues the trial court erred when it denied his motion for é.
directed verdict of self-defense. We review a trial court’s denial of a directeci
verdicf motioh de novo,. and we will uphold the trial court’s dec‘isioln unless it
. wés clearly unreasonable for a jury to find guilt.}0 In ruling on a directed
verdict motion, a trial court draws all fair and reasonable iﬁferences in favor of
thé Commonwealth, assumeé all its e~vide'nce to be true, reéerves. .vyeight and
credibility deteminaﬁons for the jury, and must dén‘y 'ghe motion so long as -
there is sufficient evideﬁce to induce a reasonable juror to believe beyond a
reasonable doubt that the defendant is guilty.}!

A-vdire‘cted verdict motioﬁ for self-defense should only be granteéi 1n the
rarest of circumstances and requireé therevto be no contradi;:tjng evidence,
fact, or circumstance that the jury could reasonably cox;élude that some
eiemeﬁt of self-defense was lacking,12 Clearl&, the defendant has a high
burden before a directed verdict for self-defense will be granted. We review this

claim of error accordingly.

10 Benham v. Commonuwealth, 816 S.W.2d 186, 187 (Ky. 1991).
ud, ‘ . o ’

12 West v, Commonwealth, 780 S.W.2d 600, 601 (Ky. 1989) (relying on
Townsend v. Commonuwealth, 474 S.W.2d 352 (Ky. 197 1)). : :

6
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" We firid sufficient evidence for a reasonable jury to conclude thet _Slo’nner

was not acting in self-defense, and the trial court properly denied his motion.

© At trial, the Commonwealth rehed heavﬂy on the surveﬂlance vxdeo of the.
incident taken from Skinner s res1dence. Though blurry, the video showed the
victxm approachmg Skmner, Skmner shooting a gtm, the victim collapsing, the
victim then retreating to his vehiole, and Skinner shooting twice more into t'he“
vehicle. The v1deo, however, is not clear enough tc prove that the victim was _
approachmg Skinner in a manner that would lead him reasonably to believe he
was acting in fear of imminent bodily danger,

" Additionally, Skmner contends that the v1ct1m was approachmg h1m not
only aggressively, but with a kni'fe. But the quality of the video footage is too
poor to prove that clsum Overall, the lighting on the footage is dim, the images
are fuzzy, and the video only shows each person’s movements but not the
details of bodily features. If, as Skmner c»ontends, the victim had a knife and
approached him in an aggressive mannher, the video was not-clear enough to
show it, A reasonetble juror could find that the victim was.not holding a knife,
was not approaching aggressively, and that Skinner was not acting in self;.
defense, ' o : ‘ R

As prevmusly ment1oned the testxmony of the sole eyewitness, Day, does

. not completely support Skinner’s defense. Day testified that the two men had
: been arguing, fought regularly, but he did not know Harrison customanly to
carry a weapon. Importantly, he d1d not testify that Harnson approached

Skinner w1th a knife or with any weapon. Day’s testimony does support

7




Skinnet’s defense in some regards, but not enough to overcome the steep.

burden of a directed verdict for self-defense. The evidence presented was
sufficient to allow a reasonable jury.to gonsi&cr Whei'}lér Skinner’s use of
~ deadly force was unjustified. . The trial court did not abuse its discxjeti.on' in
denying Skinner’s motion for directed verdict,

. C. Prosecutorial misconduct did not deptrive Skinner of & fair trial.

'.S,kinner agues mist_:qﬁd\‘lcvt'by the Commonwealth resulted in a Brddyl-"

violation that deprived Skinnér of a fa1r trial. According to.‘Skinnre_r, the
Commonwe_alth deérived hﬁn of exculpatory evidence, the poiice disposed of
the exculpafory evidence, Detective Borders géve,false testimony, apd the
Commonwealth elicited false testimony. This Court reviews claims of
prosecutorial misconduct by focusing on the overall fairness of the trial and
will qnly ,revex;se the con.vi_ction if it finds the misconduct to be so improper,
};rejudicial, and egregious as to have undermined the-overall fairness of trial 14
We find after reviewing all the circumstances that Skintier received a fair trial,

1. The Commonwealth did not fail to disclose material evidence to the
defense. A ' . ' '

" Prosecutorial misconduct in t.he.discovery' process of a criminal trial can
result in a violation of the defendant’s due-process rights.15 A Brady violation
occurs when the Commonwealth suppresses evidence that is material either to

guilt'or to pimishmenf, irrespective of the good faith or bad faith of the

18 Brady v, Maryland, 373 U.S. 83 (1963).
14 Brewer v, Commonwealth, 206 S.W.3d 343 (Ky. 2006).
15 Id, o
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prosecutmn.16 A Brady violation also results when the government possesses

integral mformatmn the defense does not and depnves the defendant of a fair
© trial.17 But, a Brady violation does not occur when the defense is aware of the
4 allegedly suﬁ'preése'd information.1® - - . 1. |

Here, the Commonwealth did not: imf)rop‘erly'keep exculpatory evidence.
from Skiriner.” Most of the alleged miscénduct by the Commonwealth relates to
the existence of a ut111ty kmfe found on Harrison’s body. Thls kmfe was ‘not
.found at thc scene of the crime put was dlsoovered later by,the med;cal '
examiner during tne an’_topsy‘ Four déys after the ir'x'ciderjt occurred,
Harrison’s personal effects were returned fo hié‘ family, including the knife. |
After the personal items were released, the Commonwealth turned over the’
remaining evidence of the knife’s existence during discovery.‘

Although the knife itself was missing, which is an issue that will be
. discussed shortly, the defense had the"autopSy report listing a utility knife as -
” an item found on Harrison’s body along with .p"ic'tures of the-l{nife’s sheath that
held it Thc defense was aware the knife had been on Harrison’s person when
he died, What the knife’s sheath looked 11ke, and that it had been given back to
the family. Tms information was' properly d1sclosed to’ Skmner during the
discovery process. Skinner was able to cross-examine Detective Borders about

the knife and to raise Adoubt'about. the thoroughness of the Commohv&ealfh’s

16 Commonwealth v, Parrish, S:W.3d 694, 697 (Ky. 2015).
17 Id. at 698,
18 Id,




[V

investigation, As previously mentioned, Brady concerns those instances in

which the government possesses informatioﬁ t};at the defense doés not have"
and then 'fails to disclose that infbrmaﬁon.lb 'I‘{efe; Bécaﬁse ﬂllere'viré.s r‘1'o
information withheld from tﬁe deféﬁéé, no Brady Violatioﬁ 660;1rréd. Therefore,
if prosecut;)ri;al misconciuct‘ occﬁrféd m 'Ski;xﬁér’s case, it was not é result of
tile Commogweélm’s failure to iii'édl.c) é.e exbulpatory evidenée or information

.. re_garding it. . J |

2. The)éric.tl ct;urt’s. ﬁnding fhat the bommonwealth did not act in bad

Jfaith by failing to preserve potentially exculpatory evidence was
supported by substantial evidence.

Skinner argues his conviction must be reversed because the
Commonwealth’s failure to preserve evidence deprivéd him of a fair trial. We
review a trial court’s ruling on éfailur’e to preserve evidence issue for clear
error and we w-ill uphold the ﬁndihg so long as it is supported by substantial
evidence.20 To prove éfail#re to preserve evidence, the defendant must show
the Commonwealth deétf;)yed potentially useful evidence in bad faith.?!

Deliberate conduct may result in a finding' of bad faith, but mere negligence on

) 19 Bowling v. Commonwealth, 80 S.W.3d 405, 410 (Ky. 2002) (“Rather, Brady
concerns those cases in which the government possesses information that the defense
does not and the government's failure to disclose the information deprives the
defendant of a fair trial.”}, )

20 Garland, 458 S.W.3d 781, 786 (“Substantial evidence is evidence, when taken
alone or in light of all the evidence, which has sufficient probative value to induce
conviction in the mind of a reasonable person.”).

21 Id, at 786-87 (“Garland fails, however, to satisfy the first and most crucial -

prong of the McPherson test; bad faith on the part of the government.”).'

10

Aff. M




the part of the Commonwealth generally does not.22 If bad faJth is shown, the

potenhal preJudlce can be cured w1th a mxsmng-emdence 1nstruct10n 2

Four days after the shootmg, Detectlve Borders returned the mctlm s
inventorled belongmgs to hlS faxmly ’I‘hls 1ncluded the utlhty kmfe that
Skinner alleges the wctxm was holdmg as he approached a.nd supports his
claim that he was acting i in self—defense. Skmner argues thls was mlsconduct
and constituted a violation of his due process rights. The tnal fcoutt found

there was no misconduct by the Commonwealth because Detectlve Borders d1d

not act in bad faith. The trial court gave a mlssmg—emdence 1nstruct10n

*
3

nevertheless,
_Sanborn v, Commonwealth?* draws the clearest pictnre of bad-faith
conduct in a failure to preserve ewdence by the Commonwealth In Sanborn,
| we held that a defendant's due-process and discovery rlghts were violated when
the prosecutor deliberately erased w1tness-1nterv1ew tapes to keep defense .
counsel from obtaining the statements contained xn them.25
By contrast, in Garland v. Commonwealth 26 we upheld a tmal court’
finding that the Commonwealth had not acted in bad faith when two ofﬁce:s ,

destroyed fingernail clipplngs in accordance with KSP procedure. The

22 Collins v, Commonwealth, 951 8.W.2d 569, 573 (Ky. 1997).
23 Gonclaves v.lC_'omr’no'nwealth, 404 S.W.3d 180, 197.

2754 S.W.2d 534,'539-40 (Ky. 1988),

2 Id. at 539, ' :

% 458 8,W.3d 781 (Ky. 2015).
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exculpatory nature of the evidence was not discovered before trial, but after.?” ‘

That was substantial evidence that the officers were not acting in bad faith.?®
' Similarly, in McPherson v, Commonwealth,” we uoheﬁd a trial couft’s
dec1s1on to find the Commonwealth did not act in bad faith when a detectwe
destroyed his prehmmary notes once they had been mcorporated into a draft of
~his report. Asin Garland, we found this to be more & matter of routine
housekeeping than the sﬁppréssion of ev_idenoe.

We find. the trial court in the present case did oof etr in finding there was
no bad faith by'the Commonwealth beceuse there was o substantial basis for
finding that Detectlve Borders returned the knife to victim’s family out of
neghgence, and not deliberate m1sconduct Skinner offered no ev1dence that
Borders intentionally gave the knife to Harrison’s family to deprive Skinner of
its use in his defense but only speculates that the detective knew that the
utility kmfe was a deadly weapon that would provide credibility to his defense:

. Detective Borders testified that he did not check the victim’s belongmgs
before returning them to the fannly and that he personally did not think the |
kmfe to be a deadly weapon, but rather an ordmary pocketkmfe Also,
Borders’s testimony regarding the crime scene indicated that the knife was not
found immediately upon w)iewing the victim’s body bui was found Ie.ter by the

medical examiner, sheathed and in Harrison’s pocket. Additionally, the

21 Id. at 786.
28 Id.
29 360 8,W.3d 207, 217 (Ky. 2012),
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Commonwealth contends that Detective Borders did not consider the knife .

critical to Skmner ] defense because within the four days between the crime -

and the releaée of tl'ie be]ongings, Skininer had not mentioned that the victim |

, brand1shed a kmfe but only that he was actmg in self-defense because of the

way the wctlm approached him. 'I‘h1s fact ‘further supported the trial court’s

. conclusmn that Borders neghgently dlsposed of the knife because he was .

-; unaware of its potential as exculpatory evidence. .« -

Ev1dence of bad: falth must go ‘beyond mere speculation.30 ‘We are
unwﬂhng to say the trial court erred by concluding that the Commonwealth did
not intentionally deprive’ Skinner of potenﬁdly exculpatory ewdence
Returning personal ef.fects‘to the family is a common police procedure. And, as
the frial court found it was negligent for Detec'ti\‘{e Bordera to not check the

victim’s belongings before returning them, But we cannot say this approaches

' the intentional conduct we found in Sanborn. The knife lends some support to

Skiriner’s_ ola'ir'n. of self-defehee, but the trial court did not clearly err by ﬁndi:_xg
that Detective Borders did not act in bad faith because substantial evidence
supported the conclusion it was a result of negligence.

‘Importan,tly, the 'trjal court gave the jur‘y'a missirig-evidence instruction
despite not finding bad faith, The mis‘sing—evidenee:inStruction allowed the
jury to 'infer the absent 1tern would be favorable to the defendant’s case.d!

While it is impossible to gauge the effect of exhibiting the kmfe would have had

30 McPherson, 360 S.W.3d at 217-18.
31 Swan v. Commonwealth, 384 S.W. 3d 377, 391 (Ky. 20 12).
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_on the success of Skinﬁer’s claim of self-defense, it cannot be said that he was

denied a fair trial because of its absence.

3. Detective Borders did not give false testimony. -

Skinner’s third claim of prosecutonal misconduct arises from Detectxve
Eorders 's testimony. Detective Borders testified at the preliminary heamng,
before the grand jﬁry, énd at trial. " At the preliminary hearing, he testified that
. the victim did not aﬁpear to be armed ati the scene,32 Before the grand jury, he
testified that Skinnel; made two statements to police: (1) that he did not know
Harrisoﬂ to cé;ry a weapon and (2) that he did not believe the victim to i)e
armed at the time. Additionally, before the grand jury, Detective B.orde'ré'
stated that the victim did not possess a weapon and Skinner would have never
seen a gun, Borders testified to the same facts at trial that he .relayed t'o the
grand jury. ‘

a. Borders’s Grand Jury Testimony

* - Skinner argues that petective Borders’s g}and jury testimony was false
because the medical examiner found the knife on Harrison’s bo&y. Skinner’s
argument cénters éround the following statement made by De_téctive Borders to
the grand jury: ; |

. .Commonwealth: You didn’t ﬁnd any weapon in the car of the victim
or on the person of the victim or anything like that?

Borders: He did not possess any weapon on him. In the vehicle, in
the rear of the vehicle, thefe was an air rifle but that was not
apparent. That had to be . .. we had to find that when we
searched the vehicle, ' :

32 The defense does not take issue w1th Det. Borders’s preliminary hearing
testimony.
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In analyzing claims of false teStimdny, the Court must analyze three ‘

factors: (1) Was the testimony false?; (2) If the testimony 1 was false, was 1t
material?; and (3) Did the prosecution: know 1t was false?®3. If the Court
' answefs these three questions in the affirmative; ‘the conviotion must be
revcrsed 34 In Commonwealth v. Baker, the Court of Appeals stated, .
“Generally, a defendant must demonstrate a ﬂagrant abuse. of the. grand _]ury
process that resulted in both actual prcjudice and deprived the grand jury of . '
autonomous and'unbiased judgment.”35 | .

We find Detective Borders’s grand jury testimony mit falsified f)ecause
his fcstimony relayed v'vha~t he thought at that time to be true. Bordcrs’di.d not
.lsee a weapon 611- the victim at the crime scene. - Addit;lonally, in Skinner’s initial
statements to police he did not say that the victim approached him with a
knife. Instead, Skiimer said hé had to defend himself Becausg of the way that
the v1ctim approached him the look in his eyes, and the way the victim rmsed o
his hands Addmonally, when askecl if he thought I-Iarnson had anythingin . -
his hands, he shook his head and said “I. . .1 don’t know. »36 Borders testified
. thaf the: victim did not have a weapon on his person when they removed him

_from the car.87 This is true testimony because Detective Borders himself did

2 Commonivealth v. Baker, 11 S.W.3d 585, 590-91 (Ky. App. 2000).
- o . |

3 Id, at 588. .

36 VR: 8/14/19 1:43:11; 2:19:54,

37 Skinner does not contend that Harrzson had an air rifle, The air rxﬂe was .
- found at the scene during the search of the vehicle, not when the body was removed.
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not find a knife on the victim, even though a knife was later found during the .

autopsy. _ ‘ \

thile the testimony presented to Fhe jury is arguably,misleédiﬁg,. it
cannot be said to be false, and the Co,mmon\xl/eaith. is-'un'dEr no dut;. ,to present
exculpatory evidence to the grand jury. As we have held, if the - |
Commqnw_ealth’s duty was to “present e;cculpétory as w-ell e;s inculpato;'y
evidence” it _“ivould alter tﬁe gfand jufy‘s hist;t)rical role, transformiﬁg 1t from an
accusatory to an adjudicatory body.”38 Furthermore, a g1.'and jury proceeding
requirés ohiy a finding thgt the g;zidence supports an indictment for the crimes
charged.?? If the grand jury had been told that a knife was found later in the
victim’s belongings, it is hard to say thié would héve changed their decision to
charge Skinner. The fact the grand jury did not hear that a knife was later
found on the victim was likely immaterial. |

b. Borders’s trial testimony was not false.

As previously discussed, to establish prosecutorial misconduct the

defendant must show (1) the statement was false; (2) the statement was

Borders's grand jury testimony relays this fact,” At trial, when Borders was specifically
asked if any weapons were found on Harrison when they removed him from the .
vehicle, he stated “Certainly no firearms and I don't believe there were any weapons of
any type.”; VR 8/13/19 11:23:20.

38 Baker, 11 S.W.3d at 591 {quoting United States v. Williams, 504 U.S. 36, 51,
112 S.Ct, 1735, 1744, 118 L.Ed.2d 352 (1992)).

39 Rice v. Commonwealth, 387 S,W.2d 4, 5 (Ky. 1965) (“The grand jury .
proceeding is not a trial, Such a body does nothing more than accuse a person of the
offense he is alleged to have committed. The grand jury is merely required to find an
indictment where they have received what they believe to be sufficient competent
evidence to support it.”); Kentucky Rules of Criminal Procedure 5,10,

' Q.
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material; and (3) the prosecution knew it was false %0 If there is a reasonable

iikelihood that perjufed testiﬁmny affected .the: judgment of the jury, then the
défendant’s due .pro'ce'ss 1;‘ig}:1'ts have been violated and a new trial must be
ordered.*! - , o N. o T R o

Detective Borders itgst'ifiéd ét:tria.ll that he did not 'finci a Knife on the

victim’s t;ody. When asked if any weaip&ﬁéi. weré fodnd' on Ha’frisb‘n’s body at .
the scene of the crime, Bordefé statéd: “There were certainly no firearms and I-
don’t ))el:leve there were any we'aipc')ﬁs df any ty-pe.”42 The prosecution then '

; askéd him to'read the list of items retﬁrhed t"o I-I'a'rrison.’s family that revealed -
the knife listed as one o} his -persor’xal effects ‘foﬁnd during the autopsy. This
‘fact was also disclosg:d'duriné the n;edical éxéminer;s testimony as was a
photograph of the ,shea.th contéin{ﬁg the knife,

" The defense argues that Borders’s testimonyl about not lfi_nding a knife |

" was 'falsel beéauée it was fpun,& during the autopsy. Additionélly, the defense

argues that the Comimonwealth eliciféd t"g'lsé' tésti'm;o.ny. ' As discussed.

. 'previouslly, Detective Borders’é te'stir:n(;ny was not false because he himself did’

"not qbs;erv'e the knife a:t the scene. While the fact the knife was found during

the autopsy was never revealed to the grand jury, at tr1a1, immediaif_telj after .

40 Commonwealth v. Spaulding, 991 S\W.2d 651, 654 (Ky. 1999) (quoting United -
States v. Lochmondy, 890 F.2d 817, 822 (6th Cir, 1989)).

41 Id, at 655-66 (“When [such] perjured testimony could in any reasonable
likelihood have affected the judgment of the jury,’ the knowing use by the prosecutor
of perjured testimony results in a-denial of due process under the Fourteenth )
Amendment and a new trial is required.” (quoting Giglio v. United States, 405 U.S. 150,
153, {1972)). - . .

42 VR: 8/13/19 11:23:10.
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Detective Borders answered that he did not find the knife; the Commonwealth

" drew.Borders’s attention to the list of items contained in the medical

-examiner’s report, which disclosed that the vietim did have the knife in his

possessmn when he died. Add.ltlonally, the picture of the knife sheath was
shown durmg the medical exammer 's testimony.  The defense was aware of the
knife, used the presence of the knife to aid its defense of self~defense, and no
false testlmony was presented that compromised Skinner’s right to a fair trial.

D. The sufveillanee video and 911' call recording were properly
authenticated.

We review preserved trial errors for abuse of discretion and will uphold
the trial court’s ruling unless unreasonable, arbitrary, or unsupported by

law.43 Under KRE 901, evidence is properly authenticated when the proponent

- offers enough proof for a ree.sonable jury to conclude the item is what it is

proposed to be.44 The burden lies ‘with the proponent and must provide prima -
facie evidence of authentication.

In Litton v. Commonwealth,4 we found survelllance photographs to be

properly authenticated wheri the store owner 1dent1ﬁed the photos as fair and

accurate representa’uon of the locatmn, explamed how the cameras operated
and testlfied that the store owner had removed the film, sent 1t to the installer,

and received the pictures from it.46 .

43 Jol"mson v, Commonwealth, 134 8, W.3d 563, 566 (Ky. 2004).
44 Kentucky Rule of Evidence 901." ‘

45 597 S.W.,2d 616, 618-620 (Ky. 1980).

4 Id. at 619-20.,
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1. The suivelillance video was properly authenticated.

As in L‘fton, we ﬁnd the Commonwealth provuied sufﬁc1ent ev1dence to
authenticate the v1deo as a recording of the alleged offense Skmner argues |
that the Commonwealth’s authenticauon was msufﬁcmnt because the o
mechanical WOrkmgs of the camera were explamed at trial But Detechve
Borders testified that he saw the. cameras as he patrolled the scene, found the
control unit for the camera inside Skmner s house, and made a copy of the |
video from the control unit. Thls was sufficient to allow the Jury to find the .

video was what it was purported to be. So the trial court did not err in ﬁndmg

b
v

the v1deo properly authenticated.
Additionally, Sklnner does not contest the accuracy of the video footage.

In Litton the defendant also de not argue the photos were fake, and we stated,
“In the absence of a showing of 1rr.egular1ty in the productron ofa proffered
photograph, we need not set 'up qunrealistic roadblocks”’:'and “deprive the trier -
of the facts of evrdence not subject to the f01b1es of the imperfect memories.and
the passions and prejudices of human w1tnesses.”47 Here, Skinner only
contests that Detectrve Borders did not tesufy to facts like the camera’s
recording capab111t1es and techmcal workings. While these are facts relevant to
authenticating the v1deo , in this mstance, these specific questlons would have
only provided additional evidence of authentication and the credibility and

weight the jury should give to the video, Further, while Detective Borders’s

« Litton, 597 5.W.2d at 620 {quoting United States v. Hobbs, 403 F.2d 977,
978-79 (6th Cir. 1968)). ' SN
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testimony provided prima facie evidence of authentication, the jury also viewed

Skinner’s post-arrest interview in which he stated his surveillance ce.mera had
a 30- day recording span and that it was accessible with a computer mouse and
remote. In sum, Detectlve Borders s testimony prov1ded the j Jury w1th enough

- information reasonably to conclude the v1deo was what it was purported to be.

" 2. The recording of the 91 1 call was properly authenticated.

Skinner a.rgues the Commonwealth failed to prov1de prima facie evidence
of't:he au’ghenhmty of his 911 call followmg the altercation. We review
‘ pfeserved trial court euidence rulings for obuse- of discretion and will affirm the
ruling unless it is arbltrary, unreasonable, or unsupported by law 48 Like the
surveillance video, we find the recordmg of Skinner’s 91 1 call was properly
authenticated under KRE 9Q1. .
The Commonweaith autheﬂﬁoated the call through the testimony of a
911 dispatcher. 'I‘he d1spatcher explained how 911 calls are ma.tntamed and
how they are kept in thelr regular course of business. She testlfxed how the
calls were stored in the archives, how she retrieved the recording from the
"archives, and how she identified the call based on the name, adt_iress, or the
~ computer—aided dispatch (CAD) report number. Further, she explained that
she found the call and made a copy of it to a CD after listening to it and verified

the CD was a copy of the call. This testimony authenticated the phone call, as

% Johnson, 134 S.W.3d at 566.°
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it prov1des prlrna facie ev1dence that this is the call Sklnner made to 911 the

mght of- the mmdent

Additlonally, whlle Skxnner does not argue the recordlng is false, it |
should be noted that additlonal cred1bihty and authentacatlon were prov1ded by
the statements contamed in the phone call 1tself 49 The dispatcher asks the |
caller to 1dent1fy h1mse1f P to g1ve h1s phone number and address The caller |
1dent1ﬁes himself as “Farand Owen Skmner III” and remtes hxs phone number
and address. The j Jury would have been able to eompare the voice on the o
recordmg to Skinner’s voice in hxs 1nterv1ew tape and h1s voice at trial, This"
prov1ded additional assurance that the 91 1 recordmg offered at trial was the
phone call Skinner made to police followmg the 1nc1dent

| 111, CONCLUSION
For the reasons explaihed above,' we af_firm the judgment,

. All sitting, All concur.

%9 Kentucky Rule of Evidence 901(b}(5) "(“Voice identification,” Identification of a
voice, whether heard firsthand or through mechanical or electronic transmission or .
recording, by opinion based upon hearing the volce at'any time under mroumstances
connecting it with the alleged speaker ).
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Suptene uourt of Rentucky

2019-SC-0589-MR

FARAND SKINNER APPELLANT

ON APPEAL FROM BRECKINRIDGE CIRCUIT COURT
V. HONORABLE KENNETH H. GOFF, Ii, JUDGE .
NO. 18-CR-00012

COMMONWEALTH OF KENTUCKY APPELLEE

ORDER
Appellant Farand Skinner’s motion for leave to file an untimely petition for

rehearing and for modification of the Court’s March 11, 2021 Opinion is

DENIED.

Keller, Lambert, Nickell, and VanMeter, JJ ., Sitting. All concur,

ENTERED: September 16, 2021

Qﬁf%éw::g—

CHIEF JUSTICE
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COMMONWEALTH OF KENTUCKY
BRECKINRIDGE CIRCUIT COURT
HON. HAROLD GOFF
CASE NO.: 18-CR-00012

COMMONWEALTH OF KENTUCK'Y ’ | PLAINTIEF

DEFENDANT'S MOTION FOR NEW TRIAL PURSUANT TO
ve o - - RCr 10.02 AND/OR FOR JUDGMENT OF ACOUITTAL
NOTWITHSTANDING THE VIERDICT PURSUANT TO
RCr 10.24 AS PER RCr 10.06 AND 10.26

FARAND SKINNER DEFENDANT
Sk e o e e
NOTICE

Take notice that the undersigned attorneys will make the following Motion and tonder the

Order attached in the courtroom of the above court on September 18, 2019 at 9:00 a.m.
. MOTION

Comes the Defendant, Farand O. Skinner (“Skinner™), by coungel, and moves the Court
for a new trial as per RCr 10.02 and/or for judgment of acquittal notwithstanding the verdict as per
RCr 10,24, This motion is also made under authority of RCr 10,06 and RCR 10.26, based on the
fact palpable error was committed numerous times by the Trial Court. Pursuant to RCr 10,26,
substantial and palpable error was committed during trial which affects Skinner’s substantial
rights, and a new trial is required in the interest of justice. In the alternative, if the verdict stands

and a new trial is not ordered, the evidence presented was insufficient to support a finding of guilty

5l
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on the Count of the Indictment on which Skinner was convicted, and thus the verdict of guilty on

said Cdunt, Mux‘écr; should be set aside and judgment of acquittal entered. In support of his

motion, Skinner states as follows:

1. FACTS

As the Court is awaro, this matter was tried to a jury an August 12-15, 2019, Skinner was
charged with and indicted for Murdel, conccrmng tlm death of Paul Hamson

The chm ges agalnst Skmncr st forlh in the Indwtmcnt ar ose out of'm altercatxon with Paul
Harrison, at Skinner's homc, on’ November 8»9 2017 At .nal tcxt message records were
introduced, revealing a series of threats sent from Harrison to Skinner, the week prior to the
altercation, Within those threats, Harrison indicated he would “knock [Skinner’s] teath down [his]
throat™; things were going to “get physical”; Harrison wasn’t “aftaid of no gun” and that Harison
was going to “take it 1o the extreme.” There were no threats of physical harm from Skinrer to
Harrison.

Teddy Day was called by the prosecution‘as a-witness to-the cvents: Day was a passenger
in Hamison’s vehicle when he drove to Skinner’s home on‘the night of November 8, 2017,
ostensibly, to carry out his thieats of violence to Skinner. Day testified that on the night of
Harrison’s death, Hatrison was “real aggravated and mad™; that Havrison was “huxt but Huict for no
reason”; and was putting off some “intense vibes.” When Harrison got out of the vehicle, he went
“charging” toward Skinner and made a threat to “kill” Skinner,

Skinner told police that he killed Harrison in self-defense. According to Skinmer in his

police interview, he foared for his life and safety. After Skinner shot Harrison and Harrison

dropped to the ground, Harmison then scrambled back to his vehisle. Skinner told police that he

was concermed Harrison would use the vehiele to strike him, and so he fired the final shot, killing

PN
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Harrison, The vehicle in which Harrison died was found by police to be in “neutral” and not
“raverse.” The vehicle did, in fact, roll forward and toward the general divection of Skinner.
. Two critical items of evidence were erroneously admiited by the Trial Court. First, 2 “911”

call made by Skinner after Harrison’s death was admitted into evidence. Second, a video.of the

" altercation recorded by equipment owned by Skinner: and- installed on his residence was also

admitted. ‘Finally, there was also prosceutorial and police misconduct brought to light which
should, in and of itself, have resulted in a dismissal per Brady v. Maryland and Kentucky caselaw.
All of these facts, notwithstanding, the Trial Court allowed the case to go to the Jury, which
found Skinner Guilty of Murder.
The following sections will address Mr, Skinner’s arguments, starting first with his motion
for a new trial pursuant to CR 10.02 and continuing thereaﬁcr with the motion for judgment of
acquittal notwithstanding the verdict of guilty on the Murder charge, As the Court will see, some

of the issues are inextricably intertwined.

IL = ARGUMENT

A. RCr 10.02— New Trial — Concerning the errors alleged herein, it is important to note
that the Commonwealth conceded to the Court that the most “important” two pieces of evidence
presented wers (1) the “911” call (which was actually a call by Skinner to dispatch); and (2) the
video of the actual shooting (as noted, filmed on Skinner’s home security system),

- 1, Audio of the “911” eall was Erroncously Admitted

During the Commonwealth’s case in chief, Commonwealth called an employee of

Breckinridge County 911 Dispateh. However, the Commonwealth did NOT produce the employee

who actually took the call fiom the Defendant, The Conimonwealth was only able to establish a

3/10
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limited amount of information: i) That calls received by the 911 -call center generate a “CAD
report” and one was created in this case. 2) That the CAD report lists the time the call was made
and the phorie number that the call camne froxn. 3) That the CAD report for this case had Skinner’s
v address listed (althéugh the employee could not testify whether that wag automatioally generated
by the systofn or whether some employes wrote that information down).
Thus, although the employee called by the Commonwealthhad some technical information -
to provide, that employee could not testify that the'recordini itself truly and accurately reflected

the conversation that occurred in the‘early morning hours of Novembet 9, 2017, The 911 call was

admitted over Defense objection, Unquestionably, the Commonwealth failed to authenticate this
all-important piece of evidence as required by KRE 901, B
" ik - Vidco of the shooting was Erroncously Admitted

The Commonwealth also introchiced a video from Skinner’s home sccurity systen which
purported to be the actual footage of the shooting in this case. The witness through which the
Commonwealth admitted this video was Det. Kon Borders (hereinafier, “Borders”) of the
Kentucky State Police (“KSP*). Borders was uofamiliar with the home video system. He testified
that he did not have any technical information about the recording system, and when asked if he
knew if the playback from the video was in real time, 1.1, 1.2, 1:5x, etc., Borders testified that he
did not know.

There was literally no attempt to aithenticate the video. In fact, the Commonwealth never
aven asked Borders, or any other witness whiether the video truly and accurately reflected the
events/shooting that occurred on the day of the incident? Furttier, Borders ncver volunteered any

such statement. The Defondant challenged the authenticity of the video and objected to its

SM- AfP-3)
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admission. The Court admitted the video over Defense objection, notwithstanding, there was an
utter failure to authenticate the same, as required by KRE 901,
. Tn short, not only was the most important piece of evidence in this case offered without

authentication, it was. offered without the Commonwealth even attempting an anthentication..

iii.' Brarly Violatmns |

Defcndmt dlscovcwd and rmscd thc serious Brady v1olat10ns during the course of the trial,
Spemﬁcally, the Commonwaalth, ﬂuough KSP failed to preserve and make available l‘or
inspection a cruoxal plcce of exculpatory ewdence the weapon (knife) found on the decensed. Four
days afier the death of Paul Farrison, Bmdcrs admitted he released the knife, along with some
other personél belongings, to the family of Paul Harrison, Borders took this action without any
Court Order authorizing the release destruction of evidence, The failure to disclose the existence
of the knife and to maintain and make available this exculpatory cvidence, was a significant
discovery violation - especially considering the Defendant in this case maintained the shooting
was self-defanse dunng h1s entite pohce mterview, not to mentlon a violation of By ady meriting
dxsmlssal

The fact that Borders relcased the knife, however, was only the second incidence of police
rmsconduct

To compound the m1sconduct at the Grand Jury Procecding, Borders also testified
“[Harrison] - he did not possess any weapon on him,” GJ at p, 10. It is important to note that at
tﬁe time, Borders knew of the existence of and had already disposed of, the knife. The disposal of
the knife occurred inNovcchr 2017 ~ however, Borders did not testify in front of the Grand Jury

until months later.

5/10
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~ Grand Jury. After all, the fact that Borders made false statements under oath in these proceedings,

- (™

Although' the Commonwiealth knew. or- should have known Borders’ testimony that
Harrison “did not possess any weapon on him” was false, the Commonwealth made. no effort

whatgoever-fo ocorreot same. As this Court full well knows, the Commonwealth was under an

affirmative obligation to disclose to the Defendant that Borders made false statements to:the Grand -

Jury, action it falled to take,

Asifthe above weren’t bad enough, during his direct cxammahon at tna] Borders rcpeated
the untrue statement he provided to the Grand Jury, again testlfymg thnt Hamson had ne weapon
on lnm at the time of his death. The Cc)mmonwcalth most ccrtamly had tho lcnowledge that Borders
falsely stated Meurison had “no weapon on h1m to the Grand Jury. And the Cormnonweélth
knowmgly put a w1tness, Borders, on the stand for the purpose of ehcxtmg testimony the
Commonwealth knew to be false! This instance of prosecutorial misconduct alone, again, merited
a dismissal on Brady violation grounds. | “

To further compound the misconduct, at the Grand Jury Proéeeding, Borders testified,
“ISkinner] did make the statement to the detectives that interviewed him that he had -- he did ﬁot

expect Mr, Harrison to be armed, did not know Mr. Harrison to carry a weapon, had never known

Mz, Harrison to cairy a weapon.” GJ at 10. Those statement, as later admitted by Borders at frial,

were false.

Upon cross-examination by éldnner’s counsel, Borders adnitted that Skinner was never
even asked if he knew Hatrison to carry weapons, or if he expected Harrison to be armed, and
acknowledged the existenée of the knife ~ the details‘ofwhich he could not recall,

The Commonwealth had a duty to disclose that Borders made these false statements to the

in itself, is exculpatory evidence regarding Borders’ credibility. And the Commonwealth failed to

Slb
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turn over that evidence, Even worse, Borders disposed of a piece of evidenice critical to the Defense

and failed to be candid regarding same. Under the circumstances, a new frial is warranted.

7

B. RCr 10.24- Entry of Judgment of Acquittal 6n Murder

As a prerequisite to this Motion, as required by RCr 10,24, Mr, Skinner, by counsel moved
the Court for a diréotcd verdict of acquittal at thé olose of the Commonwealth’s proof and agein at
the close of all proof on the single count Indictment, thus, this Motion is proper. The reasons the
Céttrt should have granted M, ékinner’s motion for directed vardict of acquittal and should now
grant judgment notwithstanding the verdiot are numerous:

i Discaovery Violations and Prosecutorial Misconduct

The above conduct of the Commonwealth and its Attorney, considered as individual acts
or as a whole, constituted clear violations of RCr 7.24 and 7.26, Brady v. Maryland, 373 U.S. 83
(1963) as well Mr. Skinner’s rights under Due Process and 6" Amendment rights incorporated
ﬂmrein, and in the Kentucky and U.S. Constitutions. In response to which, the Court inexplicably
took no action, RCr 7.24(11) provides the Court with a number of remedies when discovery
violations aré brought to its attention, those remedies including exclusion of evidence, extending
even to dismissal of charges. Despite numerous timely motions to dismiss made by Skinner’s
counsel- and acknowledgment that there were in fact discovery violations— the Court afforded
Skinner not a single remedy; rather, the Court simply opted to press on with trial.

| Accordingly, for the grounds above stated, the Court should dismiss the charges against

Skinner and/or enter judgment of acquittal to the charge of Murder. In the alternative, a new trial

should be ordered on the charge of Murder, as set forth above.

a1
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- il Sufficicnt Evidence Was Not Presented By the Commonwealth to Allew the
Case to Go to the Jury and the numerous Motions for Directed Verdict of
- Acquittal Should Have Been Granted
As noted by My, Skinner's counsel numerous times, & Judgment of Acquittal should have
been granted Mr. Skinner, In addition to that as above discussed, the Commonwealth’s case
against Mt, Skinner failed for a number of other oritical reasons: .

a. Nota single-witness identified Mr. Skinner in the courtroom. This,is a fatal flaw
in the Commonwealtlr’s case and, alone, merits a judgement of dis;rxissal/acqx@ttal
notwithstanding the verdict. o

b.  Similar to the fatal flaw in the Commonwealth’s failure to identify Mz, Skinner in
the court room, thexe was also a jurisdictional failure in the form of a failure on the
part of the Commonwealth to prove venue. This is also a fatal flaw in the

- Commonwealth’s case; i.e., as & matter of law, the-Commonwealth failed to prove

a second element of the Indictment, i.e., the offence occurred 'in Breokinridge

.County, Kentucky. The Court should grant a judgment of dismissal/acquittal,

- notwithstanding the verdiot- and dismiss the case against Mr. Skinner with
prejudice, h

c. The Cormmonwealth conceded the motive for killing was “fear” for Skinner's life
and safety, When asked 1f, in the course of his‘ _invegt_iggtion,_ at any time, did he
receive any evidence of another motive (for example, anger, jealousy, or financial
galn), Borders conceded, “No.”

The Jury Instiuctions in this case correctly indicated the Commonwealth had the burdeﬁ fo

prove 1) Skinner intentionally killed Paul Harrlson; AND) 2) that in so doing, he was not privileged

to act in self-defense. Through Detective Borders, the Comtonwealth conceded the motive for

S
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killing Harrison was fear for Skinner’s life and safety, ic., Self-Defense, Further, the
Commonvealth offered no other evidence of ariy motive, other than self-defense.

Kentucky self-defense law is measured In a subjective standard, from the standpoint of the
pe'r'soﬁ using defensive force. | |

When determining whether to issue a ditected verdict of acquittal, the Court must take the
facts in the light most favorable to the non-moving patty. Nevertheless, the Commonwealth, in
Aorder to survive a motion for directed verdict, must put forth at least some éi'idencé oﬁ cach
element, In this case, no evidence was put forth by the Commonwealth that Skinner did not b'c.lieve
that his life was in danger and in fact, zero evidenca was introduced reparding any' motive other
than gelf-defense.

. Accordingly, the case should have been dismissed with prejudice based on the arguments

set forth in this section and made at trial by Counsel for Mr. Skinner. Accordingly, there simply
was not sufficient evidence to support the jury's vexdict of guilty, and that verdict and judgment

should be vacated and set aside and & judgment of acquittal entered as per RCr 10.24,

getfully submitted,

Res

/ EGORY D. SIMMS, Esq,
hy & Associates, PLC

s¥3 8. Seoond St

Louisville, KY 40202

(502) 618-4949

DAVID B. MOUR, Esq.

513 8, Second St.

Louisville, KY 40202

(502) 693.1968

ATTORNEYS FOR DEFENDANT,
Tarand Skinner

R 5" A08-34
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CERTIFICATE OF SERVICE
This is to.oertify that & true copy of the foregoing Motign,_Notiée and tendered Order w;ls
forwarded via U. 8. Mail, postage prepaid and/or facsimile and/or via eleotronic mail on the 22nd
day of August, 2019 to the following persons: | ‘
Fon, Judge Harold Goff

500 Carroll Gibson Blvd,
Leitchficld, KY 42754

Hon. Robert Schaefer
125 East White Oak Strect
Leitchfield, KY 42754

and the original to:

Clerk, Breckintidge Cireuit Court
111 W, 2nd St

P.0, Box 111

Hardinsburg, KY 40143

q —
g_?eg Simms -



COMMONWEALTH OF KENTUCKY "
46" JUDICIAL DISTRICT, DIVISION I
BRECKINRIDGE CIRCUIT COURT
CRIMINAL FILE NO. 18-CR-000§2

COMMONWEALTH OF KENTUCKY, .. . PLAINTIFF
V8. '~ ORDER
FARAND O. SKINNER, Iil | ~*+ DEFENDANT

This matter having t;ome before the Court upon Defendant’s motion {or a new trial and/or
for Judgment for acquittal notwithstanding the verdict and the Court having reviewed the
 Defendant’s motion and the Commonweaith’s objcétiou finds that the trier of fact found the
Delendont, Farand O. Skinner, 11 guilty of Murder, THEREFORE
IT IS HEREBY ORDERED as lollows:
l. That Defendant’s nunion,lbr anew trial and/or for judgment of acquittal
‘ notwilhéianding the verdict shall be zm(i is hcrcbj overruled.

2..  That there bcing rio delay in its entry, this is a Final and Appealable Order,

Dated this ,_»7 Q day of’ Sc.plunbu 2019, /

krNNr T IIAROI D GOI
BRECKINRIDGE cmcum (.()URI
DIVISION It

cmcuw?&g%%%grcoum
oEP 29 2019

- ‘%{NE__E RHODES, C]_E&cl:("

APE.38

it}




