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courts of appeals to weigh in about whether to reattach the nondelegation doctrine 

to its original meaning. This Court’s modern precedents are clear: a congressional 

delegation is permissible as long as it comes with an intelligible principle, no matter 

whether the delegation conflicts with the framers’ view on separation of powers. See 

Whitman v. Am. Trucking Ass’n, 531 U.S. 457, 474 (2001) (addressing nondelegation 

challenge by determining whether Congress provided an “intelligible principle”); 

Touby v. United States, 500 U.S. 160, 165 (1991) (same); Mistretta, 488 U.S. at 372 

(same). The lower courts must follow this command. It is this Court’s “prerogative” 

alone to “overrul[e] its own decisions.” Agostini v. Felton, 521 U.S. 203, 237 (1997) 

(internal quotation marks omitted). This is thus not a situation in which this Court 

should wait to have “the benefit of numerous and varied rulings on [a] particular 

issue[]” because those rulings will never come. Butler v. McKellar, 494 U.S. 407, 430 

n.12 (1990) (Brennan, J., dissenting).  

For these reasons, this Court should grant review here and resolve the test 

for determining under what circumstances Congress can delegate authority to the 

executive branch. It should not wait for this issue to further percolate. 
 

CONCLUSION 
 

The petition for a writ of certiorari should be granted. 
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