' LexisNexis'
B Neutral

As of: November 2, 2021 9:09 PM Z

United States v. Ramirez-Gonzalez

United States Court of Appeals for the Ninth Circuit
March 4, 2021, Argued and Submitted, Pasadena, California; June 10, 2021, Filed
No. 19-50096, No, 19-50178

Reporter

849 Fed. Appx. 703 *; 2021 U.S. App. LEXIS 17301 **; 2021 WL 2377085

UNITED STATES OF AMERICA, Plaintiff-Appellee, v.
GERMAN RAMIREZ-GONZALEZ, Defendant-
Appellant. UNITED STATES OF AMERICA, Plaintiff-
Appellee, v. MARY ARAGON, AKA Mary Delgado,
Defendant-Appellant.

Notice: PLEASE REFER TO FEDERAL RULES OF
APPELLATE PROCEDURE RULE 32.1 GOVERNING THE
CITATION TO UNPUBLISHED OPINIONS.

Prior History: [**1] Appeal from the United States District
Court for the Southern District of California. D.C. No. 3:18-
cr-02342-BTM-2. D.C. No. 3:18-¢r-02342-BTM-3. Barry Ted
Moskowitz, District Judge, Presiding,

United States v. Mambasse Koulabalo Patara, 365 F. Supp.
3d 1085, 2019 U.S. Dist. LEXIS 22835, 2019 WI 555135
(S.D. Cal., Feb, 11, 2019)

Disposition: AFFIRMED in part, REVERSED in part, and
REMANDED as to Standard Supervised Release Conditions
4,5,and 13.

Core Terms

conditions, supervised release, plain error, indictment, aiding
and abetting, transportation, district court, alien, beyond a

reasonable doubt, sufficient evidence, reckless disregard, co-
Defendant, instructions, appointed, convicted, sufficed, novo

Counsel: For UNITED STATES OF AMERICA, Plaintiff -
Appellee (19-50096); Lara Stingley, Timothy D. Coughlin,
Esquire, Assistant U.S, Attorney, Zachary Howe, Shauna
Prewitt, Daniel Earl Zipp, Assistant U.S. Attorney, Office of
the US Attorney, San Diego, CA.

For GERMAN RAMIREZ-GONZALEZ, Defendant -
App

A

Appellant (19-50096): David Andrew Schlesinger, Esquire,
Jacobs & Schlesinger LLP, San Diego, CA.

For UNITED STATES OF AMERICA, Plaintiff - Appellee
(19-50178): Timothy D. Coughlin, Esquire, Assistant U.S.
Attorney, Zachary Howe, Shauna Prewitt, Lara Stingley,
Daniel Earl Zipp, Assistant U.S. Attorney, Office of the US
Attorney, San Diego, CA.

For MARY ARAGON, Defendant - Appellant (19-50178):
David James Zugman, Attorney, Burcham & Zugman, San
Diego, CA.

Judges: Before: GRABER and MILLER, Circuit Judges, and
HILLMAN," District Judge.

Opinion

[*703] MEMORANDUM"

Defendants German Ramirez-Gonzalez and Mary Aragon
(collectively, "Defendants") [**2] appeal their convictions
for transporting an illegal alien or aliens within the United
States, in violation of 8 U.S.C. § 1324(a)(1)(A)(7i) and (v)(II),
and three supervised release conditions imposed on Ramirez-
Gonzalez. We affirm, except as to the challenged supervised
release conditions.

1. Because the Acting United States Attorney for the Southern
District of California was validly appointed under 28 U.S.C. §
346(d), the United States had the legal authority to indict and

** The Honorable Timothy S, Hillman, United States District Judge
for the District of Massachusetts, sitting by designation.

*This disposition is not appropriate for publication and is not
precedent except as provided by Ninth Circuit Rule 36-3.
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prosecute Defendants. See CEPB v. Gordon, 819 F.3d 1179,
1187 (9th Cir. 2016) (applying de novo review to questions of
constitutional law). We need not consider the constitutionality
of Acting Attorney General Whitaker's appointment because,
to be valid, "indictments need only be signed by 'an attorney
for the government." See United States v. Gantt, 194 F.3d
987, 998 (9th Cir. 1999) (quoting Fed. R. Crim. P. 7(c)(1))
(overruled on other grounds by United States v. W.R. Grace,
526 F.3d 499, 506 (9th Cir. 2008)).

2. The Third Superseding Indictment did not prejudicially
misstate the scienter element of the alien transportation statute
when it charged that Defendants acted with "knowing and in
reckless disregard" to violate federal immigration law. ER 1-2
(emphasis added). Defendants cannot show prejudice on plain
etror review because framing the indictment conjunctively to
require both "knowing and in reckless disregard”" worked to
the Defendants' advantage by [**3] making it harder for the
government to prove its case. See United [*704] States v.
Leos-Maldonado, 302 F.3d 1061, 1064 (9th Cir. 2002)
("[R]eview of an untimely objection to the sufficiency of the
indictment is limited to the plain error test.").

3. Applying plain error review, United States v, Conti, 804
F3d 977, 981 (9th Cir. 2015), the district cowt's jury
instructions on aiding and abetting liability satisfied the rule
announced in Rosemond v. United States that an accomplice
must have advance knowledge of the crime so that he or she
has the requisite intent to assist in its commission, 372 U.S.
65, 77-81, 134 S. Ct. 1240, 188 L. Ed. 2d 248 (2014).

4, We review de novo the district court's denial of Defendants'
Rule 29 motions for judgments of acquittal. See United States
v. Goval, 629 F3d 912, 914 (9h Cir. 2010). Having
considered the evidence presented by the Government at trial
in the light most favorable to the prosecution, we agtee that
there was sufficient evidence for the jury to find beyond a
reasonable doubt that Aragon not only aided and abetted co-
Defendant Patara in the transportation, but also that she acted
as a principal. See Jackson v. Virginia, 443 U.S. 307, 319, 99
S, Ct. 2781, 61 L. Ed. 2d 560 (1979) (providing standard for
district courts to evaluate the sufficiency of evidence to
support a criminal conviction). We also agree that there was
sufficient evidence to show that Ramirez-Gonzalez aided and
abetted Patara in transporting Lopez, an undocumented
passenger in Patara's car, Defendants [¥*4] can be convicted
of aiding and abetting even though one alleged principal, co-
Defendant Patara, was acquitted. As noted, the evidence
sufficed to show that Aragon acted as a principal, and the
government pressed that alternative theory at trial. Regardless
of Patara's acquittal, inconsistent verdicts are not a ground for
reversal in this case because the evidence sufficed to prove
beyond a reasonable doubt that someone, whether Aragon or
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Patara, committed the underlying substantive crime. United
States v. Martinez, 806 F.2d 945, 947 (9th Cir. 1986).

5. The district court committed plain error by imposing
Standard Supervised Release Conditions 4, 5, and 13 on
Ramirez-Gonzalez. See United States v. Vega, 545 F.3d 743,
747 (9th Cir. 2008) (applying plain error review to supervised
release conditions not challenged at sentencing). We
previously held those conditions to be unconstitutionally
vague in United States v. Evans, 883 F.3d 1154, 1162 (9th
Cir. 2018). Accordingly, we vacate Standard Supervised
Release Conditions 4, 5, and 13 for Ramirez-Gonzalez and
remand to the district court with instructions to issue an
amended judgment consistent with our decision in Evans. Id.
at 1162-64.

AFFIRMED in part,
REMANDED as to
Conditions 4, 5, and 13.

REVERSED in part, and
Standard Supervised Release

End of Document
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 United States of America,

|| United States Constitution, filed on November 16, 2018. (ECF No. 73 (“Def.’s
’ ;MTD").)" The government filed a response in opposition on December 1, 2018.
(ECF No. 84 (“Government's Opp'n”).) Defendant filed a reply in support of the

|hearing on this motion on December 18, 2018. For the following reasons, the

|* On November 26, 2018, Defendant Mary Aragon filed a motion to join Defendant Ramirez-
‘Gonzalez's ofiginal motion. (See ECF No, 791 at 8.)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF GALIFORNIA

Case No.: 18-cr-2342-BTM

Plaintif | ORDPER DENYING DEFENDANTS’
7t MOTION TO DISMISS

Vi
Mambasse Koulabalo Patara (1), | ECF Mo 73]
German Ramirez-Gonzalez (2),
Mary Aragon aka Mary Delgado
(3),

Defendants.

This matter comes before the Court on the Defendants’ motion to dismiss|
the third superseding indictment for violation of the Appaintmerits Clause of the

motion on December 4, 2018. (ECF No. 86 (“Def.’s Reply”),) The Court held a

motion to dismiss |s denied.

App.? ER3
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1. BACKGROUND
A. Factual Background
On April 15, 2018, the government filed a complaint charding Defendarit
Mambasse Koulabalo Patara with the illegal transportation of Mr. Fermin Lopez
and Mr. Germah Ramirez-Gonzalez. (ECF No, 1.) On May 9, 2018, the grand

|ljury indicted Defendant Patara, (ECF No. 17.) On July 5, 2018, the grand jury

returned a superseding indictment charging Defendants Patara and Ramirez-

|| Gonzalez with the illiegalitranspdrtatibn of Mr. Lopez:. (ECF No. 37.) On Qctober

"4, 2018, the grand jury returned a second superseding indictment, adding Mary
Aragon as a defendant for assisting with the transportation of Mr. Lopez. (ECF
No. 55.) Finally, on November 15, 2018, the grand jury returned a third

| superseding indictment. (ECF No. 71.) Under 8 U.8.C. §§ 1324(a)(1)(A)(ii) and
|(v)(ll), Defendants Patara, Ramirez-Gonzalez, and Aragon -are charged in
"c‘ount’ 1 with the-illegal transportation of Lopez, and Defendants Patara and
||Aragon are charged in count 2 with the illegal transportation of Mr. Ramirez-

Gonzalez. (Id.) Thus, Mr, Ramirez-Gonzalez is a defendant with respect to

|count 1 and an-alleged smuggled alien with respect to-count 2. (Id.)

B. Appointments Background
Mr. Adam L. Braverman served as United States Attorney in this district

: ?'f?rom- November 17, 2017 to January 16, 2018. See General Order 669, In the

Matter of the Appointment of Adam L. Braverman as United States Attorne 1%
(March 12, 2018) (hereinafter “General Order 669"); see also Department

|| of Justice, Robert S. Brewer, Jr. Sworn in as United States Attorney for the
| Southem District of California, hitps:/iwww:justice.gov/usao-sdcalprirobert-s-

brewer-jr-sworn-united-states-attorney-southern-district-california (last visited
Feb. 7, 2019) (hereinafter “Brewer Press Release”"). Initially, under 28 U.S.C.
§ 546(a), former Attorney General Jeff Sessions appointed Mr. Braverman to be |

||the United States Attorney for the Southern District of Galifornia for 120 days,

App.4 ER4
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Braverman as United States Attorney. /d.

:Southern District of California, h‘aving»be'en' sworn in by the Court on January 16, |
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||United States. See Designating an Acting Attomey General, 42 Op. O.L..C. No.
former Attorney General Jeff Sessions resigned from office. /d: On the same |
day, President Trump directed Mr, Whitaker to serve as acting Attorney General |

under the Federal Vacancies Reform Act (“FVRA”), 5 U.S.C §§ 8345-3349d. /d. |

Chief of Staff and Senior Counselor to the Attorney General, a position that did
|| motrequire Senate confirmation. [d. at 1, 4.

|| “without a trial on the merits.” Fed. R. Crim. P. 12(b)(1). “A pretrial motion is

rather than fact” United States v. Shortt Accountancy Corp., 785 F.2d 1448,
1452 (9th Cir. 1986).

| Mr. Whitaker as actin‘g' Attorney General is invalid. First, Defendants argue that

- Case 3:18-01-02342-BTM Document 118 Filed 02/11/19 PagelD:520 Page 3 of 13

effective on November 17, 2017. General Order 669. Then, upon the expiration
of that time petiod, under 28 U.S.C. § 546(d), this Coutt-appointed M,

Mr. Robert-S. Brewer is currently the United. States Attorney for'the

2019. See Brewer Press Release. President Trump nominated Mr, Brewer to
setve as United States Attorney for this district on June 25, 2018, upon the
recommendation of U.S. Senators Kamala Harris and Dianne Feinstein. /d. The
full Senate unanimously confirmed his appointment on January 2, 2019. [d.

Mr. Matthew G, Whitaker is currently the acting Afttomey General of the

1, *1 (Nov. 14, 2018) (hereinafter the “OLC Opinion”). On November 7, 2018,

Before:Mr. Whitaker was appointed to the role of acting Attorney General, he was

Il. LEGAL STANDARD
Federal Rule of Criminal Procedure 12 petmits a court to consider pretiial
motions that raise “any defense, objection, or request” that can be determined

generally: capable of determination before trial if it invelves questions of law

ll. DISCUSSION
Defendants bring this motion to dismiss, arguing that the appaintment of

App.5
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that statute, the Deputy Attdrney"Gemeral becomes the acting Attorney-General
argue that the appointment is.in violation of the Appointme'nts Clause:of th_e
||United States Constitution because Mr. Whitaker is not confifmed by the Senate.

bensequently,‘D‘efendants assert that the judicial appointmerit. of Mr, Braverman

| United States Attorney when there was no-Senate confirmed Attorney General

© W ~N O OB W N -

who directed and supervised his work. Thus, Defendants argue. that any
continuation of the prosection has noforce or effect.

Mr. Whitaker was valid-under the Federal Vacancies Reform Act (“FVRA"),

constitutional question of whether that appointment violates the Appointments
Clause, because even if it does, the United States Attarney in this disttict has
| had at all-times the autherity to presecute the Defendants’ case.

"D.eputy Attorney General is the acting Attorney General, See 28 U.S.C. § 508.
|| Defendants argue that because this statute creates the line: of succession for the |
|| office of the-Attorney General, the President did not have authority fo appoint
| Mr. Whitaker. The government argues, however, that the President had statutory|

) ||Attorney General because the Attorney General Succession Act supersedes the
5 ||FVRA, while the government argues that the Attorney General Succession Act is
not the exclusive means for addressing such a vacancy. The Court.agrees with

|| the government.

the appointment viclates the Attorney General-Succession Act; because under

when there is a vacancy in the office of Attorney General. Second, Defendants
also violates the Appointments Clause during the time period he served as.

The Courtdisagrees. First, as a statutory miatter, the appointment of

codified in 5 U.S.C. 8§ 3345-3349d. Second, the Court need not.reach the

A, The Appointment of the Acting Aftorney General Is Statutorily Valid|
Defendants-argue that under the Attorney General Succession Act, the - |

authorization under a separate statute, the FVRA. See 5'U.S.C. §§ 3345-3349d.
Defendants argue that the FVRA is inapplicable to a vacancy in the office of the

App.6
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and the FVRA, the Coutt finds that the two statutes operate as alternatives for
determining the succession of the Attorney General in light of a vacancy. The

:leg'iSla'ture'says;in a statute what it means and means I a statute what it says
jthje"ar'e. Thus, our inquiry begins with the statutory text, and ends there as well if
|the text is unambiguous.” Satterfield v. Simon & Schuster, Inc., 569 F.3d 946,

| 951 (9th Cir. 2009) (eiting McDonald v. Sun Ol Co:, 548 F.3d 774, 780 (9th-Cir.
12008)); see also Palmer v. Stassinos, 348 F. Supp. 2d 1070, 1078 (N.D. Cal.
1|2004) (citing Connecticut Nat't Bank v. Germain, 503 U.S, 249, 253 (1992)) (‘A
'court should first apply the plain meaning rule: if the meaning of the statute is

||succession, and the FVRA provides an altérnative that authorizes the President ,
to appaint an officer or employee within certain limitations, The Attorney General |
Succession Act states:

—
' ©

. ;28 U.8:C. § 508. Based on the plain text of the Attorney General Sliccession

Case 3:18-1-02342-BTM Document 118 Filed 02/11/19 PagelD,522 Page 5 of 13

1. Plain Meaning
First, based on the plain meaning of the Attorney General Succession Act

Court focuses on the statutory text because as the Ninth Circuit has stated, “[tlhe
preeminent canon of statutory interpretation requires us to presume that [the]

clear, no further construction is required . , . .").
The Attorney General Succession Act establishes a default line of

(a) In case of a vacancy in the office of Attorney General, or of his
absence or disability, the Deputy Attorney General may exercise all
the duties of that office, and for the. purpose of section 3345 of fitle 5
the Deputy Attorney General is the first assistant to the Attorney
General,

(b) When by reason of absence, disability, or vacancy in office,
neither the Attomey General nor the Deputy Attorney General is
available to exercise the duties of the office of Attorney General, the
Associate Attorney General shall act as Attorney General. The
Attorney General may desngnate the Solicitor General and the
Assistant Attorneys General, in further order of succession, to act as
Attorney General.

App.7
5
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Act, It is clear that the Deputy Attorney General is the successor to the Attorney

||General. Id. at § 508(a). Moreover, the statute further delineates a line of
succession when the Deputy Attorney General is hot able to exercise the duties

of Attorney General. /d. at § 508(b).
The FVRA states, in relevant part:
(a) If an officer of an Executive agency (including the Executive Office:
of the President, and other than the Government Accountability
Office) whose appointment to office is required to be made by the
President, by and with the advice and consent of the Senate, dles
resigns, or is otherwise unable to perform the functions and duties of
the office—
(1) the first assistant to the office of such officer shall perform the
functions.and duties of the office tempararily in an acting capacity
subject to the time limitations of section 3346:
(2) notwithstanding paragraph (1), the President (and only the
President) may direct a person who serves inan office for which
appointment is required to be made by the President, by and with
the. advice and consent of the Senate, to perform the functions and
duties of the vacant office temporarily in an acting capacity subject
to the time limitations. of section 3346; or
(3) notwithstanding paragraph (1), the President (and only the
President). may direct an officer or employee of such Executive
agency to perform the functions and duties of the vacant office
temporarily in-an acting capacity, subject to the time limitations of
section 3346, if—
(A) during the 365-day period preceding the date of death,
resignation, or beginning of inability to serve of the: apphcable
officer, the officer or employee served in a position-in-such
agency for not less than 90 days; and
(B) the rate of pay for the position described under
subparagraph (A) is equal to or greater than the minimum rate
of pay payable for-a pesition at G815 of the General:
Schedule.

1|5 U.8.C. § 3345, The FVRA provides three vehicles for filling the vacancy of an
 ||officer of an-executive agency. Thefirst, § 3345(a)(1), provides for an automatic
successor. The second and third, § 3345(a)(2)-(3), permit the President to.

App-% | ERS |
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appoint a Senate confirmed officer or employes of the executive agency as long |

as-certdin conditions are satisfied..

As a preliminary matter, § 3345(a)(1) determines that the first assistant to

:th‘e officer shall perform the. duties of the office on a temporary basis. Id. at
§ 3345(a)(1). The imperative use of shall indicates that the operation of

§ 3345(a)(1) is automatic, thus establishing that the immediate successor to a
vacant executive office is that office’s “first agsistant.” /d. There is no conflict
between the Attorney General Succession Act and § 3345(a)(1). Indeed, the

|| Attorney General Succession Act references. § 3345(a)(1), establishing that “for

the purpose of" § 3345(a)(1), the Deputy Attorney General is the fitst assistant.
The potential point of tension surfaces with § 3345(a)(2)-(3), which when

:applzied to the office: of Attorney General would allow the President to appoint an
?*o_fﬁcer or employee outside of the line of suecession devised in the Attorney |
‘General Succession Act. President Trump appeinted Mr, Whitaker under

s 3345(a)(3) specifically. See OLC Opinion at 1. There is no dispute that the
|lappointment of Mr. Whitaker comports with the requirerments of § 3345(a)(3).
gRath‘er, Defendants argue that in light of the Attorney General Succession Act,
8 3345(a)(3) does not authorize the President to-appoint a successor. The Court|
;hOI'd'S-, however, that there is nothing in either statute that would support this

argument, and moreover, there is evidence to the contrary.
§ 3345(a)(3) begins with “notwithstanding paragraph (1), the President (and|

 |only the President) may . . . " Id. at § 3345(a)(3) (emphasis added). Thus, while
the operation of § 3345(a)(1) is automatic; § 3345(a)(3) allows the President to

overtide § 3345(a)(1). As discussed above, § 3345 incorporates the Attorney
General Succession Act by way of the latter’s direct reference. Thus,

notwithstanding the fact that § 3345(a)(1) deems the first assistant to be the

sugcessor to the officer of an executive ‘agency, and notwithstanding the fact that
the Attorney General Suceession Act pravides that the Deputy Attorney General

App.9
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Is the first assistant to the Attorney General for the purpose of § 3345, the

|| President may still direct an officer or employee to fill the vacancy of Attormey
‘General.

Defendants argue that the FRVA is ineffective when another statutory

provision expressly designates an officer or employee to fill a vacant office:

Because the Attorney General Succession Act is such a statutory provision,

Defendants contend that the FVRA does not apply to the succession of the office
of Attorney General. Defendants base this argument on § 3347 of the FVRA.

§ 8347 is entitled “Exclusivity” and states in relevant part:

(a) Sections 3345 and 3346 are the exclusive means for temporarily
authorizing an acting official to perform the functions and duties of
any office .of an Execttive agency (including the Executive Office of
the President, and other than the Government Accountability Office)
for which appointment is required to be made by the President, by
and with the advice and: consent of the. Senate, unless—
(1) astatutory provision expressly—

(A)-authorizes the President, a court, or the head of an

Executive department, to destgnate an officer or employee to

perform the functions and duties of ‘a specified office

temporarily in an acting capacity; of

(B) designates an officer or employee to perform the functions

and duties of a specified office temporarily in an acting. -

capacity .

5U.8.C. § 3347. The plain meaning of the text does not support Defendants’

argument. § 3347(a) first provides that the FVRA is. the exclusive vehicle for

‘ fft,emp@rarily filling-a vacancy in an office-of an executive agency. It then allows
||for an exception based on the express content of two particular kinds of statutes,
described in § 3347(a)(1)(A) and § 3347(a)(1)(B). The office of the Attorney: |
General falls under the exception underlined in § 3347(a)(1)(B), because the

A ‘Att‘omey General Succession Act is such a statute that “designates an-officerar
employee to perform the functions and duties of a specified office temporarily in
| an acting capacity.” Thus, the office of the Attorhey General is merely excepted

App-18,0 ER10
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[trom-the requirement in § 3347(a) that the FVRA be the exclusive means for
|[filling a vacancy. In the case of the office of Attorney General, both the Attorney |
General Succession Act and the FVRA are available for determining which officer
or employee will fill a vacancy. The AttémeyGen‘eral Succession. Act may
provide a default rule. Nonetheless, the President may choose to rely on the
FVRA and fill a vacancy with. an officer or employee outside the line of
:succession delineated in the Attorney General Succession Act.

Moreover, the language of the Attorney General Succession Act does not
mandate that the Deputy Atiorney General must “exercise all the duties” of the
office of Attorney General in the case of a vacancy. See 28 U.S.C. § 508(a).

||Instead, the statute reads that the Deputy Attorney General “may exercise all the '

duties of that office.” /d. (emphasis added). The:permissive, rather than

‘mandatory, use of may is a further indication that the statute is one vehicle for

filling & vacancy but not the only option available. See Halo Elecs., Inc: v. Pulse |

|Elecs., Inc., 136 S, Ct. 19283, 1931 (2016) (noting that when interpreting statutory
||text, the Supreme Court has "emphasized that the word 'may’ clearly connotes
|| discretion”) (internal quotations and citations omitted),

2. Legislative History
The recent legislative history of the FVRA furthet supports the Court's

reading of the plain meaning of the statutes. “When the statute is ambiguous or

the statutory language does not resolve an interpretive issue, ‘our-approach to

| statutory interpretation is tolook to legislative history.” SEC v McCarthy, 322

F.3d 650, 655 (9th Cir. 2003) (quoting Nw. Forest Res. Council v. Glickman, 82
F.3d 825, 834 (9th Cir. 1996)). While the Court does notfind the text of either

the Attorney General Succession Act or the FVRA fo be ambiguous with respect
to which statute applies when there is.a vacancy in the office of the Attornay
‘General, the-Court nonetheless examines the legislative history of the FVRA as it
reinforces the plain meaning of the statutes.

App.11
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The most recent amendments to the FVRA were passed.in 1998. Before
the new amendments were voted on, the Senate Committee on Governmental
Affairs published a report on the amendments as devised by the Senate. See
S. Rep. No. 250, 105" Cong;,l.2d<Sess, (1998) (heteinafterthe “Senate Report”).
There are several distinctions between the draft presented in the Senate Report
-and the statute that became law. Most relevant here is the fact that the version
in the Senate Report contained a provision that stated “[wlith respect to the office.

of the Attorney General of the. United States, the provisions of section 508 of title
1128 shall be applicable.” Senate Report at 25. Moreover, in the analysis of this

provision, the Senate Report described that “[wiith respect to a vacancy in the

|| office of the Attorney General, 28 U.S.C. S 508 will remain applicable. That

section ensures that Senate confirmed Justice Department-officials will be the

||only persons eligible to serve as Acting:Attorney General." Id. at 13. The

amendments that went into-effect in 1998, however, excluded this particular
‘provision in its entirety. Thus, not only is there nothing explicit in the FVRA nor

{[the Attorney General Succession Act to indicate that the Attorney General
| Succession Act supersedes the FVRA, the legislative history reflects that

Gongress considered this question and ultimately decided:not to exclude the
office of Attorney General from the offices covered by the FVRA.
Ik

B. The United States Attorney Has Had Authority to Bring this

Prosecution At All Times

In addition to:his statutory argument, Defendants also argue that the
appointment of Mr.. Whitaker violates the Appointments Clause of Art, Il of the
U.S. Constitution because he was not Senate confirmed. The Court, however,

||need not reach the issue of whether the appointment was constitutional. “A

fundamental and longstanding principle of judicial restraint requires that courts
avoid reaching constitutional quéstions in advance of the necessity of deciding

App.12
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them.” Lee v. Walfers, 433 F.3d 672, 677 (9th Cir. 2005). (quoting Lyng v. Nw.
Indian Cemetery Protective Ass'n, 485 U.S. 439, 445 (1988)); see also United
States v. Sandoval-Lopez, 122 F.3d 797, 802 n.9 (9th Cir. 1997) (“We avoid

1| constitutional questions when an alternative basis for disposing of the case
presents itself.”). Notwithstanding the constitutionality of the appointment of the
:'acﬂng; Attorney General, the United States Attorney in this district has had the

authority to prosecute Defendants’ case. Therefore, dismissal on the basis of a
violation under the Appointments Clause is not warranted.

Defendants argue that if the appointment of Mr. Whitaker is
‘unconstitutional, the judicial appointment of the former U.S, Attornay, Mr. Adam

‘|| Braverman, violates the Appointments Clause as-well:since there was no Senate:|

‘confirmed Attorney General who directed and supervised his work at the time of 5

|| the return of the third superseding indictment. The Court disagrees. Mr.
Braverman:held a valid appointment to-his office and had statutory authorization |

to prosecute offenses in this district. Moreover, Mr. Braverman was supervised
f;amd directed by the Senate confirmed Deputy Attorney General, who Defendants
argue should be the acting AG under the Attorney General Succession Act.

| First, the appointment of Mr. Braverman was constitutional and statutorily
valid. There is no dispute that the United States Attorney is an inferior officer.
See United States v. Gantt, 194 F.3d 987, 999 (9th Cir. 1999), overruled on other
grounds by United States v. W.R. Grace, 526 F.3d 499 (9th Gir. 2008). The
‘Appointments Clause provides that “Congress may by law vest the appeintment ;'
i-of such inferior officers, as they think proper, in the President alone, in the courts
of law, or in the heads of departments.” U.S. Const. art, ll, § 2, cl. 2. Under 28

|U.8:C. § 546(d), Congress provided that when a temporary appointment of a
- [|United States Attorney by the Attorney General expires, the district court may

appoint a United States Attorney to serve until the vacancy'is filled. 28 U.S.C.

|I'§ 546(d).. Thus, this Court's appointment of Mr. Braverman on March 12, 2018.

App.13
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\was constitutional under the Appoiniments Clause and statutorily valid under 28 |

U.S.C. § 546(d).
Second, the United States Attorney has the authority to prosecute all cases|

in his or her district. While the Attorney General is the head of the Department of

Justice, 28 U.8.C. § 503, the United States Attorney is the head federal

prosecuitor in his or her judicial district, 28 U.S.C. § 541(a). Furthermore,
Congress has established that each United States Attorney, within his or her
Tdistri‘ct “shall—(1) prosecute for all offenses against the United States.” 28
U.S.C. & 547(1). Thus, the United States Attorney has statutory authorization,
independent of any authorization by the office of the Attorney General, to-conduct]

prosecutions.

Third, the Deputy Attorney General, who Defendants argue should be the
acting Attorney General, is authorized to supervise the office of the United States|
Attorney. Under 28 C.F.R. § 0.15(a), the “Deputy Attorney General is authorized |
to exercise all the power and authority of the Attorney General, unless any such |

|| power or authority is required by law-to be exercised by the Attorney General
| personally.” 28 C.F.R. §0.15(a). Moreover, according to the Justice.

Management Division’s description of the office of the Deputy Attorney General;
the “Deputy Attorney, appointed by the President with the advice and consent of

the Senate, is the Department’s second-ranking official and functions as a Chief
|| Operatinig Officer; 25 components and 93 U.S. Attorneys report directly to the

Deputy and 13-additional»comenents, report to the Deputy through the Associate _
| Attorney General.” Department of Justice, Organization, Mission & Functions

Manual: Attorney General, Deputy and Associate,

hitps:/iwww justice.gav/imd/organization-mission-and-functions-manual-attorney-

general#ag, (last visited Feb. 7, 2019), The current Deputy Attorney General,

Mr. Rod Rosenstein, was appointed by the President and confitmed hy the
-||'Senate and was sworn in to office on Agril 26, 2017. See Department of Justice,

App.14
12,
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Meet the Deputy Afforney General, hitps://www.justice. gov/dag/staff~proﬂle/meet—

deputy-attorney-general, (last visited Feb. 7, 2019). The current Senate

||confirmed Deputy Attorney Gehetal is both autharized and expected to direct and|
supervise the United States. Attorney in this district. |

Thus, because Mr, Braverman was, and Mr, Brewer is, validly appointed,

|[authorized to prosecute federal offenses in this district, and supervised by a
Senate confirmed officer in the Department of Justice, the United States
Attorney’s office has had the authority to. prosecute the Defendants at all times

throughout this case, notwithstanding whether Mr. Whitaket's appointment as

acting Attorney General comports with the requirements under the. Appointments:

Clause. |
IV. CONCLUSION AND ORDER
For the foregoing reasons, the Court denies the motion to dismiss the
indictment. :

|IT 1S SO ORDERED,
||Dated: February 11, 2019

‘Honorable Barry Ted MoskoWitz
United States District Judge

App.15
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MR, ZUGMAN: Your Honor, cap I --

THE COURT: We will wait until 4:30. 5She has been

réspectful to the Court so far.

MR. ZUGMAN: Can I také a look out in the cousrtyard
where -- thank you; your Honer,

(Mr. Zugman exits courtroom.)

{(Mr. Zugman enters courtroom.)

MR. ZUGMAN: Your Honor, the model -- or the

instruetion your Homor proposes is acceptable to Ms. Aragon.

MR, CARLOS: I agree, your Honor.
MR. JOHNSON: I agree:

THE COURT: We are in recess until 4:30 or until

another note.

I agk that Mr. Patara and Ms. Aragen walt in the

Pretrial Services waiting room on the sixth floor unless they

are with their counsel.

MR. ZUGMAN: Should I find her, your Honor, T will
make it clear.

(Recess taken at 3:54 p.m.)

{Court resumes at 4:30 p.m.)

THE COURT: All parties, including Ms. Aragon are

present. and all counsel are present,

Rick, please state the time the note was received,
and read it into the record., BAnd please show counsel the note.

THE CLERK: The note reads, "We have reached a

App.16 ER88




Case 3:18-c1-02342-BTM Documerit 148 Filed 03/06/19 PagelD.1234 Page 16 of 27

30

11

12
13

14

15

16

17

18

19

20

21

22

23

25

. o 948
Jury Verdict '

‘Verdict. Ginger Matthews, foreperson.'" It was recedved at
4:14 p,m. today,
(counsel handed document. )

THE COURT: Is there any reason we should not take

|l the verdict and individually poll the jury?

MR. CARLOS: NoO, your Honotr.

MR. ZUGMAN: No, your Honor.

MR. JOHNSON: ©No, your Honor.

MS . PREWITT: No, your Honor.

THE COURT: Rick.

(Jurors enter.)

THE COURT: All the jurors are present,

We have recedved a note that says you have reached a
-ve_rd_ict'. Who is the foreperson, and has the jury reached a
unanimoLIs verdiet as to all defendants and all counts?

JUROR MATHEWS: I'm the foreperson. And, yes, we
|| have reached a unanimous verdict on all counts for all
defendants.

THE COURT: ‘Please say your mname,

JUROR MATHEWS: Ginger Mathews, M-A-T-H-E-W-5.

THE COURT: Here is how we take the verdict.

First, you will hand the verdict to the clerk, and T
will inspect it to see that it was properly filled out.

Then He will.return it to you, and you will read it

loud, verbatim. Thén it will be shown to the lawyers. Then

App.17 ER89
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the ¢lerk will poll the jury By calling your names and asking
y@uvindividually, "Ig this your vérdict as presented and read,
ag to all counts and all defendants?™

Here is how we take the verdict.

(Clerk handed document.)

(Judge handed document.)

{Clerk handed documeint.,}

JUROR MATHEWS: Do I néed to read the wholée --

THE CLERK: (Nods head.)

THE COURT: One moment.

THE CLERK: One moment.

JUROR MATHEWS: Okay.

THE COURT: All parties and coursel, please stand for
the reading of the verdict.
| JUROR MATHEWS: United States Distirict Courk of
Southern California, United States of America, plaintiff,
versus Mambasse Koulabalo Patara, ome; German Ramirez-Gonzalez,
i1’:wc_>; Mary Aragon, three, defendants. Case No. 18-CR-3342,
verdict. |
‘ We, the jury of the above-captioned case, resturn the
?fbllowing unanimous verdict.
'{ As to the charge in Count 1, tHat on or dbout April
24th, 2018, within the southetn -- Southern District of
' California, Defendants Mambasse Koulabalo Patara, @érman

Ramirez-Gonzalez, and Mary Aragon, with the intent te vioelate

| App.18 ER90
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the immigration laws of the United States, ¥nowing and in
‘reckless disregard of the faet that an alien, namely, Fermin

hopez, had come into, entéred, and remained in the United

|l states in vdolation of the law, did transport and move said

alien within the United States in furtherance of such vielation
of law, in violation of Title & United States Code Section
S1324 (a) (1) (&) (i1) and (v) (1d).

We find Mambasse Koulabalo Patara not guilty,

We £ind German Ramirez-Gonzalez guilty.

We find Mary Aragon guilty.

Two, as to the charge in Count 2, that on or aboit
April 24th, 2018, within the Southern District of California,
Defendarts Mambasse Koulabalo Patara and Mary Aragon, with the
intént to violate the immigration laws of the United States,
‘koowingly and in teckless disregard of the fact that an alien,
-nhamely, Geérman Ramireéz-Gonzalez, had come to, entered, and
remained in the United States in violation of law, did
transport. and move said alien within the United States in
furtherance of such violation of law, in violation of Title 8,
ﬁnited.stafes Code Section 1324 (a) (1) (&) (ii) and (v) (41).

We: find Mambasse Koulabalo Patara not guilty.

We find Mary Aragon guilty.

S0 say we all, dated February 22nd, 2019, in San
'Diego, California, by myself, Ginger Mathews, forepersom of the

Jury.

App.19 ER91
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4 : CLERK, U.S. DISTRIGT GQURT
¢ SOUTHERN DISTRICT OF GALIFORNIA
: BY  lslavem DEPUTY'
5|
5
71 UNITED-STATES DISTRICT COURT
8 || SOUTHERN DISTRICT OF CALIFORNIA
9 || UNITED STATES OF AMERICA, | Case No.: 18cr2342
10| Plaintiff, | VERDICT
M) vs.
12 || MAMBASSE KOULABALO
- PATARA (1) |
13 || GERMAN RAMIREZ-GONZALEZ
- (2) A
14 || MARY ARAGON (3)
16
Defendants.
16
17
We, the jury in the above-captioned case return the following unanimous
18 ’
verdict:
19
| 1. As to the charge in Count 1 that;
20 ||
Appzo ER10118¢r2342|
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On or about April 24, 2018, within the Southern District of California,
defendants Mambasse Koulabalo Patara, German Ramirez-Gonzalez and Mary‘
Aragon, with the intent to violate the immigration laws of the United 'States,“
",khowi'ng, and in reckless disregard of the fact that an alien, namely, Fermin Lopez,
had come to, entered -and remained in the United States in violation of law, did|
transport and move said alien within the United States in furtherance of such
violation of law; inviolation of Title 8, United States Code, Section 1324(a)(1)(A)(ii)

and (v)(ii).

‘We find, Mambasse Koulabalo Patara NG‘V.@%ULTT —

(not guilty or guilty)

We find, German Ramirez-Gonzalez QW LT

(not guilty or guilty)

We find, Mary Aragon & w LT"[

(not guilty or guilty)
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We find, Mambasse Koulabalo Patara NeT” @?u(%
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SO SAY WE ALL,

Case 3:18-cr-02342-BTM Docurment 142 Filed 02/26/19 PagelD,700 Page 3 of 3

2. Asto the charge in Count 2 that:

On or about April 24, 2018, within the Southern District of California,
defendants Mambasse Koulabalo Patara and Mary Aragon, with the intent to
violate the immigration laws of the United States, knowing and in reckless
disregard of the fact that an alien, namely, German Ramirez-Gonzalez, had-come

to, entered and remained in the United States in violation of law, did transport and

violation of Title 8, United States Code, Section 1324(3)(1:')(A)(ii~) and (v)(ii).

(not guilty or guilty)

We:find, Mary Aragon @fw L»TT

(not guilty or guilty)

Dated: ?’l/)'z’\ wiq @H\l(f{;ﬁ MATHEWS

San Diego, California Foreperson of the Jury

ER10318¢r2342
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AQ 245B (CASDRev. 02/18) Tudgment in a Criminal Case | ‘ F I LE D ‘ ” |

RT Mar 20 2019

UNITED-STATES DISTRICT COURT |
CLERK, L., DISTRIET COURT

A ey , s(stBQI ; DEP-UTY

UNITED STATES OF AMERICA JUDGMENT IN A ¢ ALCASE
V. (For Offénses Committed On-or Afier November 1, 1987)-

RMAN RAMIREZ-GONZALEZ (2) o N
GE - ‘ 2@ Case Numberr 3:18-CR-02342-BTM

Knut Johngon
, . ’ Defendant’s Atforady
REGISTRATION. NO. 01588-359
=
THE DEFENDANT:
[ pleaded guilty to gount(s). ~ ofthe -, 3
.~ Was found guilty on count(s) N —— .

Accordingly, the defendant is adjudged guilty of such count(s), which involve the following offense(s):

Title and Section / Nature of Offense Count
8:1328(A)AJNY; (V)(I) - Transportation Of Certain Allens and Alding and Abetting 1ss
The defettdant is sentenced as provided i pages 2 thivough. 4 _ cfthis'vjuagmant.

The'sentence is imposed pursuant to the Sentericing Reform Actof 1984,
[ The deferidant has been found not guiity on¢aunt(s)
O Count(s) ate dismissed on the motion of the United States,

[X] Assessment: $100.00
Waived and Remitted,
IVTA Asségsment*; $5000 Waived
X
~ Hustico for Viatims of Trafficking At 62015, Pib. L No. 11422, ) :
X No fine - [0 Porfeiture pursuant to order filed , ineluded herain,
IT IS ORDERED that the deferidant shall fiotify the United States Attorney for this district within 30 days 6f any
chiange of name, residénee, or mailing address until: all fines, restitution, costs, and special assessments imposed by this
judgment are fully paid. If ordered to pay restifution, the. defendant shall notify the coutt and United States Attomey of

any material chanige in the defendant’s economic circumstances.

Marc¢h 20, 2019 _
Date of Tmposition of Sentence

TED MOSKOWITZ — F

UNITED STATES DISTRICT JUDGE

App.23 ER172
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"DEFENDANT;  GERMAN RAMIREZ GONZALRZ () Tudgment - Page 2 of4
CASENUMBER:  3:18-CR-02342-BTM

o | IMPRISONMENT
The defendarit is Hereby.committed to the custody of the United States Bureau of Prisons to be imprisoned for aterm of
Tiine served (259 Days) as to count Iss.

_‘ P

ON. BARRY TED MOSKOWITZ 77
UNITED STATES DISTRICT JUDGE

Sentence imposed pursuant to Title 8 USC Section: 1326(b);
The court makes the following recommendations to the Bureau of Prisons:

oo

00 The defendant is remanded to the custody of the United States Matshal,
D The deferidant shall surrender to the United States Marshal for this district;
o at v . - AM. on
- O as notified by the United States Marshal,

The defendant shall surrender for sérvice of sentence at the institution designated by the Bureau of
Prisons:

B oni or-before -

[l as notified by the United States Marshal.

[l asnotified by the Probation or Pretrial Setvices Office.

RETURN
I'have executed this judgment as follows:
Defendant délivered on ‘ ‘ to
at | , with a certified copy of this judgment,

UNITED STATES MARSHAL,

By DEPUTY UNITED STATES MARSHAL

~ER173
App.24 3’:18~CR»-‘(')Q21342~BTM
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DEFENDANT:  GERMAN RAMIREZGONZALEZ (3) Tudgment - Page 3 ofd
CASE NUMBER: 3:18-CR-02342-BTM

| SUPERVISED RELEAST,
Upon telease ftom Imprisonment, the defendant shall be on supervised release for a tetm of:
Two (2) Years as-to coutit 185,

The defendant shall teport to the probation office in the distriet to which the defendarit {5 released within 72 hours of teléase from tha:
custody of the Bureau of Prisons unless removed from the United States.

The tlefendant shall not commit another. federal; state or local oritne,
For offénses committed on or after September 1 3, 1994:

The:defendant shall not illegally. possess a controlled substance. The defendans shall refrain from any unlawful se of a controlled
substance. The defendant shall submitto one drng test within 15 days of teleage from imprisonment and at least two periodic drug tests
thereaftér as determined by the court, Testitig requirements will not exceed submission of moré than 4 deug fests per month during the
tertn of supervision, unless otherwise ordered by court.

[  Theabove drug testing condition is suspended, based on the coirt’s deterrination that the defendant poses 4 low. risk of fature

‘sobstance abuse, (Chieck, if applicable.)
B The deféndant shall ot possess a firearm; ammunition, destructive device; orany othier dangerons weapop,
i Thedefendant shall cooperate in the collection o' a DNA sample from the defendant, pursuant to-séction 3 of the DNA Analysis
= Backlop Eliminiation Act of 2000, pursuant to. 18 USC section 3583(4)(7) and 35 83(d). .
The defendant shall cormply with the requitements of thie Sex Offender Registration and Notification Act (34 U.S.C. § 20901, et
seq,) as ditected by the probation officer; the Bareau of Prisons, or any state sox offender registration agency in which he o she:

tesides, works, is a student; or was conivicted of'a qualifying offense. (Check [f applicable.y
The defendant shall patficipate.in an approvéd program for domestic violetice. (Check if applicable.)

I this judgment iniposes a fine or 2 restitition obligation, it shall be a condition of supervised release that tlie defendant pay any
sich fine or restitiition that remains unpaid:at the commencement of the tetm of superviséd release in accordance with the Schedule of
Payments sét forth in this judgment,

The defendant shall comply- with the standatd conditions fhat have been adopted by this court, The defendanit shall also comiply
with any special conditions itnposed. B N

STANDARD CONDITIONS OF SUPERVISION

1y the defendan shall not lesve the judicial district without the permission of the coust.or probation officers

2)  the deféndant shall teport fo the ptobation officer{n a manner and Trequenay directed by the court or probation officer

3y thie deferidant shall ansiver truthfully all inquirics by the probation-officér and follow: the instructions of the probition officery:

4y the defendant shall support his or her depéndents and neet other family tesponsibilities; -

5y the defendant shall work tegularly at a lawful occupation, unless excused by the probation officer for schooling, training; or other acceptable.
LEHSONS]

6) the defendant shall notify the ‘probation officer at least tervdays prior to ny-change inresidence.or employmenty:

7 thedefendant shall reffain from exvessive yse-of aleokol and ghall not purchase, nossess, tise, distribute, or adrinister any controlféd.substance or -
any paraphernalia related to-any controlled substandss, exeept as presoribed By a physician;

8) the défenidant shall not froquent places Whero controlled substances are llegally sold, ysed, distributed, of administered:

9) the deféndant shall not dssociate svith any persons engaged in oriminial activity and shall not assaciate with any pérson canvicted of a felony,
unless granted: permission to'dg so by the probation officer; :

10y the defendant shall permit a probistior officer to visit him or her at any time-at home or-elsewhere-and shall petinit confiseation of any voittaband
obseryed in plain view of the probation officer;

11) the defendarit shall notify the probation offfcer withiin seventy-iwo hours of being aurested or questioned by a law enforcement officery.

[2) the deféndant shall not entet into aty agreerment to act as an informer or a spegial agent of'a Iat enforcement agency. without the permdssion of
the sontt; and C

13) as directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant's crimiingl recard or
personal history. or characteristics and shall permit the probation officer to make such notifications and to-corifiri the defendant’s complianee
with stich notification requirement,

App.25 ER174
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DEFENDANT:  GERMAN RAMIREZ GONZALEZ @) - Judgment - Page 4 of 4
CASENUMBER:  3:18-CR-02342.BTM

SPECIAL CONDITIONS OF SUPERVISION

1. Ifdeported, excluded; or allowed to voluntarily leave the United States; obey all laws federal, state and
local and not reenter or attempt to reenter the United: States illegally and report to the probation officer
within 72 hours of any reentty-to the United States; the other conditions of stpervision ate suspended
while the defendant is out of the United States after deportation; exclusion, or voluntaty departure.

2. Notreentet the: United States illegally.

3. Not possess any niarcotic drug or controlled substance without a lawful medical presetiption, tnder
federal law,

ER175
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UNITED STATES DISTRICT COPRT] ».
T | Jun 06 2019
SOUTHERN DISTRICT OF CALIFORNI/ ,
. o , o | GLERK,U.S. DISTRICT COURT
UNITED STATES OF AMERICA JUDGMENT IN A {-SEY JAISIE CALIFORNIA.
V. (For Offenses Commiitted or Kiftinher 11 AERUTY
MARY ARAGON (3 ; :
akaK:Iary D’algg[g ? Case Number: 3:18-CR-02342-BTM
David Zugtizo
, ] ) Defendant’s Attorney
USM Number 77057112
-
THE DEFENDANT:

[T pleaded guilty to count(s)

B wasfound guilty on count(s) 1 and2 of th,e-31'd,?,ShparSeding,Indibﬁneht
after a plea of not guilty,

Accorditigly, thie defendant is adjudged gailty of such count(s), which fivelve the following offense(s):

Title :and Section / Nature of Offéense , ‘ o Count:

8:1324(A)(1)(A)(ID), (V)(L) - Transportation OF Certain Aliens and Aiding and Abetting s

8:1324(A)(1)CAXTR), (V)(Ti) - Transportation Of Certain Aliens and Aiding and Abetting I8
The defendant is sentenced as-provided in pages 2 through 5 ofthis judgment.

The sentence is.imposed pursuant to the Sentencing Reform Act of 1984,
[T The defendant has been found riot guilty on coimt(s)

X Count(s) 2™ Superseding Indictment is dismissed on the motion of the United States,

[ Assesstient; $200.00 . - ,
- Putsuant to the-notion of the United States under 18 USC 3573, the special assessment provided. for under 18 USC 3013 is
waived and remittéd as uncolleotible,
B IVTA Assessment*: § 5000.00 Waived.

*Tustice for Victims of Trafficking Aot 0£2015, Pub: L. No, 11432,
No fine. O Forfeiture pursuant to order filed , icluded herein,

IT IS ORDERED that the defendant must notify the United States Attorney: for this district within 30 days of any
change of name, residence, or mailing address until all fines, restitution, costs, and special assessments imposed by this-
judgment are fully paid, If ordered to pay restitution, the défendant must notify the court and United States Attorney of
any. materlal change in the defendant’s economie eircutnstances.

Mav 20, 2019
Date of Imnposition of Sentence

TATES DISTRICT JUDGE.

HON, BARRK TED MOSKOWI .
App.27 ER176
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AO245B (GASD‘-Rev‘ 1/19) Judgment in a Criminal Case

DEFENDANT MARY ARAGON (3) . ’ — Judgment - Page 2 0f §
CASE NUMBER: 3:18-CR~02342-BTM

IMPRISONMENT

The defendant is hereby committed to the custody of the Federal Buteau of Prisons to be: 1mpusoned for a total term of!

Tine served (126 Days) as'to coutit 1s and cotmt 25 to nm concurrent

oo

Sentence impased pursuant to Title 8 USC Section 1326(b)
Thie coutt makes the following recommendations fo the Bureau of Prisons:

The defendant is remanded to the custody of the United States Marshél.

The detendant must surrender to the United States Marshal for this district:
[0 at - AM. on

[0 as notified by the United Stateg Marshal.

The defendant must surrender for service of sentence at the institution desi gnated by the Bireau of’
Prigons:

[0 onorbefore

O  asnotified by the United States Marshal,

O as notified by the Probation or Pretrial Services Office.

RETURN

I have executed this judgment as follows:

at _

Defendant delivered on: ' . to

. with a certified copy of this judgment.

UNITED STATES MARSHAL

By DEPUTY UNITED STATES MARSHAL

App.28 ER177
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DEFENDANT:  MARY ARAGON (3) — Tudgment - Page 3 of 5
CASENUMBER:  3:18-CR-02342-BTM
SUPERVISED RELEASE

Upon release. from imprisonment, the defendant will be on supervised release for a term.of;
Two (2) years ot counts 1s and 28 to run concurrent.

MANDATORY CONDITIONS

Thie defendant must not comimit another federal, state-or local cfime,

2, The defendant must not unlawfuily possess a-controlled substance,

3. The defendant must not illegally possess a controlled substarice: The défendant niust refrain from any unlawful use of a
controlled substance, The deféndant must subtnit to one drug test within 15 days of release from imprisoriment and at least:
two periodic drug tests thereafter as detertnined by the court. Testing tequirements will not exceed submission of more
than 4 drug tests per month dyting the term of supefvision, unless otherwise otdered by the-cotirt, ,

v ElThe above drug testing condition is suspended, based on the court's determination that the defendant poses a low
risk of futire substance abuse. (check if applicable)

4, [The defendant must make restitution in accordance with 18°U.8.C.. §§ 3663 and 3663 A or any other stafite authoriziing
asentence of restitution, (check if applicable) ‘

5. RThe defendéant muist cooperate in the collection of DNA as directed: by the probation officer: (check if applicable)

6. [CIThe defendant must comply with the requirements of the Sex Offender Registtation and Notification Act (34 U.S.C. §
20901, ot seq.) as dirécted by the probation officet, the Bureau of PriSons, or any state sex offender registration agency ifi
the location where the defendant resides, works, fs a student, of. was convicted of'a qualifying offénse, (check if
applicable) ‘

7. LIThe defendant must participate in an approved progtam for-domestic violence. (chéck if applicable)

[y
+

The defendant must comiply with the standard conditions that have been adapted by this cowrt as well ag with any other
cotiditions on the attached page.

ER178
App.29 - 3:18-CR-02342-BTM
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DEFENDANT,  MARY ARAGONG) Tudgment - Page 4 of 5
CASE NUMBER: 3:18-CR~02342-BTM

STANDARD CONDITIONS OF SUPERVISION
As part of the defendant’s supervised release; the deféndant must comply with the following standard conditions of

supervisioti; These conditions are imposed because they establish the basic expectations for the defendant’s tiehavior
while on supervision and identify the minimum tools needed by probation officersto Keep-informed, report to the.

court about, and bring about improvemetits in the defendant’s conduct and condition.

1. The defendant must report tothe probation office in thie federal judicial district where they are atthorized fo reside withif 72
hours of theit telease from imprisonmetit, unless the probation-officer itstruots the defendant:fo report to a different probation.
- office-or withiti 2 different time fiame,
2. After injtially reperting fo the probation office, the defendant will receive instructions from the cotirt orthe probation officer
about how and when the defendant mist tépott 1o the probation officer, and the defendant must teport to-the probation officer
as instructed. .

3. The defendant mitist not knowingly leave the federal judicial district where the defendant is authorized to Teside without first
getting permission from the court or the probation officer,

4
5. The deferidant mizst live at @ place approved by the probation officer, If the defendant plang to-change where.they live or

The defendant raust shswer truthfully the questions asked by their probation officer.

anything about theit livitig arrangements (such as the peapla living with the defendant), the defendant must notify the.
probation officer at least 10 days before the change. If notifying the probation: officer i advance is not possible due to
unianticipated circturistanges; the: defendant must notify the probation officer within 72 houis ofbecoming aware of 4 change or
expected change, :

6, The defendant mustallow the probatior officer ta visit them at auy time af thelt home or elsewhere; and the deféndant must
petmit the probation officer totake any itetiis prohibited by the.conditions of thefr supeivision that e or she obseryes in platn
view, '

7. "The defendant must work. full time (at least 30 houts per week) at o lawful type of employment, unless the probation officer
excuses the dofendant fom dofng so. If the defendant does not have fill-time employment the defendant must fry to find full-
time employment, unless the probation officer excuses the defendant from doing so. If the defendant plani to change whera the
defendant wotks or anything about thefr work. (sich as lisir position or theit job responsibilities), the deféidant must notify the
probation officer at least 10 days before thie change. I notifying the probation officer at least 10 days in advance ié not possible
due to unanticipated eireumstances; the defendant must notify the probation officer within 72 hours of bécoming aware 0fa
cliange or expected change.. ,

8. The defendanit must not comminicate or interact with someone they kiow is engaged in crirfiinil activity, If the defendant
knows someone has besn convieted of a feloty, they must not knowingly communicate or fittéract with fhat person without
first-getting the permission of the prabation.officet., v

9, Ifthe defendant is atrested or questionéd by a law enforcement officer, the defendant must notify the probation officer within 72 hours,

10. The defendant must riot own, possess, or have docess to'a firearm, ammunition, destructive devige, or dangeroug-weapon (i.e.,

anything that was designed, or was modified fot, the speeific purpose of causing bodily injury or deatlt to ariother person such
as nudchakis or tasers). ‘

11, The defendant mivist nof act or tnake any agreemerit with a law enforcement ageney to act as a confidentidl humian source or

informant without first getting thie permission ofthe court,

12.1f the probation officer deterniines the defstidant poses  risk to aother person (including an organization), the. probation.
officer may require the defendant to notify the person about the risk and the defendant must comply with that instruction,
The probation officer may contact the person arid confinn that the defendant nofified the pexson abot the risk,

13, The defendant must follow the iristritctions of the probation officer related to the conditions of supervision.

. ER179
App.30 3:18:CR-02342-BTM
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DEFENDANT;  MARY ARAGONG) — Tudgment- Pago 5 of5
CASE NUMBER: 3:18-CR-02342-BTM :

SPECIAL CONDITIONS OF SUPERVISION

1. Submitperson, property; residence, office and vehicle fo a search, conducted by a United States Probation
Officer 4t a reasoniable time and in a reasonable manner, based upon reasonable suspicion of contiaberd
or-eviderice of a violation of a condition of release; failure to submit to a search may be grounds for.
tevocation; the defendant shall watn any other residenits that the premises- may be subject to searches
purstiant to this conditjon.

2. Not enter the Republic of Mexico without written pemmission of the Coirt or probation officer,

Report all vehicles owned or operated, or in which you Have a interest, to the probation officer.

4. Not possess any narcotic drug or certrolled substance ‘without a lawful medical presetiption under Federal
Law.

5. Participate in a program of mental health treatment as divected by the probation officer. The Court
authotizes the release of the pre-sentence report and available psychological evaluations to the mental
health ptovider, .as apptoved by the probation: officer. The defendant shall consent to the release of
evaluations and treatment information to the probation officer and the Court by the mental health provider

S.A}

ER180 ,
App.31 3:18-CR-02342-RTM
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UNITED STATES DISTRICT COURT

SOUTHERN. DISTRICT OF CALIFORNTA

Jﬁne 2017 Grand Jury

UNITED STATES OF AMERICA, Case No. 18CR2342-BTM

Plaintiff, INDICTMENT

T (37T duperseding)
L
Title 8, U.S.C.
MAMBASSE KQULABALO PATARA (1), Sec. 1324 (a) (1) (A ) (ii) and
GERMAN RAMIREZ-GONZALEZ (2), (v (zIT) - Tran5portatlon of
MARY ARAGON (3), Certain Aliens and Aiding
aka Mary Delgado, ' and Abetting
Defendants.

The grand jury charges:
Count 1

On or about April 24, 2018, within the Southern Digtrict . of |

California, defendants MAMBASSE KOULARALO PATARA, GERMAN RAMIREZ- |

GONZALEZ and MARY ARAGON, aka Mary Delgado, with the intent to violate

the immigration laws of the United States; knowing and in reckless

idisregard of the fact that an alien, namely, Fermin Lopez, had come to, |
entered and remained in the United States in violation of law, did|(
transport and move said alien within the United States in Ffurtherance

of such viclation of law; in violation of Title 8, United States Code,

Bedtion 1324(a) (1) (R) (11) and (v) (II).
/!
1/

ER1
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Count 2
On or about April 24, 2018, within the 'Southern District Q:E.
California, defendants MAMBASSE- KOULABALO PATARA and MARY ARAGON,
aka Mary Delgado, with the intent to violate the immigration laws of the
United States, knowing and in reckless disregard of the fact that an
alien, mnamely, German Ramirez-Gonzalesz, had! come to, entered and
remained in the United States in violation of law, did transport and
move wsaid alien within the United States in furtherance of such
vicolation of law; in wviolation of Title 8, United States Code,
Section 1324 (a) (1) (A)(dii) and (v) (IT).
DATED: November 14, 2018.

A TRUE BILL:

ADAM L. BRAVERMAN

United States Attorney
By: : * ‘ll!\%éégﬁr

SHAUNE R. PREWITT
Asgigtant U,3. Atternéy

App.33
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Py UNITED STATES DISTRICT COURT | | APR 25 2018
SOUTHERN DISTRICT OF CALIFORNIA |, S4EFK: 5‘;}%*33131' COUHT
| - :_*_»1_ C t Of cmmg N_} :
UNITED STATES OF AMERICA, y Magistrate Docket No.
Plaintiff ) 18MJ 1 979
V. ) COMPLAINT FOR VIOLATION.OF:
) Title 8, USC 1324(a)(1)(A)(i)
) Transportation of lllegal Aliens
)
),
Matnbasse Koulabalo PATARA, ;
)
)
Defendant. g

The undersigned complamant being, duly sworn, states:
On ot about April 24, 2018, within the Southern District of California, defendant MamBbasse
Koulabalo PATARA, with the intent to violate the immigration laws of the United States,
knowing or in reckless distegard of the fact that céxtain aliens, natnely, Fermin LOPEZ and
German RAMIREZ-Gonzalez, had come to, entered and refnained in the United States in
violation of law, did transport and move, said aliens within the United States in furtheranee of
such.violation of law; in violation of Title 8, United Statés Code, Section 1324(a)(L)(A)(ii).

And the complainant further states that this corplaint is based on the aftached statément of
facts, which is ineorporated herein by reference.

. ,
SIGNATURE OF COMPLAINANT
David R. Steiman
Border Patrol Agent

SWORN TO BEFORE ME AND SUBSCRIBED IN MY PRESE}S
THIS 25th DAY OF April, 2018 .

TANGT ADLER
Uniited States Magistrate Judge
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CONTINUATION OF COMPLAINT:
Mambasse Koulabalo PATARA.

PROBABLE CAUSE STATEMENT
Furthermote, the complainant states-that Fetmin LOPEZ and German RAMIRBZ-Gonzalez, are -
citizens of'a country other than the United States; that said aliens have admitted that they are.
- exportable; that their testimony is matesial, that it is impracticable to secure their attenidarice at
the trial by subpoena; and they are material witngsses in relation to-this criminal char ge and
should be held or admitted to ball pursuant to Title 18, United States Code, Secmon 3144,

On April 24, 2018, Border Patrol Agents F. Gamez and A. Moreno wete assigned fo the
Interstate 8 Border Pairol Immigration checkpoint near Pine Valley, California. The checkpoint
is located approximately twelve miiles north of the United States/Mexico Tntetnational
Boundary, and eight miles east of the Tecate, California Port of Entry, All warning$ signs,
cones-and lights were operational.

At approximately 12:15 AM, Agent Gamez observed a:Black 2006 Toyota Corolla four door
sedan approach the primary inspection area. Agent Gamerz noticed the vehicle was occupied by
a driver, later identified as Mambasse Koulabalo PATARA, a male front passenget, later
identified ag German RAMIREZ-Gonzalez, and another individual sleeping in the backseat later
identified as Fermin L.OPEZ.

Asthe vehicle came 10 a complete stop at the primary position, PATARA imimediately stated he
is a United States Citizen, an off duty pohce officer and showed a Los Angeles Police
Depattment identification card, PATARA appear ed to be nervous and was visibly shaking,
PATARA also stated: the LAPD doés not give their officers badges, Agent Gamiez; immediately

noticed RAMIREZ appeared very nervous-and constantly kept looking away and avoided eye
contaot,

Agent Gamerz asked PATARA what LOPEZ' citizenship was., PATARA said LOPEZ is &
United States citizen. Agent Gamez then woke up LOPEZ, and asked him where he was froni
and if he was a United States citizen. LOPEZ said yes but answered as if he didntunderstand
the question. Agent Gamez repeated his questions in the Spanish language and LOPEZ said he
is-a United States citizen and did not have any kind of photographic identification,

Agent Gamez asked PATARA where they were coming from. PATARA said they were
coming from the Golden Acorn Casino. PATARA and ILOPEZ appeared very nervous, and-due
to this behayier, Agent Gamez referred the subjects and vehicle to secondary inspection for
fuither questioning and document:checks.

App.35 ER182
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CONTINUATION OF COMPLAINT:
Mambasse Koulabalo PATARA

As the vehicle pulled into the secondary inspection ares, Border Patrol Agent A. Moteno
approached it and began to talk to the PATARA. At this poinit, PATARA informed Agent
'Moreno that he was a police officer with the Los Angeles Police Department and that he was in
possession of his service issued weapon. PATARA handed Agent Moteno what appeared to be
a legitimate Los Angeles Police Department identification card. Agent Moreno then had
PATARA exit the vehicle. Agent Moreno performed a pat down on PATARA, discovered a
pistol concealed in the rear of PATARAs waistband and secured the weapon. Agent Moreno
then performed an immigration inspection on both RAMIREZ, and LOPEZ. Both RAMIREZ .
and LOPEZ stated that they-did not possess immigration documents. that would allow them:to
enter or remain in the United States legally,

PATARA, RAMIREZ and LOPEZ were transported.to the Canipo Border Patrol Station for
fuither investigation. At the station, both RAMIREZ and LOPEZ were queried through varions
Department of Homeland Security databases. RAMIREZ and LOPEZ were confitmed to be.
illegally present in the United States. At approximately 1:30 AM, PATARA, RAMIREZ, and
LOPEZ were placed undey arrest.

Material witnesses-Fermin LOPEZ, and German RAMIREZ-Gonzalez admitted to being.
citizens of Mexico illegally present in the United States. Neither of the: material witnesses
claimed to have made any smuggling arfangements.

LOPEZ stated that he illegally entered the United States along with RAMIREZ, his nephew, oni
April 22, 2018 between the hours of ten and eleven in the motning., LOPEZ stated that they
walked for a day and a half before reaching the Golden Acorn Casino. LOPEZ stated that once
ariiving‘at the casino, he washed up in one of the bathrooms. Shortly afier exiting the
bathroom, RAMIREZ informed him that he was able to procure tianspottation. LOPEZ was
unsuré how RAMIREZ was able to convince an unknown person to-give them aride. LOPEZ

was instricted by RAMIREZ fo get into the black fourdoor sédan. LOPEZ sat in the rear seat
until they arrived at the Border Patrol checkpoirit,

RAMIREZ claimed he and LOPEZ illegally crossed the border six daysprior. They were able
to get a ride to Los Angeles, Califorhia by an unknown individual. RAMIREZ continued to say
he has known PATARA for about five years, RAMIREZ referred to PATARA by his first
name, RAMIREZ also said he has done some work on PATARA!'s property, Refétring to his
artest with PATARA, RAMIREZ said that he decided to travel with PATARA from San
Fontana, Califortiia to the Viejas Casino in Alpme, Cah;‘,orma They gambled at the

App.3é ' | ER183



Case 3:18-0r-02342-BTM  Document 1 Filed 04/25/18 PagelD.4 Page 4 0f-4
CONTINUATION OF COMPLAINT:
Mambasse Koulabalo PATARA.

Viejas Casino for approximately one hour then they decided to go to the Golden Acorn:

Casino inn Campo, California. He stated that they were at the Golden Acorn Casino for
approxirmately 10 to 15-minutes, They left the casino between 8:00 PM and 9:00 PM and djove
towards Los Angeles, When asked if they had made any stops, RAMIREZ stated that they

drove directly from the casinoto the- checkpoint. When asked ifhe knew how long the drlve is
from the casino to the checkpoint, he teplied that we should know that since we work the area
RAMIREZ, stated that the vehicle never trayeled east of the Golden Acorn Casino, RAMIREZ,
was asked how it was possible fora 15-20 minute drive to the checkpoint took over three hours
RAMIREY stated that he does not know.

When presented with & photographic lineup Material witness German RAMIREZ-Gonzalez was
ableé to positively identify PATARA: as the driver in this smuggling event.

App.37 ER184
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8 UNITED STATES DISTRICT COURT

Al SOUTHERN DISTRICT OF dAiIFORNJ:A ; 2‘
1o Juhe 2017 Grand Jury o

11 || UNITED STATES OF AMERICA, Case No, 18 GREZZ"EB?M

2 % Plaintiff, INDEFCIMENT i
13| . Title 8; U.g.¢., o
e e R s Sec. 1324 (a) (1) (&) (11) -

14 (| MAMBASSE KOULABALO PATARA, Transportation of Certain Aliens

15 Defendant. “

16

17 The grand jutry charges:
18 Count 1

19 .00 or about April 24, 2018, within the Southern District of
20 |[california, defendant MAMBASSE KOULABALC PATARA, with the intent tc)-
21 [lxviolate the immigratié;l .law,s of the United States, knowing and i‘nv
22 || reckless disregard of the fact that an alien, namely, Fermin Lopez, had’:
23 || come to, entered and remained in the United States in violation of law,
24 ||did trangport and move gaid alien within the United States in furtherance
25{|of such vielation of law; in violation of Title 8, United States Code,
26 ||Section 1324 (a) (1) (a) (41) .

ER193
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Count 2

Ori or about April 24, 2018, within the Sotthern Districﬁ of

California, defendant MﬁMBASSE KOULARALO PATARA, with the intent to
%r‘idlate the immigration laws of the United States, knowing and i"n..
|| reckiess disregard of the fact that an alien, namely, German 'vRamirezﬂ'v_
||@onzalez, had come to, entered and remained in the United States, in|
Zvio:Lat‘ion of law, did transport and move said alien within the United
:States in furtherance of such violation of law; in violation of Title 8, |

United States Code, Section 1324 (a) (1) (A) (i) .

DATED: May 9, 2018.

A TRUE BILL:

ADAM L. BRAVERMAN
United States Attorney

.39
App 2 ER194
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FILED

|1agTinlyv: San Diego:7/3/18

1BJUL~5 PHIZ: I
SSHER LR B ea |
UNITED STATHS DISTRICT COURT n/ :
e WC  oerune|
SOUTHERN DISTRICT OF CALTFORNIA
June 2017 Grand Jury
UNITED STATES OF AMERICA, | Case No. 18CR2342-BTM
Plaintiff, INDICTITMENT
(Superseding)
11"1-
t o o ‘Title 8, U.8.C.,
MAMBASSE KOULABALO PATARA (1), Sec, 1324 (a) (1)(&) (ii) and
||GERMAN RAMIREZ-GONZALEZ (2), (v) (II) - Transportation of
i |  Certain Aliens and Aiding
Defendants. ‘and Abetting
The grand jury charges:
On ox about April 24, 2018, within the Zouthern District of
California, defendants MAMBASSE KOULABALO PATARA and GERVMAN RABMIREZ- |

GONZALEZ, with the intent to violate the immigration laws of the United|
States, knowing and in reckless disregaxd of the fact that an alien, |

namely, Fermin Lopesz, had come to, entered and remained in the United|

States in violation of law, did transpori: and move said alien W:Lthin the |
United States in furtherance of such violation of law; in viclaticm of
Title B, United States Code, Section 1324{a) (1) (A) ({1} and (v) (TI).

DATED: July 5, 2018.

Foreperson

ADAM I,. BRAVERMAN
United States Attorney

Ass:.stan U 5. Attom ey

App.40 ER195
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USERLED PER DRDER OF GOURT

. | -" _i i 'l ‘;‘:f.‘s.u }-;f-:t iuﬂ‘;
' ol . |
N O socr-t by 236
, o o JELER& L w S BN TERT cDlR
3 UNTTED STATES DISTRICT GOURS 5oiRIT of fhesnn
4 SOUTHERN DISTRICT OF CAL;FWIA DERRTY
5 Jung 2017 Grand Jury
6 |[uNTTED STATES OF AMERICA, Case No. 1BCR2342-BTM
7 Plaintiff, INDICTMENT
sl (274 Super=seding)
.
oll o : Title 8, U.S.C., )
’ ||MAMBASSE KOULABALO PATARA (1), Sec. 1324(a) (1) (A) (ii) and
10 GERMAN RAMIREZ-GONZALEZ (2), | (v} (II) - Transportation of
~ [IMARY ARAGON. 4(:3) ; Certain Aliens and Aiding
11 || aka Mary Delgado and Abetting
‘ - Defendants.
12 .
13 The grand jury charges:
14 On or about April 24, 2018, within the Southern District of
15 ||California, defendants MAMBASSE KOULABALO DPATARA, GERMAN RAMIREZ- |
16 || GONZALEZ and MARY ARAGON aka Mary Delgado, with the intent to Vidlate:
17 ||the immigration laws of the United States, knowing and in reckless |
1g ||disregard of the fact that an alien, namely, Fermin Lopez, had come to, ‘
19' i_ente;redl and remained in the United States in violation of law, did
20 ||Eransport and move said alien within the United Btates in Furtherarce |
21 ||of such viclation of law; in violation.of Title 8, United States Code,
oa | Section 1324 (a) (1) (&) (1i) and (v) (II).
23 DATED: October 4, 2018. A TRUE BILL:
24 /22§%§§f:;ji:
. eférson
25 ||ADAM L, BRAVERMAN
United States Attorney
o lsv: Sra Rina
‘ IARA A.(SNINGLEY %mg
ng Assistant>U. 8. Attorigy

App.41 ER209
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the first thing that Mr. Patara sajd was he was an off-duty
LAPD officer, and he had his -~ an Ip card with him stating

| LAPD.

Q. And did he display that 1D card?

"A. Yes, he did.

Q. Had you asked him anything at that point?

.E.A. No, T hadn't asked him anything.

Q. After he said that to you, what was your fresponse?

A, I -- I went baclk to my immigration question, which is if

he -- if he was a United States citizen.

Q. And what was his response to that question?

A. He said, "ves."

Q. And what did you do hext?

A. I then asked the front passenger if he was a United States

citizen.

| Q. And what was his response?

A. He said he was, "ves."
Q. And in connectian with the front seat passenger, how would

you describe his demeanor?

A. He kept avoiding eye contact, Tooking around our
- checkpoint, very nervous. Really wouldn't pay attentiof to

~when I was asking him the question,

Q. And after you finished asking the front seat --
THE COURT: So I'11 ask the jury to disregard the

conclustons. by ‘the witress that the front seat passehger was

App.42 ER34
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fipst?
Mr, Johnson, I'm glad to have you back. A couple houxs,
and you would have gotren stuck. |
MR. JOHNSON: Thank you very much, Your Honor. I
é think I dodged a buller Py about eight hours,
| THE COURT: Right.
Do ‘you want to -- Mr. Zugman said you want to go firsk.
MR. JOHNSON:; Yes, Your Honox.
I -- 30 we're bringing a general Rule 29 as to all the
- elements: of the offense. I do have something short I can file
- 1f the Court would take it under sgubmission.
My major point is that he is at all times a passenger in
© khis scheme, Ik's unclear to me even at this point which
; particular acts the Government are alleging are aiding and
| abetting¢aand gince the indictment alleges on oxr about the
24th, I'm assuming we're talking about the travel to the
checkpoint on that date.

But with the Government -- I would ask the Government to
clarify that, what they intend to arque, 2And with that, I
would submik it and ask the Court permission to file a very
short brief on that later,

THE COURT: Well, if I'm going to rule on it now, the
briefs, I guess, would be in support of a motion once all the
evidence is in.

MR. JOHNSON: That -- that's right, and so the major

App.43 ER54
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point I wanted to writé up is the fact that he is at all times
- we believe that, based on the simplé fact that he's just a
- passenger, he can't be part of a criminal enterprise in a 1324

: prosecution. And I have a case that says that, add I should

' note that Mr. zugnian found the case and shared it with me. 86

- me a reckless endangerment for recklessly endangering the

passengers in a vehiclé because they are participants in the

the Ninth cireuit said, "No. The people who are passengers are
. not part of the crimindl enterprise.!

united States axguing it in a case in Arigona, United States v.

made the point that Arizonats statutory scheme that

- unconstitutional.

a passenger. There's no evidesrice that he ever drove a car, and

he gete the credit for this.
Now, it isvactually a guidelines issue as preésented to the

Ninth Circuit where a defendant satd, "You" -- ‘you cannot give

offensge . "

And the Government said -- or the Court -- Or excuse me --

and the Government, about five or six years after that
fact, couldn'’t find amy citations to that case other than the
Arizona, that went to the Supreme Court whéere the Goveramenkt
cdrimindlized certain alien twansportation conduct was

and -one of the vasges they rg;ied upon was that specific

case where the Ninth Cireuit had said passengers are not part

of the criminal entexrprise, and that differed somewhat from

App44 ER55
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the -- the Arizona-scﬁeme-
So my point of all that is that -- and, again, it becomes

very simple. My client was a passenger, mever drove a cat.
And based on the evidence as it stands and the indictment as it
gstands, I believé there's ingufficient evidence to. convict him
of alding and abetting or transporting any aliens.

THE COURT: Lek'd hear from the Bovernment.

M8, PREWITT: Yes, Your Honor.

First, I'll begin by pointing out that the statute in the

 casé, 8 U.5.C. 1324, does criminalize those who aid or abet the

commission of any -of the preceding acts, and one of those

preceding acts is transporting illegal aliens.

The United States, of course, has charged that
alding-and-abetting section of the statute as well as the
substantive offénsge, and the United States believes that
there's ample evidence here for the jury to conclude that
defendant Ramirez did aid and abet in the transportation im
this case.

Now, the indictment in this case does charge that on or
aboub April 24th that this event occurred. However, there are
numérous acts that the United States would argue is part and
parcel of the entire offense léading up to. that April 24th
attempt to make it through the checkpoint, and the United

States believes that the following would be sufficient for the

 jury to find beyond a reasonable doubt that the defendant

App.45 ERS6
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committed a tramsportation offense through an

~ aiding-and-abetting theory.

The facts and evidence show that Mr. Ramires arranged for

 Aragon to pick him and Mr: Lopez up in the United States after

they illegal -- illegally crossed on Apyil 21st. And then thay .

- were brouglit to El Centro, where they waited out to see how

they were going to get through the checkpoint.

He then on April 23rd; leading up to the norning of the

24th, arranged with Mr. Patara to be transported to the Los.
- Angelies area; that when they were at the McDonald's, he

‘directed Lopez -- Mr. Lopez to get into Mr. Patara's car; that

on the roite firom the McDonald's to the casino, he -- defendant
Aragon, defendant Patara, and Ms. Hernandez, Mi. Patara's wife,
shared information about the Border Patrol and the operational
statiis of the checkpoint.

They also apoke about the checkpoint at the McDepald's in.

" the parking lot, Mr. Ramirez and Mr. Patara. At the

. checkpoint, while they were waiting in line --

THE COURT: I think that is enocugh. If the jury

believes what Mr. Lopez said as to what happened at the

‘McDonald's, that would be enough by itself.

MR, JOHNSON: Your Honor, I would -- I understand the

 direction the Court's going. I would simply point out that the

Government indicted this case as on or about the 24th, and they

didn't indioct it once. They indicted it, I think, three or

App.46 ERS57
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 thank you for Your Honor's clarification with respect to the

- bransportation charge. That's exactly what Mg, Aragon intends
- oh arguing, that the Government needs to prove that she aided
: and abetted with respect to the transportation to the

: checkpoint .,

And I submit that the Govermment at this point has mewe

| presence. All they -- the best they have' is the phone. call

. between Ms. Aradon and My. Ramirez after Ms, Aragon goes
~§,through an open checkpoint. But as I pointed out in opening
. statément, going through an opening checkpoint isn't -- open

5chec}:poi%ﬁt isn't going to help the smuggling.

If you're scouiting, you're seouting to say the checkpoint
1g closed, not that itts open:

‘MS. PREWITT: Youyr Honoxr, we wolild again disagree. e
think that the¥e is sufficient evidence again that M&. Aragon
aided the transportation but also that she participated in a
transportation offense herself. She is the one that took
Mr. Ramirez and Mr. Lopez to the McDonald's meeting point,
which is where they then, Mr. Patara and Mr. Ramirez, had
discuosgsions about the checkpoint.

And then when they were driving té the éheckpoint,; we have
those kind of text messages at issue, the omne from
M&. Hernmandez, Mr. Patara's wife, to him stating that "Be
careful, Border Patrol just passed." We have one minute after

that text mesgage is received Mr. Ramirez and Ms. Aragon

App.47 ER59
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speaking to each other on the plone.
‘We then, of couxse, have -- once theY'gat to the
checkpoint -- a couple minuites before they pass throtigh theé

checkpodint, Ms., Aragon and Mr. Ramirez are speaking to each

other: #nd theén one minute after she passes through the
- chec¢kpoint, we have that very long conversation, almost nine

minites, where we know that the giiys are at the casino and

Mg. Aragon amd Ms. Hernandez are -- are at the checkpeint.
We think that the strong inferenee bhere, Your Honor, is

that they are continuing the discussion that began at the

 McDopald's, and that's the discussion about the checkpoint and

~ its status.

The fact that it was open, we believe, is reither here nor

thére. The evidence established that the checkpoint had just

recently operied again aftér being eclosed for a long period of
time and that when it reopened, it was opened nearly 24/7
unlegs inclement weather was at play,

and so we think that it's #Ei1l absolutely reasonable and
an inference that the jury could draw that a person could still
be scouting even if the information back is not "The checkpoint
is cloged" but the information back is "Hey, I just got waved
through, and so did the people around me,"

THE COURT: I agree with you. Ms. Prewitt's facts

woiuld be sufficient for a reasomable ju¥y to find that there

was actual transportation or aiding and abetting.

App.48 ERG0
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So the motion as to Mr. Ramirez and Ms. Aragon is denied.

MR. CARLOS:. So, Your Homox, as to Mr. Patara,

: ceftainly'from the evidence that's been preésented, he's in a
much different pesition. There's absolukely no evidence that

~ he was involved in any of the conversations in Mexico. There's

- absolutely no evidence that he wae involved in any

: cbrivr_ar”sations that took place the week Bafore the inecideént or

£he day before the incident.

So the first contact that Mr. -- that Mr. Patara has is

really in the afternoon of the =~ of the incident that we're at
trial for. There's no evidence of what the conversation was

about othex than he was -going to weet them. Mr. Patara at some

point agked them can they get to the 15, which means that he's
not coneerned with any type of checkpoinkt.

There's -- there's really nothing here other than
speculation and innuendo because he's present with them, and

mere presence is not énough. The only thing that kind of ties

f it all together is Mr. Lopez's testimony and hiS‘testimony now
 for the first time that he heard something about a checkpoint

" in the parking lot.

But Your Honor was present in court while thils individual

. testified under oath under questioning from ene, two, three,

. four different lawyers. He never said anything about this

conversation about the checkpoint. He was asked by the

prosecution what happened -- you know, what happened, you know,

App.49 ER61
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THE COURT: All right. &and so f£ill it eut aﬁd bring
it into court when you .come in,
Thank you for your attention and for your ceurtesy, Have
a mafe trip home.
Remember the rules that govern the conduet of jurors. Do
not discuss the case, the people involved, or the issues
involved among yourselves or with anyone else. TIf someone

ghould try to talk to you; pledse report it to me ds soon as

- You can,

Don't do any research on the case, and you cannot look up

things on the Internet, evern in the Dictiomary. If you need a

-word defiped, I will do it for you. 2&And avoid any news stories

that may even in the most remote way bear in relation to the

cdase.

And finally, do mot form any epinion about the case. You

f'haven*t heard the instructiomns by the Court, and most

importantly, you haven't heard the views of your fellow jurors.
Please keep an open mind until then.
Thank you.. Have a safe trip home and an enjoyable
eveaning..
{Proceedings were heard out of the presence of the jury:)
THE COURT: BRefore we take a break, was there anything
you wanted to go over? We need to do the Rule 29 motion:
‘MR: ZUGMAN: Yes, Your Honor. I think we were just

waiting for you to grant the Rule 29'g,

App.50 ER70
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(Laughter)

MR. JOHNSON: Correct,

MR. CARLOS: Join, Your Honor,

THE COURT: Do you want to specify your grounds?

MR. ZUGMAN: I don't, Your Honor, I'd rather keep it
general as per the case law.

MR, JOHNSON: I'1l simply submit it as arqued
previously, Your Honor.

MR. CARLOS: 2aAnd, Your Honor, with regard to Mr.

. Patars, I would submit on my arguments at the close of the

Governmentts case.

THE COURT: The Government's position?

MS. PREWITT: Your Honor, I think we can submit as
well.

THE COURT: I think the Government has wmet the test
for a denial of the motion, and so it is denied.

MR. JOHNSON: Thank yow, Your Honor.

MR. ZUGMAN: Thank you, Your Honor.

MR. CARLOS: Thank you, Your Hohor.

THE COURT: We'll see yoit tomorrow at 9:30.

I would like you to go over the physical evidence to make

gure it ig all there.

All right. We'll take a break before we begin the evendng

geggion.

‘MR. JOHNSON: I think that's called night court,

App.51 ER71
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SOUTHERN DISTRICT OF CALIFORNIA

Feb 26 2019

CLERK; U.S. DISTRICT COURT-

UNITED STATES OF A_IV[ERIC A BsyumERN DISTRICT OF CALIFORNIA-

slsaym

DEPUT'

Case No. 180r2342-BTM

Plaintiff,
Vs,

Mambasse Koulabalo Patara,

Defendant.

JUDGMENT OF DISMISSAL

IT APPEARING that the defendant is now entitled to be discharged for the reason that:

the Court has dismissed the case for unnecessary delay; or

R O O O 0O 0O

the jury has returned its verdict, finding the defendant not guilty;

X

of the offense(s) as charged in the 3" Superseding Indictient:

Count 1 8:1324(a)(1)(A)(ii), (v){I1) - Transportation of Certain Aliens and Aiding and Abetting

an indictment has been filed in another case against the deféndant and the Court has
granted the-motion of the Government for dismissal of this case, without prejudice; or

the Court has granted the motion of the Government for dismissal, without préjudice; ot
the Court has granted the inotion-of the defendant for a judgment of acquittal; or

a jury has been waived, and the Court has found the defendant not guilty; or

Count 2: B:1324(a)(1)(A)ii), (V){11) - Transportatton of Certain Aliens and Aiding and Abetting

Dated: _2/22/2019

United States Dlstmct J udge
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the checkpoint?

AI YES|

Q. Okay. and what were your duties on the midnight shift?

Where were you assigned?
: A. I was -- I arrived at the primary inspectioh.

Q. oOkay. Naw, T'd Tike you to take a Took at Government's

Exhibit 4. was this =- was this a photograph that was taken on

the 24th a Tittle bit after midnight?

AL Yes.

Q. And do you recognize this photograph?

A. Yes.

MR. COUGHLIN: Your Honor, at this time I'd Tike to
move “into evidence Government's Exhibit 4.

MR. CARLOS: No objection.

MR. ZUGMAN: NO abjection.

MR. JOHNSON» No obJjection.

THE COURT: 4 in evidence.

(Government's Exhibit 4 received in evidence)

BY MR, COUGHLIN:
Q. could you tell us what Government's Exhibit 4 depicts?
A, That is me on primary inspeéction area with the Toyota

Corolla, and I'm sending it through into secondary inspection..

Q. Is this the Toyota corolla that was driven by Mr. patara?
A. Yes.

Q. Okay. 1'd Tike you to take a Took at Government's

App53 ER382




s

Cas

10
11

12

14
15
16
17
18

19

21
22

23

2
82

L 3:18.0r-02242:BTM GBB&FnanPILECEIbY ooa@uahddin. 775 Page 73 of 146

Exhibit 4A and ask you if you recognize {it.

A. Yes, I do.

fj Q. And is that an accurate photograph of the area you were

; working that evehing -~
A, Yes.
Q. -- at around 10 minutes after midnight?
A. Yes.
Q, It apbears as though the photograph also dates and
timestamp; is that correct?
A. Yes.
MR. COUGHLIN: Your Honor, at this time I'd Tike to
- mave into evidence Goveérnment's Exhibit 4A.
MR. CARLOS: No objaction.
MR. ZUGMAN: No objection.
MR. JOHNSON: No ohjection.
THE COURT: 4A in evidence.
(Government's Exhibit 4A received in evidence)
BY MR. COUGHLIN:
Q. So in connection with 4A, it Tocks Tlike at this time of
day, s that what you meant by just one lane being operational?
" A. VYes.
Q. And could you tell us who else is present in this
photograph?
A, Some of the K9 inspectors are there.

Q. oOkay. s that you spealing to the driver there of the

App54 ER383
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Toyota corolla?
A. Yes, that is me.
Q. A1l right. And is this particular border patrol unit, does
~that block the Tane so just one lane can come through?

A, Correct,

%; Q. All right, So in connection with motorists, do they pull

Il up to where you're standing, and you're going to have ceptact

“with them? Is that geherally what happehs?
Ao Yes.
Q. Do people always pull all the way up %o where you're
standing?
A. No, not always.
Q. What would be -- what has been some of your experience of
people pulling up to the checkpoint where you're standirg?
MR. JOHNSOM: objection, relevance,
THE COURT: Sustained.
BY MR. COUGHLIN:
Q. When a car doesn’t pull all the way up, does that raise
your suspicion in connéction with your {nspection?
MR. CARLOS: Objection. It's Teading.
THE COURT: Sustained.
BY MR, COUGHLIN: |
Q. Do you have cars that don't actually puTl all the way to
your locatjon?

App.55 ER384
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Q. And how often does that-happen?

A. It's rare.

>-Qg And when that happens, what do you beljeve is occurring?
MR, CARLOS: Objection. Rejeévance.
THE COURT: Sustained.

| BY MR. COUGHLIN:

Q. Now, have you had a chance to view a video in connection

‘with this tine perioed?

Q. And does it accurately depict the events on April 24th

|| involving the Toyota corolla and its occupants?

A. Yes.

Q. And have you had an opportunity to Took at a disk that's up
there in front of you?

Ai  Yes.

Q. And does this accurately depict the video that we're about
to see?

A. Yes,

MR. COUGHLIN: Your Hohor, at this time I'd Tike to
move into evidence Goveriment's Exhibit 5, which s a video. of
the time that Mr. patara was in primary,

MR. CARLOS: No objection.

MR. ZUGMAN: No objection.

MR. JOHNSON: No aohjection.

THE GOURT: I will allow it in, hut first, do you have




