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United States Court of Appeals 

for the Fifth Circuit
 ___________  

 
No. 20-11241 

Summary Calendar  
 ___________  

 
United States of America, 
 

Plaintiff—Appellee, 
 

versus 
 
Macario Andrew Gomez, Jr., 
 

Defendant—Appellant. 
 ____________________________  

 
Appeal from the United States District Court 

for the Northern District of Texas 
USDC No. 1:20-CR-26-1  

 ____________________________  
 
Before Clement, Higginson, and Engelhardt, Circuit Judges. 
 

 J U D G M E N T  
 

This cause was considered on the record on appeal and the briefs on 

file.   

IT IS ORDERED and ADJUDGED that the judgment of the 

District Court is AFFIRMED.  
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United States Court of Appeals 
FIFTH CIRCUIT 

OFFICE OF THE CLERK 
 
LYLE W. CAYCE 

CLERK 

 
 
 
 

 
TEL. 504-310-7700 

600 S. MAESTRI PLACE, 

Suite 115 

NEW ORLEANS, LA 70130 

   
July 01, 2021 

 
 
 
Ms. Karen S. Mitchell 
Northern District of Texas, Abilene 
United States District Court 
341 Pine Street 
Room 2008 
Abilene, TX 79604 
 
 
 No. 20-11241 USA v. Gomez 
    USDC No. 1:20-CR-26-1 
     
 
 
Dear Ms. Mitchell, 
 
Enclosed is a copy of the judgment issued as the mandate and a 
copy of the court's opinion. 
 
                             Sincerely, 
 
                             LYLE W. CAYCE, Clerk 

       
                             By: _________________________ 
                             Roeshawn Johnson, Deputy Clerk 
                             504-310-7998 
 
cc: Mr. Kevin Joel Page 
 Ms. Leigha Amy Simonton 
 Mr. David E. Sloan 
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United States Court of Appeals 

for the Fifth Circuit 
 
 

No. 20-11241 
Summary Calendar 

 
 

United States of America,  
 

Plaintiff—Appellee, 
 

versus 
 
Macario Andrew Gomez, Jr.,  
 

Defendant—Appellant. 
 
 

Appeal from the United States District Court 
for the Northern District of Texas 

USDC No. 1:20-CR-26-1 
 
 
Before Clement, Higginson, and Engelhardt, Circuit Judges.  

Per Curiam:*

Macario Andrew Gomez, Jr., appeals his within-guidelines sentence 

of 97 months of imprisonment and four years of supervised release imposed 

following a guilty plea conviction for possession with intent to distribute five 

 

* Pursuant to 5th Circuit Rule 47.5, the court has determined that this 
opinion should not be published and is not precedent except under the limited 
circumstances set forth in 5th Circuit Rule 47.5.4. 
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No. 20-11241 

2 

grams or more of methamphetamine (actual) in violation of 21 U.S.C. 

§ 841(a)(1) and (b)(1)(B)(viii).  

Gomez argues that the district court violated his Sixth Amendment 

rights on the basis that the drug quantity should have been found by a jury 

beyond a reasonable doubt because, even if it did not affect the maximum or 

minimum mandatory sentences set forth in § 841, it affected “the maximum 

and minimum reasonable sentence.”  He concedes, however, that his claim 

is foreclosed by United States v. Tuma, 738 F.3d 681 (5th Cir. 2013), but 

wishes to preserve his claim for further review.  The Government has moved, 

unopposed, for summary affirmance or, alternatively, for an extension of time 

to file its brief.  

The judicial factfinding influenced only the advisory guidelines range 

and did not alter the mandatory minimum sentence.  See Tuma, 738 F.3d at 

693; see also United States v. Hinojosa, 749 F.3d 407, 411-13 (5th Cir. 2014).  

Consequently, as Gomez concedes and the Government asserts, his 

argument is foreclosed, such that “there can be no substantial question as to 

the outcome of the case,” Groendyke Transp., Inc. v. Davis, 406 F.2d 1158, 

1162 (5th Cir. 1969), and summary affirmance is proper.  

Accordingly, the Government’s motion for summary affirmance is 

GRANTED, and the judgment of the district court is AFFIRMED.  The 

Government’s alternative motion for an extension of time to file a brief is 

DENIED. 
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LINITED STATI]S OF AMERICA

MACARIO ANDREW GOMEZ, JR

THE DT],FENDANT:

UNrrBo Sreres DrsrRrcr Counr
NORTHERN DISTRICT OF TEXAS ABILENE DIVISION

JUDGMENT IN A CRIMINAL CASE

Case Number: I :20-CR-00026-H-BU(l )
IJSM Number: 60357 -177

David E. Sloan

I
I
E

E

$

I
$ Defendant s Attomey

tr pleaded guilty to count(s)

x pleaded guilty to count(s) before a U.S. Magistate
Judge, which was accepted by the court. I of the indictment filed May 13, 2020.
pleaded nolo contendere to count(s) which was
accepted by the court

tr was found guilty on count(s) after a plea of not guilty

The defendant is adjudicated guilty ofthese offenses:
Title & Section / Nature of Offense
2 | U.S.C. { { 841(a)( I ). 841(bX I XBXviii) Possession with Intent to Distribute Five Grams or More of
Methamphetamine ( Actual )

Offense Ended
l0(xr20 t 9

The defendant is sentenced as provided in pages 2 through 7 ofthisjudgment. The sentence is imposed pursuant to the Sentencing
Reform Act of 1984.

It is ordered that the defendant must notiry the United States anorney for this district within 30 days of any change of name,

residence, or mailing address until all fines. restitution, costs, and special assessments imposed by thisjudgment are fully paid. If
ordered to pay restitution, the defendant must notiry the court and United States attomey ofmaterial changes in economic

circumslances.

December 15,2020

Signalu Jt'dgc

.t es Weslev Hend rtt
ted States District Judge

amc and l illc ofJudgc

Count

December 15,2020
[)alc

tr

! The defendant has been found not guilty on count(s)

E Coun(s) tr is E Remaining count(s) are dismissed on the motion ofthe United States

Datc of lmposition of Judgmcnt

Case 1:20-cr-00026-H-BU   Document 44   Filed 12/15/20    Page 1 of 7   PageID 99Case 1:20-cr-00026-H-BU   Document 44   Filed 12/15/20    Page 1 of 7   PageID 99



AO 2458 (Rcv. TXN 9/19) Judgmcnt in a Criminal Case Judgment-Page2of7

DEFENDANT: MACAzuO ANDREW GOMEZ. JR
CASE NUMBER: 1 :20-CR-00026-H-BU( I )

IMPRISONMENT

The defendant is hereby committed to the custody ofthe United States Bureau of Prisons to be imprisoned for a total term of:

97 months as to count L This sentence shall run consecutively to ary sentence imposed in Case No.250234 pending in the 42"d
Distlict Coun. Taylor County. Texas.

X The court makes the following recommendations to the Bureau of Prisons: tncarceration at FCI Coleman, Sumterville, Florida.

The Court recommends that, while incarcerated, the defendant receive appropriate substance-abuse treatment, but the Court did not
lengthen the defendant's prison lerm to promote rehabilitation. See Tapia,rt. {.lnited States,564 U.S.3l9 (201l).

X The defendant is remanded to the custody ofthe United States Marshal.

tr The defendant shall surrender to the United States Marshal for this district

E at E a.m. n p.*. on

tr as nolified by the United Slates Manhal.

tr The defendant shall surrender for service ofsentence at the institution designated by the Bureau of Prisons:

E before 2 p.m. on

tr as notified by the United States Marshal.

E as notified by the Probation or Pretrial Services Office.

RETT]RN

I have executed this judgment as follows

f)efendant delivered on

, with a certified copy ofthis judgment

TINII'IJD STATF:S MARSHAI,

to

at

By
DEPUTY UNITED STA'I'ES MARSHAI,
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AO 245U (Rev. l XN 9/19) Judgment in a Criminal Case Judgment-Pagc3of7

DEFEN DANT:
CASE NUMBER

MACARIO ANDREW GOMEZ, JR

I :20-CR-00026-H-BU( I )

SUPERVISED RELEASE

Upon release fiom imprisonment, the defendant shall be on supervised release for a term of: Four (4) years.

MANDATORY CONDITIONS

l. You must not commit another federal, state or local crime.

2. You must not unlawfully possess a controlled substance.

3. You must refrain from any unlawful use ofa controlled substance. You must submit to one drug test within l5 days ofrelease

from imprisonment and at least two periodic drug tests thereafter, as determined by the court.

! The above drug tesling condition is suspended, based on the court's delermination that you pose a low risk offuture
substance abuse. (check if applicable)

4. E You must make restitution in accordance with l8 U.S.C. $$ 3663 and 36634 or any other statute authorizing a sentence

of restitution. (check if qpplicable)

5. X You must cooperate in the collection of DNA as directed by the probatiort offtcer. (check if applicable)

6. E you must comply wirh the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. $ 20901, et

seq.) as directed'by the probation officel, the Bureau of Prisons, or any state sex offender registration agency in which

you reside, work, are a student, or were convicted ofa qualifoing offense (c/rect ifapplicable)

7. E You must participate in an approved program for domestic violence. (check ifapplicable)

you must comply with the standard conditions that have been adopted by this court as well as with any additional

conditions on the attached page.
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AO 2458 (l{cv. lXN 9/19) Judgment in a Criminal Casc Judgment-l'age4of7

DEFENDANT:
CASE NUMBER:

MACARIO ANDREW GOMEZ, JR

I :20-CR-00026-H-BU( I )

As part ofyour supervised release, you must comply with the following standard conditions of supervision. These conditions are

i.p*.OUi.-r. ,t ey establish theiasic expectations for your behavior while on supervision and identi$r the minimum tools n€eded

Ufirobution ofncerito keep informed, report to the court about, and bring about improvements in your conduct and condition.

I . you must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your

release from imprisonment, unless the probation officerlnstructs you to report to a different probation omce or within a different time

frame.
2. After initially reporting to the probation office. you will receive instructions fiom the court or the probation olIcer about how and

*h., you ,rrir.port toihe probation officer, and you must report to the probation officer as instructed.,

3. you must not knowingly liave the federal judicial district where you are authorized to reside without first geuing permission fiom

the court or the probation officer.
4. You must answer truthfully the questions asked by your probation officer'

5. You must live at a place approved by the probation oIficir. tfyou plan to change where you live or anything about your liYing

arrangements (such ui tt. p"opt. yo, tive with), you musr notiry the probation officer at least l0 days before the change lf notifoing

it. p.ltution office. in advanie i; not possible d;e to unanticipated circumstances, you must notiry the plobation officel within 72

hours ofbecoming aware ofa change or expected change.

i. Vou .rti uffo.irhe probation officer to ,irit yo, ut o:ry time at your home or elsewhere, and you must permit the probation officer

to take any items prohfuited by the conditions ofyour supervision that he or she obserYes in plain view.

7. You must work full time (at teast i0 hours pe. *eekl ut a lawful type of employment, unless the probation officer excuses you from

doing so. lfyou do not have full-time employment you must try to find full-time employment, unless the probation officer excuses

v", i"* a.'irg r". Ifyou plan to change where you work or anything about your work (such as your position or yourjob

i..p"rtiOifi,i.il, y"u musinotif the piobation officer at least lb days before rhe change. If notifoing the probation officer at least l0

any. in uauun..'1, not possible due to unanticipated circumstances, you must notifo the probation officer within 72 hours of

becoming aware ofa change or expected change
g. you must not communicate or interact with someone you know is engaged in criminal activity.-lfyou know someone has been

convicted ofa t-elony, you must not i;o;ingly communicate or interact with that person without first getting the permission ofthe

probation officer.
6. iiyo, u." u.r.rt"d or questioned by a law enforcement officer, you must notiry the probation officer within 72 hours

10. you must not own, porrarr, o. #r" u.cess to a firearm, ammunition, destructive device, or dangerous weapon (i e , anything that

** a"rign.a, o, *u. *odifi.d for, it 
" 

.p."in. pr.pore of causing bodily injury or death to another person such as nunchakus or

tasers).
ll.Youmustnotactormakeanyagreementwithalawenforcementagencytoactasaconltdentialhumansourceorinformant
without first getting the permission ofthe court'

ii. iiir,. pr"B"r", om"er a"ter.ines it at you por. a .irk to another person (including an organization), the probation oflicer may

..qri.. y"', i" r*ll, the person uuo"itlr,. rirr 
"io 

you must comply with that instruction. The probation officer may contact the

peison and confirm that you haYe notified the person about the risk

i i. you must follow the instructions ofthe probation officer related to the conditions of supervision'

U.S. Probation Office Use OnlY

A U.S. probation officer has instructed me on the conditions specified by the court.and has provided me with a

wdtten copy of this judgment containing these conditions. I understand additional information regarding these

conditions is available at www.txnp.uscou(s' gov'

STANDARD CONDITIONS OF SUPERVISION

Date
Defendant's Signature
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DEFENDANT:
CASE NUMBER:

Ao 245B (Rcv.'IXN 9/19) Judgment in a (lriminal Case Judgment-Pagc5of7

MACARIO ANDREW GOMEZ. JR

I :20-CR-00026-H-BU( I )

SPECIAL CONDITIONS OF SUPERVISION

The defendant shall provide to the probation officer any requested financial information.

The def'endant shall participate in an outpatient program approved by the probation officer fbr
treatment ofnarcotic. drug, or alcohol dependency that will include testing for the detection of
substance use, abstaining fiom the use ofalcohol and all other intoxicants during and after
completion of treatment, and contributing to the costs of services rendered (copayment) at the

rate of at least $20.00 per month.

2
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AO 2451) (l{cv. TXN 9/19) J dgmcnt in a Criminal (ase Judgment-Page6of7

DEFENDANT:
CASE NUMBER

MACARIO ANDREW GOMEZ. JR
I :20-CR-00026-H-BU( I )

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule ofpayments page

Assessment AVAA Assessmcnt* JVTA Assessment**
TOTALS s 100.00 s.00 s.00 $.00 s.00

tr The determination ofrestitution is defened until An Auended Judgment in a Criminql Cqse (AO215C) will be entercd
after such determination.

tr The defendant must make restitution (including community restitution) to the following payees in the amount listed below.

Il lhe defendant makes a pa(ial payment. cach payee shall receile an approximately proportioned paymcnt. However. pursuant to l8
tl.S.C. $ 36&(i). all nonledcral victims must be paid bclbre the United States is paid.

tr Restitution amount ordered pursuant to plea agreement $

tr The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before
the fifteenth day after the date ofthejudgment, pursuant to l8 U.S.C. $ 3612(f). All ofthe payment options on the schedule of
payments page may be subject to penalties for delinquency and default, pursuant to l8 U.S.C. $ 3612(g).

tr The court determined that the defendant does not have the ability to pay interest and it is ordered that:

E the interest requirement is waived for the n fine tr restitution

E the interest requiremenl for the E fine tr restitution is modified as follows:

* Amy, Vicky, and Andy Child Pornography victim Assistance Act of 2018, Pub. l-. No. I l5-299.
r* Justice for victims ofTrallicking Act of20l5. Pub. L. No. I l4-22
rt* Findings lor rhe rotal amount ollosses are required under Chapters 109A. I 10. I l0A. and I l3A ofTitle l8 for offenses committed on or after

September 13. 1994. but before April23. 1996.

Restitution Fine
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AO 2458 (Rc.t. 
.l 

XN 9/ 19) Judgment in a Criminal Case Judgmcnt-Page7of7

DEFENDANT:
CASE NUMBER:

MACARIO ANDREW COMEZ, JR

I :20-CR-00026-H-BU( I )

SCHEDULE OF PAYMENTS

Having assessed the defendant's abitity to pay, payment ofthe total criminal monetary penalties is due as follows

A E Lump sum payments ofS due immediately, balance due

E not later than , or

E in accordance tr C, tr D, tr E, or ! F below; or

B E Payment to begin immediately (may be combined with tr C, tr D, or tr F below); or

C ! Payment in equal (e.g., weekly, monthly, quarterly) installments of$ over a period of

(e.9., montll\ or years), to commence (e.g.,30 or 60 doys) after the date ofthisjudgment; or

D E Payment in equal 20 fe.g., weekly, monthly, quqrterly) installments of$ over a period of

(e.g., months or years), to commence 

- 

(e.g., j0 or 60 days) after release fiom imprisonment

to a term of supervision; or

E tr Payment during the term ofsupervised release will commence within 

- 

(e.g., 30 or 60 doys) after release

- liom imprisonment. The court will set the payment plan based on an assessment ofthe defendant's ability to pay at that

time, or

F I Special instructions regarding the payment of criminal monetary penalties:

It is ordered that the Defendant shall pay to the Urited States a special assessment of$100.00 for Count l, which

shatl be due immediately. Said special assessment shall be paid to the Clerk, U.S. District Court.

Unless the court has expressly ordered otherwise, ifthis judgment imposes imprisonment, payment of criminal monetary penalties is

due during imprisonment. Ail criminal monetary penalties, except those payments made through the Federal Bureau of Prisons'

Inmate Financial Responsibiliry Program, are made to the clerk ofthe court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

E Joint and SeYeral

See above for Defendant and Co-Defendant Names and Case Numbers firclrd,rg defendant number),Total Amount, Joint and

Seyeral Amount, and conesponding payee, ifappropriate.

tr The defendant shall pay the cost ofprosecution.

! The defendant shall pay the following court cost(s):

tr The defendant shall forfeit the defendant's interest in the following property to the United States

payments shall be applied in the following order: ( l) assessment, (2) restitution principal, (3) restitution interest, (4) AVAA

assessment, (5) fine principal, (6) fine interest, (7) community restitution, (8) MA assessment, (9) penalties, and (10) costs,

including cost of Prosecution and court costs.

Case 1:20-cr-00026-H-BU   Document 44   Filed 12/15/20    Page 7 of 7   PageID 105Case 1:20-cr-00026-H-BU   Document 44   Filed 12/15/20    Page 7 of 7   PageID 105


