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QUESTION(S) PRESENTED

QUESTION No. 1
IS A STATE FEDERAL HABEAS PETITIONER PURSUANT TO A PROCEEDING
UNDER TITLE 28 U.S.C., SECTION 2241 REQUIRED TO OBTAIN A CERTIFICATE
OF APPEALABILITY TO APPEAL THE DECISION OF A UNITED STATES DISTRICT
COURT IN WHICH THE ISSUE TO BE ADJUDICATED DID NOT ARISE OUT
OF A PROCESS ISSUED BY A STATE COURT OR IN WHICH THE DETENTION
COMPLAINED OF DID ARISE OUT OF A PROCESS ISSUED BY A STATE COURT?

QUESTION No. 2 QUESTION No. 2

WHETHER THE COURT OF APREALS SHOULD HAVE ISSUED A CERTIFICATE

OF APPEALABILITY FROM THE DISTRICT COURT'S DETERMINATION THAT

THERE WAS NO OUTSTANDING JUDGMENT AND ORDER OF CONVICTION IN:

CASE No. #CR-94-311 SIMPLY BECAUSE THE PETITIONER HAD BEEN REINDICTED
IN CASE No. #CR-95-129 AND CONVICTED FOR THE SAME OFFENSE WHEN

THE RECORD UNEQUIVOCALLY AND UNQUESTIONABLY SHOWS THAT THE STATE
TRIAL COURT ADJUDICATED GUILT AND SENTENCED THE PETITIONER TO

SIXTY (60) YEARS CONFINEMENT IN THE TEXAS DEPARTMENT OF CRIMINAL
JUSTICE-CORRECTIONAL INSTITUTIONS DIVISION IN CASE No. #CR-94-3117

QUESTION No. 3

DOES THE STATE SUBVERT OR INFRINGE UPON THE RIGHTS OF A CRIMINAL
DEFENDANT UNDER THE DOUBLEZZEOPHERDY CLAUSE TO THE FIFTH AMENBDMENT
TO THE UNTIED STATES CONSTITUTION MADE APPLICABLE TO THE STATES
UNDER THE FOURTEENTH AMENDMENT TO THE UNITED STATES CONSTITUTION
BY REFUSING TO ENTER OF RECORD A WRITTEN JUDGMENT AND SETNENCE

OF CONVICTION THAT WAS PRONOUNCED IN OPEN COURT AND NEVER VACATED
BY WAY OF APRPEAL OR NEW TRIAL?

QUESTION No. 4
WHETHER A CRIMINAL DEFENDANT IS ENTITLED TO FEDERAL HABEAS CORPUS
RELIEF WHEN THE TRUTH OF THE MATTER IS UNEQUIVOCALLY AND
UNQUESTIONABLY SET FORTH IN THE STATE COURT TRIAL RECORD SHOWS
A FINDING OF GUILT AND IMPOSITION OF PUNISHMENT THAT CLEARLY
IMPLICATES A DOUBLE JEOPARDY CONCERN AND RIGHT THAT CALLS FOR
THIS COURT'S SUPERVISORY POWER AND AUTHORITY TO GRANT HABEAS
CORPUS RELIEF OR TO REVERSE AND REMAND THE CASE WITH INSTRUCTIONS?
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[\4 All parties appear in the caption of the case on the cover page.

[ 1 All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows: (1) Jennifer Tharp, Criminal District Attorney,
Comal County, 150 N. Seguin Ave., Ste. #307, New Braunfels, Texas,
78130. :
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI
OR FOR ISSUANCE OF A CERTIFICATE OF APPEALABILITY

OR FOR WRIT OF A HABEAS CORPUS
Petitioner respectfully prays that a writ of certiorari issue to review the judgment below,

©6r that the Court issue a certificate of appealability, or grant a
writ of habeas corpus.

OPINIONS BELOW

[VfFor cases from fedéral courts:

The opinion of the United States court of appeals appears at Appendix A to
the petition and is

[ 1 reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[1is unpublished.

The opinion of the United States district court appears at Appendix _B__ to
the petition and is

[ ] reported at ; Or,
[ 1 has been designated for pubhcatlon but is not yet reported; or,
b is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the ' court
appears at Appendix to the petition and is

[ 1 reported at ; OF,
[ ] has been designated for pubhcatlon but is not yet reported; or,
[ ] is unpublished.




JURISDICTION

[‘/f For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was _June 29, 2021.

[ 1 No petition for rehearing was timely filed in my case.

[\a/A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: _August 04, 2021 , and a copy of the
order denying rehearing appears at Appendix __C

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1). The
Petitioner further seeks to invoke the jurisdiction of this Court
under Title 28 U.S:C., Section 2253(c)(1)(A), Section 2241(a), and
Section 1651(a). :

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

UNITED STATES CONSTITUTION - Fifth Amendment: No person shall

be held to answer for a capital, or otherwise infamous crime,
unlesszon a presentment of indictment of Grand Jury, except in
cases arising in the land or naval forces, or in the Militia,

when in actiwalzservice in time or War or public danger: nor shall
any person be subject for the same offense to be twice put in
jeopardy of life or limb; nor shall be compelled in any criminal
case to be a witness against himself, nor be deprived of life,
liberty, or property, without due process of law; nor shall private
property be taken for Public use, without just compensation.

UNITED STATES CONSTITUTION - Fourteenth Amendment; Section 1l: All
persons born or naturalized in the United States, and subject

to jurisdiction thereof, are citizens of the United States and

of the State wherein they reside. No State shall make or enforce
any laws which shall abridge the privileges or immunities of
citizens of the United States; nor shal any State deprive any
person of life, liberty, or property, without due process of

law; nor deny to any person within its jurisdiction the equal
protection of the laws.

TITLE 28 U.S.C., Section 1651(a): The Supreme Court and all courts
established by Act of Congress may issue all writs necessary or
appropriate in aid of their respective jurisdictions and agreeable
to the usages and principles of law. :

TITLE 28 U.S.Co,:S6ctionr2253¢E)1) (A):Unless a circuit justice of Jjudge
issues a certificate of appealability, an appeal may not be taken
to the court of appeals from; the final order in a habeas corpus
proceeding in which the detention complained of arises out of
process issued by a State court.

TITLE 28 U.S.C., Sectionn224k(a)tlWrifs of habeas corpus may be
granted by the Supreme Court, any Jjustice thereof, the district courts
and any circuit judge within their respective jurisdictions. The

order of a circuit judge shallrbehenteredrintthe records of the
district court wherein the restraint complained of is had.

TEXAS COBE OF CRIMINAL PROCEDURE - Article 37.12: On each verdict
of acquittal or conviction, the proper judgment shall be entered
immediately.



STATEMENT OF THE CASE

On December 07, 1994; Petitioner was indicted in Cause No.

#CR-94-31] for the alleged offense of Aggravated Sexual Assault -
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Texas v. Kirk Wayne M= Bride.
(Appendix D). On April 11, 1995, Petitioner was convicted in
Cause No. #CR-94-311 hefore the 22NDJudicial District Court

of Comal County, Texas. Punishment was imposed and pronounced

at sixty (60) vears confinement in the Texas Department of Criminal
Justice-Correctional Institutions Division. (Appendix E). Given

the trial court's ministerial duty to contemporaneously enter

of record a sianed written Judgment and Senteunce of Conviction

at the time sentence was imposed and pronounced, the trial court
declined and has refused to enter of record a signed written

Judgment and Sentence of Cenviction.
The Petitioner was subsequently reindicted in Cause No. #CP-
95-129 for the same offense, convicted and sentenced to ninetv-nine

(99) vears confinement in the Texas Department of Criminal Justice-
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Division on Septemher 08; 1995,
After exhausting State remedies, the Petitioner sought federal

habeas relief under Title 28 U.S.C.. Sechion 2241 in.the United
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States District Court for the Western District of Texas, San

20-CV-931-FR, Stvled
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Kirk Wayne
Rride, Sr. v. The State of Texas. (Appendix B).

Before the district court, Petitioner argued that he was being
deprived of his constitutional rights to Due Process as implicated

bv the 14TH Amendment to the United St
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written Judgment and Sentence of Conviction so that the sentence

could be carried into execution, calculated and time-served assessed

against the sentence.

-

On September 28, 2020, the district court Jdismissed the petition
upon an excenpt n

v. Texas, MNo. #03-95-00595-CR., 1997, Tex.AoD. LEXIS 1284, at
*1-4 (Tex.Apn.-Austin, Marx. 20, 1997, pefk. ref'd) (not designated
for oublication). (Apvendix B; pp. 3-4). The district court held

that based on the Opinion excerpts, Case No. #CR-94-311 was subsequent
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conviction and rinety-nine veatr sentence. Therefore, there is

no outstanding Judgment and Order of Conviction in Case No. #CR-
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Texas to rendcer a written Judgment [in Case No.
#CR-94-311] so that the sentence can be carried into execution,
caculated and time served assessed against the sentence. (Appendix
B: p. 4). The district court furthered that given the fact that
Case No. #0R-94-31P'was reindicted in Case No. #CR-9-129. it
concluded that the Petitioner failed to show that reasonable

jurists would find its ascessment of the constitutional claims

Petitionar argued that the district court erred in its determinaticn
that because the Petitioner had been reindicted in Case No. #CR-
05-129 and convicted did not stand for a conclusion that there

is no outstanding Judgment and @rder of Conviction in Case WNo.

#CR-94-311 when the State court record and evidence unequivocally

“ted as Case No. #CR-95-129, which resulted in the Petitioner's

vently. the Petitioner's request for an Order directing
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showed a finding of guilt and pronouncement of sentence that
implicates the Double-Jecpardy Clause. The Petiticner argued
that merely because he was reindicted for the same offense did

not automatically allow the presumption that there was no ocutstanding

[l

Judgment and Order of Conviction when the evidence clearly and
ungnestionably showed an outstanding valid conviction. The district
court denied the Rule 59{e) motion without explanation. (Appendix
F).

The Petitioner timely filed a Notice cf Appeal to the United
States Court of appeals for the Fifth Circuit and an Application

for A Certificate of Appealebility in No. $#20-50898, Styled:

ITp}

Kirk Wayne M= Rride, Sr. v. The State of Texas. On Aungust 11,

2021 a United States Circuit Judge issued a general Qrder absent

a reasonable explanation denving the application for a certificate
of appealability. (2ppendix 2).
Refore the Fifth Civrcuit the Petitioner argued that the district

was no outstanding Judgment of Conviction in Case No. #CR-94-

311 whan the State court record and evidence uncuestionably and
unequivocally showed that the Petitioner had been found guilty

and sentenced to sixty (60) years confinement. The Petitioner

arcued that just because he had been reindicted for the same

cffense and conviction in Case No. #CR-95-129 did not lend itself

to a conclusioen that there was no outstanding Judgment of Conviction
in Case No. #CR-94-311 when the record evidence showed that the

Petitiocner had been found quilt and sentenced as to implicate

(9]



the applicable provisions of the Double Jecpardy Clause. The
Petitioner furthered that reascnable jurist would find the district

court's assessment of the claim debatable and wronc
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The Petitioner petitioned the court of appeals for 2 Panel
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REASONS FOR GRANTING THE PETITION
This Court should grant the foregoing petition—="to determine
whether a federal habeas netitioner is required to ohtain a Certificate
of Appealability (COA) to appeal the decision of a United States
District Court upon which the issue to be adiudicated did not
arise out of a process issued by a State céurt; or in which the
detention complained of arose out of a process isswued by a State
Court? Netwithstanding, under the aguidance of Rule J10(c) of the
Supreme Court Rules this is an important cuestion of federal
law that has not been., but should he settled by this Court, or
as to call for an exercise of this Gourt's supervisory power
under Rule 10(a) of the Supreme Court Rules. This matter concerns
the intepretation of Subsection (c¢)(1)(A) of Title 28 U.S.C..,
Section 2253 as applied by the court of appeals to this case.

The matter of importance is whether the Petitioner was required
to first seek a COA to appeal the determination of the district
court to dismiss the Petitioner's federal habeas petition under
Title 28 U.S.C., Section 2241 when a COA is only neaded to appeal
the final order in a habeas corpus proceeding in which the detention
complained of arise out of a process issuediby a State court
as set out in Section 2253(c){1)(A). As this Court explained
in Miller-El v. Cockrell, 123 S.ct. 1029 (2003), a COA is a
jurisdictional prerequisite; and until a CO2 has beep issued,

a federal court of appeals lacks jurisdicticn to rule on the
merits of the appeal from a habeas ﬁetitionef.

Tt must also be noted, that this matter calls into guestion

the 3jurisdiction of this Court. and whether the Petitioner can

8



or'is'required to seek a COA from this Court, because Title 28
U.S.C.; Section 2253(c)(1)(A) provides that "unless a Circuit
Justicedor judge issues a COA; an apneal may not be taken to
he court of appeals from the final order in & habeas ccrpus proceeding
in which the detention complained of arises out of process issued
by a State court."”

The district court under Fifth Circuit precendent cited Stringer
v. Williams, 161 F,3d 259, 262 (5th Cir. 1998), requiring a State
pre-trial detainee challenaing his criminal charges pending acainst
him to obtain a COA following the district court's denial of
the habeas petition brought ﬁnder Title 28 U$S.C., Section 2241.

This Court has not answered this question, and the dedisdion
of the court of appeals on this matter in Stringer is clearly
in conflict with the text and plain language of Section 2253(c¢c)(1)(a)
wherein it is provided that a COA is only required for the purpose

of an appeal if th

D

detention complained of arises out of process
issued by a State court.

In the instant case. the Petitjioner is not challenging the
.criminal charges in this case, because absent-a written Judgnent
and Sentence of Conviction in one aspect there is no final felonvy
conviction. Furthermore, absent a written Judgment and Sentence
of Conviction the Petitioner is not beina detained pursuant to
a process issued by a State court,.as it is a matter that the
Petitioner is being deprived of his constitutional rights to
Due Process as implicated by the 14TH Amendment to the United
Stafes Censtitution because the State trial court has refused

and declined to enter' of record a sgigned vwritten Judgment and
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COA from the court of appeals or this Court from the 4
court's decision in a federal habeas proceedingtunder Title 28
.C., Section 2241 would necessarily imply and/ecr infer that

entence of Conviction in
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there is an outstanding Judgment and
Case No. #CR-94-311 that would be totallv contrarvy to the district
court's determination that there is neo coutstanding Judgment and

Crder of Conviction in Case WNo. #Cr-94--311.

Provided that this Court finds that a COA is required in this

rt
of

case for the purpose of an appeal to the
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ourt of appeals, the
Petiticner states that this Court should grant the p

determine whether the court appeals should have issued a COA
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from the district court's determinat
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Judgment and Order of Conviction in Case No. #CR-924-31] simply

Lbecauvse the Petitioner had bheen reindicted in Case No. #CR-95-

in the Texas Department of Criminal Justice-Correctional Instituti
Pivision.in-Case No. "#CR=94231]l. (Appendix E; ppr. 5-6). For the
matter, this Court should issue a COA for the opurpose of an appeal

te the court of appeals from the decision of the district court.
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written Judgment and Setence of Conviction in Case No. #CR-94-311.
Further, this Court should qgrant the petition as i% pertains
to habeas cofpus relief because as shown adeguate relief cannot
be obhtained in any other feorm coxr from any other court . cor thes
matter in view of 2 record that supports a findirng that there
remains an outstanding Judgment and Sehtence of Ceonvicticon in
Cace Nec. #CR-94-311.
Thie Court hag Jjurisdiction to review 2 federal appeals' court
denial of a CO2. Hchn v, UnitedASta.es, 118 S.Ct. 1969X1998). For

review. the guestion before this Court is whether the court of

appeals shotld have issued a COA from the district court's determination.
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t. 1029 (2003). Notwithstanding,
the Circuit Justice of this Court has the authoritv and jurisdiction
to issue a COA. Title 28 U.S.C., Secticn 2253(c){(1)(A). This

dees not exclude the jurisdicticn cf this Ccocurt te ¢grant habeeas

corpus relief under Title 28 U.S.C., Section 2241 and 1651(z2)

As a matter of importance in light of the COA reguiremants,
the irt of appeals s d have issued a COA to review the district:

court's denial of habkeas relief, however, the court of appeals

sidestepped the COA

"1

eguirement and denied a COA in this case

-y

based on it's view of the merits a2s it was hased on the district

court's denial of a COA who had concluded that a COA wae meritless

based on its determinaticon that given the fact that Case No.
#CR-94-2311 was reindicted in Case No. #CR-95-129, the Petitioner

failed to show that reasconable -durists woulidifind that court's

assesement of the constitutional cleim debatable or wrong. (Avpendix

[ps]
e}
NN
-3
oo
D
)
D
it
i-l-
ot
3
iD
o]
1))
N
[te]
D
N

that the disgstrict court's determination

11



that there is no outstandin
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dgment and Order of Conviction
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in Case No. #CR-94-311 is a est suspect in face of the State

court record. (3ppendix E; pp. 5-6).

led to a CO2 the Petitioner need only establish
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that reasonable jurists would find the decision to deny re.
debatable or wrong. Slack v. McDaniel, 120 S.Ct. 1595 (2000). As

presented, the Petitioner has clearly shown, established and

demonstrated that jurists:4f could disgree with the district
court's rescolution of the case.

The district court's reasoning for denying relief was hagsed
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no outstanding Judgment and Order of Convictiorn in Case No.
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$CR-94-311. |

an excerpt of & ccurt of appeals opinion that is clearly outweighed
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Tt is withinr beth Federal and State law that when the State

reindicts and accused for the same cffense or foan an offense
aricing from the same act, the second indictment merely institutes
a2ncther new criminal action egainst the accused; it does not

issued against the accused remains viable despite the issvance
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tje accised forrthe same offense or for an offense é ing from

the same act. Unifted States v. Stricklin, 591 F“ZQ 1112 (5th

Cir. 1279), Trevino v. State, 900 S.W.2d4 815 (Tex.App. 1l3th Dist.

19¢58), and lLouis v. State, 61 S.W.3d 593 (Tex.App.-Amarilleo 2001).
The district court summarily "s$lam dunked! the Petitioner's

claim, and there is no quesftioa thai the Petitioner's claiwm 4did

notcrecsive a full and fair consideration on the merits based

cn the record evidence. The district court's decision was not

—
(9]

ased on the State ccurit reccrd, but instéadrwas -hased. upsn

o))
Q
<y
O

and uneguivecally shows that the State trial court adjudicated
the Tetiticner's guilc and pronounced sentance at sixty (60)
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ceferdant beqgins to serve his or her sentence on the date sentence
is imposed. Ex Parte Madding, 70 S.W.3d 131 (Tex.Cr.App. 2002).
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Process right as implicated ky the 14TH Amendment to the United
States Constitutico to & signed written Judgmert and Sentence

¢f Ceonvictisn.under Article 27.12 of the Texas Code of Criminal

Procadure. Sce.. Ex Parte Ceorge, 213 S.w.2d 523 (Tex.Cr.App.

1997
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. Cf., Sparkman v. State, 55 S5.W.23 625 {Tex.App.-Tvlar
2000):; a judgment is a5 final when pronouncaed by the triasl court

as when entered and recorded by the Clerk. Entry of the judgment
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¢ application ¢f the law. The State court vecord unguesticnalkly



contemooranesusly with its pronouncement is the better piractice.

but delav in makeing the entry will not invalidats the Judgment

Both the Stats court, district court, the court of appeals,

ny

and nows this Ceourt iz well aware of the Double Jecpardy implicati

0O
=3
O]

{

and Sentence of Cenvictio
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by the entry of a signed «
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in Case No. #CR-24

on the subseguent conviction

£CR-25~-129 for the same offznse.
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Howvever. the £ to enter & signed vwritten:Judgment and

Sentence of Ceonviction in Case No. #Ck-24-311 is the only means
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¥ which the
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ca2n svbkvert the proteciion s2ffordsad to the
Petitioner under the arplm.ab;e provisicns of the Deouble Jeopardy
AT g = mt [ S . T a4 3m -~ —~ [ U a
Clause to the 5TH Amendment to the United States Constitution.
The Petitioner has clearly demcnstrated and esteblished that
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reasonable jurists would £ind th
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to deny relief debatable or wrong, because the re-indictment
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ox “ioner in Case No. #CR-95-129 d4id not ip
vitieta the indictment and ceonviction in Case No. #CR-24-311.
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urt cannof chut it's eyes to the State court reccrd
that'unequivccally shews that the trial covrt entered a finding
cf guilt, pronouncéd and asscss d puﬁlokrert against the Pe f ticner
at sixty (60) yeafs-confinement; After conviction, the Petitioner
could have 6nly withdrew the guilty plea upon a properly filed
Motion for New Trial ard an express written Order signed and
entered by the trial court granting the motion, that simply

does not exist in this case.

Thus, the court of appeals should have issued a COA, notwitstanding
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‘this Court should issue a COA so that the Petitioner can appeai
the decision of the district court, however, given that the
court of appeals denied the COA based upon the merits it would
be useless for the Petitioner to return and reérgue his claim
before the court of appeals, therefore, this Court should exercise
its authority and jurisdiction under Title 28 U.S.C., Section ,
2241 and Section 1651(a) and grant the Petitioner relief.

Further, given thercompelling reasons and nature of the case,
this case warrant's the exercise of this Court's supervisory
power under the district court's erroneous determination that
there is no outstanding Judgment and Order of Conviction in
this case because the Petitioner had been reindicted and convicted.
Such would give no meaning to the afforded protection of the
Double Jeopardy Clause of the Fifth Amendment to the United
States Constitution made applicable to the States under the
Fourteenth Amendment to the United States Constitution.

The Petitioner knows that he has standing and is entitled
to relief, and that he has presented his complaint to this Court
in a clear and concise way that a layman would understanding
the injuéticg associa;ed with this case. Just because the Petitioner
is Black, poor and proceeding prosse should not result in the
"courtnhouse doors'" being shut on him. All the Petitioner seeks
is vindication and equal protection of the law that he has been
unable to get in any other court and now stands before this
Court to fix the wrong and set the record straight.

It is the duty of a federal court to guard, enforce, and protecf

every right granted or secured by the United States Constitution.
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‘Whenever a federal court sit, hummén rights, under the United
States Constitution are always a proper subject for adjudication,
and a federal court does not have the authority or right to decline
the exercise of that authority and jurisdiction simply because
the right asserted amy be adjudicated in some other form or it's
own consensus.

Article 37.12 of the Texas Code of Criminai Procedure provides
that YOn each verdict of acquittal or conviction, the proper
judgment shall be entered immediately." The Texas Tourt of Criminal
Appeals has explicitly held that this is a méninsterial function
of the trial court.

The Petitioner's claim clearly lies within the 14TH Amendment
"to the United States Constitution for the Petitioner has been
deprived of his rights to Due Process because the State has completely
abridged the Petitioner's rights to the entery of a signed written
Judgment and Sentence of Conviction into record, and had deprived
the Petitioner of the equal protection of the law as generated

by Article 37.22 of the Texas Code of Criminal Procedure.
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CONCLUSION

The petition for a writ of certiorari should be granted, or that the Court issue
a certificate of appealability, or grant habeas corpus rézief.

Respectfully submitted,

Kirk Wayne ME Bride, Sr.

Date: October 28, 2021.
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