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UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

Everett McKinley Dirksen
United States Courthouse
Room 2722 - 219 5. Dearborn Street
Chicago, Dlinois 60604

Office of the Clerk
Thone: (312) 435-5850
www.caZ.uscourts.gov

July 13, 2021

’

Before

’ DANIEL A. MANION, Circuit Judge
MICHAEL B. BRENNAN, Circuit Judge

ERICJ. TURNER,
Petitioner - Appellant

Nos. 21-1929 and 21-1930v. -

RICHARD L. BROCH,
Respondent - Appellee

Originating Case Enformation: e
District Court Nos: 2:20-cv-02352-CSB-EIL, 2:21-cv-02087-CSB-EIL
Central District of Illinocis

District Judge Colin 5. Bruce

Upon consideration of the MOTION TO PROCEED ON APPEAL IN FORMA
PAUPERIS, filed on June 11, 2021, by the pro se appellant,

IT IS ORDERED that the motion for leave to proceed on appeal in forma
pauperis is DENIED. Appellant has not identified a good faith argument that the
district court erred in dismissing his petitions for lack of jurisdiction. Appellant shall
pay the required docketing fees within 14 days, or else these appeals will be dismissed
for failure to prosecute pursuant to Circuit Rule 3(b).

AA

form name; ¢7_Order_3]  (form ID: 177)



UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

Everett McKinley Dirksen ) .
United States Courthouse m?fﬁc.e ;;Z th: ;litsk—
Room 2722 - 2£9 S, Dearborn Street °‘.‘e- (7 - ) 435-5850
Chieago, llinais 60604 Www.ca7.uscourts.gov
August 10, 2021
By the Court:
p ERIC J. TURNER,

Petitioner - Appellant

Nos‘. 21-1929 & 21-1930 v.

RICHARD L. BROCH,
Respondent - Appellee

Originating Case Information: _
District Court No: 2:20-cv-02352-CSB-EIL
Central District of Illinois

District Judge Colin S. Bruce

This cause, docketed on May 18, 2021, is DISMISSED for failure to timely pay the required
docketing fee, pursuant to Circuit Rule 3(b).

form name: ¢7_FinalOrderWMandate (form ID: 137)




NOTICE 2020 IL App (4th) 180251-U FILED
This order was filed under Suprcme
Court Rule 23 and may not be cited September 10, 2020

25 proccelent by a0y porty Cxeept in NOS. 4-18-0251, 4-18-0336 cons. Carla Bendor
the limited circuinstances allowed . 4% District Appeliate
uner Rule 23(e)(1). IN THE APPELLATE COURT Court, 1L
OF TILLINOIS
FOURTH DISTRICT
THE PEOPLE OF THE STATE OF ILLINOIS, ) Appeal from the
Plaintiff-Appeliee, ) Circuit Court of
, v. (No. 4-18-0251) } Douglas County
ERIC J. TURNER, ) No. 10DT23
Defendant-Appellant. )
) Honorable
) Richard Lee Broch Jr.,
) Judge Presiding.
THE PEOPLE OF THE STATE OF ILLINOIS, ) Appeal from the
: Plaintiff-Appellee, ) Circuit Court of
v. (No. 4-18-0336) ) Coles County
ERIC J. TURNER, - ) No. 10TR2617
Defendant-Appellant. ) ’
) Honorable
) Mark E. Bovard,
) Judge Presiding.

~

JUSTICE KNECHT delivered the judgment of the court.
Presiding Justice Steigmann and Justice DeArmond concurred in the judgment.

91  Held. The appellate court affirmed, ?;r{xlc)lfcll?ng the circuit courts did not err in dismissing ‘
defendant’s petitions for relief from judgment.

N2 Defendant, Eric J. Tumer, appeals from the Douglas County and Coles County

circuit courts’ orders denying his petitions for relief from judgment under section 2-1401 of the

Code of Civil Procedure (Civil Code) (735 ILCS 5/2-1401 (West 2014)) in Douglas County case

No. 10-DT-23 and Coles County case No. 10-TR-2617. In this conso]ida.ted appeal, defendant

argues the circuit courts erred in denying his section 2-1401 petitions because newly discovered
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evidence shows he was unfit to stand trial, and therefore his convictions for driving under the
influence and driving with a suspended license must be vacated. We disagree and affirm.

93 L. BACKGROUND

14 In Apul 2010, in Douglas County case No. 10-DT-23 (DUI case), the State charged
defendant with driving under the influence of alcohol (DUT) (625 ILCS 5/11-501(a)(2) (West
2010)) and driving with a blood alcohobconcentration of .08 or greater (id. § 11-501(a)1)). On
the motion of defendant, the trial court appointed Dr. Jerry Boyd to conduct a fitness examination
of defendant pufsuant to section 104-15 of the Code of Criminal Procedure of 1963 (725 1ILCS
5/104-15 (West 2010)). On June 7, 2011, Dr. Boyd filed a report indicating in his professional
opinion, defendant was fit to plead and stand trial. In July 2011, a jury found defendant guilty on
both counts.

b 5‘ In July 2011, in Coles County case No. 10-TR-2617 (DWS case), the court entered
an ex parte judgment of guilt against defendant for driving while his license was suspended (625
ILCS 5/6-303 (West 2010)).

f6 In August 2011, the Douglas County circuit court sentenced defendant to 120 days
in the county jail in the DUI case.

17 Defendant appealed from the judgments in both the DUI and DWS cases, and this
court consolidated the cases for review. In January 2013, this court affirmed defendant’s
convictions in both cases. People v. Tume}', No. 4-11-0743 (2013) (unpublished summary order
under [llinois Supreme Court Rule 23(c)(6)).

18 In June 2015, defendant pro se filed a petition for relief from judgment unéler
section 2-1401 of the ijil Code (735 ILCS 5/2-1401 (West 2014)) in the DUI case, arguing (1) the

fitness examination failed to report defendant had schizophrenia and defendant should have seen

.



a p;ychi atrist to adjust his medications; (2) the fitness examination centered on deféndant’s ability
to perform on the stand and not whether he understood the accusation; (3) Dr. Boyd indicated
defendant could become unfit to stand trial after the fitness examination and the examination was
based only on Dr. Boyd’s “own information with the accused as a former client”; (4) defendant
| did not understand the accusation at the time of the fitness exam to the present; (5) defendant was
found unfit to stand trial in another case in 2007; and (6) the fitness examination should have been
performed by a psychiatrist. In support of his petition, defendant attached a document titled
“Doctor’s Discharge Note” from a psychiatrist at McFarland Mental Health Center (McFarland)
in Springfield which stated the following: an admission date of September 10, 2007; a discharge
date of October 17, 2007, a diagnosis of schizophrenia, paranoid type; and listing dischavrge
medications of Quetiapine and Divalproex ER.

e In June 2015, defendant also filed a section 2;1401 petition in the DWS case,
arguing if his petition in the DUI case was successful, the judgment in the DWS case would be
void and must be vacated.

f10 In August 2015, the Douglas County and Coles County circuit courts denied
defendant’s petitions in the DUI and DWS cases, respectively. Defendant appealed, arguing the
circuit clerks improperly imposed various fines. People v. Turner, 2018 IL App (4th) 150643-U,
9 2. This court (1) vacated fines improperly imposed by the circuit clerks and (2) affirmed the
circuit courts’ denials of defendant’s petitions. /d. § 24.

911 In February 2018, defendant pro se filed a second petition for relief from judgment
in the DUI case, asserting he was denied a fair frial because his trial counsel’s “motion for a fitness
examination was untimely filed without [defendant’s] diagnosis of schizophfenia by a doctor” and

counsel failed to preserve this issue for review. In April 2018, defendant filed a petition for relief
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from judgment in the DWS case, arguing if his petition in the DUI case was successful, the
judgment in the DWS case would also be void and must be vacated. k

112 In April 2018, the Douglas County circuit court held a hearing on defendant’s
section 2-1401 petition in the DUI case. Defendant argued his counsel was ineffective for not
arguing and preserving his claims. The court noted the issues with regard to the fitness examination
were alleged in defendant’s first section 2-1401 petition, which was affirmed by this court. Finally,
the court found the issues not pertaining to defendant’s trial counsel could have been raised in the
earlier appeal buf were not. The court also advised defendant he would be reimbursed by the circuit
clerk’s ofﬁcé for the fines vacated by this court. Defendant timely filed a notice of appeal, and this
court docketed the appeal as No. 4-18-0251.

113 In May 2018, the Coles County circuit court held a hearing and denied defendant’s
petition in the DW'S case. The court noted on appeal, this court vacated the improper fines but gave
no further instructions on the merits of the case. Pursuant to this court’s mandate, the court vacated
the improperly imposed fines and ordered the fines refunded to defendant. Defendant timely filed
a notice of appeal, and this court docketed the appeal as No. 4-18-0336.

q 14 In April and May 2018, this court appointed the Office of the State Appellate
Defender (OSAD) to represent defendant in the DUI and DWS cases, respectively, and later
consolidated the cases for review. In Dééember 2019, this court allowed OSAD to withdraw as
counse] 1n both cases on the ground defendani wished to proceed pro se.

115 II. ANALYSIS

q16 In this consolidated appeal, defendant argues newly discovered evidence requires
the judgments in his DUI and DWS cases be vacated. We disagree and affirm the circuit courts’

judgments.
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117 A. Section 2-1401 Proceedings

118 ~ In criminal proceedings, a section 2-1401 petition for relief from judgment is the
means to correct factual errors, not known to the petitioner or the court, that occurred during the
prosecution of the case and, if known, would have prevented the entered judgment. quple V.
Thomas, 364 Tl. App. 3d 91, 98, 845 N.E.2d 842, 850 (2006); 735 ILCS 5/2-1401 (West 2016).
To obtain relief under section 2-1401, a petitioner must prove by a preponderance of the evidence
both (1) a meritorious defense or claim would have precluded the judgment and (2) the petitioner
used diligence iff discovering the claim and filing the petition. Peoplev. Fincemt, 226 111. 2d 1, 7-8,
871 N.E.2d 17, 22 (2007). “The filing of a section 2-1401 petition is considered a new proceeding,
not a continuation of the old one.” Sarkissian v. Chicago Board of Education, 201 Tll. 2d 95, 102,
776 N.E.2d 195, 200 (2002). Additionally, issues adjudicated on direct appeal or in a previous
collateral proceeding are barred by res judicata, and issues that could have been raised but were
not are forferted. People v. Tate, 2012 11, 112214, 4 8,980 N.E.2d 1100.

119 “Ordinarily, a petition seeking relief under section 2-1401 must be filed more than
30 days from entry of the final order but not more than 2 years afier that entry.” People v.
Thompson, 2015 IL 118151, 9 28, 43 N.E.3d 984 (citing 735 ILCS 5/2-1401(a), (c) (West 2010)).
However, a claim that a judgment is void may be challenged at any time. /d. § 29. A judgment is
void if (1) the trial court lacked person or subject matter jurisdiction or (2) it is based on a facially
unconstitutional statute that is void ab initio. Id. | 31, 32. We review the trial court’s dismissal of
a section 2-1401 petition de novo. Vz‘nce;zt_> 226 1. 2d at 18.

120 B. DUI Case

121 Defendant argues, for the first time on appeal, the Douglaé County circuit court

erred in denying his section 2-1401 pe/tition in the DUI case because newly discovered evidence
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shows he was unfit to stand trial, and therefore his DUI conviction must be vacated. Specifically,
defendant argues the document from McFarland shows he was diagnosed and treated for
schizophrenia in 2007, disproving Dr. Boyd’s finding he was fit to stand trial.

122 Defendant’s. claim is forfeited because it was not raised in his section 2-1401
petition. In the petition, defendant’s only claim related to the fitness examination was that his trial
counsel’s motion for a fitness examination was untimely without defendant’s diagnosis of
schizophrenia by a doctor; in contrast, defendant argues in this appeal his prior schizophrenia
diagnosis disproved Dr. Boyd’s fitness report. Generally, claims not before the trial court cannot
be raised for the first time on appeal, and defendant does not allege his convictions are void based
on (1)the trial court’s lack of personal or subject matter jurisdiction or (2)a facially
unconstitutional statute that is void ab initio. Defendant’s claim his convictions are void based on
the “newly discovered” evidence of his prior schizophrenia diagnosis is not a type recognized by
Illinois courts as exempt from the typical procedural bars of section 2-1401. See Thompson, 2015
TL 118151, 97 34, 39.

123 ]jefendant’s claim his trial counsel’s motion for a fitness examination was
“untimely” without his schizophrenia diagnosis is barred by res judicata. Defendant raised a
number of claims related to the fitness examination in his initial section 2-1401 petition filed in
June 2015, which the Douglas County circuit court denied on the merits. Defendant appealed, and
this court affinned. Turner, 2018 IL App (4th) 150643-U, § 24. Defendant cannot now, in this
collateral proceeding, relitigate the circuit court’s denial of his initial petition in a prior collateral
proceeding. See Hudson v. City of Chicago, 228 1ll. 2d 462, 467, 889 N.E.2d 210, 213 (2008)

(“The doctrine of res judicata provides that a final judgment on the merits rendered by a court of

AG
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competent jurisdiction bars any subsequent actions between the same parties or their privies on the
same cause of action.”) (Internal quotation marks omitted.).

124 Finally, we agree with the State defendant’s petition failed to state a meritorious
claim or defense. First, the claim raised in defendant’s petition—his trial counsel’s motion for a(
fitness examination was untimely without his schizophrenia diagnosis-—is essentially an
ineffective assistance of counsel claim, which is not cognizable in a section 2-1401 petition. People
v. Pinkonsly, 207 11, 2d 555, 567, 802’ N.E.2d 236, 244 (2003) (“[Slection 2-1401 proceedings are
not an appropriste forum for ineffective-assistance claims because such claims do not challenge
the factual basis for the judgment.”). Additionally, the fact defendant was previously diagnosed _
with schizophrenia and was prescribed medication does not, standing alone, raise a bona fide doubt
as to defendant’s fitness. See, e.g., People v. Haynes, 192 1ll. 2d 437, 475, 737 N.E.2d 169, 190
(2000) (concluding evidence the defendant was diagnosed with schizophrenia 12 years earlier was
not “particularly relevant” to the question of the defendant’s fitness at the time of trial); 725 ILCS
5/104-21(a) (2010) (“A defendant who is receiving psychotropic drugs shall not be presumed to
be unfit to stand trial solely by virtue of the receipt of those drugs or medications.”). The question
of fitness is whether the “defendant could understand the proceedings and cooperate with counsel,”
(People v, Harris, 206 111, 2d 293, 305, 794 N.E.2d 181, 190 (2002)) apd defendant fails to allege
any facts showing his 2007 schizophrenia diagnosis rendered him unable to understand the
pro@edings and cooperate with counsel. See id. (“Fitness speaks only to a person’s ability to
function within the context of a trial. It does not refer to sanity or competence in other areas.”)
(Internal quotation marks omitted.). We conclude the Douglas County circuit court’s dismissal of
defendant’s section.2-1401 petition was proper.

125 C.DWS Case
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126 Defendant additionally argues “if the DUI is vacated[,] then the inextricably
intertwined driving while license suspended conviction is void” and should be vacated. According
to defendant, without a statutory summary suspension on which to base the conviction for driving
while his Iicense. was suspended, “there is no probable cause and nothing to warrant af ] charge,
arrest, and conviction for driving while license suspended.’; |

127 We agree with the State the Coles County circuit court did not err when it dismissed
defendant’s p;etition in the DWS case because his assertion his DWS conviction must be vacated
if his DUI is vadated does not raise a meritorious claim or defense. “The dismissal of a criminal
charge does not result in an automatic rescission of the suspension.” (Emphasis in original ) People
v. Schaefer, 154 111. 2d 250, 257-58, 609 N.E.2d 329, 332 (1993). Because this court has already
determined the Douglas County circuit court properly dismissed defendant’s petition in the DUI
case, and defendant argues no other grounds for relief, we conclude dismissal of defendant’s
petition in the DWS case was also proper.

128 T, CONCLUSION

129 For the reasons stated, we affirm the judgments of the Douglas County and Coles
County circuit courts.

130 Affirmed. ~
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Supreme Court of the United States
Office of the Clerk
Washington, DC 20543-0001

Scott S. Harris
Clerk of the Court

November 18, 2013 (202) 478-3011

Mr. Eric Turner
2006 Hayes Avenue
Charleston, IL 61920

Re: Eric Turner
v. Illinois

No. 13-5344

Dear Mr. Turner:
The Court today entered the following order in the above-entitled case:

The petition for rehearing is denied.
Sincerely,

Gttl £ e

Scott S. Harris, Clerk
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SUPREME COURT OF ILLINOIS
SUPREME COURT BUILDING
200 East Capitol Avenue
SPRINGFIELD, ILLINOIS 62701-1721

CAROLYN TAFT GROSBOLL FIRST DISTRICT OFFICE
Clerk of the Court 160 North LaSalle Street, 20th Floor
_ November 06, 2020 Chicago, IL 60601-3103
(217 782-2035

(312) 793-1332

TDD: (217) 524-8132 TDD: (312) 7936185

Eric J. Turner
2006 Hayes Ave.
Charleston, IL 61920

P4
inre:  Turner v. Broch
126490

Today the following order was entered in the captioned case:

Motion by Petitioner, pro se, for leave to file a petition for an original writ of
mandamus andf/or writ of prohibition. Denied.

Order entered by the Court.

Very truly yours,

C il Totr Goshoee
Clerk of the Supreme Court

cc.  Attorney General of lllinois - Criminal Division
Coles County Circuit Court
Douglas County Circuit Court
Hon. Mark E. Bovard -
Hon. Richard Lee Broch, Jr.
State's Attorney Douglas County
State's Attorney's Appellate Prosecutor, Fourth District
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2:20-cv-02352-CSB-EIL #4 Page lofl E-FILEI
Judgment in a Civil Case (02711) , Tupsoay 20 Apn!, 2021 01:34: 25 Pi

UNITED STATES DISTRICT COURT

for the
Central District of Tllinois

Eric J Turner )
Piaintiff, ;
VS, ; Case Number: 20-cv-2352
Richard L Broch ;
Defendant. ;
’ JUDGMENT IN A CIVIL CASE

0 JURY VERDICT. This action came before the Court for a trial by jury.” The issués
have been tried and the jury has rendered its verdict.

X DECISION BY THE COURT. This action came before the Court, and a decision has
been rendered.

IT IS ORDERED AND ADJUDGED the case is dismissed without prejudice due to a
lack of jurisdiction.

Dated: 4/19/2021

s/ Shig Yasunaga
Shig Yasunaga
Clerk, U.S. District Court




2:21-cv-02087-CSB-EIL *SEALED* #4 Pagelofl E-FILED
. Judgmem na C!vxl (,ase (02/ ] v, Thufsday, 06 May, 2021 02 10: 12 PM

UNITED STATES DISTRICT COURT

for the _
Central District of Tllinois

Eric J Turner }
Plaintiff, g
vs. ; Case Number: 21-2087 ‘
Rickard L Broch i ’
Defendant. ;
’ JUDGMENT IN A CIVIL CASE

O JURY VERDICT. This action came before the Court for a trial by jury. The issues
have been tried and the jury has rendered its verdict,

DECISION BY THE COURT. This action came before the Court, and a decision has
been rendered.

IT 1S ORDERED AND ADJUDGED that this case is dismissed without prejudice for
lack of jurisdiction.

Dated: 5/6/2021

s/ Shig Yasunaga -
Shig Yasunaga
Clerk. U.S. District Court



Additional materiél
from this filing is
available in the
Clerk’s Office.



