w21 -6227
IN THE

Supreme Court of the United States

MISAEL CORDERO,
Petitionér,

V.

ADMINISTRATOR EAST JERSEY STATE PRISON, ET AL.,

Respondents.

~ On Petition for Writ of Certiorari
To The United States Court of Appeals
For The Third Circuit :

" PETITION FOR WRIT OF CERTIORARI |

Misael Cordero, pro se
#257533/SBI#551325 B
East Jersey State Prison -
Lock Back R

Rahway, New Jersey 07065

| OFFICE OF T
MEM‘EC‘(;; TG RsK

~ FILED
NGV 0 4 2021




QUESTIONS PRESENTED

1. Which diviciéd_ Courts of Appeéls are correct: the.Eleventh, Fifthand
Secdnd Circuits hold_ing that a due process yiolation occurs when the govemrrie—nt |
knowingly ﬁses. false testimony even if th¢ defense knows of the false testimony,
or the Fourth, Sévénth and District .Of Columbia Circuits -holdiﬁg that if the defense

is'aware of the false testimony ﬁo dué process Viol_atioh oécurs? |

.2. Which divided Courts o_f Appéals are cofrect: the Ninth and Third Cirpuits = |

| .h_(')lding that thé actual i)fejudicé EI__’e_Cll_f stahciard does 'not épply to p’erjured-‘
| téstimony in habeas corpus cases, or the First; Sixth, Eighth, and. Eleventh-Cil"cuiv.tsv L
ﬂolding the opposite?
3. Can defense attorneys allow the government to knowingly u.se false
_ testimonies to convict their clients WithOUtv violating their clients’ right to effective \.
representation under the Sixth Amendment?
" 4. Wﬁen criminal'défe.nse -attornejrs pfov.ide deficient ;epreéentation during‘ B
plea nethiations that prevent the plea negotiations to materi_alize_ into plea
B agreerﬂents thét Would havé resulted in sentences lower than the ones received
- after trial,' have they Violatgd their clients’ Sixth Ameridment right, aﬁd what w‘ould

be the remedy?
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IN THE
SUPREME COURT OF THE UNITED STATES

N PETITION FOR WRIT OF CERTIORARI

Petitioner humbly prays that a-writ of certiorari be issued to review the

major claims of constitutional violations involve in this case.

OPI_NIONS BELOW |
Ihe unpublished opinions of the United States Court of Appeals for the
Third Circuit appeer as Appendicee Aand C, é_ttached to this vpetitiOI’l.
The Opinions: of the United ,Statee District Court appear as Appendices B

and D, attached to this petition.

JURISDICTION
The last date on which the United States Court of Appeals for the Th1rd
Circuit decided a cla1m on this case was September 8 2021. (Append1x A)

The _]UI'ISdlCthIl of this Court is 1nvoke under 28 U.S.C. § 1254(1)



| : CONSTITUTIONAL AND STA_TUTORY PROVISIONS INVOLVED
- The Six Amendment right to a fair trial, an impartial jury, and to efficient = . |
representatlon dnrlng plea negotranons and trial.
The Fourteenth Amendment right to due process not to be convrcted by
falsetestimony. |
The Fourteenth _Amendment-right to due Aprooess, not to be prejudiced by

“errors made by court appointed interpreters.

STATEMENT OF THE CASE
The GoveMent knowingly used two false testimonies to secure the

conviction. The reeord is unclear as to Whether the defense was aware of the false
testimony from one of the detectives_, which was used by the GoveMent in its
_snmmation. But the record clearly shows that the defense was aware of the false

| ’testrmony from Petrtloner S co- defendant and st111 let the Govemment use it agamst_‘
' Petltloner Some United States Courts of Appeals are drvrded as to whethe1 the |
intentional use of false testlmony by the government constltutes a due process
violation, when the defense too is aware of the false testlmony There is also a
~ division among some Umted States Courts of Appeals as to whethe1 the actual

preJudrce standard addressed by thrs Court in Br recht V. Abrahamson 507 U S.619,

637-38 (1993) apphes to perjured-testlmony in habeas cases. No Certrﬁeate of
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Appealability (“COA”) waé graﬁted on the false;testimOny claims de'.s_pite.meeti-ng
thé COA requireménts established b}.f this Cpuft. This case invblves a two-fold
claim of deﬁciént legal representation during plea negotiatiohs. The first aspect of |
}the claim ié that Petiti‘oherv would have used 3,247 days of gap-time credit, as well
as the .fact that five counts. éf the se_veri-count indictment were time-ba_rred, to
ﬁegotiate a plea deal that he would have acceptéd had cbunsel not failed to advise

him about these two important facts. No COA was ever grantedvon this aspect of

. the claim.

- The sé.c_ond asp}ect.of the plea-cléim is that had Petitioner been advised of

these two facts he would havé afccepted one of the oral.plea offers proffered by the
, Govémment. Two COAs were granted on this second aspect of the claim. But |
even though the defense .admitted that its errors pr'evented the plea negotiations to
materialize ivnto aplea agreement'that would have resulted in a sentence lower than
.the; life serite_nce given to Petitioner after trial, no prejudice wasAfo'und. T‘hé trail
court o§érmléd the defensé’s objections and allov;/ed two jurors to deliberate even
though theif partiality was exposed by another juror. Court appéintedir;terpreter_s ‘
conceded making errors in transléting thé. testimony of agovemr.rﬂlent’s witness, but

no cotrections were made and the defense’s motion for a mistrial was denied.



| REASONS FOR GRANTING THE PETITION

I. Two Distinct Splits Exist Among Some United States Courts Of Appeals,
(1) Whether A Due Process Violation Occurs When The Government
Knowingly Uses A False Testimony - Known To The Defense - To Secure
A Conviction, And (2) Whether The Actual Prejudice Brecht Standard
Applies To Perjured-Testimony In Habeas Cases |

" A. The First Splif

On multiple occasions this Court has held that the Government is prohibited
from knowingly using false evidence to obtain criminal convictions because it is
fundamentally unfair to the accused where the prosecution’s case includes perjured

/

testimony and the gbvemment knew, or should have known, of the pefjury. Giglio

v. United States, 405 U.S. 150, 153 (1972); Napue v llinois, 360 U.S. 264, 269

- (1959); Pyle v. Kansas, 317 U.S. 213, 216 (1942); Mooney v. Holohan, 294 U.S.

103, 112 (1935). United States v. Agurs, 427 U.S. 97,103 (1976). But the

queétion as to whether this Court’s prohibition also applies to cé_ses in which the
defense is aware of the false testimony: remainé 1n di'sp‘ute,' and there is a split
among some Un_ite'd States Courts of Appeéls on this issue. According to the
Ele'venthv, Fifth .anld Sec_-ond Circuits if the defenée is aware of the false £estimoﬁy
but does not object to it, that c__ibes not neutralize the due process violation

' -especially’ if the government uses the false testimony during surﬁmation. See

Demarco V. lUnited states, 928 F.2d 1074 .(11th Cir. 1991); United States v.

Sanfilippo, 564 F.2d 176 (5th Cir. 1977); United Szfaz‘e& v. Valentine, 820 F.2_d.

.4



565 (2d Cir. 1987); Um’te’d Stafes ex rel. Washinéfon V. Vz’ncem 525 F.2d 262 (2d

Cir: 1975) cert. denied, 424 U.S. 934 (1976) But accordmg to the Court of
Appeals from the D1strlct of Columbia, the Seventh and the Fourth Circuits, there
isno V1olat10n of due process resultmg from the government knowmgly p1esent1ng A

a false testxmony if defense counsel is aware of it and fails to object See Umted

States v. [verson, 208 U.S. App. D.C. 364, 648 F.2d 737 (D.C. Cir. 1981); Ross v.

Heyne, 638 F.2d 97§ (7th Cir. 1980), and United States v. Meiﬂ&fer, 619 F.2d )
1041 (4¢h Cir. 1980).

B. The First False Testimony | A ¢

Here, the Govemment s case depended on the-testlmonv of its two xnam
witnesses hereinafter Cynthla and Santiago. Without their testimonies, there could
| ha‘ve"been no indic‘tment. and no evidence to carry the case to the jnry. The
Governrnent’s theofy_ was that the detectiVes interrogated Cynthia in 1'999_ to see if
she had'eny.information concerning an unrelated homicide. But that Cynthia
| Volnntarily informed the detectives about this homicide instead in which she
inculpated the'Petitioner., and stated that Santiago could have been involved as
_ \é\;ell.' Petitioner’s defense consisted of attacking Cynthia’é and Sentiage’s:

- credibility because Cynthia isa drﬁg addict with a criminal 1‘ecord:‘Who was |
accusing Petitioner with ‘facts given te hef by the detectives, and Santiago .has a

documented history of blaming others for his crimes as well as a criminal record.



‘During cross-examination, Cynthia finally confessed that when the detectives
confronted her in 1999 they told her that the victim in this case had been shOtinl an
apartment during .a drug deal with Pveti'tioner, and threatened to charge her with an
unrelated mur‘derland with taking her kids away if she did not cooperate,with them.
Cynthla also attested that she was not perrmtted to talk to a lawyer. The first of the
three statements memonahzlng Cynthia’s interrogation shows that the detectives
began 1nterrogat1ng her at 11: 30 AM., the Miranda warnlngs were glven to
Cynthia after her statement had ended at 1: 10 P. M and Cynthia s1gned the
eranda waiver form at 1:15 P M. (T. 4/23/02 at P.144 1..20-23; T. 4/24/02 at P.73 |
. L.1-17; T. 5/1/02 at P.75 L 1-9). To m1t1gate the damage caused by Cynthla s
confession a detective testified after her and asserted, falsely, that prior to talking
to Cynthla in 1999 he knew nothlng about this homicide and had no information to
give her concermng this hom1c1de The detective also attested that he had never .
reviewed a ﬁle on thls case because no file ex1sted prior to 1999, and that the only
file 1nvolv1ng this hom1c1de is the one generated by him in 1999. (T. 4/30/02 at
P.85L.11 toP.86 L.2). The Government then emphas1zed to the jury during
summatlon that it would have been 1mp0551b1e for the detective to have given
information to Cynthia about this homicide, because according to the detect1ve
prior to 1999 no information nor file existed concerning this homicide:

[Government’s Summation]: The detective told you on the stand that
he did not even know that Elias Lopez extsted or that he was dead. And1

6



| . think it’s important that she brought it up. That she told the detective. [].
- I mean, the implication is that the State told this witness- -the witness how
to testify and gave them the information. The detective testified--and you
have to decide who you believe here-- that he didn’t know anything about
that homicide. She brought it up, if the detectives are telling her what to say,
then you have to decide where are the detectives gettmg thrs information .
from (T 5/8/02 atP.123 L.17to P.124 L. 19).
The detectlve s testlmony as well as the Government’s argument to the j Jury :
- are clearly and unequivo_cally'false and the Government was aware of the
falsehood. Indeed, the Government was in p'ossession of three reports from a 1992
investigation of this homicide. According to these 1992 reports, the victim had -
been shot in the head by Petitioner in an apartment in'vNewar_k, New J ersey during
a cocaine deal. Therefore the detective did have information regarding this
: homlcrde pI‘lOI‘ to takmg to Cynthla in 1999, and could indeed had g1v1ng it to her.
(Appendrx F) Itis unclear whether trial counsel was in possession of the 1992
reports prlor to trial. When asked at the state evidentiary hearing, trial counsel
' testified that_ he has no knowledge ab‘odt the existence of the 1992 reports and
evaded giving an answer as to why the Government was allowed to use the
detective’s false testimony to destrey Petitioner’s defense and convict him. (T.
'6/27/08 at P.27 L.17 to P.28 L.24, P.36 L.12 to P.39 L.23). Petitioner was
provided with the 1992 reports after the trial in this case was over. The

Government provided the reports together with the discovery of another case that

Wa_s tried subsequent to this one. This false-testirnony'argume'nt was not addressed



3

by the state courts, nor the Distl'ict Court, nor the Third Clrcuit C_onrt of Appeals :
even though it was raised by Petitioner pro se in all those courts. Petitioner ralsed
it asserting a due pfocess violation and labeled it under ineffective assistance_ of
| eounsel_. (See Appendix E at Prejudice Caused .l)y Counsel’s lneffectiveness, Part
Two).

C. The Second False Testimom?

The deteetives eonfrented Santiago, and alleged to him that 'Cynth'ia had‘
| ineulpated Petitioner and himself 1n this homicide. 'Santiago gave a statement to
the deteetives saying that a guy named Jose Caraballo committed this hom’ieide by
shootlng the victim in the head because Petitioner paid him to do it, and that
Caraballo died of AIDS soon after. Asa result of Cynthia’s and Sant1ago S
allegat1ons, Petitioner was indicted under Indictment Number 00-6-1614. Based
on some cencemed members of the Pfesecutor’s Office, Cynthia was given several -
- polygraphs regarding her storsf involving the Petitionef in this homicide, and she
| failed them all. As a resnlt, Santiago too was asked to'take_ a polygraph. But to
avoid tak-ing the lie detectbr test.Santiago. changed his story Wl’llCll caused the
dismissal‘of Indictment Number 00-6-1614 against Petitioner. In his new
staternent Santiago alleged that he shot and killed the victim because Petltloner
paid h1m to do it. But Sant1ago never took the polygraph The Government

presented Santlago S new story to a Grand Jury in front of which Santiago and a



‘detective testified that "a polygraph was the reatson Why Santiago changed his
E story.” Petitioner was re-indicted under Indictment Nurnber 00-12-3513. (T. |
12/15/00 at P.15 L.22 to P.16 L.7). |

At trial, to avoid mentioningthe word polygraph to the jury, the Government |
and the defense agreed that ‘Sa.ntiago was going to testify that hechanged his story
_ because the detectives confronted him with additional information.v So the trial- :
court instructed Santlago accor‘dmgly But when asked by the Government why he
changed his story, Santiago testiﬁed falsely to enhance his crediblhty and told the
jury that "he changed his story because he became a born again Christian and God
gave him the COur_age to tell the truth." (T. 4/24/02 at P.190 L.9 to_P.1-91 L.3;T.
'. | 4/25/02'P.3 L.5toP4L.2,P9L.1-11). The Governrnent did not corr'ect
vSat_nti_a.go’s‘religious testimony although kno'wing that it was completely false.
| Neither did the.ciefense even though triail counsel’s position was tha_t Santiago} Was |

a liar who could not be believed. Moreover,‘ the de_fense was alsoawzire that even

the use of true 're_ligious' testimony to enhance credibility is prohibite(i under New

Jersey Rule of lEVidence 610, which makes it a bigger'unsound decision not to
correct the false religious testimony. Evi’dentiary verrors in state cases are

considered to be of constitutional proportion and cognizable in federal habeas = .

c01pus proceedings if, like in the present case, the errors deprive a defendant of

fundamental fairness in his criminal trial. Donnelly v. _De_ChriSt‘oforo, 416 U.S.




637 642-43 (1974). This false-testimony argument was addressed halfway by the
state courts and the District Court The false part of it was overlooked by said”
courts, and it was addressed only asa Vlolatron of New J ersey Rule of ev1dence '
610, but was found to be a sound strategic decision by trial counsel even though it
Violates the due process doctrine affected the fa‘imess of the trial, and it is
ant1thet1cal to many pr ecedents from this Court (See Appendlx E at Prejudwe
Caused by Counsel’s Ineffectweness Part Three; Append1x D at 6 7).

The defense exacerbated the prejudlce caused by Santrago s false religious
_ testimony by failing to ask the trial court to instructthe jury that Santiago’s guilty
plea may not be used as substantive evidence of Petitioner's guilt. Prior to the
11996 Anti—Terrorisnd‘ and Effective Death-Penalty Act (“AEDPA”), under
Aprecedents from the F1fth and Th1rd Circuit Courts. of Appeals itisa Vrolatlon of
due process to use a co-conspirator's gurlty plea as substantive proofofa
defendant's eomplic_-lty ina consplracy'wrthout cautionary instruction. But after the
' enactment ofthe AEDPA it is unclear if state juries are _constitutionally permftted o

tousea defendant's guilty nlea as substantive proof of a co-defendant’s guilt.

: staccza V. Attornev General, 623 F.2d 307 (1980) citing Labb v. United States,
218F.2d 538 (Sth Cir. 1955)
It must be empha31zed that the jury requested a readback of the entire

Bl

testimony of Cynthia and Santiago. Only then, the jury returned with a guilty

10



- Vérdiét. vTheréfore without tﬁe two false testimonies the jﬁr'y would have} not
conviéted_the Petition__er. In kfact, during sentencing the Judge stated on the record‘ '
“I'impose a sentence based upon my assumption that the jury Verdic;t is the corr.eét
one. What I WOuld do if  had been a juror, who knoWs. Obviouslly,-v for exafnple,
on the possession of a weapon by a cron%/ictved felon which was tried before me
: non-jury I came fo a different conclusibn as to thé ulﬁrﬁate charge of actual

| possession than the j}ury did.” (T. 7/3 1/2002 at P.83 L.11-1 7): |

In sum, both false testimonies secured a conviction that according to

multiple precedents from this Court cannot stand. See Miller v. Pate, 386 U.S. 1,7
(1967), holding that "the Fourteenth Amendment cannot tolerate a state crimiha_l_

conviction obtained by the knowing use of false evidence."

D. The Second Split
There is another split among'some United States Courts of Appeals as to -
Whefhel‘ the “actual prejudice” Brecht standard app]ies to perjured-testimony cases

in habeas context. Brecht v. Abrahamson, 507 U.S. 619, 637-38 (1993). Ih 2017

the Third Circuit Court of Appeals addressed this split extensively and joined the' :

Ninth Circuit’s holdings that the “actual prejudice” Brecht standard does not apply

to perjured-testimony cases in habeas context. See Haskell v. Superintendent Green

© 'SCI, 866 F.3d 139, 150 (3d Cir. 2017); Hayes v. Brown, 399 F.3d 972, 984 (9th

Cir. 2005). The Third Circuit differed from the First, Sixth, Eighth, and Eleventh

11



Circuits’ holdings that the “actual prejudice” Brecht standard do"es. apply to |

. ‘perjured-testimony in hab.eas corpus cases. See Gilday v. Calldhan, 59 F.3d 257,

268 (1st Cir. 1995); Rosencrantz v. Lafler, 568 F.3d 577, 587-90 (6th Cir. 2009);

United States v. Clay, 720 F.3d 1021, 1026-27 (8ﬂl Cir. 2013); Trepal v. Sec'y,

Florzda Dep't ofCorl 684 F'3d 1088, 1111-13 (11th Cir. 2012).

~ Due to these two splits and the fact that this Hono1 able C ourt has repeatedl
‘ruled that the presentation of known and false evidence is incompatible Wit,h the

‘rudimentary demands of justice, Petitioner humbly prays that th'is‘»petitiou be
granted. Or, at the minimum, that this case be remanded to the Third Circuit Court
of Appeals to address this claim since that court declined to issue a COA even

| though this claim meets the COA standard 1econﬁrmed by this Court in Buck v.

Davis, 137 S. Ct. 759 (2017).

I The Defense Admitted That It Provided Ineffective Legal Representation
During Plea Negotiations That Prevented Petitioner From Resolving This
Case Via A Plea Deal And Receive A sentence Lower Than the Life
Sentence He Ended Up With

This case presents a different question than the one answered by this

Honorable Court in Missouriv. Frye 566U.S. 134 (2012), and Laﬂer V. Cooper

566 U.S. 156 (2012) Those cases mvolved defendants Who alleged that, but for
their attorneys’ errors, they would have accepted a formal plea deal. But it still

" unclear whether Frye and Cooper provide additional means for demonstrating

12 -



‘pre]udrce arlsmg from the deficient performance of lawyers during plea
negotiations. ‘Here, for example the defense admrtted that its errors prevented the
plea'negotiations' to materialize into a plea agreement that would have resulted in a
sentence lower than the life sentence g1ven to Petitioner after trial. (T. 10/16/18 at
P.421.14-24, P43L8 13, P56L3toP 57L8 P.81L.17- 23, P98L3 5).
Accordingly, the facts and circumstances of this case show that even though no |
formal plea agreement wae reached due to counsel’s deficient performance during |
- the negotiations, a reasonable probability st_ill existed that the case would have
been -'resolved viaa plea agreement h‘ad counsel not erred. ANow the main question
is what would be the appropriate remedy for euch Slxth Amendment Violatioh.
A someWhat Sirnilar scenario was pres.ented to thisv Court in Jae Lee v.

United States, .2.017 US'LEXIS 4045 where Lee argued tovthis Court that he could

show prejudlce because had his attorney adv1sed hrm that he would be deported if.
he accepted the government's plea offer, he would have bargamed for a plea deal
that did not result in certain deportation. But this Court did not address this
argurhent because it found that Lee showed prejudi‘oe based on the —reasonabl’e'
probabrllty that he would have gone to trial. In this case, close to seven years into
a SO-year sentence for drug convictions Petitioner was oharged as-an accomphce |
 with first degree murder, first degree felohy murder, second degree consplracy to

commit murder, first degree robbery, second degree conspiracy to commit robbery,

13



 third degree possession of a weapon, and second degree possessron ofa Weapon _ |

The defense as well as the Government failed to .realize that all counts - except for

the murder and felony murder counts - iNere time barred by the statute of
lirnitations; They also'}missedthe fact that Petitioner was entitled to 3,247 days of
~ gap time credit. (Appendix B at2 & 14) Plea negotiations were conducted that
did not materialize into a plea agreement even though the Government and
Petitioner were Willing to resolve the case Via a plea deal. The reason why no plea
- agreement was reached is because Petitioner was not advised tliat he was entitled
 to 3,247 days of gap time credit that would have reduced tlie l)ack number of a plea
deal, nor that he did not ha\re to plead guilty to the non-murder counts for they
“were time barred. (Appendin A at 6-7, footnote 4).

Petitioner rais'ed a two-fold plea argume_nt. First, Petitioner argued that he
would have used the statute of limitations and the gap _time'credit to negotiate and
accept a plea deal -ashedidina subsequent case - niore favorable than the life- :
sentence he received after trial. The District Court denied thi's_ aspect of

Petitioner’s claim and no CQA was ever issued.‘ (Appendix- E at Prejudice caused
by Counsel’s Ineffectiveness, Part One; Appendix D at 6). However, since then,

the District Court of New J erSey Has emphasized that a split exists among some "

- district courts around the country. as to vt/het_her if a defense counsel errs during

" plea negotiations and the defendant can establish that a plea agreement would have
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resulted if not for defense counsel’s error, there is no reason why the usual two-

part Strzckland test should not be apphed See Shnewel V. Umted States, 2016 U S

‘ .Dlst LEXIS 28891 (D.N.J., Mar 7 2016) at number 58.

Petltloner s second aspect of the plea—argument is that he would have takeﬁ
one of the oral plea offers that Were proffered by the Gévernment during the plea
n'legotiations,‘ if not for defense éounsél’s -errors._ Two COAs were granted by the
Third Circuit Court of Appeals bh this second éspect of Petitidngr’s-plea claim.
(Appendix A at3; Ai:)pendixlC at 3). But this secon‘d argunient was ultimately
denied by the Diétrict Court and affirmed by the Third Circuithourt*of Appeals
despite transvcript.s showing that piea negotivations we‘r'e conducted during whiéh all
efforts were rrigde to resolve this case other than with‘ a'trial.-- The. courts‘below
required docu‘mentatidnv memorializing what exactly occurred during the. plea
négotiatioris in order .tQ find pre;j ﬁdice. | Which i's 'én impossible requirement to
meet becaﬁse the defense as well as the Govern_ment made it clear that in homicide
.cases plea offers were first made orally, aﬁd reduced to writing only gfter the |
defendants had agréed,to éccept the oral ple_é offers. Therefére there is no
documentation memorializing wlll_at. éxactly occurred during the plea negotiations
' bé‘c‘ause no plea agreerrie_ﬁt was reaehed,- énd‘ neither the deferisé nor the |
Govemm,e'nt, héVe a rec‘éllecﬁon of any 'speciﬁé-oral pléa offer due fo the péés of .

time. _(Append’ix A at 4). This Court has repeatedly éxpressed the importance‘ of

15



- adequate legal répresentation during plea negotiations, particularly because ninety-
four percent of all criminal state cases are resolved via plea deals. This reality

calls for as much guidance as possible from this Court on legal representation

-during plea negotiaf[ions. Indeed, this Court emphasized in Missburi v. Frve, 566
- U.S. 134 (2012) thét criminal defendants réquire ‘effective;counsel _during plea

-negotiations because anythiﬁg less might deny aldefendant effective represenfation
| by ‘couns'}el at the only stage when legal aid and advice would help him. (citations
| 'ofnitted). For all these important reasons, Petitioner humbly prays that certiorari -
bé granted to address the tWo .éspects of this issue as well. |
III. Incorrect Translétions _Are Violating-D_efendants’ Constitutionall Righfs :

To Due Process For Lack Of Clearly Established Federal Law
N In this 'cas-e, a Stafe Witness was asked by the GOVemment if he. had any

'conv'ersations‘ with Petitione'r or Santiago coﬁceming this case. The witn¢ss was
teétifying through v_tWQ interpreters BecaUSe he only sp;o‘ke Spanish. Thé Witness _ |
said to th¢ interpreters that he told Santiago t‘ha-t he thought Santiago was going to
kill him. And that he (Santiago) replie_ci that if he did not say anything ﬁe
(Santiago) Waé nof gding to kill him, but that he (Santiago) would kill him and the
" owners of the house 'wher¢ the body was buried if the witness said anything.‘ But

the interpreters changed the word he to they during the translation which conveyed

to the jury that Petitioner was involved in the threat made against the witness and’
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the owners of the house. Thé defense obj ected. The interpreters prdp,osed a
review of the videotape out of the ?résence of the jury, which was granted. The
R interpreters reviewed the videotape and agrAeed'that “a c.'orrectio}n should be made
for the jufy.’;' The court ordered the interpreters to review the corrections with: ‘the. |
defe'nsé, and after doing so, the interpreters oﬁce again informed thé.c'ou_rt that
“£h¢y ar"e' satisfied that corrections were'wélianted.” But dﬁe fo a family
emergency with one of the jurofé tﬁe, corrections were ioos‘tponed until the nex£
- court day. (T. 4/18/02 at P.68 L.ls to P.7_'5 L.15,P.82L.13to P88 -L.13);

The next co"urtv day, instead of making the corrections the interpreters
' changed their minds. 'Petitioner moved .for a mistrial arguing denial of a fair trial,
bﬁt the motioﬁ was denied. (T. 4/23/02 at P.15L.12to P.16 L.17, P.18 L.15-17, |
P.18 L.18 to P.19 L..S_). Although this Court has not jfet ‘rec_ogni'zed a spe_zéiﬁc
'C..oﬁstitutional right te a c'ourt—appointed interpr.eter, impropér deﬁial of an

interpreter could still violate clearly established federal law. See Alvares v,

War?deﬁ _2019‘ U.S. Dist. LEXIS 57594, at Number 475. But erroneous

' -interprvetati.ons' make‘.trials fundamentally unfair and there is no Wa.y fof defendants
to. obtain relief ﬁ‘om said cénstitutional Violation.s. In fact, in this case the. District
Court ruled that this claim does not warrant habeés relief .beca.use the;‘e is no
clearly established 4federal léw from this Court on thiS ki}ndA of Aclaims.‘ (Appendix D-

- at 10-11). Interpfeters are use in thousands of trials and other legal proceedings in
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- this Country yearly, and fault_y interpretations that violate due proéess and fair
trials should not bé permittéd.
~ IV. The Sixth Amendment nght To An Impartial J ury Was Not Afforded
In This Case
.The defense.made eight unsuccessful chalienges for cause. The defense’s
, fequest to make additio'rl'ial questionvs to one of the eight jurors was denied. The
défehse dfsmissed all eight jurors using peremptory challenges, ana subsequently
| spent all the r.emairllling» peremptorieé. The defense objeéted about fhe ém_péneled
jury with co.ncerns’ of pai*tiality and asked for fourAadditio’rial .peremptories, but the
| revquest was denied. After -the jur§; was sworn aﬁd vthe_f.1rs"t State witness had
' testiﬁed, a juror exposed the partiality of two of the selected j‘urors. The telling-
juror édvis’ed the court that the two jurors were obsessed with telévision court
' shéws and thatxthe.:y relish haréh treatment of defendants, “even though that pefson
‘might have been kinnoce"nt.” The défense motioned to discharge the juryi, but the .
rﬁotiqn was denied. The claims made by the telling-juror were conﬁrrﬁed during
.voir'di.re. The defeﬁse motioned to dismiss the two. bias jurors, but said motion -
- was denied as well. Yet, the trial court dismissed vt}he telling-jur()r instead, over the
objection of the defense. vOne of the two bias jur.ors.deliberated in this éaseQ (T.
4/9/02 at ‘P..~.187 L.17 to P.188 L.5, P.l90 L.24 to P'.l19_1-L.v1, P;.192 L.9—16; T.

4/10/02 P.9L.21 to P.10 L.3, P.59 L.20 to P.62 L.10).
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It is settled by precedents from this Court that any claim that the jury was

not impartial rmust focus on the jurors Who ultimately sat. Ross v. Oklahomq,487
US 81, 86 (1988)(and cases cited). Here, at least one of the jnrors who deliberated .l
expressed bias and the defense made more than: one cause challenge'without
success. The record also shows that the two exposed jurors demonstrated
partlahty, and that the defense obJ ected about the composmon of the jury before it
was sworn. In short the Sixth Amendment right to an 1mpart1a1 Jury was not

afforded in th;s case as requ1red by precedents from this Honorable Court..

'CONCLUSION

“ For the constitutional reasons presented herein, the petition for a writ of

certiorari should be granted.

| R‘espectfully submitted,

Date: //- Jd-d/
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