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QUESTIONS PRESENTED

c

As a result of the United States District Tourtc for the Middle

for Relief

District of Peansylvania in denying'?etitiﬁner's Motion
pursuant to Rule 60(b)(6) onf the Federal Rules of Civil Pro&edufeg

asseirting his Actual innocence predizated upon his trial counsel's
ineffective assistance in failing to reasonably aad constitutionally
act, the Hnited States Court of Appéals denying Petitioner A
Certificate of Appealability on hasis that Petitioner's Rule 60 (b)(6)
Motion for Relief was mmtinely filed, and, none of the issues rcaised

in the original Habeas corpus proceadings were not dismissed as

I ]
untimel and, denying request for Rehearing En Banc. Therefore, the
? b b4 é:»
following Quastions are presented:
(A) The Questions prasented is Whether the Third Circuit erced in

holdiﬁg that Petitioner, who asserted Actial Tanocence in a Rule
60(b)(6) Motion for Relief was not entitled to relisf on basis that
his ?etition was uantimely £iled, Is in contrary and/or conflict with
its own decisional law, and/or this Court's holding involving clai

of Ona's Actual Tanocence, In Accordance to McQuiggin v. Perkins, or,

Satterfield v. District Attorney s Office of Philadelphia?

(B) The Question presented is Whether the Third Circuit evrced in
holding that Petitioner, who asserted his Actual Innoceace in a Rule

2 y . . . s . .
50(b)(6) Motion for Relief was not entitled to relief on basis that
none of the clains in his initial habeas corpus procesdings ware
dismissed as untinely, Is in contrary and/or conflizt with its own

decisional law, and/or this Court's 1nv01VLn5 clains of one's Actual

1.



Innocence predicated on trial zounsel's ineffectiveness assistance, In
Accordance to Strickland v. Washington, McQuiggin v. Perkins, Bucks v.

Davis, and, Satterfield v. District Attorney's Office of Philadelphia?

/ T} n.." w r w1t . . ' . ~ . . .
{c) The Question presented Whether the Third Circuit's Dezision
Distorts Rulza 50{(b)(6) of the Federal Rules of Civil Procedures?

[ il
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PARTIES TO THE PROCEEDINGS

The Petitioner in this case is, Micha=l Walkas, Proceaeding in Pro Se,

and/or in his own behalf without counsal.

The Respondents is the  Attoruey General of Pennsylvania,
Superintendent, SCI-Coal Township, aad, Office of District Attoruey,

of Dauphin County, Peansylvania.
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PETITION FOR A'WRIT OF CERTIORARI

The Petitioner, Michael Udlkbu, Pro Se-Petitioner wrespesifully
petition and requests for A Writ of Certiorari to review the judgment of
‘the United States Court of Appeals for the Third Civcait in this

pariticular in deaying and/or afficaing the decision of the District
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Court for the Middle District of Pennsylvania deaying Petit

Ve

pursuant to Fed.R.Civ.P. 60(b)(6), asseriting his Actual Innocence

V)

predicated « upon 1ineffectivessnes assistance of his trial counsel's
failure to reasomable and constitutionally aect, and, thus, failure to

protect and defend his Actual Innoceance.



OPINIONS BELOW

The decision of the Court of Appeals for the Third Circuit denying
Rehearing en RBanc. (App. A). The decision of the Court of Appeals for

the Third Circuit denying a Certificate of Appealability. (App. B).

ates District Court for the Middle

vt

The decision of the United 3
District of Pennsylvania denying Petition for Relief under Rule

4 T . . E . ~ . . . ~ "
50(b)(6). @pp. C). The decision of the United States District .Court

or the Middle " District of  Peansylvania deaying Petitioner's



JURISDICTION

On August 5, 2021, A Panel of the United States Courzi of Appeals for
the Third Circuit denied Petitioner a Gertificate of Appealability.
Thus, On Jctober 4, 2021, the Third Civcult deaniled sugzestion for

Rehearing %a Banc. The Jurisdiction of this Honorable Court is invoked

mder 28 U.S.C. saction 125:

=~
N
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Society wiews the conviction of an innocence person as perhaps the

most grievous mistake our judicial system can comanilt. Reflacting the

justice exception has eavolved to allow habeas corpus petitioners' to
litigate tﬁeir constitutional claims despite certain pfoéedural bars if
the petitioner makes a eredible showing of actual innocence.. Thus,
asserting Actual Innocence may could overcome procedural hurdlz, and/or

statute of limitations.

Sea, 28 U.S.C. Section 2244{d)(1)

Thais Honorable Court has 2s3tablished and szetiled law that considetations
of finalty and comity must yield to the fundamental right not to be
wrongfully convicted., See, House v. Bell, 547 U.S. 518{2006), Schlup v.
Delo, 513 Y.S. 320-21(citing Murray v. Carcier, 477 U.S. at495). CF,

Calderon v. Thompson, 523 J.S. 538, 557(1993). Hénce, when a petitionesr

asseris a -threshold claim of actual innocence, along with a credible
showing, the court has embraced and provided necessary relief. Sea,

McQuiggin v. Perkins, 569 U.S. 383(2013).



STATEMENT OF THE CASE

This action arises out of nine{9) separate wreporits of arined
robberias that were alleged to have occurced at retail stores between

June 9 and July 11, 2000. All nine robberies ware supposed to occurced

in the City of Harrcisburg in nearby Townships. On July 11, 2000, an
inforinant's tip enabled the Harrisburg City Police without arcest
.warr;nt and/or probable cause to locate and arces petitioner 1in a
parking lot of ihe E&geuent Plaza in the <City of Harrisbhurg,

.

Peansylvania. On -the same date of his arrest, petitioner had supposad to

confessed to eight of the aine armed robberies. As petitioner was not

[0

£} .

clear and/or unabls to vrovide the stores and/or their locations, the

.__.

polize took petitioner to the store's locatlons.

I. 1Initial Proceadings in the State Court

Following a jury trial, a guilty wverdict was rendered on nine counts of

robbary and firearin charges. On April 12, 2001, the trial court

sentenced petitioner to an aggregated term of Fifty-Eight(58) to one

.

hindred and sixteenf116) years at a state corrvectional institution.

On October .16, 2001, Petitioner filed a petition reguesting relief under

"

¥4}

Conviction Relisf Act{"PCRA"), 42 Pa. C.S. scvtlon 9541-95456,

T

the Po
~and was subsequently granted allowance of appeal of ‘his seantence aune
pro  tuane. New counsel was appointed, and, On November 19, 2001,

Petitioner f{iled his appeal to the Superior Court of Peansylvania,

raising issues for the court's review, such as:



omniubus pretrial; motion to server t

.

ailing to £file ar

1. Whether trial counsel was ineffective for

2. Whether trial counsal was ineffective for failing to ssek to exclude
. - ©

several in-court identifications of{(Petitioner), and,

an omuibus

(]

3. Whether trial counsel was ineffective for failing to file
pretrial motionn challenving the propriety of the search and seizure

of{Petitioners) vehic 12 and the voluntariness 0~\Peu tioners) consant to

1 the vehicle.
(Citation omitted).

The Superior Court found no=-merit - Lo erltlo s¢s | contentions and
affirmed the judgment of sen ,n(P on August 26, 2002. See, Commnonwealth
v. Walker, 809 A.24 967(Pa{Super.ZOOZ)(unpublished memorandum) .

Petitioner did not seek reviesw Dby the Peansylvania Supreme Court.
BN - . v

‘_'c

However, Petitioner did pursue collateral relief as set, below:
On November 25, 2)0-,_Petltloner filed a pro se petition. The PCRA couri

properly treated 1t as a first petition and appointed new counsal.

after counsel was appointed, petitioner filed a motion seeking to

represent him, pro se. The PCRA court conducted a hearing on February 6,

2003, to detewralne whether Petitioner's waiver of counsel could be
accepted. At the hearing, it was agreed that appointed counsal would
ontinue to represent petitioner for the purposes of nis PCRA petition.



On Septembeir 25, 2003, the PCRA Court permitied appointed counsel to.

withdraw after ceviewing counsal's "No Merit" letter filed pursuant to
Commonwealth v. Tucner, 544 A.2d 927(1983), and, Commonwealth wv.

Finley, 550  A.24 213(Pa.Super.1988). The PCRA  Courrt proﬁidéd
petitioner with its notice of intent to dismiss the PCRA petition
vithin tweaty: days. On October 29, 2003, the PCRA Court dismissad
petitionesr's PCRA petition, Thereafter, Petitioner filed a Motion
Teguesting the ‘right to file an nune »ro  tunc froa the ordei
dismissing his PCRA  petition. The PCRA  Court granted petitionec's
reqiest on Deceaber 15, 2003. On January 7, 2004, Petitioner Tiled his
tinely Notice of Appeal.

The Petitioner caisad saveral issues oL tflal zounsel's
ineffectiveness on appeal to the Pennsylvania Superior court. See,
QQE;@ZZL%L@E_;LZQ;, The Superior Court concluded that the "Record
Supports'" the PCRA Court's independent judiciary determination -that
there is no basis for granting PCRA relief in this case, (id. at 12).
The order of the PCRA Court was affirmed on June 5,. 2005. Petitioner
sought an en ban reargumeat. See, Doc. 37-12, at 15, Petitioner's

fequest was denied on August 12, 2905. See, Doc. 37-12, at 37.

On September 9, 2005, Petitioner -filed a petition for allowancs of
Appeal to the Peansylvaanla Supreme Court raising the same issues

identified as 1 thiough 4, supra. See, Doc.37-13, at 7 11, 13-15. On

May 1, 2006, the Suprsme Court of Peansylvania deailed the petition,

(id. at 29).



II. Distrcict Court-Habeas Corpus Proceedings

.
T
.

Petitioner ted the filing of Habeas Covpus proceedings on June

20, 2006. Tae Petition for A Writ of Habeas Corpus was ameaded three

times. See, Doc. 10,33,35. The Habeas Corpus Procaadings was nitiated
on Petitioner's Amended Petition for A Writ Of Habeas corpus(Doc. 35)

filed on October 29, 2007, in which contained numnerous axhausted

th

and/or non-exhausted issues 9 trial zounsel's ineffectiveness
assistance. Doc. 37, at 1-17. An answer and brief in opposition to the
petitioner's petition were filed on January 7, 2008. Doc. 37, 37-2.
Petitioner filed his traverse on March 10, 2903. Doc. 41. An orderxr
was issued directing a Joolpqonwal response to be filed addressing

.

OPtltLonuh s issues five through eleven of the amended petition. Doc.

49, A supplemental answer, brisf and appendix were filed by
respondents on January 21, 2009. Docs. 50, 50-2, 50-3. ~On June 3,
2009, Petitioner filed a suppleﬁental traverse, Doc. 36. |

'Qn September 23, 2009, the District Court for the Middle District of

Pennsylvania, denied petitioner's Petition for a Writ of habeas

Corpus. The Court deniled relief opn all exhausted issues, clain two{in

-~

part), clain foumr{in part), claias fiva through nine, and, claim

ten{in part) were denied due to procedural default. Doc. 57. The Court

ssiaed no certificate of appealability. On October 2, 2909, Petitioner

=h

-~

ed a :inely Notice of Appeal to the United States Court of Appeals

j—-l
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+he Third Circuit. On January 16, 2010, Petitioner filed for A
Certifizate of Appealability. On January 25, 2010, A Panel of the
Courts of Appeals denied a certificate of appealabilty.

ITI. Actual Innocence Proceedings

on October 13, 2929, Pétltioner £iled a Motion for Relisf pursaant Lo
Federal Rules of Civil Procedures 60(b)(6), asserting his Actual
1nnov snce predizated on trial commsal's ineffectiveness assistance.
Docs. 63,64. On February 24, 2001, the Distrist Court denied
pétitioner's motion for relief. Om March 15, 2021, Petltlone:,filed
timely Notice of Appeal to the United States Court of Appeals for the
Third Circuit. Subsaqueatly, Petitioner filed and :equn sted for A
Certificate of Appealability. On August 5, 2021, A Panel of the Third

Circuit denisd Petitioner a certificate of appeaiability, on the
folowing basis: (1) motion for relief pursuant to Rule 50(b){6) was
antinely filed, and (2) mnone of the cléins in petitioner's
initial/originél habeas corpus proceedings were aol dismissed as
untinely. The Court of Appeals dehied the suggzestion and/or vequest
for Rehearing Ea Banc.

The result is that the Court of Appeals for the Third Circult had and
has improperly, inappropriately and ercoroneously misapplied and/ox
misappreheaded the facts and overlooked the law ‘pertaining one's
asse:tion‘of Actual Tnnocence, as firmly settled and esta blished by
its own couvt, and/or most iwportant, the decisions of this Honorable
Courti, Court intervenes.

and such will be lost, unless this



REASONS FOR GRANTING THE PETITION

There is a conflict among a Panel aad/or The Coust of apveals for the
Third Circuit and its majority's viaw, and, this Honorable Court's
Precedent decisional law regarding the question{s) presanted. Taat
conflict 1is starkly illuminated by the countrast betwsan the Taird
Circuit denying Petitioner a certifizate of appealability aftirming
the district courtfs decision in denying petitioner wvelief pursuani to
Rule 60(b){6) Motion, assarting his Actual Innocénce pradizated on his
cial counsel's ineffectiveaness assistance., Where the Third Circuit's
decision in Satterfield v. Disteict Attocney of Philadelphia, 872 w.3d

/
’

'3d.Cir.2017); Reaeves v. SCI-Fayette, 897 ¥.3d 154(3d.Cir. 2018),

—
(9]
o

and, this Court's pracedent decisional law in McQuiggin v. Perkins,

569 U.S. 383, 133 3.CT. 1924(2013), supports such relief.

The above-cited decisional/authority cases, specifically, the Couri's
decision in McQuiggin, concluded that, "exteading the Sfundamental
miscarviage of justice doctrine allows a habeas corpus petitioner, who
makes a credible showing of actual innocence to puréue his or her
constituitional 2laims  eaven in despite of the Aatitervoism and
Wffective Death Penalty Act's {"AEDPA") statute of linfitations by
utilizing the fundameatal-miscarciage-of-justice oxception. Which is

1

grounded in the aquitable discretion of habeas to

sa22 that, and/orz,
i1f, federal zonstituzional swrcor do ner result the prison of innocent

10.



persons. Hence, the court recongized that an untimely petition should

not prevent a petitioner who can adequately demonstrate his actual

—— e s s

innocence from pursuing his claiuns. As the Third Circuit itself has

1

acknowledged in Satterfield, the McQuiggin's decision was particularly

1
"y
=
N
v
o
o
o’
o)

relevant to Satterfield's casz, where he properly charact
McQuiggin's decision as affecting a change in the Court's decisional
law.  This sharply different treatment of similariy-situated

Llitigation creates an intolerable conflict-. and secve unfairmess that
The issue does not arise2 only in the visw of law, but the view of our
society, the conviction of an innocent person as perhaps the most
grievous mistake o judiciary system can comnmit. Reflecting the
gtavity of such an affront to liberty, the fundamental-miscarciage-of-
justice'efception has evolved to .allow habeas corpus petltioners ‘to

-litigate their constitutional claims despite certain procedural bars

if the petitioner can make a credible showing of Actual Innocence. The

~

liffering legal standards and/or misapplication to well settled and

1
I3
H

established law utilized by a Panel of the Third Circult in deaying

petitioner a cevgificate of appealability, on claims of asserting his
Actual Tonocence citeated confusion and/or takea a wrong turn from

firmly rooted and settled law by wview of the majority of the court

previous decisions, and, . this courts' decision in McQuiggin, as

11.



effecting a change in the Third Circuit's decisional law. This

particular case at bar, in olves the issue, or, assertions of actual

innocence, the instanit petitionar, and therefore, is of

importance and complexity. Review by this Court is urgently neaded,
p 4

(A) The Third Circuit's decision in denying Petitioner a Certificate
of Appealability in affirming the District Court's denial to
Petitioner's Rule 60(b)(6) Motion for Relief, Asserting His
Actual Innocence, Is in conterary and/or conflict with its own

- Decisional Law, and/or this Court's Precedent Decisional law,
on Claims of Actual Innocence.

=h

The Petitionar vespecti ully submits and strongly conteands that,

r\

the Third Circuit's decision for denying Petitionar a Certificate of

Appealability and/or Ryl ef pu ant to Rule 60(b){6), assetting his
actual innocence pireadicated on trial counsel's ineffectiveness
assistance, is wholly incorcect, and, is in contrary to its own
decisional law, or, this Honorable Court's Precedent Decisional law,

asserting and/or implizating One's Actual Innocence.

First and foremost, Our society views the conviction of an innocent
person as -pernaps the most grievous mistake our judizial system can
commlt, Reflecting the gravity of such an affront to liberty, the

£ - w . . . » K3
fundamental miscarviage of justice exception has avolved to allow

=

habeas corpus petitioner's to litigate their constitutional clains

despite cevtain procedural bars if a petitioner can make a credible



showlng of actiaal innocence.

In Mcquiggin v. Perkins, 569 U.S. 383, 133 5.CT. 1924, 185 iL.ed.2d
1019{2013), this Honorable' Court extended this doctrine to allow
petitioner's who can wmake this showing to overcome the Antitercorism
and Effective Death Penalty Act's("AEDPA") one year statute of
Linitations. In doing so, this Court recognizad that an untimely
petition should not preveat "a petitioner who can adequately
demonstrate his actual innocence from pursuing his clains. The view
. , 1

veflects society's wvalue judgmeat that procedure should yield to

substance when actual innocence is at stake.

Hence,.in Satterfield v. District Attorney of Philadelphia, 872 ¥.3d
152(2017), As articulated by a panel of the Third Circuit Court hald
that, "Whenever a habeas petifioner bases a Rule 69(b)(6) Motion for
Relief én a change in decisional law, the court should evaluate the
nature of the change along with all of the equitable circumstances and
clearly articulate the reasoning underlying its altimate
demonstration." TIn addition, thz Satterfield Panel further héld, "the
McQuigginfs decision allow a petitioner who makes a credible showing
of adtual innocence to pursue his or her constitutional claims aven in
despite of ths AEDPA statute of limitations by utilizing the
fundamental miscarciage of justice axception, which ié gfounded in the
2quitable discretion of Thabeas courst's to sse that federai
constitutional ercor's do not result in the incarceration of innocent

persons, such as in the instant case at bar, the

17}

S
H
I

titioner. See,

Sattefield, 872 %.3d at 159-561.

13.



Heace, Sattecrfield asssrted his Rule 50(b)(6) Motion that McQuiggin's
decision was a change in relevant decisional law effecting the Third
Circuit'é‘ decisional law, and therefore, were an extraordinary
circumstance “-upon whicﬁ his. rule 69{(b)(6) relief may issue.
Sattéfield identified this ruling in McQuiggin handed down saveral
yearé after the district court dismissing his Habeas petition on
remand-as an interveaing change in relevant decisional law that
requires such relief. id, 872 ¥.3d at 159. Mbreover, McQuiggin's
focusad on the fundameatal niscarriage of Jjustice exception, A
doctrine that had previously been applied to allow a petitionsr "to
pursue his constitutional claims... on the merits notwithstanding the
existence of a procedural bar to relief where the petitioner makes "a
credible showing of actual innocence;" 133 S.ct. at 1931. This Court
clarified that the fundamental miscarclége of justice exception would
also permit a petitioner to overcome a pestition that failed to comply
with AEDPA's statute of limitations. Even 50, a petitioner asserting
actual innocence may not avail himself of the exception "unless he
persuades the distrizst court that in light of the new evidence, mo
juror, acting ceasonably, would have voted to find hin guilty beand a
reasonable doubt."id, at 1928, 1935{quoting Scﬁlup v. Delo, 513 1.S.

293, 329, 115 5.CT. 851, 130 L.3d.2d 303{1995)).

14,



Moreover andvintexestinqu speaking, In Reeves v. SCI-Fayette, ET AL,

897 r¥.3d 154(3d.Cir.2018), On Ramand a Panal of the Third Circuit
held that, "Reeves weré to make the showing of Actual Innocence thea
the District Couri Shall revisw his ineffective assistance of zounsal

claim on the merits under the applicable AEDPA standard of review."

id, 2018 U.S. App Lexis at 1.

‘Hence, . Reeves was convicted of robbery, carving a firearin-without a

.

licence, and second degree murder celating to an arimed robbary of a

2as station convience store that resulted in the desath of the store
clevk, Reeves was seatenced to 1life imprisonmeat without the

possibility of parole. He filed a four-month-late habeas petition in

4

< g . " s . . . ’ ' .
federal court asserting ineffective assistance of counssl and seeking

~to excusa his petifion's antimeliaess basad on the Actual Innocence
axception to procedural defaul£ recognized in Schlup v. Delo, 513

J.S. 293, 115 5.CT. 851, "130 1.3d.2d 898(1995), and exteaded to
‘include time«barced‘petitians in McQuiggin. Thus, to qualify for this .
exéeption, Petitioner-Reeves must preseat new, vteliable evidencé

-

showing it is morz likely than not that no reasonable juror would
have voted to. coavict him. See, SChlup, 513 VU.S. at 324, 329. The
Court concluded that Reeves had identified evidence> that may show
Actual Innocence that was a0t pressated to the jury, and thus, the
Panel o5f the Third <Circuit, 'v'céted and remanded for further

proceadings. id, 897 F.3d at 157.
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Hence, Reeves asseried his trial counsel was inefefctive in failing to.
presant at trial, evidence o¢ alternative suspects for the shooting,
his 1eft—handeﬁess, mental zondition at the time of his confession
and history of compulsive lying. Reéeves, conceded that his petition
is late but contend that his exculpatory evideace innon“‘:ates his
Actual Tnnoceace and warraats excusing his untimeliness. id, 897 ¥.3d
i1l

at 160. In Reeves, a Panel of ithe Third Circuilt arii ed and stated

\’)
o
M

that, 'the district court did wot reach the merits of Reeves
ineffective assistance of counsel's claim, because ﬁg hnld that under
the cigcums;ances-presented here, the XKal Anderson avidence is "new",
givea that 1t was kaown, but naot Drésented alléamdLy due to his
commsel's ineffective assistance.'" Thus, we vacate and remand. id.,

897 F.3d at 165.

1

Whereas, instantly, A Panel of the Third Circuit denied a -certificate

of appealability, and, tne:ea ter, denied suggestion for Rehearing En

DO

Bane, aftirming the district court's in deanying petitioners' Rule

50(b){6) Motion for weli asserting his Actual Innocance predicated

\'D

on his trial zounsel'

ineffectiveness assistance in failing to,(1)
Request and/or challenge the failure to Thave Seqguestered all
Prosacutor' witnesses prior to start of trial, hare prior to

commencement of trial an witnesses' had dideantify him,and, were

.

pevinitted to iremain seated in the courtreoom ©

1 1

hrought-out the anbtire
proceadings,(2) file an omaibus pretrial motion for a Line-up, Where

prior to start of trial, no witnesses' had wade any identifizations of

16.



patitioner as the allegad pewpetrator of accusad crimes,(3)objz2et to
he prosscutor's improper and racially motivated use of Peremptory
Challanges in wvinlation of Baston v. Kentucy,and,(4) objz2ct to the

' Confrontation right under the

Prosacutor's vinolation to petitioners
Sixth Amendment, to confront his accusar, where the leading detective
and/or prosacutor made meationed to information, or, witness leading
to the petitioners' arvest, thereby, waving the confidenrtiality and
tevealing the identity of its confidential inforimation/witnesses as
their basis of probable cause to arvest without a wafrant, and not
allowing and/or affording petitioner the opportunity to confront his
accuser at tcial. Thus,  Petitioner conteads that his Rule 60{b){6)
Motion for relief, asserting his Actual Tannocence is predicated on his
trial zounsal's ineffectiveness assistance, and, on the affective
cnange of law by the Court's decision in MeQuiggzin, and, therefore,

effecting the Taird Circuit's decisional law in Satterfield, aad such
warcants axcusing any issue of untimeliness, as indicated by thg Third
Circuit on basis for deaving petitioner celief. |

Hence,  the Petitioner - strongly avers that had, either, or, both,
McQuiggin and/or Satterfield bezn in place at the tine of his initial
habeas corpus proceadings in year of 2006-09, an appropriate showing

of his Actual Innocence aay have allowad him &o overcome his now

untimely  petition and parsae  his  "substantial and meritorious"
ineffective assistance claims. The distrizt court and/or Third Circuit

denied petitioner's Rule 50(b){6 MOL_ on for relief without pnrovidin
E) r

&

any analysis and/oir determination showing if McQuiggin and/or
Satterfield were 0¢ extranrdinary circumstances,or, if, the particular

17.



cas2 at bar,had any 'intevvening =lement to excuss any untimeliness

argument, Further, the district court and/or Taird Circait failad o
address, whether petitioner's rule 60(b){6) Motion had any basis of

relief based on this Court's decision in McQuggin, aad/or its own
decisional law decided in Satterfield was a =cshange in relevant

decisional law, therefore, "an extraordinary circumstance"

to justify
veliaf under vale 60(b){6). Whereas, herein, petitionar conteads avers
that his situation is factually, legally and procedurally analogous to
“hat of this court's decision in MeQuiggin, and, the Third Circuit's
decision9s) in both, Satterfield and Reeves, and therefore, the third
Circult failed to sscure and maintain uniforalty of its own courtfs

previous decisional law on issue,or, assartions to one's Actual

1

Innocence, as asserted in this particular case at bar.

Moreover, the Third Circuitfs' decision 1in deaying petitioner a
ertifizate of appealability, and theveafter, deaying Rehearing En
Banc, ve-affirmning the disteizt court's deaying petitioner vcelieaf
pursaant to Rulea 50(b){6), asserting his 'Actual Innocence' on basis
of being "untinely filad™... At minimun, but constitutionally and
Lwportantly speaking, the Taird Circuit's decision is inconsisteat and
creates confusion in its own Court of Appeals and with this Court on a
very fundameatal and comstitutional iuporiant issue for years to

come. The streiking unfair and utterly in contrary and conflict betwaan
the Third OCirvcuit decision and decision of this Court in

McQuiggin," recognizing that an 'untimely petition' should not prevent

A petitioner who can adequately demonstrate nls Actual Innocence from

Pursuing his claims)' and thevefore, pirocedure should vyield to

sibstance when Actual Innocence is at stake. ID.
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At wminimum, but of constitutional concern, the Third Circuip's
decision has/will create inconsistency and confusion in its own Court
of Appeals on a very fundameatal and imp@rtant constituftional
iséue(One's assertion of Actual Innocence) - for years to come as
demonstrate by the striking contrast between tﬁe decision low and the
"Majority View" of the Third Circuit's opposite conalusions.in the
casa{s) of, Cox v. Hocn; 757 F.3d. 113,13(3d,Cir.2014); Cox v. Horn,
2018 U.S. Dist tLexis, No.00-5183{August 28,2018); Sattecfield and
Reeves, suprafs, and this Honorable Court's decision{s) in Schlup v.
Delo, 513 Wy.S. 298{1995)(noting that petitioners's seeking habeas
relief carvy less of a burden when their convizstions are the vesult of
unfair piroceadings---and the Actual Innocence threshold standard-
applies than whea they have been éonvicted after é fair trial);

McQuiggin v. Perkins, and Buck v. Davis; 137 S.Cr. 759,773, 197

L.3d.2d 1(2917), will have a imaedi re - fatal dimpact on the

extranrdinary importance of | Actual Tanoceace at issue in  this
particular case, and, will affect tens-or-hundreds-of-thousands of
cases. Thus, it is esseatial that this Hoaorable Court intervene now
7 i N7 . 3 P4 IS o1 a4 PR K4 ., wl

Lo provide more clarification and sescurity to the Third Circuit on the
curceat legal ratifications and proper deternination, and/or analysis
of review regardi ing one's asseriions to their ctual Tanoceace', As

implizated and determined by this Honorabls Court's decision{s) in
. . e ~ P |
Schlup, McQuiggins and Bucks, suprajs, and, The Third Circuit's

decision{s) made in, Cox(1), Cox(2), Sattecfield and Reeves, supra's.
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Becausa the Third Circuilt Erconeously and/or wmisapprehended clear and

sattled descisional 1law in this pariicular case regarding one's
assertion of Actual Tanocence, thus, the general importance of the
issues presented, and, the Petitioner's specific importance to nis

Actual Innocence at issue in this cass, Certiorari should be granted.

(B) The Third Civecuit Erced in denying Petitioner a Certificate of

- Appealability on basis that "None of the Claims in His Initial
'Habeas Corpus Proceedings wece dismissed as Untimely", Affirming
the Disteict Court's decision in denying Petitioner Relief Under
Rule 60(b)(6) Asserting his Actual Innocence, It is Contrary,or,
Corflict with its Own Decisional Law, and/or this Court's
Precedent Decisional Law regarding Assertions-of Actual Innocence
Predicated on Trial Counsel's Ineffectiveness Assistance.

Not surprisingly, therefore, the Third Circuit decision below is in
contrary,or, coaflict with well established and settle law of its own
decisional  law in Cox V. Martin Hocn, 757  ¥.3d 113,
118{3d.Cir.2014)(Cox 1), Cox v. Horn, 2018 U.S. Dist Lexis, No.00-
5188{3d.Cir.2018)(Cox 2), Sattecrfield v. DA office of Philadelphia,
872 ¥.3d 152(2017), and, also s2e, Reeves v. SCI-Fayette, et al, 897
F.3d 154(3d.Cir.2018),iand, this Couris decisional law in McQuiggiﬂ V.
Peckins, 569 U.S. 583{2013), and, Buck v. Davis, 137 3.CT. 759; 778,

197 1L.3d.24 1(2017). The Third Circult ruling conflicis with the

decisions of the soveraning body o0f decisional and Precadeat law
4 g VA

between its own court and this Honorable Court, and all material and

3

(my

erly and

v

points of facts, or, law. Thus, the Third Circuit got it ut
wholly wrong in denying Petitioner a certificate of appealability on

basis that’ "none:of the issues in petitionmer's initial Habeas Corpus

proceedings were dismissed as untimely", and thevefore, A certificate
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of appealability should be zranted. Ses, Slack v. McDaniel, 529 Y.S.
473, 484(2000)(certificate of appealability warcanted where prisoner

ti

(0]
o
.

show that jurists of reason would find it debatable whether p¢
stated valid claim of denial of constituzional right and that jurists

of reason would find it debatablas whether distrizc:i court was correct

in its procedural ruling). id.

The Third OGircuit's interpretation and/or decision in deaying a

certificate of appealability on basis that,'None of the issues in

p°t1t10ner s initial habeas corpus _pr oveedlngs were dismissed as

untimely" VEE Wrong, and/ox had essantially foreclosa,or,
lnappropriately, misappirahended,or, wholly overlooked  important
f 1

acts,or,law in this partizular cass at bar. As an examgle'

O June 20, 2006, Petitioner initiated his habeas Corpus Proceedings
Y C]_ > of Habeas Coirvis Petitioi 1 > Petiti £ nim
Dy iiling of Habeas Corpuas Petitinn., (DK NO.1). The Petition Ior a

Writ Habeas Corpis was amended three times. (DK NO(s) 10,33,35). The

nabeas corpus  proceedings were initiated on petitioner's amended

h

petition for a writ of habeas corpus. (DK N0.35). filed on October 29,

2007. Subssquently, on Septamber 23, 2009, the district court for the
Middle District of Peansylvania denied petitionex's petition fow
dabeas Corpus relief. The .Distri;t Court denied relief as to all
axhausted issues, and, in addition, petitioner's 'unexhausted claims'

—— ittt " s . . . e e S

specifically, Claim(s) at #9{ineffective assistance of counsal) were

deniad due to procedural default, (A_A; at p.g 10). Therefore, the

D

itioner's Claims at #9 weve denied due to procedural default habeas

\\\f
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COTPIlS. proce adings, which were dismissed due to pjoceiunal default (A~

4,at p.g 10), such are the exact same 1aln /issues that petitioner
asserigs his "Actual TInnoceance' predicated on his trial comsal's
inhffectivenessl gésistance fof faiting to constitutionally and
reasonably defend and protect his 'Actual Innocence', and such issues
are as follows:

Petitioner asseris andfor alleges the £ollowing issues of his trial

commsal's ~ined

=t
-

ectiveness assistance, as initially raised during
habeas corpus proceadings that were disamissed due to procedural
defanlt, therefore, re-asseris the following ineffective assistance of

trial zounsel for failing to:

{A) Request and/o» inake challanga to the failure to have Segiestered
it . . . - . N . . s

ALY Prose sution's witnesses' pirior to start of trlal, Where prior to
commencement of trial no identifizations were made of petitioner, as

the perpetrator of alleged crimes,

(B) file and litigate an onmnibus Pretrial Motion requesting for a
D, - . -L l. - oot - i~ - . - . 3 M - c PR -L
Pretrial Line-up, Where prior to commencement  of trial no

prosacution's witnesses' had identify petitioner as pewpetrator of

allegad crines committed,

(C) ODJEC; and/or imake challenge to the Prosecubtor's ilaproper and
racially motivated and/or base uss of Peremptory Challenges by

2xcluding "Potential Black Juror's" from petitioner's jury trial, and,
& , ) 3
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(D) Obj2ct ‘and/or maks challenge to the leading Tavestigating Officer,
and-‘thereafter, the Prosacutor 's' violation to Petitioner's 3ixth
Ameadnent Confrontation wright, to confront and cross examined his
accusay, ‘Where refereased and meantioned of é&idence obtained from
statement -of 'Confidential Informant'("CI)") that was utilized as
Sasis to orchestrate and dinitiate petitioner's arcest withouf a
warcan: and suSficisnt  probable cause, thereafter, waving the
Confidentiality of thenWLfﬂﬁab, and, failing to produce the body of

witness at trial, thus, deaying petitioner of the right to confront

TS R ]
nLs accusais,

See, A-4, at p.g 4-5,pp.A-E and, at p.g 10.

~Hence, givea this observétion ﬁbout the fundamental and constitutional
importance of Petitioner's Actual Innocence predicated on his trial
counsel's ineffectiveness assistance, the fundamental—miscarriage~of—
-justi:e_ 2xception and this Honorable Court's Precedent holding in
Schlup, McQuiggin.and‘Buck, supra's more broadly is apbiicable to the
instant case at bar. Bezause petitioner’'s caée ;ontains both
"Extcaocdinary Circumstances" and '"“Intecvening FEquities", thus, can,
making reqiaired showing of Actual Innodencé, and bHoth the District
Couré and/or Third Circuit failed to apply and/or deternined whether
such a showing could be made,or, orovide petitioner with the

opportunity. Taus, in detewviaining if could made such a showing of

-
w
[

Actual Innocence,therefore, its only proper to briafly look least,
one of petitioner's 1issues of trial counsel's ineffective assistance

claius, oirior to and/or during treibunal proces ilnp"'
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1
H

First and forsmost, an accusad has an absolute wight to efiective and
competent assistance of counsel at trial, such is a bedrock principls
in our jurists system. See, Gideon v. Wainwright, 372 YJ.S. 335{1953);
also s=2e, Strickland v. Washington, 455 U.S. 668{1934). Undes

£

Strickland test, with regard to claims of ineffective assistance of

T
Q‘a

zounsal, A petitioner wnust satisfy the two prong test set forth

Fherein, First, the petitionar must show that counsel's repiresentation
was deficzient, which repiesaatation fell below an objective staandazd

of reasonableness, aad, Second, must demonstrate prejudize. A
petitioner must show that "there 1is a reasonable probability that",
but  for counsel's unprofessional ewvcor's, the vresult of the

proceadings would have beesa different. A reasonable probability

'-ﬁ
[l
[e]
‘.4.
...o
e

to undernine confideace in the outcome. id, at 694.

Hence, the petitioner avers that in one{l) oui-of-3ix neritorious

clains of ineffective assistance of trial counsel, Where hae asseris

als Actual Ianocence predizated on his trial zounsel's ineffectiveness

assistance in failing to, "Request and/or make challenge to the
1

£33 ~ T . 1 . .
failure to have Sequestered "ALL" prosscution's witnesses' prior to

start of trial, Where pirior to commeacement of trial no witnesses' had

identify petitioner was the perpetrator of accussad crimes.

Interestingly speaking, the issue were siganificant because it lead to
o) >

patitionar's convizction. The petitioner was allegedly accused and

charzged with Nine{9) separate counts of arin vobbary, and, prior to
start of pefitioner's trial, neithesr, his trial counsal,
prosacutor,or, the Court sought to have all the prosecution's

P4 B o o ! - . . K s . -
Wwitnesse2s saquestered ,or, removed from Courtroom, therefore, the
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prosacution chose to have its witnessas' to ideatify petitionar f{owx

e

the first tima, while sesated at counsal's tabla in open court,
appfoximately 2ight{8) and a half months between the time »of his
arcest and time had passed, being the only person of color pirasent,
and, after being charged with Nine{9) separate counts of ara robbary
]

and all prosacution's witnesses' allowed and/or vperialtted to remain

s2ated and attend thiouagh-out the L_Lbunal proceadings, aad, hear all

Other witnesses' testinonies accusing petitionar of allegad criues
comaitted. Thevefore, subsaquently, petitioner was foimd guilty on all

alleged charges and crimes. This suggestiveness and highly prejudicial
and  inhereat in this type »of identifications »f the accused are
palpably clear. See, Manson v. Brenithwaite, 432 Y.S. 93{1977), aad,

also sea2, Commonwealth v. Fant, 391 A.2d 1040(1973).

e

Thus, wunder the £first part of Strickland test, petitioner must
demonstrate that his counsal's performance was defisient. Ta 2001, the

time of petitioner's trial, 'it was clear and settled law wregarding

the seqilestration of witnessas', 'the purposs of s2questration is to

1

r testinony with that preseated by

preveat a witness from moldi the
dther witness. Commonwealth v. Counterman, 719 A.2d 284 {1933){quoting

and citing, Manson, supra). Importantly Noted, at the time of

petitioner's trial in 2001, Rula 515 of the Peansylvaanla Rules of
Evidence, provides in pertineat pari:
1"y (R} 1 . R .« . . . B ] 1 ~ .
LA]"t the request of a party or on its own motion, the Court may
order witnesses sequestered so they cannot leara of the testimony of

nther witnesses,
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Whereas, here, the gpbit1on°: f trial zoumsel did not, at any relevant
time, oppose, or, made challenge to the underlying suggzestive and
highly prejudizial trial =2rvor comnitied, and therefore, a reasonable
and competent rr al counssl should have kaown, such as herein, where
petitionar was acciasad of commitiing aine{9) counts of arim robbery

against nine(9) separate individuals, where between ithe time of arrcest

and trial, approximately eight{8) and a half months has passad

, 0o
identifizations procedures were utilized in an effori to have any of

=1 - . — .
the prosecution's witnesses

o

o ideantify him as the perpetrator of the

accused rimes committed, thus, oe

‘_].
\n

ng and/or allowing all

witnesses o remain seated in the court proceedings without being

N
s2questered, and/or  vemoved from the courtroom, and  making
identifications o»f petitioner 1in open court, and without . aay

objections, and/or challenges made, whatsoever by trial zounsel, and

therefore, such constitutes to couns2l's perforimance falling below an
objective standard of reasonableness. Strickland, supra.

The Prejudice Proag of Strickland test, must show that counsel's
omissions were prejudicial, aand suffered thereby. ~Petitioner allege

where all  prosecutions’

i_lo

itnessas ware permitied and/or not
sequestered and allowed to remain ssated in the couriroonm throughout
irial proceedings, hearing sach and bther witnesses testimonles, while
thioughout entire trial proce edlngs counsal remained unopposad and
quite, thereby, allowing petitioner to endure such unfair, uuju“* and

ERE )

flawed tribunal proceedings, and therefore, counsal's omission
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prejudice petitioner, and thus, his conviction was the resalt of said

unfair, flawed, and, at constitutional srcor proceedings. See, Schlup
V. Delo,. 513 U.S. 298{1995)(noting that: petitioners” seaking habeas
reliaf carcy less of a burdea when their convictions are the result of

unfair proceadings-and the Actual Innocence . threshold standard

applies, than when they have been coavicied after a fair trial).

Tn Buck v. Davis, 137 3.CT. 759,778{2017), this Honorable Court held
and stated that:

- '"the saverity of the underlying <constitutional
violation is an equitable factor that may supporc a finding of
extrordinary circumstandées under Ruls 60(b)(6), asserting Actual
Innocence predicated on trial counsal's ineffectiveness assistance.
The appellant in Buck sought to vacate the court's judgement so he
could present an "otherwise defaulted'" claim of ineffective assistance
of trial counsel, 1d, 137 5.CL. at 777-79. Thus, the Court held that,
if, appellant can wmake a showing of Actual Innoceace, alone,or, in
combination with substantial and meritorious claims of ineffective
assistance of counssl, the Courts' decision in McQuigzin, is almost
certainly an exceptional circunstances." :

Hence, from the onsst both the District Court and/ér the Third Circuit
got 1t utterly aand wholly wrong, or, inappropriately overlooked
significant and sufficient points of material facts, or,  law in
denying petitionar a cercificate of appealability on basis; "none of

ggg__issues in _Eetitioners' initial habeas 1ggggg§_lﬂgggeediqg§ were

dimsissed as untimely'". (A-2)(A=3). However, interestingly, this was

' claims 1in "initial nabeas corpus

case not the case, peiitioners
proceadings were dismissed as untimely, specifically, Claim#9,
petitioner asserted claims of ineffective assistance of counsel, thas,

clains at #9, are the exact same clains/issues that asseris his
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Actual Innodence predicated on his trial counsel's ineffectiveness
assistance for failing to reésonably and constitutionally-defend and
protect his Actual Innocence. See, (A-4, at p.g. 4-5[pp.A-E] & p.g
10). Moreover, becauss petitioner claims of constitutional evrcor-
coumsel's uﬁreasonable and ineffective assistance during tribunal
proceadings, or, failure to challeage unfair and unconstitutional
proceadings, is.the Teason wny Actual Innocence exception could apply
to this parti:ulﬁr cas2 at bar, .the gravity of that ervor beass on the
1

weight of petitionars', McQuiggin and Satterfield claim. Therefors,

the District Court and/or Third Circuit got it utterly and wholly

wrong in deaying petitioner a certificate of appealability on basis

that, 'mone of the issues in_ petitioners' initial habeas corpus

proceedings were dismissed as untimely', therefore, veasonable jurists
would  find  its  decision  debatable,or, wrong, thias, opetitionex
constitutional right was violated. See, Slack v. McDaniel, supra.

Hence, a ceritificate of appealability should have been issued in ihis

paritizular case at bai.

C. The Third Circuitfs Decision Distérts' Rule 60(b)(6) of the
Federal Rules Of Civil Procedurals('"FRCP") '
.Givea ithe inconsistency of the holding below with the uniforia of prior
decisions comiag from the Third dCircuait, it comes as an utterly
surpirise that the Third Circuit's analysis on the merits in the case
at bar, 1is insupportaﬁlaa .Under the Third Circait's holding and
reasoning, "Petitioner Rule 60(b)(6) Motion for Relief, asserting his
Actual Innoceace was ﬁntime_y'filed pursuant to Fed.R.Civ.P. 60(c)(1),

and, fails because '"mone of the issues in his initial habeas corpus
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proceedings were dismissed as untimely'™. (A-2). The Third Circuit's

approazh thus makes Rule 60(b)(6) dete: -gination and/or veview turn on

a wholly artifical inquiry--- whether the requlrement of Rule 50(b)(6)

1

woiuld be satisfiad in the imaginary circumstances that the case fits

or falls within extraordinazy circumstances, and/or contains
intervencing equities --- and eantirely dlscexa -ds the astual situation

€

presented to the district sourt by the cts and/or =2vidence, therein,

or, it requirefs] a couri to igoore imporiaat and relevant

L - [

inforwmation, facts,or, extraordinary circumstances that sits squarely
in front of it when deciding whether in reviewing a particular case,
i1f there exists, or, determines extrao rdina y‘ circunstances that
waircants rellef, such as, asseriions té one's Actual Innoceance. The
Third Circuit's dedision is flatly incoasistent with well rooted dnd

sattled Language, history and purposas of Rule 60(b){6).

Thus, Rule 50(b)(6 for example-the provision at issuae in ithis case
b \ \ 9

provides that, "is a catch-all provision that authorizes a court to

orant relief from a f£final judgmeat for "aay... veason" other than
thess listsd elsewhere in the rule. Fed.R.Civ.P. 80{(b)(6)... As

noted .at the outset, cousis are to dispeass fnalr broad powers under
“Rals 60(b)(6), ‘only in "extraérdinary circumstances where, without
such relief, an extreme and unexpected hardship would occur." See,
Sawaka v. Healtheast, Inc., 989 ¥.2d 133, 140{3d.Cir.1993); Cox v.
Hoen, 757 ¥.3d 113{3d4.Cir.2014)(Cox 1); Cox v. Horn, 2018 U.S. Dist
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axis, No.00-5183(Aug. 28,2018)(Cox 2); Sattecfield v. DA Office of
Philadelphia, 872 ¥.3d 152(3d,Cir.2017); and also see, McQuiggin V.
Perkins, 569 U.S. 333{2013); Buck v. Davis, 137 5.CT. 739, 773, 197
L.3d.24 1(2517). | -

In Cox v. Horn(Cox 1), A Panel of the Third JCircuit articulated,

1

established and stated:

"that change in decisional law may-when paired with
certain circumstances-justify Rale 60(b)(6) relief in Habeas Corous
proceadings, separately, aad, perhaps:aore importantly, the panel
2xplained, that the nature of the changd in decisional law wmust be
weighed appropriately in the analysis of pertineat equitable factors."
/57 F.3d at -122. A distriect colri addressing a Rule 60 mnotion
premisad on a change in decisional law wust examine the full oanvoly
0f equitable circumstances in the particular case bafore readering a
decision, in the particular matter, .the district court did nox
artizulate,or, wusad any of the established-requisite equitable
analysis and/or factors,  i.e., petitioners' claims _of Actual
Innocence, and, Ineffective Assistance of Counsel, and Fherefore, "ifs
assessment thereto petitioners' Rule 60(b)(6) Motion for velief
constitutes to an abuse of discretion becanse it based its decision
upon a clearly erconeous f£inding of fact, an erconeous conclusion of
Law,or, an impropeir application of law to fast, and therefore, a
reasonable. jurists would find the district couri's decision denying
petitioner's Rule 50(b)(6) Motion for velief, debatabls."Id.

In Satterfield v. DA Office of philadelphia, A Panel of the Third

“Circult Court of Appeals had actizulated .and held that:

3 "Separately, and perhaps most importantly, We explain
that the nature of the change in decisional law nust be weighed
appiropriately in  the analysis of pertineat equitabls factors,
McQuiggin i1mplicates the fundameatal oprinciple of avoiding ~ the
conviction of an ianoceant man and attempt to prevent such a mistake
throiagh  the  fundameantal miscarciage of justice exception, It
Satterfield can make the reguired credible showing of Actual Innocence
to avail himself of the fundamental miscarciage of justize axception

had McQuiggin been decided when his petition was disaissed equitable
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analysis would weigh heavily in favor of deeming McQuiggin's change of
law, as applied to Satterfield's cas2, an exceptional circumstances
justifying Rule 50{(b)(6) reli=f. Whilzs Sattecrfield's ability to show
Actual TInnocence is gm0t case daterminative in that the district court
must weigh all of the aquitabls factors as guided by precedeat, "We
clarify that the nature of the change in law cannot be divorced fronm
the analysis."" 1Id, 872 ¥.3d at 155.

In  McQuiggin v. Perkins, this Hoaorable Court established and

reasoned, and held:

.

"We extended the miscarriage~of-justice-
axceptiion~-doctrine to allow petitioners' who can make a showing of
Actual TInnocence to overcome the Antitervoism and Hffeciive Death
Penalty Act{"AEDPA") one-year statute of linltations. In doing so,
the Court recognized that an untimely petition should not prevent a

Petitioner who can adequately demonstrate his Actual Tnnocence from
T T T e e e '-—__'_—_‘ ________ ——_—‘—_—_—_—_—_——_'_. —_————m -
pursuing his claims.” This viaw reflects society's wvalue judgment that

procedure should vyield to substancs whea Astual Innocence is  at
- "o 9 - . ~ -
stake." 133 5.CTr. at 1931,

In Buck v. Davis, this Honorabls Court reasoned and stated,

. "the saverity of the underlying constitutional
violation 1is. an equitable factor that wmay supporit a finding of
extranordinary circumstances under Rulz 50(b){(6). The appellant in
Buck sought to wvacate the couri's judgmeat so he could pressa: an
" . . . . - o . . 1"

otherwise defaulted claim of ineffective assistance of trial counsel
S IdTTI3TTSICT T TAS TSI 0T TTaus, 1t appellant-Buck can maks a4 showing
of Actual Innocence, along, or, in combination with substantial aand
meritorious claims of ineffective assistance of counsel, McQuiggin's
change in law is almost certainly an exceptional zirciamstance, and,
thus, the district couri failed to consider weighing thess factors in
favor of finding extraordinary circumstances, and such constitutes an
abuse of discretion, and therefore, jurists of reason would find the
district court's decision in deaying appellant-Buck , relief undes
Rule 60(b){(6) of Fed.R.Civ.P., as debatable, and/or wrong. Supra.
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Appareatly, Dboth the Distrist OCourt and/or the Third Circuit
orgotien,or, failad to acknowledge the purpose of Rule 50(b)(6) of
Fed.R.Civ.P.... Rule 50(b){6) is a catch-all orovision that authorizes
a Court o grant relief from a final judgment for "aay... reason"
other than those listed elsewhere in the wula. Fed.R.Civ.P.. As naoted
from the onsat, Courts are dispeass their broad powers undes 60(b)(6)
oaly in "extraordinary circuns stances", where without such relief, an
extreme and unexpected hardship would occur. Sawka, 98§.F.Zd at 140,
"

Thuas, the fundamental point of Rule 60(b)(6) is that it provides "a

icul

J$)

hey

(g

pa

i

grand reservolr of equitable power to do justicer in a
cas2”. See, Hall wv. Cmty, Mental health Ctr, .772 .24 42,
45{3d.Cir.1835)(internal ﬁuotation marks omitted). A movant, of
course, bears the burden of establishing entitlement to such equitaﬁle
relief, which, again, will be granted only under extraordinary
circumstance. McQuiggin, 133 35.CT. at 1931, But, A dis ct court
mdst consider the full méasure of any properly ;resented facts and
circamstances attendant to the movant's request, 1ID.
Moreover, the Third Circuit's holding £finds no suppori in  the
Language,orr, well established and sa=ttled goveruing body of decisional
law regarding Ruls 50(b)(6), whizh nowhere suggests and/or agrees that -
the existencs ﬁo dénying relisf under Rule 69 on - basis of being
"untimely filed and/or Wone of the issues in a petitioners' initial

habeas corpus proceadings were dismissad as untimely", is just,or, the

\'D

court could apply just unfair and illegitimate critevia to guch
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hypothetical reviaw to Rulzs 60{(b)(6) Motion for reliaf, that assurzedly
never should ocecure, To the contrary, a distrizt court must consider

the full measure of any properly pressated fa

O
-r
Ui
o
o5
jo'
4

_ruumstances
atteaded to a movant's Rule 50(b)(6) Motion for celief. Cox, 757 F.3d
at 122. Thus, the third Circuit has aopplied, a flexible, multifactor
appirnash Lo Rule 50(b)(6) mo: ions, including thoss built HpON . post-

1,

judgment . change in the law, that take:

1

into accowmit all the

Ul

particulars of a movant's case. See, Coltec Indus, Inc, v. Hobgood,
230 ¥.3d 262, 274(3d.Cir.2002){(noti ing, in the context of a rule
50(b)(6) analysis, the propriety of “explicitly  cons idering
"equitabla factors", in addition to a change in law). Lasky v. Cont'i
Prods. Co:p, 804 F.2d4 250,256{3d4.Cir.1985)(citing multiple faciors a
district court may coasider in assessing a motion under Rule
50(b)(6)). Hence,_a district court 'must' waigh all »f the eqﬂitable
factors as guilded by precedent, the court have clarify that the nature
of the change in law cannot be divorced Ffrom that analysis. See,

Satterfield, 872 ¥.3d at 155.

Whereas, here, the Third Circult. and/or Distrizt Court. droppad the

ball utterly in failing to apply established standards of review to

V7]
(%
la

. 4 o - ) . .
Rule 60(b)(6) motion for veli=f, asserting claim of Actual Innocence
predizated on irial counsel's ineffectiveness assistance for failing
to reasonable defend and protect petitioners' Av-ual Innoceace

Petitioner contends that had, either, or, both, McQuiggin annd/or

Satterfield besn in place at the time of his original/initial habeas
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corpus proceadings, in  2006-09, thus, his defaulted ineffective

assistance claimns of trial counsel would have allowed him to overcone

e

1is initimely and/or proceﬁurally defaulted petition and pussue his
fSuo°~ ntially and - Meriorious' ’inéffective assistance claimns,
fherefrom, demonstrate and establish his "Actual Innosence. Heace,
if petitioner were proviaed the opportunity to demonstrate his astual
innocence, surely and, undoubteadly, such could occﬁr,alang with,or,
in combination with his !substantially and me;itoiious' claims of
ineffective assistance of counsel, and therefore, either,or, both
casas, McQu1ggln and/or Sattecrfield's Vna1oo.inv1aw is almost, without

'extraordinary civcumstance'
y y

any question whazsoever, cercalnly an
and thus, the Third Circuit and/or Distrizt Court failad to apply aand

weigh in these factors in finding extraordinary circumstances,or,

intervening equities, in the particular case at bar, and therefore,
such constitutes utterly and wholly at ervor, aad, A juror of reason

oould/would find that the Third Circuoit and/or Distrizt Court's

"y
v
=l

decisions' in denying petitioner a zeri

) (6

Procedures, as debatable, and, petitioners' constitutional right were

e ficate of appealability froa
the denilal of relief under Rule 50{b ) of Federal Rulas of Civil
violated. See, Schlup, 513 ¥U.S. at315-17(noting that petitioners
<ing habeas relisf carcy less of 'a burden when their convictions
are the vesult of unfair o-oveadlngo-J-and the Actual TInnocence

threst old standard applies-than when r1ﬁ have been convicted after a
. r . .
a

7



Indead, contradicting the premise of its holding in the case at bar,

1 1

the Third OCircuit itself recogaized that the Ruls 60(b)(6) criteria

ought to be applied in light of the actiual circunstances bdbefore a

court. Taus, intezpreting the "commonalty" requirement and/or standard

of review on Rule $0(b){6) Motion for celief, the Third Circuit, wrote
and held: ' .

"~ 3 . ) . o o 3
Separately, and perhaps more importantly, WE =axplain

.that the naature of the changs in decisional 1av must  be wmlole:
dobroprla ély in the analysis of peritineat factors, MuQu1g in

implicates the fundameatal principle of aveoiding the conviction »f an

,“nnOt_n; man and attempt &o prevent such a aistake through the
undameﬂu—mlsvarLlavm«o)-Ju>t1cp . exception, S an exceptional

circumstance justifying Rule 69(b)(6) relief, .and, the courcs must
weigh all of the equitable factors as guided by pr ceinnx, WE clarify
that the, naturze of the change in law cannot be divorced Trom that
naly51s. Sattecfield, 872 ¥.3d at 155.

Heace, the Third <Circuit's tholding in  denying petitionsr a

ate of appealability affirming the District Court's denial to

oer

f

1
i

relis=f puarsaant to Rule 60(b){(6) Motion, assariting claim of Actual

Tonocence predicated on trial counsel's ineffectiveness assistance is
ndt, and cannot be sguared with the more astablished and rooted
génetal principle .used to apply Rule 60(b)(6) motions. There s 1o
legitimatejor, legally sounded reason why the Third Circait lack of
ipquiry inuo‘ the district court's failure o apply the proper
evaluation to whether the atteaded change of law, along, or, with all
of the aquitable circumstances and clearly articulate ;, and provide,

any reasoning underliying its ultimate deteriminations, and thevefoie,

the task of weighing any or all equitable factors in order to grant
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or deny a Fed.R.Civ.P. 60(b)(6) Motion in a habeas proceedings. The
Third Circuilt failed to apply these equitable factors. By the same
Loken, the Third Circualt insistence on applying an unfavor and/or

rronenus and  inappiropriat factors in . reviewing and deaying

]
W
= h

petitioners' Rulz 60(b)(6) Motion for wveliaf, without taking into

1 .

azcount the back-fall,or, its disastrous 2ffect" on petitioner, thus,
. " . ¥ [ 4 T <!
equally infected dits conclusion that Actual Innocence/Petitioners

aypothetically have differeat interests, aad/or cire amstances -in

pursaing  their c¢lailas, thereby, rvendering their vepressatations

.

inadequate, In this particular case the decision bhelow should not

’

stand, where a wmiscarviagze of justice has occur, where a "Actual
Innocent!"  pesson  cannot  and  is  not  afforded the fair and
constitutional opportunity to pursue his Actual Innocence, and without

the Court's interveaing, an extreme and unexpected hardship would

occurr, instantly, an \ taal Innocent person bheing suabjected to

I

)

prolonged and unnecessary imprisonmeant.

CONCLUSION

The Petition for A Writ of Certiorari should be

Respectfully subaitted,

/s/ C}ﬂzzbfﬁzbu{z/ Lﬁgécgé%g,

Mlcnael Wdlk ¢“P 8 84
5CT- qunan&don ' ]
1100 Pike Street

Huntlngdon, Pa, 16654

Pro_Se Petltloner

October 26, 2021
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