UNPUBLISHED

'UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 20-7214

HARRY SHAROD JAMES,
Plaintiff - Appellant,
! . \

ROY COOPER; JOSH STEIN; KENNETH E. LASSITER; CHRIS WOODS;
STATE OF NORTH CAROLINA,

’ * Defendants - Appellees.

Appeal from the United States District Court for the Eastern District of North Carolina, at
Raleigh. Terrence W. Boyle, District Judge. (5:19-ct-03029-BO)

Submitted: August 20, 2021 Decided: September 27, 2021

Before FLOYD and RUSHING, Circuit Judges, and KEENAN, Senior Circuit Judge.

Affirmed by unpublished per curiam opinion.

Harry Sharod James, Appellant Pro Se.

Unpublished opinions are not binding precedent in this circuit.

Aggendif A




PER CURIAM:
Harry Sharod James appeals the district court’s order dismissing his 42 U.S.C.
§ 1983 complaint. We have reviewed the record and find no reversible error. Accordingly,

we affirm for the reasons stated by the district court. James v. Cooper, No. 5:19-ct-03029-

BO (E.D.N.C. Aug. 7, 2020). We dispense with oral argument because the facts and legal

contentions are adequately presented in the materials before this court and argument would
not aid the decisional process.

AFFIRMED




IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
' - WESTERN DIVISION

NO. 5:19-CT-3029-BO"

&

HARRY SHAROD JAMES,
Plaintiff,

\2 ORDER
ROY COOPER, JOSH STEIN,
KENNETH E. LASSITER, - CHRIS
WOODS, and THE STATE OF NORTH
CAROLINA,

Defendants.

The matter now comes before the court on plaintiff’s motion for summary judgment (DE 33).

Also before the court is defendants’ motion to dismiss pursuant to Federal Rules of Civil Procedure

12(b)(1)(2), and (6) (DE 35). The issues raised are ripe for adjudication. For the following reasons,

. the court grants defendants’ motion to dismiss, denies plaintiff’s motion for summary judgment, and
dismisses plainiiﬁ’s remaining clafms pursuant to 28 U.S.C. § 1915(e)(2)(B)(ii).

STATEMENT Of‘ THE bASE

On January 24, 2019, plaintiff Harry Sharod James (“plaintiff), a state inmate incarcerated

at Hyde Correctional Institution (“Hyde™), filed this civil rights action pro se pursuant to 42 U.S.C.

§. 1983, on a hand-written document. The céurt..subsequentiy_cntcrcd.. a notice- of deficiency

instructing plaintiff thét he must file his complaint on the proper form. On February 2, 2019,

plaintiff complied. Plaintiff alleges defendants Roy Cooper (“Cooper”), Josh Stein (“Stein™),

Kenneth E. Lassiter (“Lassiter”), Chris Woods (“Woods”), and the State of North Carolina denied
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him access to, courts in violation of the First Amendment to the United States Constitution. In
particular, plaintiff asserts that he is being “deprived of the Fundamental Constitutional right of
access to the courts held to require prison authoriﬁes to assist inmates in the preparation and filing
of meaningful lcgal papers by prowdmg pnsoners w1th meamngful effecuve, and adequate law

I Ty

libraries or meamngﬁll, eﬁ'ectlve, and adequatc assmtance from persons tramed in the law.” (Am.

Compl. (DE 6), p 6) On September 13, 2019 scvcral inmates mcarcerated at Hyde filed a notice
of intent to procccd wlxth plamnff asa class actlon See (DE 22)

.. OnJanuary 24,2020; plaintiff filed a motion for summary judgment. Then, on February 24;.
2020, defendants moved to dismiss plaintiff’s action, arguing that the court lacks subject matter.and
personal jurisdiction, Defendants also argue that the court should dismiss this action because
plaintiff failed to state a claim upon which relief may be granted. Plaintiff responded. . . .,

me mnte he e STATEMEN'T OF FACTS - - Cee s
The North Carolma Department of Pubhc Safcty (“NCDPS”) “no iongcr has law libraries;
. instead, to provxde prisoners w1th meampgful access' to courts NCDPS contracts with [North
Carolina Pnsoncr Legal Semces (“N CPLS”)] a non-proﬁt lcgal servmes program to provide
limited civil rcpresentatlon to molatcs mcarceratcd in North Carolma pnsons ” Coffee v. North
Carolina Prisoner. Legal Seﬂlces, No 3: 18-cv-00351 2020 WL 4194848 at* 1,02 (W.D.N.C. July
21, 2020) (citing Sxmth V. Bounds, 657 F. Supp. 1327, 1328 n.1 (E D.N.C. 1986), aff’d, 813 F.2d

1299 (4th Cir. 1987); Wrenn_v. Freeman, 894 F. Supp. 244, 247-48 (EDN.C. 1995)). On

! pursuant to this court’s Standing Order 17-SO-3, plaintiff accepted the appointment of NCPLS to assist
with conducting discovery. See (DE 19). Defendants, however, moved to dismiss plaintiff’s action, pursuant to
Rules: 12(b)1), (2), and (6), prior to the court’s issuance of a scheduling order setting a period of discovery,

2
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November 19, 201 8, plaintiff filed a grievance at Hyde complaining that he doe's not have adequate:
access to a law library. The grievance provided in pertinent part: = - .~ === 1., .

North Carélina State Constitution . . . fecognizé my inalienable rights - % vz
to apply to the General Assembly for the redress of grievances, Equal
Protection of the law, the right of Inquiry into réstraints on Liberty.” .. v =
.. The Constitution for the United States of America Secures my
' © fundamental right to petition the governmerit for the redréss of any » .~ * = -’
. grievance. The reasonlam writing this gnevance dofsic] to fact and
** law, Fdo not Have adequate access to a Taw libraryr North Carolina ¢
Prisoner Legal Services is limited to what they can do for oﬁ'enders
who are incarceratéed. - - ” ' co4 T

((DE 1-1),p. 2). As a retedy,plaintiff requested that the NCDPS provide “offenders with a law
library with ’pr'eéedent material, and allow [him]-adequate access to it” so'that he-may“properly

petition the Governinent for the rédress of any Grievance.” (d.) Prison officials provided plaintiff-

the following Step 3% fesponse: ™ . T IR e o LhnawE o i

There is no évidencé that-the prison ‘has!denied this offender the
ability to access the court system. Further, the North Carolina
o " General Assembly ‘has' dirécted the Office of- “Indigént Defense+ -'-* .3
Services to fulfill the constitutional duty to provide inmates with
access to’ the courts' to challenge' ‘their ‘convictions- or prison” " * = v
conditions. This is set by state statute and is not at the direction of
"7 ""NGDPS. NCDPS Polity ind Procedures Chapter G *0200,.Court -5 it i ¢
Related Procedures dated 01/16/2018 states that every offender who .
‘is incarcerated shall be dfforded reasonable accessto the courts: The . "% =71 =+
Department has agreed to contract various attorneys to provide
assistance for offenders. The program is called the Attorney
Assistance Program and is afforded to every offender requesnng
‘assistance. . :

2The North Carolina Department of Public Safety has a three step Administrative Remedy Procedwe -
(“ARP”) which governs the filing of grievances.” Se¢, .g., Moore v. Bennette, 517 F.3d 717, 72} (4th Cir-2008). *

3
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Shortly after plaintiff submitted his grievance, he wrote NCPLS a letter which provided: “1
am writing this letter to ask what are you allowed to do for prisoners incaroer.ated' in the State of
North Carolina.- Also, are you allowed to look up and sent US precedent case law, to help us
research our own case?” .(Id; p. 6). In response, NCPLS informed plaintiff that it could not make -
copies, perform legal research, or provide similar clerical or litigatjon support services to inmates,,
(d. p. . .NQ_PL‘S{_ however,.also. informed plaintiff that it was happy to evaluate his case and
provide him with a legal opinion abpngt the merfts of a possible legal action. (1d.) NCPLS further
info;:megl,plaipt';ff that it cqyld.ppqvigig legal represgntation in meritorious cases, and that it may offer
advioe ip cases in which it could not offer representation. (d) . . . ... -,

.. Petitioner asserts that the‘t;qavgilabilit'y of a law library resulted i.n‘t,he gismissal gf ,_s,gve,rgl ‘
Nqﬁb.cz;{gl‘ings_tatg and fedc_;@l petlnons". hggguse he could not conduct the apprpp;igtg r;sea{q(h i
to present non-frivolous claims. B!::giqtitf specifically cites to.the following three cases: Jﬂgﬁ_&
Q;ar_g’_ql'_s_,‘*}lo. 5:14-I_~1C-2105-F (E.I?.N.C. Sept. ,9’, 2014), a peti;ion for a writ of habcg; corpus
pursuant to 28 U.S.C. § 2254; State of North Carolina v. James, No. :06TC'RS-222466 (Meo;kl;nburg
Cty. Sup, Ct. Sept. 25, 201.8),,3 motion fo.r’. appropriate relief ("MAR?”) ,ﬁle(} in the Mecklenburg
County Superior Com; and James v. qud.g_rg;_gg“ S No. 1'8-CV00328 (V{‘.D.N.("? July 31, 2018), a
civil rights ect.ion ﬁlgd pursuant to 42 USC §._.l.983. S_;oe (Am. Compl. (DE 6), p. 7) Plgiqtiiif‘ 'did ‘
not mention these cases in his November 19, 20}.8 grievance or h@s”sub‘sequent letter to NCPLS. |

Beginning with plaintiff’s above-referenced post-conviction proceedings, he originally filed.
his peﬁﬁqn for)a~w€it of habeas corpus pursuant to 28 U.S.C. § 2254 in this court, and the petition

was transferred to the United States District Court for the Western District of North Carolina on

September 9, 2014, See James, No. 5:14-HC-2105 (Sept. 9, 2014). On October 31, 2014, the

4
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Western District granted plaintiff permission‘to voluntarily dismiss his § 2254 ‘petition without

prejudice. See James v, Daiiiels, No. 3:14-cv-496-FDW (W.D.N.C. Oct. 31;2014). Plaintifflater

ré-filed his § 2254 petition iri the Western District, and the petition was distnissed on the merits.
See Jame§ v. Brickhouse, No. 3:19-cv-00070-FDW (W.D.N.C. May 28; 2020). The action'néw'is’
pending on appeal. Id, (June 8,2020), 7 © T vl T e
" - Onarelated note, plainitiff filed his MAR iri the Mecklénbuirg County Superior Court as part
of hi$ North Carolina State Court post-conviction i)‘robeédings.' Id. ((DE 8-15), p. 12). Plaintiff"
alléged the followiiig claims in'his MAR> “defective indictmerits, inadinissible evidérice entered at
trial, and multiplicitious fsic] and duplicitous iridictments.” " Id. (DE 8-15), p. 12). The Stiperior
Court denied plaintif®s MAR stating that plaintiff had faised his defective indictment claim on
appeal, and that his ‘r'em'ainihg‘ claims were procedurally barred becausé hie failed to taise his claiins
on diréctappeal Id. Notabl§/ plaintiff was represented by cousisel during direct appéal of Kis North

Caiolina State criminal convictions. See State v. James, No. COA11-244, 2011 WL 4917045:(N.C..-

App. Oct. 18, 2011); State v. James, 247 N.C. App. 350,786 S.E2d 73 (2016). 2"
" In addition t6 his post-conviction actions, plaintiff asserts that his lack of access to a law
lib'rary; i)revented fim ‘from pursuing non-frivolous ¢laims in'a’ civil rights actiori-James V.
Pendergrass, No. 18-CV-00328 (W.D.N.C. July 31, 2018). In his civil rights action, plaintiff sued
Sarﬁantha PéndergraSs, an Assistant District Attorney for the State of North Carolina, and Sandra
Wallace-Smith, a Special Deputy Attorney General for the State of North Carolina.” Id. p. 1.
Plaintiff allcged that these défendants failed to move to dismiss his North Carolina State criminal
indictments, resulting in a murder conviction for Which he currently is incarcerated. Plaintiff also

asserted that these defendants failed to file a motion to suppress certain evidence in his uﬁdérlyiﬁg
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criminal proceedings.. Id. pp. 1-2. The presiding judge in the Western District dismissed the action
without prejudice as barred by the United States Supreme Court’s decision in Heck v. Humphrey,
512 US.477(1994). Id. .
; »., DISCUSSION.

A  Standardsof Revisw. . " . -~ G e

: Defpndaﬁts, move to. dismiss plaintiff’s complaint puxsuaﬁt_to Rules 12(b)(1),.(2); and (6).
ARule 12(b)(1) motion challenges the court’s subject matter jurisdiction, and the plaintiff bears the .
burden of showing that federal jurisdiction is appropriate when challenged by the defendant. McNutt
v. Gen. Motors Acceptance Corp., 298 U.S. 178, 189 (1936); Adams v. Bain, 697 F.2d 1213,1219
(4th Cir. 1982). Such a motion may either 1) assert the complaint fails to state facts upon which
subject matter jurisdiction may be based, or 2) attack the existence of subject matter jurisdiction in

fact, apart from the complaint- Adams; 697 F:2d-at 1219.- Under tl.m_fonner assertion, the. moving

party.contends that the complaint “simply fails to alle ge facts upon which subject matter jurisdiction .
canbebased.” Id. In that case, “the [plaintiff], in effect, is afforded the same procedural motion as
he would receive under a Rule 12(b)(6) consideration.” Id, “[A]ll-facts alleged in the complaint are
assumed true, and the motion must be denied if the complaint alleges sufficient facts to invoke
subject matter jurisdiction.” Kerns v. United States, 585 F.3d 187, 192 (4th Cir. 2009).

As for Rule 12(b)(6), a motion to dismiss under Rute 12(b)(6) determines only whether a
claim is.stated; ‘it does. not resolve contests: surrounding the facts, the merits of a claim, or the

applicability of defenses.” Republican Party v. Martin, 980 F.2d 943, 952 (4th Cir: 1992).: A claim

is stated-if the complaint contains “sufficient factual matter, accepted as true,to ‘state a claim to

relief that is plausible on its face.” ” Ashcroft v: Igbal, 556 U.S. 662, 678 (2009) (quoting Bell

Case 5:19-¢t-03029-BO Document 41 Filed 08/07/20 Page 6 of 12




Atlantic Coip. v. Twombly, 550 U.S. 544, 570 (2007)).” In evaluating whether a claim is stated,
“[the] court accepts all well-pled facts as trize and- ’cOnstmés‘ these facts in the light most favorable
to the [plaintiff],” but does not consider “legal conclusions, elements of a cause of action; . .. bare:
 assertions devoid of further factual enhancement],} .".". unwarranted inferences, unreasonable
conclusions, or arguments.” Nemet Chevrolet. Ltd. v. Consumeraffairs.com, Iric.,,.591F.3d 250, 25 5
(4th'Cir.’2009) (citations omitted). In othei*words, thiis plausibility standard requires a-plaintiff to
arti¢ulate facts, that, when accepted as true; démonstrate: that the plaintiff has stated a claim that.

makeés it plausible he is entitled to relief. -Francis v.. Giacomelli; 588 F.3d 186, 193 (4t Cir. 2009) -

(quot'atioh‘s 'omjtte.d). P R _',_"'."~ _“.,»o S S ": e VLT T e et _‘ T

B Addlysi§ ¢ 0 Ten o Too L atHoco ey Ge o

" I.-+ . Subject Matter and Personal Jurisdiction .- = «xts iags Loy e b g
. «-Defenddrits assert that-plaintiff’s official 'eapaci-tyfclail_ng_f"_for mionetary damages are barred ;
by the Eleventh Amendment. Defendants are correct. An action by aprivate party to recovermongy
daniages from state officials in theirofficial capacities is barred by the Eleventh:Amendment: Huang
v. Board of Governors of University of Notth Carolina, 902 F.2d 1'134, 1138 (4th Cir. 1990).: Thus, .
the court GRANTS deféndants’ motion to dismiss plaintiff®s official capacity claims formonetary -
damages. . °
" The court next addresses plaintiff’s official capacity claims against defendants seeking
declaratory and injunctive relief. State officials acting in their official capacities can bé sued for
prospective injunclive or declaratory relief'to comply.with the féderal Constitution.” See Ex parte
Young, 209 U.S. 123 (1908); McBurney v. Cuccinelli, 616 F.3d 393,:399 (4th Cir.22010) (“[Ex parte

Young,] [} permits a federal court to issue prospective, injunctive relief against a state: officer to
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prevent ongoing violations of federal law, on the rationale that such suit is not a suit against the state

for purposes of the Eleventh Amendment.”) (citation omitted); see also, Smith v. Demory, No. 9:19-

1771, 2020 WL 2814330, at *2 (D.S.C, Feb. 21, 2020), adopting R&R, 2020 WL 1181310 (D.S.C.

Mar. 12, 2020). Here, plaintiff secks a.declaratory judgment and injunctive relief related to the

implementation of law libraries in the State of North Carolina, which is prospective in nature.

See (Am, Compl. (DE 6), p. 8)..-Thus, the court DENIES defendants’ motion-to-dismiss plaintiff’s

official capacity claims for injunctive and declaratory relief on this record.? ... ob e

w203 Failure to State a Claim . T

| . . .. Defendants assert that plaintiff fails to state a First Amendment access to courts claim. In

' order to:state a claim for denial of access to the courts, an inmate must show-actual injury or thata.
defendant’s condugt hindered his efforts to pursue a legal claim. See. e.g., Lewis v. Casey, 518 US...
343, 351-52 (1996); Michau v. Charleston County, 434.F.3d 725,.728 (4th Cir, 2006); see also, Fox .
v.-North Carolina Prisoner Legal Services, 751 F. App’x 398, 400 (4th Cir. 218). The United States

Supreme Court held in Lewis that inmates must be provided “a reasonably adequate opportunity to

present claimed violations of fundamental constitutional rights to the courts.” Lewis, 518 U.S. at,

351 (guotation omitted):, The right to access the courts.extends to direct criminal appeals, habeas

e M
corpus proceedings, and civil rights actions challenging conditions of confinement. Id. at 354-55.

?}/ The actual injury requirement mandates that an inmate “demonstrate that a nonfrivolous legal claim
x .

N ———

had been frustrated or-impeded.” Id. at 353, “Impairment of any other litigating capacity is simply

- one of the incidental (and perfectly constitutional) consequences of conviction and incarceration.”

. 3 To the extent defendants Cooper and Stein assert that plaintiff’s action against them in their official
capagities should be dismissed for lack of personal jurisdiction, the court is urable to make a determination on this .
record. . .
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Id. at 355. “The Court in Lewis disclaimed:any of the' Bounds Court’s elabotations upon the right

and to litigaié effectively once in court.”. Mayweather v. Guice, No. 1:17-cv-100-FDW, 2020 WL
594503, at*3 (W.DN.C. Feb: 6,2020) (intémal quotations omitted), af’d, 806 F. App’k 188 (4th
Cir. 2020). T

% Here, plaintiff has not plead any actual ‘injury. Rather, plaintiff makes’ the ‘conclusory
assertion that he was not properly pfepared to litigate his cases énd that his petitions were dismissed
due to “the fact that [he] could not do the proper research to present [] non-frivolous claims.”
See (Am: Compl. (DE6), p. 7). Plaintiff, however, does not poifit to any specific non-frivolous legal
claim which was frustrated  or impeded. With respect ‘to the denial ‘of plaintiff's MAR, the
Mecklenburg County Superior Court primarily denied the motion ‘ds procédurally barred becaiise:
plaintiff did not raise these claims on direct appeal.’ Plaintiff; however; was represerited by counse!
ondirect appeal, and, thus, had his counsel’s assistance in choosing which claims to pursue. ‘In‘any
event, plaintiff has not identified any claim in his MAR which was frustrated or impeded. Plaintiff
likewise'was fiot hindered by his alleged inability to access a lawlibrary inpursting’his above-
referenced civil rights claim, because the claim was clearly Heck barred. As for plaintiff’s habéas
action, he simply has not identified any non-frivolous ¢laim which was frustrated or impeded.* See
Ellis v. Lassiter, No. 18-CT-03046-BO, 2019 WL 5779046, at *6 (E.D.N.C. Nov. 5, 2019) (“[I]n

order to state a claim for denial'of access to courts; the inmate cannot rely on conclusory allegations;

. e ae - e D .
. - -l ‘ . : L mmam . o - —
B . . T [ o e - oo o ™Y . e A . .

* The court notes that plaintiff references an action he is litigating in this court-James v:Lassiter, No. 19-
CT-3074-FL (B.D.N.C.). NCPLS currently is providing plaintiff assistance with discovery in that action. (DE 16, -
28). Plaintiff has not alleged any actual injury in connection with this case. '

9°
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instead, he must identify with specificity an actual injury resulting from official conduct or show his
efforts to pursue a legal claim were hindered.”) (citations gmitted).

.Plaintiff, additionally, does not allege any impediment to his ability to communicate with the
courts or to filing an action., In fact, plaintiff filed a petition or complaint in the three referenced
cases. Notably, NCPLS did not decline to offer plaintiff assistance, but, instead, informed him that
it could evaluate his.case and provide a legal opinion as to the merits. NCPLS further infon.ned‘
plaintiff that it could offer representation in meritorious cases,-and advice regarding cases.in which |
it-could not provide assistance. ((DE 1-1), p. 7). Plaintiff, however, makes clear in his amended
complaint that he did not want NCPLS to act as his counsel. (Am. Compl. (DE 6), p. 7). Plaintiff,
instead, preferred access to alaw library. (Id.). This is insufficient to state an access to courts claim.
See Lewis, 518.U.S. at 351; Roberts v. Perry, No. 1:17-cv-63-FDW, 2018.WL 2269936, at.*2
(W.D.N.C. May 17, 2018); appeal dismiss ed; 738 F. App’x. 191, (4th Cir: 2018).. To. the extent »
plaintiff is dissatisfied with NCPLS’s inability. to provide him with case Jaw to assist him with .
condyucting legal research, the Constitution does not require that NCPLS 'provide inmates with case
law.’. See Lewis, 518 U.S. at 354; Mayweather, 2020 WL 594503, at *1 I;Aiken V. Sn";ckl?nd, No.,
C/A No. 6:19-2690-HMH-KFM, 2019 WL 6330747, at *( (D.S.C. Nov. 4, 2019) (* {Tlhe
Constitution guarantees a right to reasonable access to the courts, not-to legal research or a law

library.”), adopting R&R, 2019-WL 6320175 (Nov. 26, 2019); Roberts, 2018 WL 2269936, at *2.

«., - Finally, plaintiff’s conclusory assertionsthat he was not able to effectively litigate his actions

becauserhe did not have access to a law library are insufficient to state.an access to ¢ourts claim. See_

1

‘I hxs complaint, plamuff asserts that his mabmty to access a law library prevented him from researchma
standing. See ((DE 1), p. 6). However, none of the actions identified by plaintiff were dismissed for lack of
standing.

10
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Asheroft, 556 U.S. at 681 (citation omitted); see, e.g.; White v. White, 886 F.2d 721, 723 (4th

Cir.1989) (stating minimum level of factual support required); seé also, See Lewis; No. 518 U S. at-

351. Based upon the foregoing, plaintiff has not alleged any actual injury, or ifnpedixﬁent to pursing

353; Roberts v. Pérry, No: 1:16-cv-34-FDW, 2017 WL 3277122; at *8 (W.D.N.C. Alig: 1, 2017),"

aff’d 707 F.-App’x 777 (4th Cir.2017) Because plaintiff-fails to state dn accéss to couit’s claim ot

to providesany evidence in support of his claim, his motion fot'summary judgment is DENIED. -

" .. To -the extent plaintiff ‘asserts défendants -violated -His rights pursuant to-the Eighth
Amendinent to' the United ‘States Constitution ot the Equal Protection’ Clause’ of the' Fourteenth
Amendnient, plaintiff provides no facts to' support these claims.” See Ashcroft, 556°U.S. at 678-79
(“Threadbaré tecitals of the elements of a cause of action, suppotted by mere-conélusory statéments;
do ot suffics fto-state a plausiblé elaim to relief} 5 & ?); White 886 F:2d at 723; See als, Motrison
v. Garraghty, 239 F.3d 648, 654 (4th Cir. 2001). ‘Thus, these claims are DISMISSED.” See 28
U:S:C."§ 1915(e)(2)(B)(i)(ii) (stating that thé Prison Litigation' Reform Act directs: the couirt to
dismiss a prisoner’s complaint atany time “if the:court determines thit . . the‘action : .., is frivolous
.. [or] fails to staté a claim on'which relief may be granted.™. - * v -

To the'éxtent plaintiff requests to bring this action as a class action, his request is DENIED. -
See (DE 22). The Fourth Circuit Court of Appeals does not allow for certification of a ¢lass where
a pro se litigant will act as representative of that class because it is plain error for a pro se litigant

to.represent other inmates in a'class action: : Oxendine v. Williams, 509 F.2d T405; 1407 (4th Cir. e

1975) (per curiam). Because plaintiffis proceeding pro se, he may not proceed in this case as a class

oL

action.

198
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| CONCLUSION
In sunirimry, plaintiff’s motion to proceed as a class action (DE 22) is DENIED. Plaintiff’ s' |

Eighth Amendment and Equal Protection claims are DISMISSED pursuant to .28 U.S.C.

§ 1915(e)(2)(B)(ii). Defendants’ motion to dismiss plaintiff’sofficial ,capacity;cl'aims for monetary - :;

damages and for failure to state a claim pursuant to Rule 12(b)(6) (DE 35) is GRANTED and
plaintiff’s motion for summary judgment (DE 33) is DENIED Because the court has deterrmncd “
that plaintiff failed to state a claim upon which relief may be granted as to all defendants, the Clerk -

of Court is DIRECTED to close this case. ) | | | o

SO ORDERED, this the £ day of August, 2020.

Chief United States District Judge
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