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QUESTIONS PRESENTED 

1. When the government successively supersedes an indictment, fails to appoint 
Art icle III judges, does not run a thorough conflict check of a protected 
witness that it chooses not to disclose to the defense, and the district court 
takes years to decide pretrial motions - all of which delays the time it takes 
to bring the defendant to trial - should the government, rather than the 
defendant, bear responsibility for such delay? 

2. Can a defendant making a speedy trial claim still show "prejudice" under the 
Fourth Factor in Barker v. Wingo when the defendant is not incarcerated for 
the majority of t ime he awaits his trial? 
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PETITION FOR WRIT OF CERTIORARI 

Kenneth Pettway, Jr., an inmate currently incarcerated at Orleans 

County Jail, New York, by and through his counsel, Robert C. Singer, Esq., of 

Singer Legal PLLC, respectfully petit ions this Court for a writ of cer t iorari to 

review the judgmen t of the United States Court of Appeals for the Second Circuit. 

OPINIONS BELOW 

The summary order of th e Second Circuit is reported at 845 Fed. 

Appx. 42 (2d Cir. Feb. 26, 2021), and is attached at pages 1-8 of the Appendix to this 

petition. The order of the Second Circuit denying panel rehearing and rehearing en 

bane is attached at page 9 of the Appendix. Th e District Court's decisions and 

orders denying the defendant-appellant's speedy trial motions reported at No. 12-

CR-103S, 2017 U.S. Dist. LEXIS 128093 (W.D.N.Y. Aug. 11, 2017) and No. 12-CR-

103S, 2018 U .S. Dist. LEXIS 173475, 2018 WL 4901063 (W.D.N.Y. Oct. 7, 2018) are 

attached at pages 10-16 and 11-22 of the Appendix, respectively .1 

JURISDICTION 

Mr. Pettway's petition for rehearing/rehearing en bane on the Speedy 

Trial issue r aised in this petition for writ of cer t iorari was denied by the Secon d 

Circuit on June 2, 2021. Mr. Pettway invokes this Court's jurisdiction under 

28 USC § 1254(1), having timely filed this petition for a writ of certiorari within 150 

days2 of the Second Circuit's order denying panel rehearing/rehearing en bane. 

1 Hereinafter, the "Appendix" will be referred to as "A _ ." 

2 This Court extended the 90-day filing deadline in Rule 13 to 150 days from final judgement or 
decision on panel rehearing/rehearing en bane due to the COVID-19 pandemic. 
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CONSTITUTIONAL PROVISIONS INVOLVED 

United States Constitution, Amendment VI: 

In all criminal prosecutions, the accused shall enjoy the 
righ t to a speedy and public trial, by an impartial jury of 
the State and district wherein the crime shall have been 
committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and 
cause of the accusation; to be confronted with the 
witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and to have the 
Assistance of Counsel for his defense. 

STATEMENT OF THE CASE 

This case presents two questions involving a defendant's r ight to a 

speedy t rial, but both are related. Mr. Pettway waited more than six years to get to 

trial, a time period the District Court said was "almost unconscionable." A.63. 

While some of the delays in getting to trial should properly be attributed to 

Mr. Pettway, other delays resulting from acts and omissions of t h e government and 

the District Court should not. The District Court and the Second Circuit dismissed 

Mr. Pettway's claim of prejudice primarily because he was not in pretrial 

confinement for a majority of the time prior to trial and he filed motions along with 

his codefendants that took years to adjudicate. This Court has never held t hat 

being out on bail and filing motions excuses p er se all acts and omissions of the 

government or courts when poor case management and "institutional" reasons delay 

a trial; instead, prior cases decided by this Court hold that such delays are weigh ed 

against the government. Furthermore, the courts below never addressed how the 

government's failure to appoint district judges to a busy trial court like the Western 

District of New York contributed to "institutional" delays t hat should be weighed 
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against the government. If this Court does not reinforce the principle that the 

government, not the defendant, is responsible for poor case management and 

"institutional" delays, then criminal defendants will suffer a deprivation of their 

Sixth Amendment r ight to a speedy trial, just like Mr. Pettway. 

Moreover, this case highlights the cost of inaction by the Executive and 

Legislative branches when appointing, confirming, and allocating Article III judges 

in a proper and timely manner. This Court, which speaks for the J udicial Branch of 

government, can use this case to emphasize how such delay impacts the 

Constitutional r ights of criminal defendants and all litigants. This Court should 

dismiss this case not only because it is legally the right thing to do, but also because 

this important message needs to be delivered to the two other coordinate branches 

of our federal government, which are not fulfilling their Constitutional duty. 

A. It took Mr. Pettway m ore th an s ix years to get to tria l. 

Petitioner Kenneth Pettway, J r. was arrested by federal and state 

authorities on January 18, 2012. Thereafter, Mr. Pettway waited 6 years, 4 

month s, and 4 days to get to trial. He remained in some form of 

custody/supervision (prison, home incarceration, home detention, electronic 

monitoring) awaiting trial ever since his arrest on J anuary 18, 2012. 2316 days. 

76 months. An exceedingly long time. 

During this period, Mr. Pettway filed pretrial motions and aggressively 

pursued a suppression motion. So did his co-defendants. There was litigation over 

discovery and protective orders. There were several evidentiary hearings. All of 
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these defense-driven motions and requests contributed to delay. However, 

Mr. Pettway and his co-defendants were not the only cause of delay. 

The government delayed the progression of this case to trial by: 

superseding the indictment four times; assigning seven different prosecutors to 

handle the case; seeking death penalty referrals for multiple defendants that 

ultimately were not approved; seeking RICO charges against the defendants that 

ultimately were dismissed; on several occasions, failing to respond timely to pretrial 

motions (necessitating extensions); moving (unsuccessfully) to consolidate another 

unrelated case with Mr. Pettway's based on a flawed reading of the law; filing a 

least two motions to reconsider adverse pre-trial rulings of the district court that 

ultimately were unsuccessful; attempting to amend the fourth superseding 

indictment on the eve of trial and, when that effort was unsuccessful, filing an 

interlocutory appeal to challenge that ruling; and, when this interlocutory appeal 

gave the government t ime they otherwise did not have before, prosecutor's 

introduced a late addition to its witness list that, on the eve of trial, caused 

Mr. Pettway's attorney to have to withdraw due to an unwaivable conflict of 

interest, delaying this case yet again. The government also delayed this case by 

failing to perform its Constitutional duty by leaving a district judgeship vacant in 

the Western District of New York and by not appointing an adequate number of 

district judges to one of the busiest districts in the Nation. 

The District Court contributed to delays, too: it announced its 

frustration with the government's successive superseding of the indictment, but did 
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not impose a penalty; it took months to schedule evidentiary hearings; it took 

months and years to decide motions; and, it scheduled the proceedings in a manner 

that did not ensure the swift progression of this case to trial. 

B. The District Court denies Mr. Pettway's Speedy Trial challenge. 

Mr. Pettway first asserted his request for a speedy trial in a September 

2016 letter sent to his counsel, the district court, and the government, but his 

defense counsel did not file a motion to dismiss until several months after this 

request. Thereafter, Mr. Pettway twice moved for dismissal of the charges based on 

a violation of the Speedy Trial Clause of the Sixth Amendment. A.10-22. The 

District Court considered and denied both challenges, the second and final decision 

being delivered months after his trial was concluded. A.10-22. The District Court 

denied his challenges based on the fact that Mr. Pettway was not in pretrial 

detention, co-defendants filed rounds of pretrial motions, Mr. Pettway did not assert 

his right to a speedy trial until four years into the case, Mr. Pettway did not suffer 

any specific "trial-related prejudice," and the government's acts and omissions, if 

any, constituted negligence rather than intentional conduct. A.10-22. The District 

Court did not comment on or take responsibility for any delays it may have caused 

in the case or how a lack of available Article III judges caused delays. A.10-22. 

C. The Second Circuit affirms the District Court's denial of 
Mr. Pettway's speedy trial challenge. 

Following his 2018 conviction, Mr. Pettway challenged his conviction 

on direct appeal before the Second Circuit. The lead issue in his brief was the 
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denial of his right to a speedy trial. In denying Mr. Pettway's claim, the Second 

Circuit opined that it was important that Mr. Pettway "did not assert his right to a 

speedy trial until more than four years after he was arrested ... [and] the fact that 

it took him so long to raise the issue weighs heavily in the government's favor."3 

A.6. The Second Circuit also opined that Mr. Pettway did not show that he was 

"significantly prejudiced" by the delay to get to trial because he was not 

incarcerated for the vast majority of time, was selling music and making videos to 

earn money, and did not show that his defense was "significantly hindered" by the 

delay.4 A.6. And while the Second Circuit did find that the government's error in 

the Fourth Superseding Indictment "delayed the trial significantly'' and the 

addition of Confidential Witness #1 - that led to the conflict issue and withdrawal 

of Mr. Pettway's original counsel - added "further delay" to the case, according to 

the Second Circuit, neither of these reasons tipped the scale in Mr. Pettway's favor. 

A.6. The Second Circuit did not comment on whether the government's and the 

district court's management decisions in this case contributed to delay. The Second 

Circuit also did not opine whether a vacant judgeship contributed to slow-

processing of the case and should be held against the government. 

3 This petition will not address the merits of this finding, but Mr. Pettway disputes it. While it is 
true that Mr. Pettway did not 1·equest a speedy trial until September 2016, after he requested one, it 
took from September 2016 until May 2018- a period of 20 months - to get to trial, and this was after 
the case existed for more than four years following the January 2012 arrest/March 2012 indictment. 
The delay during this 20-month period was caused by the government's interlocutory appeal, the 
CW#l conflict issue, and a congested court docket, facts that weigh in Mr. Pettway's favor. 

4 Mr. Pettway disputes this as well. His affidavit shows the hardships he faced on pretrial release, 
A.32-36. He also raised below how Dorothy Brown, a favorable witness, passed away after he 
asserted his right to a speedy trial. So, while this Court has made clear that death of a witness is 
not always required to prove prejudice, see Section I(E), infra, Mr. Pettway made this showing. 
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REASONS FOR GRANTING THE WRIT 

I . This case presents an opportunity to re info rce why t he Executive, 
Legislative , and Judicial branches h ave a collective duty to move a case 
forward to trial in a speedy, orderly m anner and how each coordinate 
branch must execute its duty to fulfill this important respo ns ibility . 

Speedy Trial Clause jurisprudence has disproportionately commented 

on the actions of the defendant rather the government and the courts when 

evaluating whether a defendant suffered harm. This disproportionate focus on the 

defendant - often in the context of a direct appeal following a conviction for a 

serious felony - has led case law to develop in a way that does not often evaluate 

(and hold accountable) the government and the courts for delays prior to trial. 

Mr. Pettway's case contains several examples of government and "institutional" 

delay, but rather than addressing those concerns or holding actors accountable, the 

District Court and the Court of Appeals either dismissed those claims or failed to 

comment on them. This was a disservice to the Constitution and every Citizen. 

This Court should hear this case to reimpose balance in Speedy Trial 

case law and, more importantly, to hold the government and the courts accountable. 

If someone does not, criminal defendants like Mr. Pettway will continue to suffer 

and have their legitimate concerns ignored by bureaucracy and u nelected judges 

appointed for life. 

A. The S ixth Amendment a nd the Right to a "Speedy Trial." 

Following passage of the Bill of Rights, the Constitution ensh rined the 

righ t to a speedy trial for all criminal defendants "to minimize the possibility of 

lengthy incarceration prior to trial, to reduce the lesser, but nevertheless 
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substantial, impairment of liberty imposed on an accused while released on bail, 

and to shorten the disruption of life caused by arrest and the presence of unTesolved 

criminal charges." United States v. MacDonald, 456 U.S. 1, 8 (1982). Over time, 

this Court has "distilled the defendant's interest in a speedy t rial to three 

ingredients": 

1) To prevent undue and oppressive incarceration prior to 
trial; 

2) To minimize anxiety and concern accompanyin g public 
accusation ; and, 

3) To limit the possibilities that long delay will impair 
th e ability of an accused to defend himself. 

See United States v. Loud Hawk, 474 U.S. 302, 312 (1986). 

Because the Sixth Amendment does not establish a specific number of 

days for a defendant to proceed to trial, what "speedy" means depends upon the 

defendant's and public's interests in an efficient, fair, and effective justice system. 

See, e.g., Loud Hawk, 474 U.S. at 312-13. When a defendant raises a challenge 

under the Sixth Amendment to the length of delay it took to get his case to trial, 

courts evaluate that claim using four factors: 

1) The length of the delay; 
2) The reasons for the delay; 
3) Whether the defendant asserted his right in the run-

up to the trial; and, 
4) Whether the defendant was prejudiced by the failure 

to bring the case to trial more quickly. 

See Barker v. Wingo, 407 U.S. 514, 530 (1972). This Court has made clear that 

"none of the four factors identified above [are] either a necessary or sufficient 

condition to the finding of a deprivation of th e right of speedy trial. Rather, they 
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are r elated factors and must be consider ed together with such other circumstances 

as may be relevant." Id. at 533. As this Court r emarked: 

Id . 

these factor s have no talismanic qua lities; courts must 
still engage in a difficult and sensitive balancing 
process. But , because we are dealing with a fundam ental 
righ t of the accused, this process must be carried out with 
full recognition that the accused's inter est in a speedy 
trial is specifically affirmed in th e Constitu tion. 

B. Successively superseding an indictme nt for more than a year is 
not negligent conduct - it is intentional government conduct 
employed to gain a t actical advantage at trial. The government 
should be charged for such delay and this Court should make 
clear that this unfair practice has consequences when it delays a 
trial, up to and including, dismissal of an indictment. 

One of the ways this case lan guished for six years was prosecutors' 

practice of successively superseding th e indictment to add new char ges and 

codefendants. As a result , what began as a r ather common drug and gun case in 

2012, later ballooned into a ten-defendant RICO conspiracy involving death penalty 

referrals in 2013, and then shrank back to the same drug an d gun case involving 

Messr s. Pettway and Black as trial approach ed in 2016, 2017, and 2018. The 

Distr ict Court and Second CiTcuit did not find fault with this practice. This Cour t 

sh ou ld. As set forth below, prosecutors abused th eir discret ion in su ccessively 

bringin g n ew ch arges when th ey were not ready to try Mr. Pet tway for his crimes in 

J anuary 2012. This practice, while permissible under th e rules of procedure, is 

n evertheless impermissible under th e Sixth Amendmen t when it delays the trial of 

the defendant. 
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1. How successive indictm ents ground th is case to a h alt. 

Mr. Pettway was arrested with another codefendant , Mr. Black, on 

January 18, 2012. A.24. Both were charged via criminal complaint with possession 

of illegal narcot ics (cocaine and heroin) and firearms. The original charges 

concerned Messrs. Pettway and Black only . The charges stemmed from a search 

warrant conducted at Mr. Black's apartment in which Mr. Pettway was present and 

was alleged to have occupied frequently. On March 27, 2012, Messrs. Pettway and 

Black - and only Messrs. Pettway and B lack - were indicted for these offenses. 

A.24. In June 2012 and J uly 2012, Mr. Pet tway filed his pret rial motions, but t hese 

motions were never heard because the government chose to convert this case into a 

multi-defendant RICO conspi.Tacy involving death penalty referrals by filing a 

superseding indictment in July 2012. A.24. Making matters worse, from J uly 31, 

2012 until April 23, 2013, prosecutors chose to successively supersede the 

superseding indictment four times. A.24-26. 

By superseding, prosecutors added eight new codefendants, two of 

which were charged with murder and had th eir cases referred to the Justice 

Department for death penalty consideration. A.25-26. Prosecutors added RICO 

Conspi.Tacy charges to the drug and gun charges Mr. Pettway faced in the original 

indictment. These actions not only increased the complexity of the case (which 

impacted processing times in court), but also distracted prosecutors so much that 

they failed to file responses to Mr. Pettway's motions and briefs. A.26-28. 

Prosecutors even ventured to add more codefendants by consolidating this case with 

another one. A.27-28. 
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The most difficult part was that Mr. Pettway could do nothing to 

prevent these delays. Notwithstanding the Magistrate Judge's frustration with 

having to reset hearings and deadlines because of prosecutors' choices to 

successively supersede the indictment5, the district court is vested with little 

authority to prevent the practice (other than dismissal under Fed. R. Crim. P. 48), 

so all it did was verbally chastise prosecutors on the record. This did nothing. And 

when it was all said and done, the motions that Mr. Pettway filed in July 2013 were 

not given an evidentiary hearing until May 2015, were not decided by the 

Magistrate Judge until October 2015, and were not finally decided by the District 

Court until March 2016. A.26-29. In other words, it took the court nearly three 

years to process this case during the pretrial motions phase. 

2. Th e government must bear respon sibility for th is delay. 

The second Barker factor concerns the "reason for the delay." Different 

weights are assigned to different reasons for delay. Barker, 407 U.S. at 531. If the 

5 For example, when prosecutors failed to return the third superseding indictment when promised, 
the Magistrate Judge expressed his frustration, stating to the prosecution at a status conference: 

[AUSA] Parisi, I got to say, I'm not happy -- and you can relay the 
message to [your lead prosecutor] Mr. Bruce -- with the fact that I 
think it was everybody's understanding that there was going to be a 
superseding indictment by this time. [The Court was]n't given any 
notice that it hasn't been 1·eturned. [The Court] had to actually do 
our own digging to find out what the status was. Now, I can't control 
what the government does in terms of superseding, but, I mean, if it's 
expected that a superseding indictment is going to be returned, then 
essentially today is a waste of time. 

And when the government explained that there was a ''hold-up" because of coordination problems 
between the grand jury, the U.S. Attorney's Office - WDNY, and DOJ, the Magistrate Judge griped, 
"I mean, if I could control what the government's timing of this, I certainly would, because I think we 
all got to move this forward. But I can't, so --." 
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government deliberately delays the case to gain a tactical advantage at trial, then 

such delay is weighed heavily against the government. See id. "A more neutral 

decision such as negligence or overcrowded courts" is weighed less heavily against 

the government, see id., however even "neutral" delays are counted against the 

government because the '"ultimate responsibility"' for such circumstances - whether 

"government□ inaction," "over-crowded dockets," a "court's failure to rule 

expeditiously on [a defendant's] motions," or "'institutional delays"' - "'must rest 

with the government rather than the defendant."' United States u. New Buffalo 

Amusement Corp. , 600 F.2d 368, 377 (2d CiT. 1979) (quoting Barker, 407 U.S. at 

531). 

Here, the government's act of successively superseding the indictment 

caused multiple delays in this case. The District Court excused these delays 

because this case had multiple codefendants who litigated detention and other 

matters and filed pretrial motions during this phase, but that justification is 

unpersuasive and simplistic.6 It fails to recognize the fact that prosecutors were not 

ready to try Mr. Pettway in January 2012 and does not make clear how rather than 

dismissing the original complaint/indictment against Mr. Pettway so that it could 

get its act together and reintroduce a thought-out, complete indictment (the right 

thing to do), prosecutors chose to pursue this case piecemeal (the wrong thing to do). 

If this Court does not make clear that such action, when it delays a trial, will be 

charged to the government, then, in the future, prosecutors will continue to abuse 

6 The Second Circuit did not address this point in its Summary Order. 
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their authority and use the tactic of successively superseding an indictment to build 

a case when the case continues to be investigated and they are not prepared to 

proceed. This is an important federal question this Court should answer. 

C. The fa ilure of th e Ex ec ut ive and Legis lative bran c h to a pp o int 
and confirm an adequate number of district judges in the WDNY 
d e layed th e processing o f Mr. Pettway's case. This d e lay is 
ch argeable to the gov ernm e nt and this Court must m ak e th at 
clear. 

It took the District Court nearly three years to decide pretrial motions 

in this case. Regrettably, the District Court was unwilling to admit that this was a 

judicial failure and, instead, placed blame on the defendants for filing motions. 

The filing of motions, even "complex" ones in a multi-defendant case, does not 

excuse taking three years to adjudicate pretrial motions. The unwillingness of the 

Second Circuit to address this failure is equally disappointing. 

Much of this case was processed during a time period where the 

Executive and Legislative branches consistently failed to fill a vacant judgeship in 

the WDNY. 7 The President's and Congress' failure to act was political. And the 

judicial branch in the WDNY had difficulty making up for the lack of resources 

when nothing was done. The statistics do not lie. Between 2012-2017, the WDNY: 

7 See, e.g., Editorial, "Federal Comt Vacancy Must Be Filled Promptly," Buffalo News, Sep. 9, 2017, 
available at: http ://buffalonews.com/201 7 /09/21/editorial-federal-court-vacancy-must-filled-promptly/ 
(last accessed: Oct. 18, 2021) [hereinafter, "Vacancy Editorial'1; see also P . Fairbanks, "Is eight years 
too long to wait for federal trial?," Buffalo News, Jul. 9, 2018, available at: 
h ttps://buffalonews. com/news/local/crime-and-courts/is-8-vears-too-long-to-wait-for-federal-
trial/ article 011 71b9b-8c34-52fb-b6dc-d0fa87ecd436.htm (last accessed Oct. 18, 2021) (discussing 
speedy trial dismissals and concerns in three other WDNY cases); Editorial, "Fix the Federal 
Courts," Buffalo News, Jul. 10, 2018, available at: https://buffalonews.com/opinion/editorial/editorial-
fix-the-federal-courts/article c6clfdf6-b2e9-5d57-a0a0-e0de2980e21c.html (last accessed Oct. 18, 
2021) (same). 
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had some of the slowest processing times for civil and criminal cases in the nation; 

had the most pending cases of any district within the Second Circuit; ranked as th e 

seventh busiest judicial district nationally; had the most criminal felony filings of 

any district in the Second Circuit; and, had the second slowest median average 

processing time for criminal cases in the Second Circuit, ranking 87 out of 94 

districts nationally (i.e., the seventh slowest) for this metric. A.318; see also 

Vacancy Editorial, supra note 4. 

Making matters worse, the Executive Branch has not expanded the 

size of the judiciary in the WDNY for thirty years notwithstanding the fact that the 

WDNY consistently is ranked as one of the busiest in the nation. To their credit, 

the judiciary in the WDNY undertook several initiatives to improve case processing 

times, such as spearheading a program to bring District Judges from other districts 

to sit on cases within the WDNY9 and persuading Senior-Status Judges to keep very 

active dockets.10 See Vacancy Editorial, supra, note 4. The judiciary's efforts to 

solve this crisis should be commended. Without them, the plight of Mr. Pettway 

(and others similarly situated to him) would be far worse. However, 

notwithstanding the fact that each Judge is doing his and her best given the limited 

resources the government has offered to him and her to complete a difficult job, the 

8 This page in the Appendix includes data from the Federal Court Management Statistics, New York 
Western, September 2017, available at: http://www.uscourts.gov/file/22297/download (last accessed: 
Oct. 18, 2021). 

9 In this case, the District Judge asked another District Judge to sit the trial of Mr. Pettway in 2018 
because the District Judge was double booked and did not want to delay Mr. Pettway's trial again. 

10 The District Judge in this case assumed senior status in 2015. 
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stressors placed on the system continue to exact a toll on defendants. That is not 

Mr. Pettway's fault, it is the government's fault. 

As case law makes clear, court congestion is the responsibility of the 

government, not the accused. If the district court is unable to meet its 

Constitutional obligations, even if not by design, such failure cannot emasculate an 

accused's right to a speedy trial. See United States v. McAfee, 780 F.2d 143, 146 (1st 

Cir.1985), vacated and remanded on other grounds, 107 S. Ct. 49 (1986); United 

States v. Dennard, 722 F.2d 1510, 1513 (11th Cir.1984); Terry v. Duckworth, 715 

F.2d 1217, 1220 (7th Cir. 1983); New B uffalo Amusement Corp., 600 F.2d at 377; 

United States v. Carini, 562 F.2d 144, 149-50 (2d Cir.1977). Indeed, "elimination of 

delays caused by court congestion and administrative red tape was a major, if not 

the major, concern of Congress in passing the [federal Speedy Trial] Act," McAfee, 

780 F.2d at 146, citing S. Rep. No. 1021, 93d Cong. 2d Sess. 22, reprinted in A. 

Partridge, Legislative History of Title I of the Speedy Trial Act of 197 4, at 160 (Fed. 

Judicial Center 1980), codified at 18 U.S.C. § 3161. That is why the Act directed 

courts to give preference to criminal cases and to establish speedy trial plans to 

accomplish this mandate. 

Here, those expectations were not met. This case quadrupled the 

median average for a criminal case to get to trial in the WDNY (a number that is 

excessive to begin with). The processing t ime of this case exceeded by a factor of six 

the median average in the majority of the other districts in the Second Circuit. 

Government action (and inaction) was the principal driver of this delay. Since the 
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President and Congress neither appointed and confirmed judges nor allocated 

sufficient resources to help lower the median average processing time from charge 

to trial, then the government was left with a binary choice: 1) respect the speedy 

trial rights of an accused by focusing on existing cases and not charging new cases 

that place a strain on limited resources or 2) dishonor the speedy trial rights of an 

accused by continuing to charge new cases that divert limited resources and 

increase demands on an already overburdened system. Here, the government's 

choice was clear: it left a judgeship vacant by failing to confirm a new district judge 

in the WDNY, did not expand the judiciary in the WDNY, and continued filing 

felony cases knowing how overburdened the system is. Then, the government 

injected further inefficiency into the process by superseding the indictment in this 

case multiple t imes (another poor choice). Mr. Pettway is a victim of these choices. 

He should not be held accountable for them. The government should. 

# # # 

This Court's jurisprudence shaped opinions in the Courts of Appeal 

which have opined that "[b]oth the [district] court and the government" have an 

"affirmative obligation" to th e defendant and the public generally "to bring [a case] 

on for trial promptly, rather than permitting delay for whatever reason to drag 

on ... [because] the duty is upon the state, in the interest of the public, to bring 

prosecutions to a swift conclusion." See, e.g., New Buffalo Amusement Corp., 600 

F.2d at 377-78; see also United States v. Vispi, 545 F.2d 328, 334 (2d Cir. 1976) ("We 

have repeatedly emphasized that affirmative action by the government in bringing 
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cases to trial is mandated and that it cannot escape this duty on the grou nd that the 

delay is for institu tional reasons ."). P residential and Congr essional inaction created 

the lack of resources in this case that delayed Mr. Pettway's oppor tunity to get to 

trial. This Court - a coordinate branch of ou r divided gover nment - m ust hold the 

other branches accountable for their failure to do their job. While it is t rue that this 

check and balance comes at the cost of this conviction, it also is true that the 

Execut ive and Legislative branches need a "wake up call." Dismissal of this case on 

Speedy Trial grou nds will serve that important purpose. 

D . The government's failure to investigate the c onflict iss ue that 
caus ed Mr. Pettway's counsel to get removed and the trial to get 
delayed for a s econd time is chargeable to the government. When 
the government refuses to disclose the name of a protected 
government witnes s , it assumes the res pons ibility to perform a 
conflict check. When it does not exercise such diligence , this 
Court needs to emphas ize that consequences will follow. 

A month befor e Mr. Pettway's arrest, the government used a 

confidential informant ("CW#l") to conduct three controlled buys at Mr. Black's 

apartment . Following Mr. Pettway's 2012 arrest, the gover nment r esisted 

disclosing the identity of CW#l to the defense. Th is carried through years of motion 

practice on the search warrant and continued through the Interlocutory Appeal. It 

was not u ntil the eve of Trial Date #2 that the government finally disclosed the 

name of CW#l to counsel for Mr . Pettway. And that did not occur but for a threat of 

preclusion from the District Judge. When CW#l's name finally was disclosed, the 

conflict issue quickly was identified. This derailed trial for a lmost another year. 
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As the District Court correctly identified, "everybody's got egg on their 

face. And, you know, that's okay sometimes, but when it impinges on a 

constitutional right, that's another matter." A.49. Yet, the bad optics of this 

situation pale in comparison to the affect this has had on Mr. Pettway's 

Constitutional r ights. His trial was delayed. His choice of counsel was affected. All 

of this could have been avoided if the U.S. Attorney's Office had in place a simple, 

common-sense protocol to screen for this conflict. As we know, it did not. 

In fact, this was not the first time this conflict issue occurred within 

the WDNY. At oral argument on the conflict issue, the District Court recalled at 

least four instances of the same thing happening in the past and at least one of 

those instances was in a recent case. A.41-42. And despite the existence of this 

institutional problem, the government continued to do nothing because, in 

prosecutors' estimations, it was beyond theiJ.· control and unavoidable. A.49; A.60-

61. This position was not good enough for the District Court, at first. That changed 

when the District Judge denied Mr. Pettway's motion to dismiss. Yet, Mr. Pettway 

urges this Court to take the opposite view. 

If a procedure was put in place by the government to identify conflicts 

like this - something the government was on notice of happening in the past - this 

last-minute disqualification issue could have been avoided years ago. If CW#l's 

identity was disclosed to counsel for Mr. Pettway years ago, the 2017 trial delay 

could have been avoided. If the government did not call this witness - a witness 

they seemingly forgot about in 2016 because CW#l was not on the government's 
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witness list in 2016 when it delayed trial to file the interlocutory appeal - this issue 

could have been avoided. A.62. Even if this delay was not deliberate and just 

"neutral" or "administrative," this delay did not arise because of happenstance - the 

government's negligence in failing to check for a potential conflict on a self-

proclaimed essential witness that it refused to disclose to the defense was the root 

cause of the delay in these segments. That is why the delay in this segment should 

fall on the government's shoulders, not Mr. Pettway's. 

This is an important issue that requires clarity. Every year, the 

government withholds the names of protected witnesses in thousands of criminal 

cases. What we know from this case is that prosecutors choose not to investigate 

potential conflicts with a defendant's counsel because they do not have a procedure 

in place and do not care to create one. So, the same thing that happened to 

Mr. Pettway can (and will) happen to other defendants. To prevent such prejudice, 

this Court needs to make clear to prosecutors that while the law permits them not 

to disclose the identity of a protected witnesses, when the government withholds the 

identity of that witness, it assumes the responsibility to perform a conflict check 

against defense counsel. If it does not and a conflict later arises that delays trial, 

then the government should be responsible for the delay and the delay should weigh 

in favor of dismissal. 
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E. Speedy Trial v iolations still occur in ca se s where a defendant is 
released on bail and a critical defense witness does not die or 
prejudice is difficult to d efine. This Court n eeds to make clear 
that existin g precedent does not excuse violations because a 
defendant posts bail. Bail i s not a prophy lactic fo r po or case 
management a nd "in stitutional" d e lays. Prejudice need not 
alway s be c le ar cut. 

The Second Circuit ruled against Mr. Pettway because, according to 

the court, he did "not show□ that he was significantly prejudiced by the delay" in 

bringing him to trial. A.6. In making this conclusion, the panel cited to the facts 

that Mr . Pettway "was primarily on home confinement while awaitin g t rial," sold 

his mu sic and made "a rap video in which he showed off his ankle bracelet," and 

"did not sh ow that his defense was significantly hinder ed because of the delay." 

A.6. These conclusions ar e flawed and conflict with Supreme Court precedent. 

The fact that Mr. Pettway was on home confinement rather than in 

pretrial confinement is inapposite. This Cour t h as never expressed a black-and-

white view that pretrial confinement is a requirement to find speedy trial preju dice. 

And while Mr . Pettway did not spend the majority of time await ing trial in a prison 

cell, he spent almost six years on restrictive terms of pretrial supervision. All th e 

while, he had this case hanging over his head. His business and social 

opportunities dr ied up. There was no evidence in the record that Mr. Pettway made 

a lot of money from the video he shot of h is ankle monitor. As he explain ed to t he 

District Court, h e suffered from anxiety, concern, isolation, and personal and 

financial hardship throughout this period. A.32-36. This six-year depravation of 

liberty and freedom should not be dismissed as "no big deal" like it was by the 

District Court and the Second Circuit - it constitutes exactly the type of prejudice 
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this Court envisioned in Ba.rker. See Ba.rker, 407 U.S. at 538 (noting h ow in Klopfer 

v. North Ca,rolina., 386 U .S . 213, 221-222 (1967), t h e Supreme Court indicated that 

a defendant await ing t rial on bon d might be subjected to public scorn , deprived of 

employment, an d chilled in the exercise of his righ t to speak for , associate with , and 

par t icipate in u npopular political causes). The concept t hat pretrial incarceration is 

not a per quisite to finding Speedy Tria l prejudice also was echoed by this Court in 

United States v. Ma.rion: 

Inordinate delay between a rrest, indictment, and trial 
may impair a defendant's ability to pr esent an effective 
defense. But the major evils protected against by 
the speedy trial guarantee exist quite apart from 
actual or possible prejudice to an accused's 
defense. To legally arrest and detain, the Government 
must asser t probable cause to believe the arrestee has 
committed a crime. Arrest is a public act that m ay 
seriously interfere with the defendant's liberty, 
whether he is free on bail or not, and that may 
disrupt his employm ent, drain his financial 
resources, curtail his associations, subject him to 
public obloquy, and create anxiety in him, his 
family and his friends. 

United States v. Marion, 404 U .S. 307, 320, 92 S . Ct. 455, 463 (1971) (emphasis 

a dded). Why did this Court state this? Because when a per son is accused of a 

crime, the accusation itself carries consequences whether th e per son is in a jail cell 

or not. 

This is why the District Court's and Second Ci.Tcuit's r easoning is 

problematic. The same is tr ue of other Courts of Appeal to t ake up this issue. Too 

often , our lower courts disrngar d claims of Speedy Trial prejudice because a 

defendant is not subject to pretrial incarceration or require significant confinement 
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to find prejudice.11 Yet, this was never a requirement to a successful Speedy Trial 

claim. This Court must make that clear or defendants like Mr. Pettway, who have 

valid Speedy Trial claims but were released from pretrial custody, will continue to 

have their Speedy Trial objections ignored. 

Likewise, the Second Circuit's conclusion that Mr. Pettway "did not 

show that his defense was significantly hindered because of the delay" also conflicts 

with this Court's precedent. No speedy trial cases published by this Court requi.Te a 

defendant to show that his defense was "significantly hindered." As this Court has 

cautioned, "Barker explicitly recognized that impairment of one's defense is the 

most difficult form of speedy trial prejudice to prove because t ime's erosion of 

exculpatory evidence and testimony 'can rarely be shown."' See Doggett v. United 

States, 505 U.S. at 655 (citing Barker 402 U.S. at 532). For this reason , affirmative 

evidence of impairment is not required in order to find a Sixth Amendment 

violation. See id. 

For example, as this Court made clear in Doggett v. United States, in 

some cases "excessive delay presumptively compromises the reliability of a trial in 

11 See, e.g., United States v. De Rong Shang, No. 12-10551, 583 F . App'x 801, 802 (9th Cir. 2014) 
("Shang has not demonstrated any prejudice arising out of the delay - he was not in custody, he has 
not submitted evidence of any particular anxiety or concern, and he has failed to show impairment of 
his defense."); United States v. Saenz, 623 F.3d 461, 465 (7th Cir. 2010) ("We have stated that 
"[s]ignificant pretrial incarceration may support a presumption of prejudice, but this prejudice 
'unenhanced by tangible impairment of the defense function and unsupported by a better showing on 
the other factors than "was made here, does not alone make out a deprivation of the right to [a] 
speedy trial."')(internal citation omitted); United States v. Gadson, No. 94-5490, 1995 U.S. App. 
LEXIS 2097, at *6 (4th Cir. Feb. 1, 1995) ("Here Gadson was free on bond during the entire nineteen 
months he was under indictment . .. [and made] no showing of . . . actual and substantial .. . 
prejudice [to his defense]."); United States v. Koller, 956 F .2d 1408, 1414 (7th Cir. 1992) 
("[Defendant] must show that his defense was impaired such that he suffered actual and substantial 
prejudice as a result of the delay"). 
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ways that neither party can prove or, for that matter, identify." See Doggett, 505 

U.S. at 655. As a result, it is not always necessary for a defendant to pinpoint with 

specificity how the delay prejudiced his defense. See id. at 648 (finding that an 

affirmative showing of actual prejudice was not necessary given that the length of 

delay was six years, which is six times as long as that generally sufficient to trigger 

judicial review). As Doggett made clear, "[w]hile not compelling relief in every case 

where bad-faith delay would make relief virtually automatic, neither is negligence 

automatically tolerable simply because the accused cannot demonstrate exactly how 

it has prejudiced him. It was on this point that the Court of Appeals erred .... " Id. 

at 657. 

This is why the Second Circuit's new and higher standard of 

"significant hindrance" (or something akin to it) is not in conformance with this 

Court's prior precedent.12 This Court should correct this misstatement of the law. 

CONCLUSION AND PRAYER FOR RELIEF 

By Mr. P ettway's count, over 700 days of delay can be attributed 

directly to the government and the district court in getting his case to trial. When 

you tack on the weight of other delays - neutral, administrative, or deliberate - that 

number easily balloons to 1000 days or more. In a case that existed for more than 

12 In its jurisprudence, the Second Circuit continues to push a higher (and differing) standard to 
establish a Sixth Amendment violation. See, e.g., United States v. Reyes-Batista, No. No. 19-4052-cr, 
844 F. App'x 404, 408 (2d Cir. Feb. 9, 2021) ("We generally require a 'showing of some significant trial-
related disadvantage' to establish a constitutional violation.") (internal citations omitted) (emphasis added). 
This goes beyond what this Court says is necessary to establish a violation under Barker and its 
progeny. 
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2300 days, that equates to more than half of the time it took to get to trial. In 2017, 

the District Court expressed how the delays in this case were "unconscionable." 

A.63. Mr. Pettway would choose another word: Unconstitutional. 

Not only does the Second Circuit's reasoning on "prejudice" conflict 

with established Supreme Court precedent, but the Second Circuit's unwillingness 

to address the structural and tactical problems that led to some of the delays in this 

case is inexplicable. When prosecutors cause delays by prosecuting a case 

piecemeal, not complying with deadlines, and failing to check for conflicts on a 

protected witness they refuse to disclose, those delays are not "neutral" and must be 

held against the government. When the Executive and Legislative branches fail to 

appoint, confirm, and properly allocate judges to complete necessary judicial work, 

those delays are not "neutral" and must be held against the government. 

Furthermore, Barker and its progeny has never required a showing of inhuman 

incarceration or "significant" trial prejudice to prevail on a Speedy Trial violation. 

Granting certiorari in this case will afford a mechanism to reinforce all of these 

important principles and provide a mechanism to hold the criminal justice system 

(and the government players inside the system) accountable for the missteps that 

led to this case taking more than six years to get to trial. 

Consequently, this Court should grant certiorari to review the Second 

Circuit's summary order, summarily reverse the decision below on Mr. Pettway's 
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speedy trial objection, or grant such other relief as justice requires. 

Dated: October 28, 2021 
Williamsville, New York 

80 
Williams~v~-~~~ 
(716) 222-3288 
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sq. 

14221 

ro b@singer legal pllc. com 
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United States v. Black 

United States Court of Appeals for the Second Circuit 

February 26, 2021 , Decided 

18-3316-cr 

Reporter 
845 Fed. Appx. 42 *; 2021 U.S. App. LEXIS 5745 **; 2021 WL 753430 

UNITED STATES OF AMERICA, Appellee, -v- status because the record did not contain sufficient 
DEMETRIUS BLACK, DEE BLACK, TYRONE BROWN, evidence to show that defendant was on notice of his 
AKA Ty Boog, T ARIO BROWN, AKA Reek, AKA Reek status as a person who was convicted of a felony 
Havick Boog, AKA Tyriq Brown, QUINTON punishable by a sentence exceeding one year, and the 
THOMPSON, AKA Q, EDDIE ALLEN, AKA Pow Pow, error affected defendant's substantial rights, as well as 
AKA Bundles, MONTELL JONES, AKA Telly, RAYMEL the fairness and integrity of the judicial proceedings; [2]-
WEEDEN, AKA Ray Deuce, DERRICK RAMOS, AKA The district court did not err in finding that defendant's 
Little D, Defendants, KENNETH PETTWAY, JR., AKA right to a speedy trial was not violated because the 
KPJ, Defendants-Appellants.' delay was attributable to both defendant and the 

government, defendant did not assert his right to a 

Notice: PLEASE REFER TO FEDERAL RULES OF 
APPELLATE PROCEDURE RULE 32.1 GOVERNING 
THE CITATION TO UNPUBLISHED OPINIONS. 

Prior History: r•11 Appeal from the United States 
District Court for the Western District of New York 
(Skretny, J.). 

United States v. Smitherman. 2014 U.S. Dist. LEXIS 
163016. 2014 WL 6609648 (W.D.N. Y .. Nov. 20, 2014) 

Core Terms 

district court, sentence, convictions, counts, speedy trial, 
indictment, vacated, gun, de novo, First Step Act, 
firearm, leader, drug trafficking, enhancement, 
proceedings, suppress, cocaine, factors 

Case Summary 

Overview 
HOLDINGS: [1]-The district court committed plain error 
under Rehaif when it failed to charge the jury that the 
government had to prove that defendant knew of his 

• The Clerk of the Court is respectfully requested to amend the 
official caption of this action to conform to the caption listed 
above. 

speedy trial until more than four years after he was 
arrested, and defendant had not shown that he was 
significantly prejudiced by the delay. 

Outcome 
Judgment affirmed in part and vacated in part. Case 
remanded. 

LexisNexis® Headnotes 

Criminal Law & Procedure > ... > Possession of 
Weapons > Unregistered Firearm > Elements 

Criminal Law & Procedure > Trials > Burdens of 
Proof > Prosecution 

HN1[± ] Unregistered Firearm, Elements 

In Rehaif, the United States Supreme Court held that 
the word "knowingly" as used in 18 U.S.C.S. § 924(a) 
applies both to the defendant's conduct and to the 
defendant's status. Accordingly, to convict a defendant 
in accordance with Rehaif, the government must show 
that the defendant knew he possessed a firearm and 
also that he knew he had the relevant status when he 
possessed it. 
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845 Fed. Appx. 42, *42; 2021 U.S. App. LEXIS 5745, **1 

Criminal Law & Procedure > ... > Standards of 
Review > Plain Error > Definition of Plain Error 

Criminal Law & 
Procedure > ... > Appeals > Standards of 
Review > Plain Error 

Criminal Law & Procedure > ... > Standards of 
Review > Plain Error > Jury Instructions 

~ [Ai] Plain Error, Definition of Plain Error 

Where the defendant did not object to the district court's 
charge, the appellate court reviews under the plain error 
standard: whether (1 ) there is an error; (2) the error is 
clear or obvious, rather than subject to reasonable 
dispute; (3) the error affected the appellant's substantial 
rights; and (4) the error seriously affects the fairness, 
integrity or public reputation of judicial proceedings. 

Criminal Law & Procedure > Sentencing > Multiple 
Convictions 

t:tCQ[Ai] Sentencing, Multiple Convictions 

The First Step Act amended 18 U.S.C.S. § 924(c)(1)(C) 
to eliminate the stacking of multiple convictions arising 
from the same indictment. 

Constitutional Law > ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > .. . > Standards of 
Review> Clearly Erroneous Review> Findings of 
Fact 

Criminal Law & Procedure > .. . > Standards of 
Review > De Novo Review > Speedy Trial 

Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Speedy Trial 

HN4[A.] Criminal Process, Speedy Trial 

The appellate court reviews the district court's findings 
of fact as they pertain to a speedy trial challenge for 
clear error and its legal conclusions de nova. To 
determine whether a defendant's right to a speedy trial 
has been violated, the court considers four factors: the 
length of delay, the reason for the delay, the defendant's 
assertion of his right, and prejudice to the defendant. No 

one factor is disposit ive. 

Constitutional Law > ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Preliminary 
Proceedings > Speedy Trial > Constitutional Right 

Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Speedy Trial 

HN5(A.] Criminal Process, Speedy Trial 

Where a delay in a case was presumptively prejudicial 
to the defendant, this alone cannot carry a speedy trial 
violation. Instead, the court is required to examine the 
remaining Barker factors. 

Criminal Law & Procedure > ... > Standards of 
Review > Clearly Erroneous Review > Findings of 
Fact 

Criminal Law & Procedure > ... > Standards of 
Review > Clearly Erroneous Review > Motions to 
Suppress 

Criminal Law & Procedure > Preliminary 
Proceedings > Pretrial Motions & 
Procedures> Suppression of Evidence 

Criminal Law & Procedure > ... > Standards of 
Review > De Novo Review > Motions to Suppress 

HN6[A ] Clearly Erroneous Review, Findings of Fact 

On appeal from the denial of a motion to suppress, the 
appellate court reviews the district court's conclusions of 
law de nova and its factual findings for clear error, 
viewing the evidence in a light most favorable to the 
government. 

Constitutional Law > ... > Fundamental 
Rights > Search & Seizure > Exclusionary Rule 

Criminal Law & Procedure > ... > Exclusionary 
Rule > Exceptions to Exclusionary Rule > Good 
Faith 

Criminal Law & Procedure > Search & 
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Seizure > Exclusionary Rule > Rule Application & 
Interpretation 

Constitutional Law > ... > Fundamental 
Rights > Search & Seizure > Scope of Protection 

Constitutional Law > ... > Fundamental 
Rights > Search & Seizure > Warrants 

HNlJ.A.] Search & Seizure, Exclusionary Rule 

A judge who determines whether there is probable 
cause to issue a warrant makes a practical, common-
sense decision whether, given all of the circumstances 
set forth in the affidavit there is a fair probability that 
contraband or evidence of a crime will be found in a 
particular place. Because the Fourth Amendment 
exclusionary rule is intended to deter intentional conduct 
that is patently unconstitutional, evidence seized by 
officers who carried out a warrant that issued without 
probable cause need not be excluded if those officers 
relied on the warrant in good faith. 

Criminal Law & Procedure > ... > Standards of 
Review > De Novo Review > Jury Instructions 

HNfil_A.] De Novo Review, Jury Instructions 

The appellate court review a claim of error in the district 
court's jury instructions de nova, disturbing the district 
court's judgment only if the appellant shows that the 
error was prejudicial in light of the charge as a whole. A 
jury charge is adequate if taken as a whole, it is correct 
and sufficiently covers the case so that a jury can 
intelligently determine the questions presented to it. A 
jury instruction is erroneous if it if it misleads the jury as 
to the correct legal standard or does not adequately 
inform the jury on the law. 

Criminal Law & Procedure > ... > Use of 
Weapons > Commission of Another 
Crime > Elements 

Criminal Law & Procedure > Sentencing > Ranges 

Criminal Law & Procedure > ... > Use of 
Weapons > Commission of Another 
Crime > Penalties 

~ [A.] Commission of Another Crime, Elements 

Defendants who use or carry a fi rearm in furtherance of 
a drug trafficking crime face certain mandatory minimum 
sentences. 18 U.S. C.S. § 924(c). The mere presence of 
a weapon at the scene of a drug crime, without more, is 
insufficient to prove that the gun was possessed in 
furtherance of the drug crime. Instead, there needs to 
be a nexus between the possession or use of the gun 
and the furtherance of the crime. Ultimately, the test is 
whether a reasonable jury could, on the evidence 
presented at trial, find beyond a reasonable doubt that 
possession of the firearm facil itated a drug trafficking 
crime by affording some advantage relevant to the 
vicissitudes of drug trafficking. 

Criminal Law & 
Procedure > ... > Appeals > Standards of 
Review > Clear Error Review 

Criminal Law & Procedure > ... > Standards of 
Review > Clearly Erroneous Review > Sentences 

Criminal Law & 
Procedure > ... > Appeals > Standards of 
Review > De Novo Review 

Criminal Law & Procedure > ... > Standards of 
Review > Clearly Erroneous Review > Findings of 
Fact 

HN10[.!.] Standards of Review, Clear Error Review 

The appellate court reviews a district court's application 
of an enhancement under the United States Sentencing 
Guidelines de novo and factual determinations 
underlying a district court's Guidelines calculation for 
clear error. 

Criminal Law & Procedure > ... > Sentencing 
Guidelines > Adjustments & 
Enhancements > Aggravating Role 

HN11[.!.] Adjustments & Enhancements, 
Aggravating Role 

Under U.S. Sentencing Guidelines Manual§ 381.1, the 
leader/organizer enhancement applies if the defendant 
was an organizer or leader of a criminal activity that 
involved five or more participants or was otherwise 
extensive. § 381.1(a). 
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Criminal Law & Procedure > ... > Use of 
Weapons > Commission of Another 
Crime > Elements 

Criminal Law & Procedure > ... > Inchoate 
Crimes > Conspiracy > Penalties 

HN12[~ ] Commission of Another Crime, Elements 

The appellate court reviews whether multiple 18 
U.S. C. S. § 924(c) counts should be treated as furthering 
the same conspiracy, which is a question of law that 
requires the appellate court to determine whether a 
defendant committed separate crimes, de nova. To 
convict a defendant of multiple § 924(c) counts, the 
evidence that serves as the basis for each § 924(c) 
count must differ. It is not determinative whether the 
same conduct underlies the counts; rather, it is critical 
whether the offense, in the legal sense, as defined by 
Congress, complained of in one count is the same as 
that charged in another. 

Counsel: FOR APPELLEE: Monica J. Richards, 
Assistant United States Attorney, for James P. 
Kennedy, Jr., United States Attorney for the Western 
District of New York, Buffalo, New York. 

FOR Kenneth Pettway, Jr., DEFENDANT-APPELLANT: 
Robert C. Singer, Singer Legal PLLC, Williamsville, New 
York. 

Judges: PRESENT: DENNY CHIN, SUSAN L. 
CARNEY, STEVEN J. MENASHI, Circuit Judges. 

Opinion 

[*45] SUMMARY ORDER 

UPON DUE CONSIDERATION, IT IS ORDERED, 
ADJUDGED, AND DECREED that the judgment of the 
district court is VACA TED and the case is REMANDED 
for further proceedings. 

Defendant-appellant Kenneth Pettway, Jr., appeals from 
a judgment of the district court entered November 9, 
2018 convicting him, after a jury trial, of two counts of 
narcotics violations (Counts 1 and 3), possession of 
firearms and ammunition by a convicted felon (Count 5), 
and two counts of possession of firearms in furtherance 
of a drug trafficking crime (Counts 2 and 4 ), in violation 
of 21 U.S. C. §§ 846, 841 (a)(1 ). (b)(1)(A)(iii), (b)(1 )(C) 
and 18 U.S.C. §§ 922(q)(1), 924(a)(2). (c)(1)(A)(i), 

(c)(1 )(C)(i), 2_. He was sentenced to 480 months' 
imprisonment and five years' supervised release. On 
appeal, Pettway argues that (i) his right to a speedy trial 
was violated; (ii) [**2] the district court erred in denying 
his motion to suppress; (iii) the district court improperly 
instructed the jury on the definition of "in furtherance" of; 
(iv) he is entitled to a sentence reduction based on the 
First Step Act of 2018, see Pub. L. No. 115-391, 132 
Stat. 5194 (2018) (the "First Step Act"); (v) the 
government failed to prove that he had sufficient 
knowledge of his prior gun conviction, as required by the 
Supreme Court's subsequent decision in Rehaif v. 
United States, 139 S. Ct. 2191, 204 L. Ed. 2d 594 
(2019); (vi) the district court erred in giving him a leader 
enhancement at sentencing; and (vii) he should have 
been charged with only one § 924(c) offense. We 
assume the parties' familiarity with the underlying facts, 
the procedural history of the case, and the issues on 
appeal. 

We delayed our decision in this case because the 
Rehaif issue had been raised in several cases in this 
Court preceding this one.1 Those cases have now been 
decided, [*46] and in accordance with those decisions, 
we conclude that the felon-in-possession conviction 
must be vacated and the case remanded. We affirm as 
to the remaining claims, except that we do not reach the 
First Step Act issue. As we are remanding in light of 
Rehaif, we leave it to the district court to decide the 
applicability of the First Step Act [**3] in the first 
instance. 

BACKGROUND 

Pettway was the leader of the Bailey Boys, a violent 
street gang that sold drugs and committed robberies in 
Buffalo, New York. Another gang member, Demetrius 
Black, lived in an apartment at 23 Roosevelt Avenue 
("23 Roosevelt"), which served as Pettway and Black's 
stash house. The two sold drugs out of 23 Roosevelt. 
On January 9, 2012, Erie County Deputy Sheriff-
Detective Warren Hawthorn of Erie County secured a 
search warrant for 23 Roosevelt. The warrant was 
based on Hawthorn's affidavit and an in camera 
interview of a cooperating witness. The witness 
admitted to having purchased cocaine from Pettway 

1 In a summary order filed August 6, 2020, we severed and 
resolved the appeal of the co-defendant Rayshod Washington. 
See United States v. Washington. 814 F. App'x 664 (2d Cir. 
2020) (summary order). 
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over the prior several months, and he explained that 
Pettway sold cocaine out of 23 Roosevelt. The warrant 
was executed on January 18, 2012, and local law 
enforcement recovered small amounts of cocaine and 
heroin, a razor blade, roughly 50 small Ziploc bags, two 
digital scales, a loaded 9 mm pistol, and a loaded .32 
caliber pistol, as well as ammunition. Pettway and Black 
were arrested. 

Pettway was indicted on March 27, 2012, and 
prosecutors superseded his indictment four times, with 
the fourth and final indictment being issued on April 23, 
2013. For [**4) the years following the initial indictment, 
the parties engaged in extensive motion practice. 
Pettway brought motions to compel discovery and other 
substantive motions, including motions to suppress the 
evidence recovered at 23 Roosevelt. Throughout this 
period, time was excluded for speedy trial purposes, 
and trial was scheduled for October 2016. Shortly 
before trial, however, the government discovered that it 
made a mistake describing a gun in the fourth 
superseding indictment and, after the district court did 
not allow it to offer the correct gun as Rule 404(b) 
evidence, it filed an interlocutory appeal. We upheld the 
government's appeal in part and denied it in part. United 
States v. Brown. 691 F. App'x 666 (2d Cir. 2017). 

In January 2017, while the government's appeal was 
pending, Pettway invoked his right to a speedy trial for 
the first time. On June 16, 2017, Pettway moved to 
dismiss the indictment on speedy trial grounds. The 
district court denied his motion and set trial for 
September 2017. In the summer of 2017, the 
government located a missing witness ("CW#1 "). As a 
consequence, the district court postponed the trial to 
allow the defense to investigate and prepare. On 
October 5, 2017, after learning the witness's identity, 
defense counsel [**5] revealed there was a conflict 
because he had previously represented the witness. 
Accordingly, he was replaced by a new attorney. On 
May 1, 2018, a few weeks before the rescheduled trial, 
Pettway once again moved to dismiss his case on 
speedy trial grounds. His motion was denied, and he 
was tried and convicted later that month. Pettway was 
sentenced on October 15, 2018. This appeal followed. 

DISCUSSION 

1. Rehaif 

HN1[T ] In Rehaif, the Supreme Court held that "the 

word 'knowingly' [as used in § 924(a)] applies both to 
the defendant's conduct and to the defendant's status." 
139 [*471 S. Ct. at 2194. Accordingly, to convict a 
defendant in accordance with Rehaif, the government 
must show that "the defendant knew he possessed a 
firearm and also that he knew he had the relevant status 
when he possessed it." Id. The district court did not 
charge the jury that the government had to prove that 
Pettway knew of his "status." 

HN2[T ] Pettway did not object to the district court's 
charge, and thus we review under the plain error 
standard: "whether (1) there is an error; (2) the error is 
clear or obvious, rather than subject to reasonable 
dispute; (3) the error affected the appellant's substantial 
rights; and (4) the error seriously affects the 
fairness, [**6) integrity or public reputation of judicial 
proceedings." United States v. Miller. 954 F.3d 551. 
557-58 (2d Cir. 2020) (internal quotation marks and 
citation omitted). 

Our decisions applying Rehaif in this context have 
focused on the third and fourth prongs of plain error 
review, and considered whether the record contained 
sufficient evidence to show that the defendant was 
aware of his "status." In United States v. Walker, we 
affirmed the conviction because the evidence showed 
that Walker had at least five prior felony convictions, 
including one for felon-in-possession of a firearm, and 
four of the prior convictions resulted in sentences of 
more than a year. 974 F.3d 193. 202-03 (2d Cir. 2020). 
Hence, we concluded that the evidence showed that 
Walker was "well aware" of his status. Id. at 202. In 
contrast, in United States v. Morales, we found plain 
error and remanded where Morales's stipulation "did not 
mention the duration of her sentence or anything else 
indicative of her subjective knowledge at the time she 
possessed a gun as to whether she had been convicted 
of a crime punishable by a term of imprisonment 
exceeding on[e] year." 819 F. App'x 53. 54 (2d Cir. 
2020) (summary order); accord United States v. 
Johnson. 820 F. App'x 29 (2d Cir. 2020) (summary 
order) (vacating and remanding in light of Rehaif). 
Further, Morales was sentenced for the predicate 
offenses "to a conditional [**7] discharge, meaning she 
served no carceral or probationary sentence." Morales. 
819 F. App'x at 55. Hence, it was not at all apparent 
from the record that Morales knew of her "status." 

This case is more like Morales than Walker. Pettway 
stipulated that he had been convicted of "a felony 
offense, that is, a crime punishable by imprisonment for 
a term exceeding one year," App'x at 2569, but this 
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language is similar to the language in Morales's 
stipulation, which we found non-dispositive. Moreover, 
Pettway's predicate offense resulted only in a six-month 
term of imprisonment, not a year. And unlike Walker, 
Pettway does not have a history of serious convictions. 
Accordingly, we conclude that the record did not contain 
sufficient evidence to show that Pettway was on notice 
of his status as a person who was convicted of a felony 
punishable by a sentence exceeding one year. This 
error affected Pettway's substantial rights, as well as the 
fairness and integrity of the judicial proceedings. Finding 
plain error, we therefore vacate the judgment of 
conviction as to Count 5 and remand for the district 
court to consider the issue in light of the recent caselaw. 

2. First Step Act 

Prior to December of 2018, a defendant was subject to 
a twenty-five-year r*B] mandatory minimum for two § 
924(c) convictions even when they arose from the same 
indictment. Deal v. United States. 508 U.S. 129. 132. 
113 S. Ct. 1993. 124 L. Ed. 2d 44 (1993) (interpreting 
earlier version of § 924(c)). On December 21, 2018, 
Congress passed HN3(,i] the First Step Act, which, 
inter alia, amended § 924(c)(1)(C) to eliminate [*48) 
the stacking of multiple convictions arising from the 
same indictment.2 

In these proceedings, Pettway was convicted of two §. 
924(c) counts and sentenced to five years for the first 
conviction (Count 2) and twenty-five years for the 
second conviction (Count 4), to run consecutively to 
each other and to all other sentences. He argues that, 
pursuant to the First Step Act, he is entitled to have the 
twenty-five year sentence on Count 4 vacated. 

As we are vacating Pettway's conviction on Count 5 and 
remanding for a de novo resentencing in light of Rehaif, 
we leave it to the district court to decide, after consulting 
with the parties on remand, the applicability of the First 
Step Act to this case. In the meantime, we vacate the 
sentences on all [**9] counts. 

2 The relevant language of the First Step Act provides: 

Section 924(c)(1)(C) of Title 18. United States Code, is 
amended, in the matter preceding clause (i), by striking 
"second or subsequent conviction under this sub-section" 
and inserting "violation of this subsection that occurs after 
a prior conviction under this subsection becomes final." 

132 Stat. 5221-22 (emphasis added). Id. at§ 403 (emphasis 
added). 

3. Remaining Claims on Appeal 

A. Speedy Trial -!:::Jl:!1[ 't] "We review the district court's findings of fact as 
they pertain to a speedy trial challenge for clear error 
and its legal conclusions de novo." United States v. 
Lynch. 726 F.3d 346. 351 (2d Cir. 2013). To determine 
whether a defendant's right to a speedy trial has been 
violated, "[w]e consider four factors: the '[l]ength of 
delay, the reason for the delay, the defendant's 
assertion of his right, and prejudice to the defendant."' 
United States v. Black, 918 F.3d 243. 254 (2d Cir. 2019) 
(citing Barker v. Wingo. 407 U.S. 514. 530. 92 S. Ct. 
2182. 33 L. Ed. 2d 101 (1972)). No one factor is 
dispositive. Id. 

HN5[~ The delay in this case - over six years -- was 
presumptively prejudicial to Pettway. But this alone 
cannot carry a speedy trial violation. Instead, we are 
required to examine the remaining Barker factors. Black. 
918 F.3d at 254. Here, the delay is attributable to both 
Pettway and the government. For his part, Pettway filed 
numerous motions and requested several 
adjournments. For its part, the government's error on 
the fourth superseding indictment delayed the trial 
significantly, and further delay resulted when the 
government located a witness who had previously been 
represented by Pettway's attorney, resulting in the 
attorney's disqualification. Importantly, Pettway did not 
assert his right to a speedy trial until more than four 
years after [**10) he was arrested, having agreed in the 
interim to delays that were of his own making. Although 
he asserted this right again shortly before trial, the fact 
that it took him so long to raise the issue weighs heavily 
in the government's favor. 

Finally, Pettway has not shown that he was significantly 
prejudiced by the delay. See Barker. 407 U.S. at 532. 
Pettway was not incarcerated for a vast majority of the 
time that he was awaiting trial. And while the specter of 
going to prison was undoubtedly stressful, Pettway was 
primarily on home confinement while awaiting trial. 
Although Pettway asserted that he and his family 
suffered stress and economic harm, his actions, which 
included selling his music and making a rap video in 
which he showed off his ankle bracelet, tell a different 
story. Lastly, Pettway did not show that his defense was 
significantly hindered because of the delay. Accordingly, 
we conclude [*49) that the district court did not err in 
finding that Pettway's right to a speedy trial was not 
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violated. 

B. Motion to Suppress 

HN6[~ ] On appeal from the denial of a motion to 
suppress, we review the district court's "conclusions of 
law de novo and its factual findings for clear error, 
viewing the evidence in a light most r•111 favorable to 
the government." United States v. Ramos. 685 F.3d 
120. 128 (2d Cir. 2012). HN!{i] A judge who 
determines whether there is probable cause to issue a 
warrant "make(s] a practical, common-sense decision 
whether, given all of the circumstances set forth in the 
affidavit . . . there is a fair probability that contraband or 
evidence of a crime will be found in a particular place." 
Illinois v. Gates. 462 U.S. 213. 238. 103 S. Ct. 2317. 76 
L. Ed. 2d 527 (1983). Because the Fourlh Amendment 
exclusionary rule is intended to deter "intentional 
conduct that (is] patently unconstitutional," evidence 
seized by officers who carried out a warrant that issued 
without probable cause need not be excluded if those 
officers relied on the warrant in good faith. Herring v. 
United States. 555 U.S. 135. 143-44. 129 S. Ct. 695. 
172 L. Ed. 2d 496 (2009). 

Here, the state judge who issued the warrant 
interviewed the cooperating witness in camera. Two 
federal judges reviewed the state judge's notes and also 
found probable cause for the issuance of the warrant. 
Hence, three judges independently found there was "a 
fair probability that contraband or evidence of a crime 
[would] be found" at 23 Roosevelt. See Gates. 462 U.S. 
at 238. But even assuming, arguendo, that the warrant 
issued without probable cause because it could have 
been more specific, Pettway has put forth no evidence 
or argument that the officers who executed the warrant 
acted in bad faith. (**12] See Herring, 555 US at 143-
44. Accordingly, the district court properly denied 
Pettway's motion to suppress. 

C. Jury Instructions -HNfili'] "We review a claim of error in the district court's 
jury instructions de novo, disturbing the district court's 
judgment only if the appellant shows that the error was 
prejudicial in light of the charge as a whole." Sheng v. 
M&TBank Corp., 848 F.3d 78, 86 (2d Cir. 2017). A jury 
charge is adequate if "taken as a whole, [it] is correct 
and sufficiently covers the case so that a jury can 
intelligently determine the questions presented to it." 
Garnett v. Undercover Officer C0039, 838 F.3d 265. 280 

(2d Cir. 2016). "A jury instruction is erroneous if it if it 
misleads the jury as to the correct legal standard or 
does not adequately inform the jury on the law." Sheng. 
848 F.3d at 86. 

HN9r,i] Defendants who use or carry a firearm "in 
furtherance of' a drug trafficking crime face certain 
mandatory minimum sentences. 18 U.S.C. § 924(c). 
"(T]he mere presence of a weapon at the scene of a 
drug crime, without more, is insufficient to prove that the 
gun was possessed in furtherance of the drug crime." 
United States v. Snow. 462 F.3d 55. 62 (2d Cir. 2006) 
(internal quotation marks and emphasis omitted). 
Instead, there needs to be a "nexus" between the 
possession or use of the gun and the furtherance of the 
crime. Id. "Ultimately, the test is whether a reasonable 
jury could, on r*13] the evidence presented at trial, find 
beyond a reasonable doubt that possession of the 
firearm facilitated a drug trafficking crime" by "afford[ing] 
some advantage . . . relevant to the vicissitudes of drug 
trafficking." United States v. Lewter. 402 F.3d 319. 322 
(2d Cir. 2005). 

The district court's jury instruction accurately reflected 
the law, as it made (*50] clear that, to convict, the jury 
had to find that "the firearm helped forward, advance or 
promote the commission of the crime," and that the gun 
"played some part in furthering the crime in order for this 
element to be satisfied." App'x at 2351 . During the jury's 
deliberations, however, the jury asked for a definition of 
"in furtherance of." In response, the district court gave 
the jury an additional instruction that provided a non-
exhaustive list of factors that the jury could consider in 
determining whether a gun was used in furtherance of 
drug trafficking. This list tracked language from Snow. 
See 462 F.3d at 62-63. 

Pettway argues that this instruction was improper, 
based on our observation in Lewter that relying on a list 
of factors to understand whether a gun was used in 
furtherance of a crime "is of limited utility" because 
"each case has its own wrinkles." Lewter, 402 F.3d at 
322. The statement in Lewter, however, was only dicta 
and [**14] it does not preclude a district court from 
listing factors that may be helpful to a jury. Additionally, 
the district court here made it clear that its list was not 
exhaustive. Accordingly, the district court did not err in 
its jury instructions. 

D. Leader Enhancement 

-HN10['f] We review a district court's application of an 
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enhancement under the Guidelines de novo and factual the district court and REMAND [**16) for further 
determinations underlying a district court's Guidelines 
calculation for clear error. United States v. Rowland, 
826 F.3d 100. 116 (2d Cir. 2016). HN11r:i] Under 
U.S.S.G. § 381.1, the leader/organizer enhancement 
applies if the defendant "was an organizer or leader of a 
criminal activity that involved five or more participants or 
was otherwise extensive." USSG § 381 .1(a). Here, 
several witnesses testified that Pettway was the leader 
of the Bailey Boys, an organization with more than five 
participants. Accordingly, the district court did not err 
when it applied the leader enhancement. 

E. § 924(c) Convictions 

HN12[~ ] We review whether multiple § 924(c) counts 
should be treated as furthering the same conspiracy --
which is a question of law that requires us to determine 
whether a defendant committed separate crimes -- de 
novo. United States v. Meiia. 545 F.3d 179. 204 (2d Cir. 
2008). To convict a defendant of multiple § 924(c) 
counts, the evidence that serves as the basis for each §_ 
924(c) count must differ. United States v. Arline. 835 
F.3d 277. 279. 282-283 (2d Cir. 2016). "It is not [**15) 
determinative whether the same conduct underlies the 
counts; rather, it is critical whether the offense - in the 
legal sense, as defined by Congress - complained of in 
one count is the same as that charged in another." 
United States v. Chacko. 169 F.3d 140. 146 (2d Cir. 
1999) (internal quotation marks omitted). 

Pettway argues that the government separated the 
same § 924(c) offense into two separate offenses to use 
the "harsh sentencing provision□ .. . to force a plea." 
Appellant's Br. at 73. He contends that Counts 2 and 4 
of the fourth superseding indictment cover the same 
conduct -- a two-year narcotics conspiracy that spanned 
from 2010 to 2012 -- and that therefore Count 4 should 
be vacated. Although the two counts Pettway complains 
of are similar, they are sufficiently different to allow the 
government to have charged two separate crimes. 
Importantly, they involve two distinct drug charges -
one for cocaine base and the other for heroin and 
cocaine. See Meiia. 545 F.3d at 183-84, 205-06 
(defendants properly charged with two § 924(c) counts 
based on shootings of two victims in one location and a 
shooting of a third victim 40 minutes later at a separate 
location). Accordingly, we are not persuaded. 

[*51) * * * 

For the foregoing reasons, we VACATE the judgment of 

proceedings. While we affirm the convictions as to all 
counts except Count 5, we VACATE the sentences on 
all counts. As Count 5 remains unresolved, the district 
court shall conduct a de novo resentencing after 
resolving the open issues. 

End of Document 
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At a stated te1m of the United States CoU1t of Appeals for the Second Circuit, held at the 
Thurgood Marshall United States Comthouse, 40 Foley Square, in the City of New York, on the 
2nd day of June, two thousand twenty-one. 

United States of America, 

Appellee, 

V. 

Demetrius Black, Dee Black, Tyrone Brown, AKA Ty 
Boog, Tariq Brown, AKA Reek, AKA Reek Havick 
Boog, AKA Tyriq Brown, Quinton Thompson, AKA Q, 
Eddie Allen, AKA Pow Pow, AKA Bundles, Montell 
Jones, AKA Telly, Raymel Weeden, AKA Ray Deuce, 
Denick Ramos, AKA Little D, 

Defendants, 

Kenneth Pettway, Jr., AKA KPJ, 

Defendants-Appellants. 

ORDER 
Docket No: 18-3316 

Appellant, Kenneth Pettway, Jr., filed a petition for panel rehearing, or, in the alternative, 
for rehearing en bane. The panel that dete1mined the appeal has considered the request for panel 
rehearing, and the active members of the Comt have considered the request for rehearing en bane. 

IT IS HEREBY ORDERED that the petition is denied. 

FOR THE COURT: 
Catherine O'Hagan Wolfe, Clerk 
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Case Summary 

Overview 

HOLDINGS: [1 ]-Defendant's motion seeking dismissal 
of his fourth superseding indictment on Speedy Trial Act 
grounds was denied because he did not specifically 
challenge any of the exclusions of time that were made 
over the course of the prosecution, nor does he point to 
any instances in which proper exclusions were not 
made; [2]-An interlocutory appeal by the government did 
not count against the speedy trial timeline; [3]-
Defendant's Sixth Amendment speedy trial rights had 
not been violated because although the delay was 
nearly 67 months, the delay was mostly attributable to 
defendant's and his 10 co-defendants' motion practice. 
Moreover, he waited until almost five years to assert his 
right to speedy trial and he did not identify any specific 
trial-related prejudice or disadvantage. 

Outcome 
Motion denied. 

LexisNexis® Headnotes 

Criminal Law & Procedure > Preliminary 
Proceedings > Speedy Trial > Statutory Right 

HN1[.A.] Speedy Trial, Statutory Right 

The Speedy Trial Act requires the government to bring 
criminal defendants to trial within 70 days of their first 
appearance before a judicial officer or the filing of an 
indictment, whichever is later. 18 U.S.C.S. § 3161(c)(1). 
In the event the defendant is not brought to trial within 
the 70 prescribed days, the indictment shall be 
dismissed on motion of the defendant. 18 U.S.C.S. § 
3162(a)(2). On such a motion, the defendant is the one 
who bears the burden of proving a violation of the 
Speedy Trial Act. 18 U.S. C.S. § 3162(a)(2). 

Criminal Law & Procedure > ... > Speedy 
Trial > Statutory Right > Excludable Time Periods 

l::!tU[A] Statutory Right, Excludable Time Periods 

The Speedy Trial Act excludes certain periods of delay 
from the Speedy Trial clock. For instance, the 70-day 
period is automatically tolled for the duration of any 
delay resulting from any pretrial motion, from the filing of 
the motion through the conclusion of the hearing on, or 
the other prompt disposition of, such motion. 18 
U.S.C.S. § 3161(h)(1)(D). It is also tolled for delay 
attributable to a co-defendant and to interlocutory 
appeals. 18 U.S.C.S. §§ 3161(h){6) and (h)(1)(C). Also 
excludable is any period of delay if the judge finds that 
the ends of justice served by taking such action 
outweigh the best interest of the public and the 
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defendant in a speedy trial. 18 U.S.C.S. § 3161(h)(7)(A). 
Under this exclusion, the court must set forth, in the 
record of the case, either orally or in writing, its reasons 
for so finding. 18 U.S.C.S. § 3161(h)(7)(A) . 

Criminal Law & Procedure > ... > Speedy 
Trial > Statutory Right > Excludable Time Periods 

HN3[.!.] Statutory Right, Excludable Time Periods 

Delay resulting from any interlocutory appeal is 
automatically excludable from the statutory speedy trial 
calculation by operation of law. 18 U.S.C.S. § 3161 
(h)(1)(C). 

Constitutional Law > ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Preliminary 
Proceedings > Speedy Trial > Constitutional Right 

Criminal Law & Procedure > Preliminary 
Proceedings > Speedy Trial > Statutory Right 

HN4[.!.] Criminal Process, Speedy Trial 

The Sixth Amendment provides that in all criminal 
prosecutions, the accused shall enjoy the right to a 
speedy trial. U.S. Const. amend VI. Although unusual, it 
is possible for a delay that does not violate the Speedy 
Trial Act to run afoul of the Sixth Amendment's 
guarantee of a speedy trial. 

Constitutional Law > ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Preliminary 
Proceedings > Speedy Trial > Constitutional Right 

HNQf..!.] Criminal Process, Speedy Trial 

There are four factors that courts must assess when 
conducting Sixth Amendment right to speedy trial 
analysis: the length of delay; the reason for the delay; 
the defendant's assertion of his right; and prejudice to 
the defendant. These factors must be considered 
together, as none alone has the talismanic quality 
sufficient to find deprivation of the right of speedy trial. 
The balancing process is difficult and sensitive, but must 

be carried out with full recognition that the accused's 
interest in a speedy trial is specifically affirmed in the 
Constitution. 

Constitutional Law > ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Preliminary 
Proceedings > Speedy Trial > Constitutional Right 

Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Speedy Trial 

HN6[.!.] Criminal Process, Speedy Trial 

In the context of the right to speedy trial, delays 
approaching 12 months are presumptively prejudicial. 

Constitutional Law > ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Preliminary 
Proceedings > Speedy Trial > Constitutional Right 

Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Speedy Trial 

HNZ[.!.] Criminal Process, Speedy Trial 

In a Sixth Amendment Speedy Trial analysis, closely 
related to length of delay are the reasons given by the 
government to justify the delay. Courts weigh the 
reasons alongside the defendant's conduct, and give 
different justifications differing weights. For example, 
prosecutorial negligence is weighed less heavily than a 
deliberate attempt to delay the trial to hamper the 
defense; but it would nevertheless be weighed against 
the government because it has the ultimate 
responsibility for bringing the defendant to trial. 

Constitutional Law > ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Preliminary 
Proceedings > Speedy Trial > Constitutional Right 

Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Speedy Trial 
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HN§J.A ] Criminal Process, Speedy Trial 

A defendant's claim that the government violated her 
right to a speedy trial is seriously undermined when the 
defendant, and not the government, is the cause of the 
delay. 

Constitutional Law > ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Preliminary 
Proceedings > Speedy Trial > Constitutional Right 

Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Speedy Trial 

HN9[A ] Criminal Process, Speedy Trial 

The efforts a defendant makes to assert the speedy trial 
right are closely related to the other factors in the Sixth 
Amendment right to speedy trial test. If a defendant is 
seriously being deprived of his right, he is more likely to 
vigorously assert it, and such an assertion is given 
strong evidentiary weight. But the inverse is also true: 
failure to assert the right in a timely manner will be 
weighed against the defendant. 

Constitutional Law > ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Preliminary 
Proceedings > Speedy Trial > Constitutional Right 

Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Speedy Trial 

HN10[A ] Criminal Process, Speedy Trial 

Prejudice to the defendant is assessed in light of the 
interests the speedy trial right was designed to protect. 
The U.S. Supreme Court has identified three such 
interests: to prevent oppressive pretrial incarceration; to 
minimize anxiety and concern of the accused; and to 
limit the possibility that the defense will be impaired. The 
most serious of these interests is the last, because the 
inability of a defendant adequately to prepare his case 
skews the fairness of the entire system. Despite these 

Circuit has generally required a showing of some 
significant trial-related disadvantage in order to establish 
a speedy-trial violation. 
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DECISION AND ORDER 

I. INTRODUCTION 

Presently before this Court is Defendant Kenneth 
Pettway, Jr.'s motion to dismiss the fourth superseding 
indictment on speedy trial grounds under the Speedy 
Trial Act, 18 U.S.C. § 3161 et seq., and the Sixth 
Amendment to the United States Constitution. (Docket 
No. 823.) For the reasons discussed below, Pettway's 
motion is denied. 

II. DISCUSSION 

Pettway argues that dismissal of the fourth superseding 
indictment is required because his rights to a speedy 
trial under the Speedy Trial Act and the Sixth 
Amendment have been violated. The government 
maintains that no such violations have occurred and that 
a full 70 days remain in which to bring Pettway to trial. 

A. Pettway's Speedy Trial Act Claim 

HN1[-iJ The Speedy Trial Act requires the government 
to bring criminal defendants to trial within 70 days [*3] 
of their first appearance before a judicial officer or the 
fil ing of an indictment, whichever is later. See 18 U.S.C. 
§ 3161 (c)(1 ): see also United States v. Oberoi, 295 F. 
Supp. 2d 286. 289 (W.D.N. Y. 2003). affd, 547 F.3d 436 
(2d Cir. 2008). 

In the event the defendant is not brought to trial within 
the 70 prescribed days, the indictment "shall be 
dismissed on motion of the defendant." 18 U.S.C. § 
3162 (a)(2) . On such a motion, the defendant is the one 
who bears the burden of proving a violation of the 
Speedy Trial Act. See 18 U.S.C. § 3162 (a)(2) 
(providing that "[t]he defendant shall have the burden of 
proof of supporting such motion but the Government 
shall have the burden of going forward with the 
evidence in connection with any exclusion of time under 
subparagraph 3161 (h)(3)"); United States v. Adams. 
448 F.3d 492. 503 (2d Cir. 2006/. 

HN2J."'-i] The Speedy Trial Act excludes certain periods 
of delay from the Speedy Trial clock. For instance, the 
70-day period is automatically tolled for the duration of 
any "delay resulting from any pretrial motion, from the 

fi ling of the motion through the conclusion of the hearing 
on, or the other prompt disposition of, such motion." 18 
U.S. C. § 3161 (h/(1 )(0). It is also tolled for delay 
attributable to a co-defendant and to interlocutory 
appeals. 18 U.S.C. §§ 3161 (h)(6) and (h)(1)(C) . Also 
excludable is "any period of delay ... if the judge ... 
find[s] that the ends of justice served by taking such 
action outweigh the best interest [*4] of the public and 
the defendant in a speedy trial." 18 U.S.C. § 
3161(h)(7)(A). Under this exclusion, the court must "set□ 
forth, in the record of the case, either orally or in writing, 
its reasons [for so finding]." !fl Again, it is the 
defendant's burden to prove a violation of the Speedy 
Trial Act. 

Here, Pettway has fai led to meet his burden and has 
made little attempt to do so. Although he spends a good 
portion of his motion recounting the history of this case 
(dating back to January 19, 2012, and including more 
than 840 docket entries), he does not specifically 
challenge any of the exclusions of time that were made 
over the course of this prosecution, nor does he point to 
any instances in which proper exclusions were not 
made. 

Instead, Pettway offers only non-specific, speculative 
assertions, such as "counsel believes that there are 
numerous times within which the speedy trial time clock 
should not be attributable to [Pettway]" (Affidavit of 
Herbert L. Greenman, Esq. ("Greenman Aff."), Docket 
No. 823, ,r 47); "[a]ny adjournments granted to 
[Pettway's co-defendants] should not, in toto, be 
attributed to [Pettway]" (Greenman Aff. , ,r 48); and 
"[b]ecause the excludable time exceeds the time 
allowable, counsel believes that [*5] [Pettway] was 
deprived of his rights to a statutory speedy trial" 
(Greenman Aff., ,r 51 ). 

These assertions are wholly insufficient to meet 
Pettway's burden. In the absence of any meaningful 
allegation or showing that a Speedy Trial Act violation 
has occurred- Pettway does not allege even a single 
error in the application of the Speedy Trial Act1-

1 To the extent Pettway asserts that the time excluded under 
18 U.S.C. § 3161(h)(1){C) was improper because the 
government's interlocutory appeal was frivolous, his argument -fails for two reasons. First, HN3['tJ delay resulting from any 
interlocutory appeal is automatically excludable by operation 
of law. See 18 U.S.C. § 3161 {h){1)(C)_ Second, the 
government's appeal was not frivolous, as evidenced by the 
fact that the Second Circuit ruled at least partly in its favor. 
See United States v. Brown, 16-3468-cr, 691 Fed. Appx. 666, 



A-14 Page 5 of 7 
2017 U.S. Dist. LEXIS 128093, *5 

Pettway's motion seeking dismissal of the fourth 
superseding indictment on Speedy Trial Act grounds 
must be denied. 

B. Pettway's Sixth Amendment Claim 

HN4(i'J The Sixth Amendment provides that "[i]n all 
criminal prosecutions, the accused shall enjoy the right 
to a speedy .. . trial . . .. " U.S. Const. amend VI. 
"Although unusual, it is possible for a delay that does 
not violate the [Speedy Trial Act] to run afoul of the Sixth 
Amendment's guarantee of a speedy trial." United 
States v. Stone. No. 05-CR-401. 2006 U.S. Dist. LEXIS 
8710. 2006 WL 436012, at *6 (E.D.N. Y. Feb. 22, 2006). 

In Barker v. Wingo, the United States Supreme Court, 
for the first time, attempted to set out the criteria by 
which the Sixth Amendment right is to be judged. 407 
U.S. 514. 515. 92 S. Ct. 2182, 33 L. Ed. 2d 101. The 
Court began by noting that the right to a speedy trial is 
different than other rights enshrined in the Constitution 
because it embodies a societal interest in securing a 
defendant for trial; this interest exists separately, and 
sometimes in opposit ion, to the interest of the 
accused. [*6] Id. at 519-22. It is also different, 
according to the Barker Court, because it is "necessarily 
relative" and "impossible to determine with precision 
when the right has been denied." Id. at 521. Ultimately 
then, courts must engage in a balancing test that 
considers cases on an ad hoc basis. Id. at 522. 530. 

HN§J.'i'] The Barker Court outlined four factors that 
courts must assess when conducting this analysis: the 
length of delay; the reason for the delay; the defendant's 
assertion of his right; and prejudice to the defendant. Id. 
at 530. These factors must be considered together, as 
none alone has the "talismanic" quality sufficient to find 
deprivation of the right of speedy trial. Id. at 533. The 
balancing process, to which this Court will now turn, is 
difficult and sensitive, but must be carried out with "full 
recognition that the accused's interest in a speedy trial 
is specifically affirmed in the Constitution." Id. 

1. Length of Delay 

The delay in this multi-defendant case, nearly 67 
months, is presumptively prejudicial and triggers further 
analysis of the three Barker factors. See Doggett v. 

2017 U.S. App. LEXIS 9804. 2017 WL 2378195 (2d Cir. June 
1. 2017) (affirming in part, vacating in part, and remanding). 

United States. 505 U.S. 647. 652. 112 S. Ct. 2686. 120 
L. Ed. 2d 520 (1992) (HN6['i'] delays approaching 12 
months are presumptively prejudicial); Flowers v. 
Warden. Conn. Corr. Inst., 853 F.2d 131. 133 (2d Cir. 
1988) (delay of 17 months is presumptively prejudicial). 
Still, while presumptively prejudicial, the delay here [*7] 
remains within a time period where the Second Circuit 
has found no violation. See Flowers, 853 F. 2d at 133 
(collecting cases with delays ranging from 24 months to 
six years where no speedy trial violation was found); 
United States v. Saglimbene. 471 F.2d 16 (2d Cir. 1973) 
(six years). Nonetheless, this factor weighs in favor of 
finding a Sixth Amendment violation. 

2. Reasons for the Delay 

HN"l.f.'i'] Closely related to length of delay are the 
reasons given by the government to justify the delay. 
Barker. 407 U.S. at 531. Courts weigh the reasons 
alongside the defendant's conduct, and give different 
justifications differing weights. Id. at 530-31. For 
example, prosecutorial negligence is weighed less 
heavily than a deliberate attempt to delay the trial to 
hamper the defense; but it would nevertheless be 
weighed against the government because it has the 
ultimate responsibility for bringing the defendant to trial. 
Id. at 531 . 

Here. the reasons for the delay are predominantly 
attributable to Pettway and his 10 co-defendants. They 
heavily litigated this case at all stages. as is, of course, 
their right to do. This necessarily resulted in protracted 
proceedings before the magistrate judge. There were 
multiple rounds of detention proceedings. defense 
motions. and pretrial hearings, none of which is the 
government's fault. 

But Pettway argues that [*8] two periods of delay are 
attributable to the government-the time between the 
start of the case (January 2012) and the return of the 
fourth superseding indictment (Apri l 2013), and the time 
between the filing of the government"s "frivolous" 
interlocutory appeal (October 2016) and its resolution 
(June 2017). (Greenman Aff., ffll 53, 72.) Neither of 
these periods of delay weigh in favor of dismissal. 

First, while it is true that the government repeatedly 
superseded the indictment, the fourth superseding 
indictment was returned just over a year after this case 
began. (Docket No. 139.) During that time, this case 
continued to be actively litigated, with detention 
proceedings and motion practice. Thus, in the context of 
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the overall proceedings, the government's conduct in 
seeking multiple superseding indictments over the 
course of little more than one year did not impact the 
progress of this case as significantly as Pettway 
contends. Second, as noted previously, there is no merit 
to Pettway's contention that the government's 
interlocutory appeal was frivolous, as the Second Circuit 
ruled partially in its favor. See United States v. Brown. 
16-3468-cr, 691 Fed. Appx. 666, 2017 U.S. App. LEXIS 
9804, 2017 WL 2378195 (2d Cir. June 1, 2017). 

Consequently, this is not a case where r9J the 
government is solely responsible for unreasonable 
delay. Rather, the majority of delay is attributable to the 
defendants' motion practice and the delay attendant to 
multi-defendant criminal trials. Upon review of the 
docket, this Court finds no periods of unreasonable 
delay,2 and certainly none solely attributable to the 
government. Thus, this factor weighs against finding a 
Sixth Amendment violation. See United States v. 
Blanco. 861 F.2d 773. 778 (2d Cir. 1998) (HNB(~ ] "A 
defendant's claim that the government violated her right 
to a speedy trial is seriously undermined when the 
defendant, and not the government, is the cause of the 
delay.") 

3. Defendant's Assertion of the Right 

HN9(,i] The efforts a defendant makes to assert the 
speedy trial right are closely related to the other factors 
in the test. Barker, 407 U.S. at 532. If a defendant is 
seriously being deprived of his right , he is more likely to 
vigorously assert it, and such an assertion is given 
strong evidentiary weight. 19=. But the inverse is also 
true: failure to assert the right in a timely manner will be 
weighed against the defendant. See id.: see also 
Rayborn. v. Scully. 858 F.2d 84. 93 (2d Cir. 1988). The 
Supreme Court makes clear that this inquiry is sensitive 
and complex, and must take into account how and when 
a defendant knew of the charges against him, if a 
defendant [*10] has obtained counsel, and if a delay 
benefits the defendant and thus dissuades him from 
invoking his right. Barker, 407 U.S. at 528-29. 

Here, Pettway did not begin objecting to exclusions of 

2 Pettway accuses the government of "a deliberate attempt to 
delay proceedings in order to hamper the defense and the 
defendant's liberty." (Greenman Aff., 11 66.) Other than 
perhaps his contention that the government's partially 
successful interlocutory appeal was frivolous, Pettway offers 
nothing to support this accusation. 

time until almost five years into this case, in January 
2017, after the government filed its interlocutory appeal. 
And while Pettway now suggests that he moved for 
severance earlier in November 2013 to preserve his 
speedy trial rights, see Greenman Aff., ,i 59 ("Pettway 
recognized the necessity of gaining a severance from 
his other defendants"), review of that motion reveals that 
it was a boilerplate, protective request in which Pettway 
simply sought leave "to move for severance once court 
ordered discovery has been completed." (Docket No. 
224.) 

Accordingly, this Court finds that this factor weighs 
against a finding of a Sixth Amendment violation. See 
United States v. Vasquez, 918 F.2d 329, 338 (2d Cir. 
1990) (third factor "weighs heavily" against petitioners 
where they "waited roughly 22 months before advancing 
their speedy trial claims and this hardly renders 
plausible their contention that an expeditious resolution 
of their cases was a matter of pressing constitutional 
importance for them"): United States v. McGrath, 622 
F.2d 36. 41 (1980) (weighing fact that the defendant 
waited until immediately before trial to fi le a motion to 
dismiss [*11] on speedy trial grounds against the 
defendant): United States v. Abouhalima. 961 F. Supp. 
78. 83 (S.D.N. Y. 1997) (waiting many months before 
raising Sixth Amendment speedy trial objection weighs 
against a violation). 

4. Prejudice to Defendant 

HN10[T ] Prejudice to the defendant is assessed in light 
of the interests the speedy trial right was designed to 
protect. Barker. 407 U.S. at 532. The Supreme Court 
identified three such interests: to prevent oppressive 
pretrial incarceration; to minimize anxiety and concern 
of the accused: and to limit the possibility that the 
defense will be impaired. 19=. 

The most serious of these interests is the last, because 
"the inability of a defendant adequately to prepare his 
case skews the fairness of the entire system." 19=. 
Despite these considerations, however, courts are 
generally reluctant to find a speedy t rial right violation in 
the absence of specific prejudice. See United States v. 
Abad, 514 F.3d 271. 275 (2d Cir. 2008) (per curiam): 
Rayborn, 858 F.2d at 94; McGrath, 622 F.2d at 41 . 
Indeed, the Second Circuit has affirmed that it has 
"generally required a showing of some significant trial-
related disadvantage in order to establish a speedy-trial 
violation." United States v. Cain, 671 F.3d 271. 297 (2d 
Cir. 2012): see United States v. New Buffalo 
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Amusement Corp .. 600 F.2d 368. 379 (2d Cir. 1979) 
(violation where witnesses crucial to defense could no 
longer be located, and other witnesses who previously 
had agreed to testify refused to do so); United States v. 
Vispi. 545 F.2d 328. 334-35 (2d Cir. 1976) (violation 
where delay made locating old [*12] records and 
dealing with dimmed recollections "a formidable task"); 
United States v. Roberts. 515 F.2d 642. 646 (2d Cir. 
1975) (violation where government's delay disqualified 
defendant for youthful offender status). 

Here, Pettway does not identify any specific trial-related 
prejudice or disadvantage. He claims prejudice instead 
based on the specter of these criminal charges for five 
years, his previous home confinement and recent 
detention, and his inability to travel and further his music 
career. While Pettway is understandably displeased with 
these aspects of being under indictment, they do not 
sufficiently establish a constitutional violation, 
particularly where the government has not unreasonably 
caused delay. This factor therefore weighs against 
finding a Sixth Amendment violation. 

Having fully considered and balanced the four Barker 
factors, this Court finds that Defendant's Sixth 
Amendment speedy trial rights have not been violated. 

IV. CONCLUSION 

For the reasons stated above, this Court finds that 
Pettway's rights to a speedy trial under the Speedy Trial 
Act and the Sixth Amendment have not been violated. 
Defendant's Motion to Dismiss the indictment on speedy 
trial grounds is therefore denied. 

V.ORDERS 

IT HEREBY IS ORDERED, that Defendant's Motion to 
Dismiss the Indictment (Docket [*13] No. 823) is 
DENIED. 

SO ORDERED. 

Dated: August 11 , 2017 

Buffalo, New York 

/s/ Will iam M. Skretny 

WILLIAM M. SKRETNY 

United States District Judge 

End of Documt>nt 
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Opinion 

DECISION AND ORDER 

I. INTRODUCTION 

Presently before this Court is Defendant Kenneth 
Pettway, Jr.'s second motion to dismiss the indictment 
against him on speedy-trial grounds. (Docket No. 980.) 
Pettway seeks both dismissal of the indictment and 
reconsideration of this Court's previous decision denying 
his first speedy-trial motion. See United States v. 
Pettway. No. 12-CR-103S (1). 2017 U.S. Dist. LEXIS 
128093. 2017 WL 3475434 (W.D.N. Y. Aug. 11. 2017). 
For the reasons discussed below, Pettway's [*2] motion 
is denied in its entirety. 

II. BACKGROUND 

On May 22, 2018, Pettway proceeded to trial before the 
Honorable Thomas J. McAvoy1 on a 5-count indictment 
that charged him with controlled substances and 
firearms offenses, in violation of 21 U.S. C. §§ 841 
@l{Jj_, 846, and 18 U.S.C. §§ 922 (q/(1) . 924 (a/(2) , 924 
lflf11. (Docket No. 1033.) Nine days later, the jury 
convicted Pettway on each count. (Docket Nos. 1026, 
1034, 1036.) Pettway is currently scheduled to be 
sentenced before Judge McAvoy on October 15, 2018. 

1 Judge McAvoy of the Northern District of New York presided 
over the trial of this matter as a visiting judge after it was 
determined that an ongoing criminal trial before this Court 
would prevent it from trying this case as scheduled. (Docket 
No. 998.) With Judge McAvoy's consent, however, this Court 
retained Pettway's instant speedy-trial motion in the interests 
of judicial economy given its familiarity with the issues and 
because the motion seeks reconsideration of this Court's 
previous decision. (Docket No. 1028.) This Court is grateful to 
Judge McAvoy for his service to this district in this and other 
cases. 
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(Docket No. 1098.) 

Three weeks before trial, Pettway filed his second 
speedy-trial motion. (Docket No. 980.) This Court 
immediately directed the government to respond. 
(Docket No. 982.) In the interim, Pettway supplemented 
his motion. (Docket No. 993.) The government 
thereafter moved to extend its time to respond, which 
this Court granted. (Docket Nos. 997, 998.) 

On May 22, 2018, the date of jury selection, the 
government timely fi led its response to Pettway's 
motion. (Docket No. 1013.) After unsuccessfully moving 
to strike the government's response (see Docket 
Nos.1025, 1028), Pettway filed a reply on June 15, 
2018; the government filed a sur-reply on June 25, 
2018; and Pettway filed a sur-sur-reply on August 31 , 
2018. (Docket Nos. 1043, 1047, r3J 1103.) Upon the 
completion of this full briefing, this Court took the motion 
under advisement without oral argument. (Docket No. 
1028.) 

Ill. DISCUSSION 

A. Sixth Amendment Right to a Speedy Trial 

The Sixth Amendment to the United States Constitution 
guarantees that in all criminal prosecutions "the accused 
shall enjoy the right to a speedy and public trial." U.S. 
Const. amend. VI. The speedy trial guarantee "is as 
fundamental as any of the rights secured by the Sixth 
Amendment." Klopfer v. North Carolina. 386 U.S. 213. 
223, 87 S. Ct. 988, 18 L. Ed. 2d 1 (1967). This right "is 
designed to minimize the possibility of lengthy 
incarceration prior to trial, to reduce the lesser, but 
nevertheless substantial, impairment of liberty imposed 
on an accused while released on bail, and to shorten 
the disruption of life caused by arrest and the presence 
of unresolved criminal charges." United States v. 
MacDonald. 456 U.S. 1, 8, 102 S. Ct. 1497, 71 L. Ed. 2d 
696 (1982) ; see United States v. Ewell. 383 U.S. 116. 
120, 86 S. Ct. 773. 776, 15 L. Ed. 2d 627 (1966) 
(describing the speedy-trial guarantee as "an important 
safeguard to prevent undue and oppressive 
incarceration prior to trial, to minimize anxiety and 
concern accompanying public accusation and to limit 
the possibilities that long delay will impair the ability of 
an accused to defend himself'). 

Society has an interest in speedy trials as well. Speedy 
trials limit an accused's ability to leverage a court's 

backlog of cases to obtain a more advantageous plea 
resolution; protect the community [*4] by reducing a 
non-detained accused's opportunity to commit other 
crimes; shorten the time available to abscond; increase 
the opportunity for effective rehabilitation by minimizing 
delay between arrest and punishment; and reduce the 
expense and overcrowding concerns attendant to 
pretrial incarceration. See Barker v. Wingo. 407 U.S. 
514. 519-20, 92 S. Ct. 2182. 33 L. Ed. 2d 101 (1972) 
(explaining the societal interest as "exist[ing] separate 
from, and at times in opposition to, the interests of the 
accused"); United States v. Ghailani. 733 F.3d 29. 41 
(2d Cir. 2013) (recognizing that "the public has an 
interest in quickly bringing defendants to trial to prevent 
a backlog of cases that might permit dangerous 
criminals to linger unsupervised for extended periods of 
time while on bail, delay rehabilitation, and otherwise 
hinder the criminal justice system"). 

Partly because of these often-dueling interests, the 
speedy-trial right has been described as "amorphous," 
"slippery," and "necessarily relative." Barker, 407 U.S. at 
522 (quoting Beavers v. Haubert. 198 U.S. 77. 87. 25 S. 
Ct. 573. 576. 49 L. Ed. 950 (1905)). "It is consistent with 
delays and depends upon circumstances." Beavers, 198 
U.S. at 87. The right therefore cannot be measured in a 
finite number of days, months, or years, "largely 
because what may be considered 'speedy' is 
necessarily dependent on the nature of the trial and the 
parties' interests in the given case." Ghailani. 733 F.3d 
at 41· see Barker 407 U.S. at 521 ("It is [*5] .. . 
impo;sible to determine with precision when the right 
has been denied. We cannot definitively say how long is 
too long in a system where justice is supposed to be 
swift but deliberate."); Ewell. 383 U.S. at 120 ("A 
requirement of unreasonable speed would have a 
deleterious effect both upon the rights of the accused 
and upon the ability of society to protect itself."); United 
States v. Rav, 578 F.3d 184. 191 (2d Cir. 2009) (noting 
that the right "neither prohibits all delays, nor 
establishes a strict time limit between the 
announcement of a charge and the commencement of 
trial"). 

Rather, a balancing test is employed to shape the 
contours of the speedy-trial right. The United States 
Supreme Court first set forth this test in Barker, where it 
outlined four factors to be weighed in assessing a 
speedy-trial claim: the length of delay; the reason for the 
delay; the defendant's assertion of his right; and 
prejudice to the defendant. 407 U.S. at 530. These 
factors must be considered together, as none alone has 
the "talismanic" quality sufficient to find deprivation of 
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the speedy-trial right. Id. at 533. The Barker balancing 
process is difficult and sensitive but must be carried out 
w ith "full recognition that the accused's interest in a 
speedy trial is specifically affirmed in the 
Constitution." [*6] !Q,_ If the speedy-trial right is violated, 
dismissal of the charges w ith prejudice is mandatory. 
Strunk v. United States, 412 U.S. 434. 440. 93 S. Ct. 
2260, 37 L. Ed. 2d 56 (1973). 

Finally, the government and the court share the burden 
of bringing criminal cases to trial promptly. See United 
States v. New Buffalo Amusement Corp .. 600 F. 2d 368. 
378 (2d Cir. 1979): United States v. Visp( 545 F.2d 328, 
334 (2d Cir. 1976). And where the delay is substantial, 
the government bears the burden of proving that the 
delay was justified and that the defendant's speedy-trial 
rights were not violated. New Buffalo Amusement. 600 
F.2d at 378; United States v. Tigano. 880 F.3d 602. 612 
(2d Cir. 2018). 

8. Pettway's Request for Reconsideration 

On August 11 , 2017, this Court denied Pettway's first 
motion to dismiss asserting violations of his speedy-trial 
rights under the Speedy Trial Act. 18 U.S.C. § 3161 et 
seq. and the Sixth Amendment. See PettwaYt 2017 U.S. 
Dist. LEXIS 128093. 2017 WL 3475434. at *5. This 
Court first found that Pettway's "non-specific, 
speculative assertions" were "wholly insufficient" to 
meet his burden of demonstrating a Speedy Trial Act 
violation . 2017 U.S. Dist. LEXIS 128093, [WLl at *2. 
Second, as it relates to the Sixth Amendment, this Court 
found relative to the Barker factors that (1) the 67-month 
delay to that point was presumptively prejudicial; (2) the 
government was not solely responsible for any period of 
unreasonable delay, but rather, the defendants' litigation 
strategy was predominantly the cause of the protracted 
delays; (3) Pettway did not begin meaningfully asserting 
his speedy-trial rights until January 2017; and (4 ) 
Pettway [*7] did not demonstrate prejudice or 
disadvantage arising from the delay sufficient to 
establish a constitutional violation. See 2017 U.S. Dist. 
LEXIS 128093. [WLl at *2-5. This Court therefore found 
that consideration of the Barker factors counseled 
against finding a Sixth Amendment speedy-trial 
violation. See 2017 U.S. Dist. LEXIS 128093. [WLl at *5. 
Pettway now seeks reconsideration. 

Generally, a district judge may modify pre-trial rulings 
and interlocutory orders at any time before final 
judgment. See In re United States, 733 F.2d 10. 13 (2d 
Cir. 1984). Reconsideration of a prior decision is 

generally justified in any one of the following three 
circumstances: (1) an intervening change in controlling 
law; (2) new evidence; or (3) the need to correct a clear 
error of law or to prevent manifest injustice. See Virgin 
At/. Airways, Ltd. v. Nat'/ Mediation Bd., 956 F.2d 1245, 
1255 (2d Cir.1992); see also Shrader v. CSX Transp .. 
70 F.3d 255, 257 (2d Cir. 1995) ("reconsideration will 
generally be denied unless the moving party can point 
to controll ing decisions or data that the court 
overlooked-matters, in other words, that might 
reasonably be expected to alter the conclusion reached 
by the court"); Amerisure Ins. Co. v. Laserage Tech. 
Corp., No. 96-CV-6313, 1998 U.S. Dist. LEXIS 23679, 
1998 WL 310750. *1 (WD.N. Y. Feb. 12. 1998) (citing 
United States v. Adegbite. 877 F.2d 174, 178 (2d Cir. 
1989)). 

The decision whether to grant or deny a motion to 
reconsider lies in the court's discretion. See McCarthy v. 
Manson, 714 F.2d 234. 237 (2d Cir. 1983). Parties 
bringing motions to reconsider "should evaluate whether 
what may seem to be a clear error of law is in fact 
simply a point of disagreement between the Court 
and [*8] the litigant." Duane v. Spaulding & Rogers 
Mfg .. No. 92-CV-305. 1994 U.S. Dist. LEXIS 12814. 
1994 WL 494651. *1 (N.D.N. Y. Aug. 10. 1994) (quoting 
McDowell Oil Serv. v. Interstate Fire and Cas.. 817 F. 
Supp. 538. 541 (MD.Pa. 1993)). Motions for 
reconsideration are not to be used as a means to 
reargue matters already disposed of by prior rulings or 
to put forward additional arguments that could have 
been raised before the decision. See Duane, 1994 U.S. 
Dist. LEXIS 12814. 1994 WL 494651 at *1. After all, a 
"motion for reconsideration is not a device intended to 
give an unhappy litigant one additional chance to sway 
the judge." Nossek by Nossek v. Board of Educ., No. 
94-CV-219. 1994 U.S. Dist. LEXIS 17686. 1994 WL 
688298. *1 (N.D.N. Y. Nov. 10, 1994). 

Pettway maintains that reconsideration is warranted on 
the basis that two decisions from the United States 
Court of Appeals for the Second Circuit-United States 
v. Pennick and United States v. Tigano-constitute 
intervening changes in controlling law concerning how 
delay should be attributed under the Barker factors. 713 
Fed.Appx. 33 (2d Cir. 2017); 880 F.3d 602 (2d Cir. 
2018). Pettway also seeks to reopen and reargue issues 
already decided. 

To begin, Pennick and Tigano are not intervening 
changes in controlling law. At best, they reiterate and 
apply existing law, as Pettway appears to concede. 
(Docket No. 980-1 , p. 12 (describing Pennick and 
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Tigano as "clarif[ying] controll ing law regarding a 
defendant's speedy trial rights").) Pennick reiterated that 
institutional delay under the Barker factors must be 
attributed to the government, including the court's delay 
in deciding motions. [*9] See Pennick, 713 Fed. Appx. 
at 35. Similarly, Tigano addressed administrative 
delays, noting that "[a]dministrative delays are counted 
against the government." Tigano, 880 F.3d at 614-15. 
These cases did not break new ground or change 
controll ing law, as evidenced by both the Pennick and 
Tigano courts' citations to cases dating back to 1977. 
See Pennick. 713 Fed. Appx. at 35 (citing New Buffalo 
Amusement. 600 F. 2d at 377; United States v. Carini. 
562 F.2d 144. 149-50 (2d Cir. 1977): United States v. 
Bert. 814 F.3d 70. 85 (2d Cir. 2016)): see Tigano. 880 
F.3d at 614 (citing Carini, 562 F.2d at 149-50). 
Consequently, there is no basis for reconsideration 
based on an intervening change in controlling law. 

The other grounds that Pettway asserts for 
reconsideration are improper attempts to gain a second 
bite at the apple. See Nossek. 1994 U.S. Dist. LEXIS 
17686. 1994 WL 688298. at *1. In voicing his 
disagreement with this Court's previous decision, 
Pettway maintains that this Court (1) failed to properly 
consider institutional and administrative delays, (2) 
afforded too little weight to his arguments concerning 
the effect of the government superseding the indictment, 
(3) discounted his argument concerning whether the 
government's appeal was frivolous, (4) overemphasized 
his failure to file a severance motion, (5) concluded 
incorrectly that he failed to raise speedy-trial objections 
before January 2017, and (6) failed to properly consider 
prejudice. (Docket No. 980-1 , pp. 13-14.) 

It is well settled that "[a] party may not .. [*10] . use a 
motion for reconsideration to re-argue issues that have 
already been decided, present 'new theories' or 
arguments that could have been raised earlier, seek a 
new hearing 'on the merits, or [to] otherwise tak[e] a 
second bite at the apple."' See Groomes v. Frazir. No. 
3:17CV1072(JCH). 2018 U.S. Dist. LEXIS 20283, 2018 
WL 745954. at * (D. Conn. Feb. 7. 2018)) (citing 
Analytical Surveys. Inc. v. Tonga Partners, L.P .• 684 
F.3d 36. 52 (2d Cir. 2012). in turn quoting Sequa Corp. 
v. GBJ Corp .. 156 F.3d 136. 144 (2d Cir. 1998)). Here, 
Pettway clearly disagrees with the previous decision, 
but this Court properly considered and assessed his 
speedy-trial motion under the Barker framework and 
gave each of his arguments full and fair consideration. 
None of the circumstances warranting reconsideration 
apply here; Pettway simply seeks to relitigate his motion 
with new counsel. Such is not the proper use of a 

motion for reconsideration. See Duane. 1994 U.S. Dist. 
LEXIS 12814. 1994 WL 494651. at *1. Consequently, 
there being no valid basis for reconsideration, Pettway's 
motion is denied. 

C. Pettway's Request for Dismissal 

With the finding that reconsideration is not warranted, 
the question becomes whether the additional 9-month 
delay between August 11 , 2017 (the date of the first 
speedy-trial decision) and May 22, 2018 (the date trial 
began), considered alone or in conjunction with the 
previous delay, violated Pettway's constitutional [*11] 
right to a speedy trial. 

At the time this Court denied Pettway's first speedy-trial 
motion, trial had already been scheduled to commence 
on September 26, 2017. (Docket No. 820. ) In addition, 
time had been excluded under the Speedy Trial Act 
through September 26, 2017, for continuity of counsel 
and trial preparation, under 18 U.S.C. § 3161 
(h)(7)(B)(iv); due to pending motions, under 18 U.S.C. § 
3161 (h)(1)(D): and in the interests of justice, under 18 
U.S.C. § 3161 (h)(7)(A). (Docket No. 820.) 

The parties appeared before this Court on August 14, 
2017, at which time several pretrial issues were 
discussed, including Pettway's pending suppression 
motion. (Docket No. 844.) 

The parties next appeared on September 20, 2017, at 
which time Pettway requested that the trial date be 
adjourned to allow for further trial preparation. (Docket 
No. 862). Numerous other trial-related matters were 
also discussed, including this Court directing the 
government to disclose the identity of its final 
undisclosed witness by September 25, 2017. (Docket 
No. 862.) At Pettway's request, this Court rescheduled 
trial for September 29, 2017, and excluded time through 
that date in the interests of justice under 18 U.S.C. § 
3161 (h)(7)(A) . (Docket No. 862.) 

Additional pretrial matters were discussed at an 
appearance on September [*12] 25, 2017, but the 
government had not yet disclosed its witness. (Docket 
No. 873.) 

Trial was then adjourned until October 5, 2017, to permit 
additional time for Pettway to prepare for trial and to 
ensure continuity of counsel, with accompanying 
exclusions of time under 18 U.S.C. §§ 3161 (h)(7)(A) 
and (h)(7)(B)(iv). (Docket No. 872.) The parties 
appeared on October 5, 2017, at which time a recently 
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discovered possible conflict concerning Pettway's 
attorney and the government's just-disclosed witness 
was discussed. (Docket No. 887.) In light of the need to 
resolve this conflict, this Court adjourned the trial, 
appointed independent counsel to advise Pettway, and 
conducted further status conferences with appropriate 
exclusions of time. (Docket Nos. 887, 891 , 898, 903.) 

On December 20, 2017, after full proceedings, this 
Court determined that Pettway's attorney suffered from 
an actual, non-waivable conflict-of-interest that required 
his replacement as trial counsel. (Docket No. 910.) This 
Court therefore indicated that new counsel would be 
assigned, and it directed the parties to appear again for 
a status conference on January 24, 2018, with an 
exclusion of time for continuity of counsel and interests 
of justice under 18 U.S.C. §§ 3161 (h)(7)(A) and 
(h)(7)(B)(iv). (Docket [*13] No. 910.) Two days later, 
this Court granted Pettway's motion for release on 
conditions. (Docket No. 91 1.) 

On January 24, 2018, this Court assigned new counsel 
to represent Pettway and re-scheduled trial to begin on 
May 22, 2018, with exclusions of time through that date 
under 18 U.S.C. §§ 3161 (h)(7)(A). (h)(7)(B)(iv). 
(h)(1)(O). The parties thereafter appeared regularly for 
status conferences to discuss trial preparation and trial 
readiness, until trial commenced before Judge McAvoy 
on May 22, 2018. (Docket Nos. 956, 962, 976, 998, 
1014.) 

Pettway argues that this additional period of delay, 
alone and in conjunction with the preceding 67-month 
period of delay, violated his Sixth Amendment right to a 
speedy trial. As noted above, this argument requires 
examination of the Barker factors: the length of delay; 
the reason for the delay; the defendant's assertion of his 
right; and prejudice to the defendant. 407 U.S. at 530. 

First, taken together with the previous 67-month delay, 
this additional delay of nine months or so adds to the 
presumption of prejudice triggering further analysis 
under Barker. See Doggett v. United States, 505 U.S. 
647. 652. 112 S. Ct. 2686. 120 L. Ed. 2d 520 (1992) 
(delays approaching 12 months are presumptively 
prejudicial); Flowers v. Warden. Conn. Corr. Inst.. 853 
F.2d 131. 133 (2d Cir. 1988) (delay of 17 months is 
presumptively prejudicial). 

Second, the delay here, while largely attributable 
to [*14] the government, was not intentional. The delay 
was occasioned by the unwaivable conflict-of-interest 
that prevented Pettway's trial counsel from continuing in 

the case. This conflict-of-interest was not discovered 
until the identity of the government's witness, which had 
previously been withheld for security reasons, was 
disclosed to Pettway. It was then discovered that 
Pettway's lawyer had previously represented the 
witness, resulting in the conflict. At the time, this Court 
heavily criticized the government for not having 
procedures in place to avoid such last-minute 
circumstances, but there is no indication that the 
government ever concealed the witness's identity for 
any reason other than witness safety. In other words, 
the government did not act intentionally to avoid 
discovery of the conflict or to delay or derail Pettway's 
defense. Consequently, while the majority of this period 
of delay is rightly charged to the government, it is 
weighed less heavily than if the government acted 
intentionally to Pettway's detriment. See Barker. 407 
U.S. at 531 (instructing that prosecutorial negligence is 
weighed less heavily than a deliberate attempt to delay 
the trial to hamper the defense). 

Third, the record reflects [*15] that Pettway continually 
asserted his rights to a speedy trial during this time. See 
Barker. 407 U.S. at 532 (noting that a defendant's 
assertion of his speedy trial rights is given strong 
evidentiary weight). 

Fourth, Pettway has not suffered significant prejudice by 
the additional delay. Prejudice to the defendant is 
assessed in light of the interests the speedy trial right 
was designed to protect. Id. at 532. The Supreme Court 
identified three such interests: to prevent oppressive 
pretrial incarceration; to minimize anxiety and concern 
of the accused; and to limit the possibility that the 
defense will be impaired. ~ The most serious of these 
interests is the last, because "the inability of a defendant 
adequately to prepare his case skews the fairness of the 
entire system." ~ Here, Pettway was not subjected to 
pretrial incarceration for a majority of the additional 
period of delay. Moreover, there is no indication of any 
heightened anxiety or concern during this period. And 
while the conflict situation required that Pettway be 
appointed new counsel, his new counsel was a zealous 
advocate who quickly familiarized himself with the 
record and provided sound representation, resulting in 
no material impairment to Pettway's [*16] defense. 

In the end, having considered and balanced the Barker 
factors, this Court finds that the circumstances of the 
additional delay, considered alone or in conjunction with 
the previous delay, do not sufficiently establish a 
constitutional violation. Pettway's motion to dismiss on 
speedy trial grounds is therefore denied. 
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IV. CONCLUSION 

For the reasons stated above, this Court finds no basis 
to reconsider its previous speedy-trial decision, and 
further finds that Pettway's rights to a speedy trial under 
the Sixth Amendment have not been violated. 
Defendant's Motion to Reconsider and to Dismiss the 
Indictment is therefore denied. 

V. ORDERS 

IT HEREBY IS ORDERED, that Defendant's Motion for 
Reconsideration and to Dismiss the Indictment (Docket 
No. 980) is DENIED. 

SO ORDERED. 

Dated: October 7, 2018 

Buffalo, New York 

/s/ Will iam M. Skretny 

WILLIAM M. SKRETNY 

United States District Judge 

End of Document 
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A-31 
U.S. District Court - Judicial Caseload Profile 

NEW YORK WESTERN 12-Month Periods Ending I 
Sep 30 Sep 30 Sep30 Sep 30 Sep 30 Sep 30 

2012 2013 2014 2015 2016 2017 

Filings 1 3 ,020 3,187 2,890 2,988 2,803 3,119 

Overall 
Terminations 3,009 3,054 2,978 2,838 2,931 2,878 

Caseload Pending 3,598 3,715 3,621 3,764 3,631 3,865 
Statistics Percent Change in Total 

Filings Current Year 
Over Earlier Year 3.3 -2.1 7.9 4.4 11.3 

Number of Judgeships 4 4 4 4 4 4 

Vacant Judgeship Months 2 12.0 9.5 2.3 15.6 12.8 12.0 

Total 755 797 723 747 701 780 

Civil 461 519 452 490 458 540 

Filings 
Criminal 
Felony 179 137 116 119 96 103 

Actions 
Supervised 
Release 

per Judgeship Hearings 116 141 154 138 148 137 

Pending cases 900 929 905 941 908 966 

Weighted Filings 2 607 580 483 512 469 509 

Terminations 752 764 745 710 733 720 

Trials Completed 9 10 13 11 10 12 

Criminal 
From Filing to Felony 10.8 10.7 16.3 14.2 18.0 17.4 

Median Disposition 
Time (Months) Civil 2 8.5 8.5 10.9 10.4 11.7 12.3 

From Filing to Trial 2 

(Civil Only) - 69.1 58.5 66.3 60.3 62.2 

Number (and%) 
of Civil Cases 372 362 356 384 415 404 

Over 3 Years Old 2 16.2 14.6 14.3 14.3 15.6 13.6 

Average Number 
of Felony Defendants 

other Filed per case 1.4 1.2 1.2 1.3 1.3 1.2 

Avg. Present for 
Jury Selection 69.3 56.4 68.1 56.2 74.9 74.4 

Jurors Percent Not 
Selected or 
Challenged 40.5 31 .5 43.1 40.4 41.4 41.0 

2017 Civil Case and Criminal Felony Defendant Filings by Nature of Suit and Offense 

Type of Total A B C D E F G H I 

Civil 2,161 770 59 533 46 33 58 88 102 23 

Criminal 1 409 1 161 66 49 54 14 31 1 13 

NOTE: Criminal data in this profile count defendants rather than cases and therefore will not match previously published numbers. 
1 Filings in the "Overall caseload Statistics" section include criminal transfers, while filings by "Nature of Offense" do not. 
2 See "Explanation of Selected Terms." 

Federal Court Management Statistics, September 2017 

Available at: htto://www.uscourts.2:ov/file/22297/download (last accessed: Jan 25. 2018) 
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UNITED STATES D ISTRICT COURT 
WESTERN D ISTRICT OF NEW YORK 

UNITED STATES OF AJ\IBRICA, 

Plaintiff, 

V. 

KENNETH PETT\WAY, 

Defendant. 

A-32 

Case No. 12-CR-103-001-"WMS 

DECLARATION 

I, KENNETH PETI\VA Y, make this D eclaration under penalty of perjmy pursuant 

to 28 U.S.C. § 1746: 

1. I am the defendant in the above captioned case. I submit this declaration in 

support my motion to dismiss for violation of my right to a speedy trial. 

2. On January 18, 2012, I was arrested by the police regarding the cl1arges 

alleged in the this case. I have remained under indictment ever since. Spending the last 75 months 

in and out of jail, under restrictive conditions of release, and having this case hanging over my head 

has had a negative impact on my life and my personal and emotional well-being 

3. In the beginning stages of this case in 2012, I was forced to agree to refrain 

from coming to Buffalo (Erie County) and stay in Rochester (Monroe County) in order to be 



A-33 

released on bail. Tius remmred me from my son's life (he resided in Buffalo, NY). Tiiis continued 

until I was removed from the ankle monitor and allowed to travel in 2013. 

4. Even though I was already charged, on bail, and on house arrest, my 

Rochester home was raided in August 2012 when the government superseded the indictment. My 

daughter who was 8 months at the time was \vith me. Tius was troubling and traumatic. 

Prosecutors superseded and charged me with RICO only to drop those charges before the 2016 trial 

was set to start. I was told that if I go to trial on these RICO charges I would do life in prison if 

convicted. The RICO charges changed everything. They wrapped my case up with many other 

codefendants who were charged with murders and that were facing the death penalty. H ad that not 

happened, I could've enjoyed my rights to a speedy trial on the original charges that stemmed from 

the search of co-defendant Black's residence. TI1at did not happen. Having the RICO charges 

hanging over my head for so much time was ve1y stressful. TI1ey should have never charged me 

with RICO. The fact the government dropped those charges is evidence as to why those charges 

were unjustified. 

5. In 2015, police raided the home on my children in Lackawanna, NY. Both 

of my daughters (my youngest was 3 months and my oldest was 3 years old at the time) were there. 

I was not charged with anything at tlus time. My oldest daughter who's 6 years old now is 

traumatized by tl1ese raids. Anytime she sees tl1e police she says "please don't take my dad." She 

doesn't like police because she witnessed tl1em kick tl1e door of our home in and place me in 

handcuffs. She doesn't like loud noises or any banging at tl1e door. When tlus happens, I have 

heard her say, "Dad, lude, that's tl1e police." 
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6. This whole situation has caused my family members stress and has caused 

me to lose my family. My ex-girlfriend/ daughter's mother whom I was with for 16 years, kicked me 

out of the house because she said she didn't want the police to keep kicking the doors in while her 

and my kids were there. She is also traumatized. My son who is now 15 years old has always asked 

me why do I have to wear that black box on my ankle, why I can't leave the house to take him 

places, and cries and asks me if I am going to leave him and go to jail for a long time. Tius also 

stresses me out. I cannot sleep at night. I constantly have flashbacks and nightmares about my 

door getting kicked by the government. I become stressed out and depressed just thinking about 

how much time I can possibly be put in jail and taken out of my kid's lives. Any knocking at tl1e 

door or loud noise, I tlunk it's the police. 

7. This case has destroyed me economically. In 2013, I was released from the 

ankle monitor in order to travel to market my music. Later that year I had a meeting with Atlantic 

Records in order to negotiate a recording contract. However, the Record company denied signing 

me under contract after asking me if I was still under indictment on these charges. I answered "yes" 

and tl1at ended eveiything. Throughout the last 6 1 / 2 years, I was never able to obtain or maintain 

consistent employment due to these charges. Any application that I .filled out, I would never get a 

response. I believe this is because when the RICO charges were first brought against me, my name 

was in newspapers, on tl1e news, on USA Today website, and all over the internet claiming I was tl1e 

leader of "The Bailey Boys," one of tl1e most violent street gangs in Buffalo. I had to make a living 

to try and provide for my 3 kids and help my ex pay tl1e bills. I tried music. I tried to rnn my own 

collection agency which \·vas not a success. I tried working from home, but tl1at was difficult. 
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8. Throughout the course of this case I have se1ved about 8 months total 

incarcerated and 16 months total on ankle monitor. Tius has been difficult. TI1e Niagara County 

Jail was not able to offer me any worthwhile programs. \'Qhile incarcerated, I was unable to work. 

While detained at home, I also am unable to find steady employment. 

9. Since being released from jail after the conflict issue was resolved, I have 

been on home confinement. I have been denied the right to obtain employment by both the 

government and probation. I've even been denied the right to educate myself in order to try and get 

my Realtor license. I've asked my probation officer for permission to go to BETC in order to get 

help obtaining employment and he denied me stating that I can apply for jobs from my home 

computer. I also asked hin1 if I can get time out to sell my eds and merchandise (Slurts, hats, 

posters) and he denied me of that privilege. When I discuss these requests with him and the need to 

support my kids and myself, he chuckles and says that if I was in jail, I would not be able to get a job 

anyway. Because I am unable to help provide or help pay for my kid's tuition, I am labeled a 

deadbeat. I t's embarrassing. It also is hurting my brand as a Music artist / company. Tius whole 

case has hurt my brand. 

10. I've been asserting my right to a speedy trial since September 2016 (in a letter 

to the court) and since then my trial has been passed by t\vo times due to the government's 

negligence. If they gave us the name of CW#1 when my attorney asked, tlus conflict issue would 

have been identified years ago. Since tl1ey did not, my trial got delayed and I lost my lawyer. I 

wonder whetl1er tliat was intentional. As I told Mr. Grable, the government put me in a position 

witl1 no good choices. That is unfair. All of tlus happened because tl1ey now want to call a witness 

tl1at tl1ey never had when tllis case was supposed to go to trial in 2016. Tius is unfair because tl1.e 
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government gained an unfair tactical advantage when they filed the interlocutory appeal and delayed 

the trial in 2016 in order to obtain this witness that was not going to be used during the 2016 trial, 

but now they claim that this is their "key witness" and a trial can't proceed without him. This entire 

situation frustrates me a lot. lt happened because of nothing I did. Also, T am frustrated that it took 

the court a while to resolve the conflict issue and assign me a new lawyer. During that time, the 

clock was ticking and this case still hung over my head. After our last hearing in October 2017, what 

had to happen seemed clear cut to me. I should have gotten a new lawyer much sooner than I did. 

Dated: April 30, 2018 
Buffalo, New York 



A-37 1 

3 

5 

10 

11 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA, * 

Plainti f f , 

v. 

KENNETH PE.l'TWAY, JR., 
a/k/ a KPJ (Counts 1- 4 ) , 
and DEMETRIUS D. BLACK 
a/k/a Dee Black 
(Counts 1- 3 ) 

Defendants . 

Docket No. 
1 : 12- c r - 00103- WMS- JJM- l 

Buffalo, New Yor k 
October 5, 2017 
10 :15 a.m. 
STATUS CONFERENCE 

TRANSCRIPT OF PROCEEDINGS 
BEFORE THE HONORABLE WILLIAM M. SKRETNY 

UNITED STATES DISTRICT JUDGE 

12 APPEARANCES: 

13 For the Plainti f f: 

14 

15 

16 

JAMES P. KENNEDY, JR., ESQ. 
United States Attorne y 
By MICHAEL P. FELICEITA, ESQ . , 
Assis-cant Onit;ed States Attorney 
Federal Ce.ntre 
138 Dela•Nare Avenue 
Buffalo, New York 14202 

17 Conf lict Attorney for Pettway: 
CONNORS LLP, 

18 By JAMES W. GRABLE, JR . , ESQ., 
1000 Libert y Building 

19 Buffalo, New York 14202- 1687 

20 For the Defendant Pettwa y: LIPSITZ GREEN SCIME. CAMBRIA LLP, 
By HERBERT L. GREENMAN, ESQ., 

21 42 Delaware Avenue 
Suite 120 

22 

23 For the Defe ndant Black: 

24 

25 

Buffalo, New York 14202 

SEAN D. HILL, ESQ. 
6 North Pearl Street 
Buffalo, New York 14202 

Court Reporter: 

3 

09 : 43:30 

LYNNE E. Di MARCO 
Notary Public 
Jack W. Hunt & Associates, Inc. 
11 20 Liberty Bui lding 
Buff a lo, New York 14202 
(716) 853- 5600 

10 : H:a:6 5 THE CCXJRT: Good morning. Ple ase have a seat. Okay. 

10 : 14:57 6 Ms. Labu zzetta , call the case . 

10 : 1s:0 1 THE CLERK: Criminal case 12- 103- S, United States of 

10 : 1s:o a 6 America versus Kenneth Pettway and Demetrius Black, 

10 : 15:0 6 

10 : 15:10 10 

11 

12 

13 

14 

15 

16 

10 : 15:23 17 

10 : 15:26 18 

THE CCJJRT: Okay. For record purposes let's start 

with the gove rnment 's counsel table, i d enti f y your.selve s f or the 

record, please. 

MR. l'ELICETTA.: Good morning, J udge. Michael 

Felicetta and Sco tt Allen o n behalf o f the gove rnme nt . 

THE aJJRT: All right. Gentlemen, good morning. 

For Defe ndant Pettway, ple ase . 

MR. GRKENNAN: Judge , Herbert Gree nman on behalf o f 

Mr. Pett'~a y. James Grable is here I believe at the request of 

the Court . 

10 : 15:27 19 

10 : 15:30 20 

10 : 15:36 21 

THE a:JJRT: Okay. And Kenneth Pettway is here. James 

Grable I'v e asked t o be here t o serve as inde pe ndent conflict 

counsel and we' 11 take a littl e while before we get t o that 

10 : 15:39 22 issue. But, Mr. Grable, thank you v ery much for coming here on 

10 : 15:43 23 short notice. 

10 :1s:u 24 MR. GRABLE: I'm happy to do what I can t o help the 

10 : 15:46 25 case , Your Honor. 
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10 : 15: 46 

10 : 15:46 

10 : 15: 49 3 

THE a:JJRT: All right. Thank you. And then that 

second tabl e Defense. 

MR. HILL: Good mor ning, Your Honor. Sean Hill on 

10 : 1s:s1 4 beha l f of Demetrius Black. 

10 : 15:52 5 THE a:JJRT: All right. Mr. Hill, good morning. And, 

10 : 1s:ss 6 of course, Deme trius Blac k, good morni ng a s well. Mr. Pettway, 

10 : 15:55 7 good morning as well. 

10 : 15:SS MR. BLACK: Good morning, Your Honor. 

10 : 15:58 THE a:JJR!': Okay. Let's 'talk about where we are a t . 

10 : 16:0 2 10 And, frankly, it' s a littl e bit d i sturbing t o me in terms of 

10 : io:0 6 11 having this issue come up at this point in time. And I'm 

10 : 16:11 12 talking about the possi bility of a conflict issue , but let1 s 

10 : 16:le 13 st.art. with this . 

10 : io:22 14 Mr. Felicetta, why don't. you let me know if there are 

10 : H:2B 15 any updated p lea offer matte rs that we shoul d address b efore we 

10 : 16:32 16 go forr.,.,•ard this morning. 

10 : lo:33 17 Now, t oday was s et a.s a continuance day for purposes 

10 : 16:3e 18 of starting j ury selection . When the matter of conflict came 

10 : 16:45 19 up, I think i t was mid afternoon yes t e rda y a.round 3 o ' c l ock or 

10 : 16:52 20 so i s \oo'hen I learne d about it, I d etermine d that t o b e safe it 

10 : H:s1 21 would be better to d efer bri nging the jury v enir e in today until 

10 : 11: o e 22 we resolve d a numbe r of i ssue s that relate to the start o f 

10 : 11:11 23 trial. And so the jury was called o ff. I t i s set - - at l east 

10 : 11:19 24 pane l one is t o be brought in tomorrow, depending on the o utcome 

10 : 11: 24 25 of t oday's proceedings. 

10 : 17:26 Let ' s star t, though, with the matter of any updated 

10 : 11 :29 2 p lea d i scussions. The last d iscussion we had was that there was 

10 : 11: 2 s 3 a plea offer with respect to e ach Defendant on the table. And 

10 : 11:45 4 the government made c lear in terms o f I thought was a p lea offer 

10 : 11:s2: 5 as t o each Defenda n t, both Defendant Black and Defenda nt 

10 :18:0 0 6 Pettway. And if you want to address that at this poi nt, 

10 : le:0 2 

10 : l e : 0 2 6 

10 : le:0 8 

10 : l e:0 9 10 

Mr. Felicetta, p l ease. 

MR. FELICETTA: Of cour se, Your Honor. Is it all 

r i ght if I s t ay seate d o r woul d you like me t o appro ach? 

THE CCJJRT: I'd p refer the podium, ple ase , if you 

10 : 1e :H 11 would. And the last information that I had, and correct me if 

10 : 18 :21 12 my recollection is not correct, but the governme nt had o n the 

10 : 18 :24 13 tabl e an offer of a p lea t o Defe nda nt Kenneth Pettway whi ch was 

10 : 1e:22 14 to be an 11 (c) (1) (c) plea in the range o f 120 to 240 months and 

10 : 1e:as 15 there was a o n- the- tabl e o ffer t o De fenda nt Demetrius Black 

10 : 18:4 0 16 again an 11 (c) ( l ) (c) plea o ffer to a range of 60 t o 151 months. 

10 : 1e:s1 17 Now, that's what my records reflect . Go ahead. 

10 : 18 :53 18 MR. FELICETTA: Yes, Judge , t o clarify at our la.st 

10 : 1s:s1 19 appearanc e what the gove rnment p l aced on the r e cord was that 

10 : 1e :ss 20 there were no p lea offers availabl e t o the Defendants that were 

10 : 19:0 1 21 curre ntly tendered. 

10 : 19:0 2 22 What we did place on the record, though, I think what. 

10 :19:0'1 23 the Court i s referri.ng to, i s that when w·e had an i nterrogatory 

10 :19:0 9 24 appeal filed in Oct ober of 2016 immediately after that the 

10 : 19:U 25 gove rnment on October 19th of 2016 tendered an offer t o 
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10 : 19:Ie 

10 : 19: 23 

10 : 19:25 3 

10 : 19:26 

Mr. Black. It's an l l(c) ( 1) (c) pl ea T,,rwith an arranged 6 0 months 

t o 1S1 months . 

Thereafter on OC'tober 24th we had d iscussed but not 

tendered an offer o f 120 t o 240 months to Kenneth Pettway, J r. 

10 : 19:34 5 under 11 (c) (1) (c) . It was my unders'tanding f rom speaking with 

10 : 19:Je 6 Mr. Greenman 'that Mr. Pe'ttr..'a Y was not interested in that plea, 

10 : 19:40 that 'the numbers were no't a cceptabl e 'to hi m, s o we never 

10 : 19: 44 f o rmally tendered that offer. 

10 : 19:47 THE a:JJRI': Ye ah, but: didn't you say 'that: you would 

10 : 19:.so 10 r e new that previous plea offer if the Defendant s were 

10 : 19:so 11 interested? 

10 : 19:Sl 12 MR. FELICETTA: Tha1:' s exac tly what we said in our 

10 : 19:51 13 last app earance, Judge . And since our last appearanc e 

10 : 19:54 14 Mr. Bl ack' s attorney, Mr. Hill, contacted o ur o ffice yesterda y. 

10 : 19:se 15 We had been i n d i scussions i n the days lead ing up to yesterday, 

10 : 20:0 2 16 but Mr. Hi ll c a lled me yesterday and said that he believe:, his 

10 :20:97 17 c l i ent if offered that p lea again, woul d be amenable t o it. 

10 : 20:11 18 So thereafter I contacted. the supervisors in our 

10 :2 0 :1.2 19 off i ce and acting U.S. attorne y and the offer is now availabl e 

10 : 20:16 20 again under the previ ous terms as t o Mr, Black, 11 (c) (l ) (c) o f 

10 : 20 :22 21 60 t o 1S1 months. The offer is open until next Fri day, 

10 : 20:H 22 October 13th, 2011. 

10 :20:26 23 As f ar as Mr. Pettway, info nn.al discussi on:, have t a ken 

10 : 20 :.10 24 p lac e with Mr. Greenman. 

10 : 20 :32 25 THE CDJRT: Well, let: me ask you this. OCtober 13t:h 
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10 : 22:0 2 with respect t o the 11 (c) (1) (cl pl ea o ffer? 

10 : 22:97 MR. HILL: Well, we were waiting to see to make sure 

10 : 22:10 3 that we -- it would be able t o be put back on the table if 

10 : 22:12 4 Mr. Felicetta had approva l o f that. And I'm expecti ng that, you 

10 : 22:11 5 know, there'll be anot her d iscussion with Mr. Black and there'll 

10 :22:21 6 be a decision. think that':, where we're headed, Yo ur Hono r. 

10 : 22:25 7 THE O'.JJR.T: All right. So your c lieni; is 

10 : 22:26 

10 : 22:31 

not -- Mr. Bl a ck has not committe d t o the p lea offer at this 

point . The inqui r y was whethe r or not that p lea o ffer is back 

10 : 22:.16 10 on the tabl e ? 

10 : 22:3e 11 MR. HILL: That 1 :, where we are a t this point, but I 

10 :22:41 12 think that there's sincere i nterest there. I met wi th Mr. Black 

10 : 22:45 13 and some members of hi s family yesterday a nd that:1 s whe r e we 

10 : 22:.so 1 4 are . 

10 : 22:50 15 THE a:JJRI': Okay. And you've discu::ised. that with not 

10 :22:sa 16 on ly t:he family members but Mr. Blac k? 

10 : 22:55 17 

10 : 22:56 18 

MR. HILL: Yes. 

THE O'.JJR.T: Okay. All right. You understand, and I 

10 : 22:59 19 1.-now Mr. Black i s here, and I don ' t know if you heard e ve rything 

10 : 23:0 3 20 that was g oi ng on, because I think you and Mr. Pettway and 

10 : 22:01 21 Mr. Bl a ck were having a litt l e bit of a conversation there, d i d 

10 : 22:01 22 you hear what Mr. Hil l was sayi ng? 

10 :23:15 23 

10 : 23:15 24 

MR. BI.ACK: Yes . 

THE O'.JJR.T: Okay. And you a re currently on notice 

10 : 2a: 1e 25 t hat the re i s that plea o ffer on the table. If we start trial, 

10 :2 0 :36 you' re during the course of trial . 

10 :20:36 2 MR. FELICET.U.: Well, assuming that the t:rial is 

10 :20:ae 3 adjourned . If the trial i:, not adjourned , then obvi ously onc e 

10 :2 0 :42 we start jury selection the offer is go ne. S o t o b€ clear, 

10 :2 0 :45 5 Judge, we don't know when t:he trial i s goi ng t o commence. If we 

10 :2 0:n 6 commence tomorrow, if we're able t o re::iolve t hi::i is::iue, then the 

10 :2 0:so offer is av ailabl e till t omorrow. 

10 :2 0 :52 6 

10 :20:55 

THE O'.JJR.T: All right. Were you going to go beyond 

that a:, far a:, your d iscussions with Mr. Hill on behalf o f 

10 :2 0 :s9 10 Demet riu:, Black? 

10 :21:0 2' 11 MR. FELICETrA: Nothing more with respect t o Mr . Hill 

10 :21:0 4 12 and Defenda nt Blac k. With respect t o Defendant Pet:t:way all I 

10 :21:12 13 can :,ay i:, we 've had - - me and Mr. Greenman have had informal 

10 :21:12 1 4 conver:,ations and I don 't think we' r e any c l oser than we were i n 

10 :21:H 15 October of last year. 

10 :21:15 16 THE a:JJRI': Okay . All right. And wit;h respect to 

10 :21:11 17 that one limited issue, Mr. Sean Hill , you can stay -- well , 

10 :21:25 18 actually co:ne o n up t o the podi um, p lease. It rna.ke::i it easier 

10 :21:29 19 for my court reporter and my::ielf a:, well. 

10 :21:35 2 0 All right. Give me your understandi ng o f where we are 

10 :21:as 21 as far as the interest o f the Defendant Demetri us Blac k in what 

10 :21:45 22 appears now t:o be a p lea offer that is o n t:he table if 'there is 

10 :21:s1 23 d emonst rated i nterest by Demetrius Blac k. 

10 :21:55 24 

10 :21:56 25 

10 :23:24 

MR. BILL: Yes, there is, Your Honor. 

THE O'.JJR.T: Okay . Has a final det:ermination been made 
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the p lea offer leav e s the table if you do not accept it and we 

10 :22:ao 2 t hen commence trial. 

10 :22:aa 3 Otherwise, if we don't start: t:ria l t omorrow, f o r 

10 :23:38 4 exampl e, with jury :,election, the offer i::i on t he table only 

10 :23:43 5 until either we start trial or Friday -- is i t Friday the 13th? 

10 :23:49 6 

10 :23:51 

10 :23:52 6 

10 :23:52 

MR. FELICETrA: Yes, Your Hono r. 

THE a:JJRI': Okay . Friday, OCt ober 13th. 

MR. BLACK: Yes. 

THE CCXJRT: All right. Anyt:hing more that I can know 

10 :23:55 10 about, Mr. Hi ll? 

10 :23:55 11 

10 :23:57 12 

MR. HILL: No, Your Honor, not at this point . 

THE <XJJRT: Okay . Mr. Black -- I ' m so rry. 

10 :23:59 13 Mr . Greenman, I get callers mixed up here, bu1: i f you 

10 :24:0 4 14 want t o take the podi um and ju::it g i ve me your take o n whe r e we 

10 :24:0 9 15 are as far as what Mr. Felicetta has put on the record. 

10 :24:17 16 MR. GREENMAN: I will say that: when I learned. about 

10 :24:19 17 wha t the ::iituation was, I :,poke briefly with Mr. Felicett a about 

10 :24:23 18 what the government 's p os ition mi ght be, but I was t o l d that the 

10 :2 4:27 19 government' s position i s stil l the same as it wa s befo r e, whi ch 

10 :24:21 20 had b a:,ica lly been rejected by Mr. Pettway . 

10 :24:35 21 I actually went up t o Niagara County j ail l ast night 

10 :2 4:36 22 and spent quite a b it of time wi th Mr. Pe ttway. A l ot o f i t had 

10 :2 4: 43 23 t o d o wi th this i ssue why t:he conflict was out there. 

10 :24:44 24 And I told him that because Mr. Grable would be here 

10 :2 4:49 25 would not giv e hi m advi ce. I d i dn ' t thi nk it was my position t o 
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10 : 24:52 

10 :24:Se 

g i ve him advice. But we d i d have s ome conversations 

about - - s omE: d i scussions. I w·ouldn't say they Wie're at 

10 :2 5:00 3 anyr,.•here c l o3e t o a re3olution at thi3 p oint, but we di d have 

10 : 25:9 5 

10 : 25:>)6 5 

10 : 25:10 

10 : 25:15 

10 :25:19 

conversations about that. 

THE CCJJR1': About the plea o ffer ? 

MR. GREENMAN: Yes, Your Hono r. 

THE ro:JRT: Okay. And is there any difference in •.-,hat 

was j ust articulated thro ugh Mr. Felicetta in terms o f the terms 

of the p lea agreeme.nt and what coul d be back o n the table if 

10 : 25:24 10 there wa::i demonstra ted interest i n that plea offer? 

10 : 25:28 11 MR. GREENMAN: Well, essentially what the p lea o ffer 

10 : 2s: ao 12 is, Your Honor, i s that it 's a Rule l l (c) type o f p l ea where 

10 :2 5:32. 13 there would be l i mits t o where Mr. Pettwa y coul d not ask f or 

10 : 25:37 14 less and the government coul d not ask for more than 10 years f or 

10 :2 5: 42 15 Mr. Pettwa y and up t o 20 years that the government has indicated 

10 : 25:45 16 that they woul d advocate f or 20 year!:!. 

10 : 25:4e 17 Obviousl y if there was a plea, Mr. Pettway would 

10 : 2s:s1 18 advoca te f or the l ower end, but that's what has been d iscussed 

10 : 25:54 19 wi th Mr . Pett•.-,a y . He understands, I believe he understands the 

10 : 25:57 20 parameters o f the p lea. 

10 :25:58 21 THE a:JJRT: All right. There's a l ow end 10 years, 

10 : 26:>ll 22 hi gh end 20 years? 

10 :26:o a 23 MR. GREENMAN: That 1 3 correct, Your Hono r. 

10 : 26:0 4 2 4 THE a:JJRT: The sentenci ng is within my discreti on 

10 : 26:o s 25 under the plea agreement struc ture that we' re talking about 
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10 : 21:45 And apparentl y that took place yesterday . And upon a 

10 : 27:49 d i sclosure o f that co nfidenti a l source witness, Mr. Greenman, 

10 : 27 :54 3 that triggered in your mind the possi b ility that there may be a 

10 :2e:>l4 4 potenti a l conf lict i n thi3 parti cular c a3e f o r your continued 

10 : 2e:11 5 r epresentation? 

10 :2 6 :11 6 MR. GREENMAN: Yes, Your Honor. Judge , actually, when 

10 : 2e:H 7 \.ie ,..-er e here last Monday , Yo ur Honor, we had been pushi ng t o try 

10 : 2e:ie to get this person ' s name. 

10 : ze:20 And when we appeared last Monday, Your Hono r o rdered 

10 : 2e:2a 10 the g overnment to provide us •with the name of t hat i ndividual 

10 : 2e:21 11 who the government says they' re going t o call by midni ght and it 

10 :2 8 :31 12 (:,d :> 1 L 54, lLSS ~ r::. got the Hc:1111.t: and - -

10 : 21!::34 13 

10 : 2e:36 14 

THE COJRT: On Monday? 

MR. GREENMAN: 25th, Your Honor, of September. A wee k 

10 : 28:40 15 ago last Monda y . 

10 : 26 :41 16 

10 : 26:42 17 

10 : 21!::42 18 

MR. FELICET.tA: Yes . 

THE CCJJRT: Okay. 

MR. GREENMAN: So t here was s ome o ther additional 

10 : 2e:46 19 i nfoniation there. And I was going to be o ut o f town, s o I had 

10 : 2e:s1 20 asked before I left a s oon t o be associate t o get certain 

10 : 2e:se 21 records, which are the reco rds o f the underlying convi ction, 

10 : 29:o a 22 which I wante d t o have. 

10 :29:0 4 23 He was not able t o do it . So I came back to Buffa l o 

10 : 29:0 9 24 yesterday . When I learned he d i dn't have it, I appeared befo re 

10 : 29:U 25 you on an unrel a ted c ase and from there went r i ght over to 

10 :26:11 

10 :26: 12 2 

10 :26:14 3 

10 :26:16 

10 :26: 16 5 

10 :26:H: 6 

10 :26:20 

r i ght now. 

MR. GREENMAN: That 1 s correct, Your Honor. 

THE a:JJRT: All right. Hr. Pettwa y, you understand 

that? 

MR. PET"l"WAY: Yes, I understand . 

THE ro:JRT: All right. And you ' ve discussed that at 

least t o that extent in terrns of what the terms are with 

10 :26:22 6 Mr. Greenman as rec ently as last evening and before that from 

10 :26:2e time t o time; is that a fair statent.Ent? 

10 :26:30 10 

10 :26:36 11 

10 :26:39 12 

MR. PETl"WAY: Yeah, we spake about it. 

MR. GREENMAN: Okay. He said we s pake about it. 

THE CDJRT: Yes, thank you. Okay. Don't leave. 

10 :26:42 13 thi nk we're goi ng t o get i nto the matter of conflic t. And we' ve 

10 :26:47 1 4 got severa l issues that I'm prepared t o resol ve as far as 

10 :26:52 15 wrapping up everything that I think is still unresol ve d in terms: 

10 :26:se 16 of mot ions and 1 (a ) and the like. 

10 :21:0 2 17 I ' ll take care o f those in short order, but I think 

10 :21:o s 18 before we d o that so that I don't hol d Mr . Grable up l onger than 

10 :2 7 :12 19 necessary I think we shoul d g et into what was called 'tO my 

10 :2 1 :16 20 at'tention and what occasion of putti ng off jury selec tion until 

10 :2 1 :22 21 possibly t omorrow. 

10 :27:24 22 And I think the p remise f o r putting o f f j ury selection 

10 :27:31 23 has t o d o with the revel ation by the g overnment that at this 

10 :27:36 24 late stage of the conf ide ntia l s ource witness i n thi s parti cular 

10 :27:45 25 c ase. 
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10 :29:H: Count y Hall t o look up the paper!:!. It wa3 a little b it 

10 :29:21 2 d iff icult to get i t f or some reason, but the bottom line was 

10 :29:25 3 that we wound up being g i v en - - there were t wo that I was 

10 :29:25 4 l ooking f or . 

10 :29:29 5 One had t o d o with Rayshod Washington, who's a nother 
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10 :29:31 6 rec e ntly d i s c l ose d wi tnes s to us. So I was g i v en the court file 

10 :29:38 and immedi ately f ound upon openi ng it based o n a letter that 

10 :29:U 6 app eared r i ght on t op of the file was from me to t he judge. 

10 :29:45 realized that I was h is atto rney. 

10 :29:47 10 And I contacted Mr. Felicetta pretty quickly and 'Ne 

10 :29:52: 11 tal ked about it f or s ome time through the lunch h our. And we 

10 :29:56 12 both decide d that it needed t o be di scl osed t o Yo ur Ho no r, 

10 :3 0 : 0 0 13 because there i s at the very least, my opi ni on a t least, 

10 :3 0 : 0 4 14 potenti a l conf lict here. 

10 :2 0 : 0 6 15 So that 1 s why I sent an e - mail t o Ms . Labuzzetta 

10 :3 0 : 11 16 yesterday and she talked t o Your Honor. 

10 :3 0 :14 17 THE ro:JRT: I have limited information that relates t o 

10 :a o :16 18 what you just t ol d me, but my understandi ng is that yo u may have 

10 :3 0 :21 19 twice represented this confide ntia l s ource . 

10 :3 0 :27 20 MR. GREENMAN: It seemed like there were t:wo cases. 

10 :3 0 :21 21 There's re f erence t o t wo cases. A letter t hat I sent t o the 

10 :a o :30 22 judge that triggered this r evelation t o me that t here was a 

10 :3 0 : aa 23 v i olation o f probation proceeding that I was representi ng him on 

10 :3 0 :40 24 as well as 31Jbstantive case that i::i still pendi ng, a felony, 

10 :3 0:u 25 multiple fel ony charges that were still pendi ng i n New York 
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10 : 30:49 Supreme Court . 

10 : 20:49 And my letter referenced both cases to the judge. 

10 : 30:S4 3 What we were doing at that point in time, Your Honor, he was on 

10 : 20:s, probation from a case in Chautauqua County. We learned that 

10 : 31:0 0 5 this case the jurisdiction could be transferred t o Erie County. 

10 : 31:0 5 6 And what I was trying t o do is t o make sure that if we t ook a 

10 : 31:10 plea, that he could get the current sentencing and I believe 

10 : 31:13 that that's basically what wound up happening. 

10 : 31:15 The jurisdiction was transferred to Erie County. And 

10 : 31:19 1 0 from what I recollect he was sentenced through currently. 

10 : 31:22 11 THE a:JJRl': Well, how current is this o r has this 

10 : 21:26 12 representation of this conf idential source be-en? 

10 : 31:31 13 MR. GREENMAN: The conviction was 2002, Your Honor, 

10 : 31:34 14 but there's some issues that, you know, we will want t o raise 

10 : 31:35 15 about using it, but I guess use it during cross-examination. 

10 : 31:41 16 I talked t o Mr. Felicetta yesterday about this and the 

10 : 31:44 17 issue was one of waiver. And apparently as of last night that 

10 : 31: 48 18 witness has indicated t o the government that he did no't want to 

10 : 31:52 19 wa ive, because o f revelations he made to me, so . 

10 : 31:so 20 THE roJR'l': All righ't. And i n your mind that's a 

10 : 31:59 21 conflict? 

10 : 22:0 0 22 MR. GREENMAN: It is, Your Honor. 

10 :32.:0 l 23 TBE WJRT: All right. Now, your first knowledge, 

10 : n:0 3 2 4 mean f or all practical purposes of this at least potential 

10 : 32:0 9 25 conflict, •«a s the result o f your effo rts 1n obt a ining t he case 
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10 :33:29 MR. GREENMAN: I think so, Your Hono r. If 

10 : 33:32 Mr. Felicetta doesn't mind me quoting him a littl e bit during 

15 

10 : 33:35 3 our conversation he advised Mr . Felicetta t:hat he had t:o ld me 

10 : 33:40 4 everything about him, which was why he apparently was saying he 

10 : 33:46 5 didn't want t o wa ive the conflict. 

10 : 33:4~ 6 THE WJRT: I know you have substantial independent 

l0 :33:SO 7 recollection as a general rule, but I take it that you had made 

10 : 33:5'3 

10 :33:59 

notes to that effect that are a ccessibl e in the file? 

MR. GREENMAN: Judge , because of this issue I d i d not: 

10 : H:0 2 10 ask -- the fi l e is in a ware house. I did not ask that the file 

10 : 34:0 B 11 be returned t o me yet. I'm v ery uncomfortable with the whole 

10 :34:12 12 situation . And I thought it would really be pushing a button if 

10 : 34: 17 13 I had the fi l e brought back until we get a resolution from the 

10 : 34:ie 14 court . 

10 :3 4:19 15 THE a:JJRT: Okay. So at: least to t:his point in time 

10 : 34:22 16 your me:m.ory has been refreshed with respect to your relationship 

10 : 34:28 17 with this con f idential source witness? 

10 :34:31 18 

10 : 34:33 19 THE WJRT: And let me ask you this. In t:erms o f 

10 : 34:35 20 exercising due diligence in terms of trial preparation, is it 

10 : 34:38 21 your opinion that you would have t o review in all likelihood the 

10 : 34:45 22 file for the purposes o f prep aring your defense for Mr. Pettway? 

10 : 34:51 23 MR. GREENMAN: I wou ld think, Judge, that if he wai ves 

10 :34:55 24 the conf lict, and the Court would probably have t o rule on that, 

10 : 34:59 25 but I would interpret that t o mean t otally waiv es the conflict, 

10 :32:16 fi l e uu t his particul a r individual after this e l e ve nth nour 

10 :32:21 2 di sclosure by the gover nment? 

10 :32:23 3 MR. GREENMAN: Yes, Your Hono r. Normally we ·would run 

10 :32:26 a conf licts check from our o ffic e and for all the other 

10 :32:30 5 witnesses that they had we did, but I don't know. It was the 

10 :32:32 6 lateness of the time, some issues that I had to take care of, :::io 

10 :32:37 I didn't run a conflicts check, probably should have, I woul d 

10 :32:40 6 have learned ma.ybe on Wednesday or Thursday o f last week, rna.ybe 

10 :32:43 

10 :32:46 10 

Friday, but I did the best that I could do, Your Honor. 

I learned yesterday. As soon as I got back in t own I 

10 :32:5-0 11 wanted t o get it anyway because it was important t o hav e , but 

10 :32:53 12 since we have recently learned his identity, that's why I went 

10 :n:s1 13 over and pulled the papers and I realized t hat my name wa:::i all 

10 :33:0 1 14 over the file. 

10 :33:0 1 15 THE CCXJRT: All right. And do you have an independent 

10:33:0 3 16 recollection of representing this individua l? 

10 :33:0 6 17 MR. GREENMAN: Yeah, I do. I did not at. first, but I 

10 :33:10 18 do now . 

10 :33:10 19 TBE WJRT: All right. 

10 :33:10 20 MR. GREENMAN: It triggered -- something in the file 

10 :33:12 21 that I read last night triggered my recollection o f this case, 

10 :33:16 22 because it was s omethi.ng unusual about the case. 

10 :33:19 23 THE WJRT: All right. And did you have substantial 

10 :33:22 24 contact in your judgement with this individual in terms of your 

10 :33:26 25 representation of him or her, whome ver? 
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10 :3 5:0 1 which woul d then allow me to go back and review the file f o r the 

10 :35:o s 2 purposes of cross-examination, sure, what was in the file and 

10 :35:10 3 the notes that I would have made. 

10 :35:11 4 Your Honor knows I'm a no'te taker, so but I was 

10:35:15 5 hesitant to go get the file, have my secretary to have it 

10 :35:17 6 retrieved yet, because I'm just -- I don't know wa nt to do 

10 :3 5:22: anYthing until we have s ome resolution here. 

10 :35:25 6 

10 :3 5:27 

10 :35:2!:I 10 

TBE CCXJRT: What: if there's no wai ver? 

MR. GREENMAN: I'm sorry, Your Honor? 

THE WJRT: What: if there is no waiver? Is it a 

10 :35:32 11 severe conf lict in your judg:nent? 

10 :35:35 12 MR. GREENMAN: I believ e i't is. Judge , I just had a 

10 :35:37 13 chance this morning very briefly t o start l ooking at some case 

10 :35:41 14 law and cases s ort of go both ways, but that's on appeal. 

10 :35:45 15 I read a case this morning where I think the Court 

10 :3 5:48 16 said, well, defendant raised the issue for the first time on 

10 :3 s:s:?: 17 appea l app a rently. And the distinction was that the Court, 

10 :35:57 18 think it was Judge Curt is, f ound that the la,...yer did not 

10 :36:0 1 19 represent -- the lawyer who wound up representing him was not 

10 :36:0 4 20 the one who had represented the witness previously a nd that he 

10 :36:0 8 21 had no conversation with the other attorne y about it. In other 

10 :36:11 22 words, he didn't have a ny conf idential information, whi ch I do. 

10 :36:15 23 THE CCXJRT: Yeah, I mean, it' s unlike your present 

10 :36:IB 24 situation . 

10 :36: 18 25 MR. GREENMAN: Right. 
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10 : 36:19 THE aJJRT: All right . So how do you characterize 

10 : 36:23 this, at least potential conflict. 

10 : 36:26 3 MR. GREENMAN: Yeah, I wa.s j ust going to say, J udge, I 

10 : 36:28 would -- and, again, t his i5 without a w·hole lot of research, 

10 : 36:32 5 but I would characterize it at least a5 a potential conflict o f 

10 : 36:36 6 interest. And what the cases seem t o say that triggers the 

10 : 36:H Court's obligat ion once you're not i f i ed t o go into the inquiry 

10 : 36: 46 stage. And that is through independent counsel, which you've 

10 : 36:SO already done. 

10 :36:51 10 THE aJJRT: Yeah, I mean, I have to make a 

10 : 36:53 11 deterr:t.ination as t o whether or not there i5 at least an actual 

l0 : 36:55 12 or potential or no genuine conflict at all. And at least in 

10 : 37 : 0 1 13 your comfort zone in terms o f representing Mr. Pettway you see 

10 : 37 : 0 5 14 this as a potential confl ict at this point? 

10 : 37 : 0 8 15 MR. GREENMAN: I do, J udge. This is not an exc use or 

10 :3 7 :12 16 anything like that. This is s omething I wish it hadn't come up. 

10 :3 7 :16 17 Everybody was ready t o go, but it's here, so. 

10 : 37 :19 18 And I hope the Court can understand we notified you at 

10 : 37 :23 19 the first possible time . Re did not have his identity. And the 

10 : 37 :27 20 first possible time I learned o f it was yesterday, whi ch was 

10 : 37 :30 2 1 shortly before we notified you. 

10 :37:32 22 THE COJRT: All right. If Mr. Pettway does wai v e any 

10 :3 7 :3e 23 conflict here, o ther than an actual conflict so sev ere that no 

10 : 37 :45 24 rational Defendant could do so without impacting on h is 

10 : a1:s2 25 constitutional right of fai r representation, are you ready t o 

10 : 39:17 

10 : 39:22 
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make sure that on the e ve o f trial this kind o f situation 

doesn't arise, t hree or f our times this has happened. 

10 : 39:22 3 MR. FELICETrA.: J udge, I apologize. I t 1 s never 

10 : 39:25 4 happened t o me, but 

10 :39:26 5 THE aJJRT: Well, maybe not, but what 's 'the protoco l 

10 : 39:30 6 in the o ffice? Is there one with re5pect t o d oing conflicts 

10 : 39:32. 7 che c ks on potenti a l undisclosed witnesses where there is a 
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10 : 39:37 government's view that there's risk t o that particul a r witness? 

10 : 39:41 MR. FELICETrA.: I 1 m not aware o f any. What I can t:ell 

10 :39:H 10 the Court is that, you know, I d.idn 't meet wi th this •Nitness 

10 : 39:47 11 until most recentl y about a week before our final pretrial. And 

10 :39:sa 12 that's when we had discussions about his testimony and about the 

10 : 39:56 13 safety concerns that we put on the record last Monday. 

10 : 39:59 14 And, of course, the Court directed me to turn over bis 

10 : 40 : o a 15 name last Monday, which we complied with. And we had turned 

10 : 40:07 16 over before that his c r iminal history record and the case that 

10 : 40 : 0 9 17 involve d his coope r a tion deal. 

10 : 40 :12 18 

10 : 40 :14 19 

10 : 40 :15 20 

THE aJJRT: Did you ask him t o him? 

MR. FELICE"'r.tA: Yes . 

THE aJJRT: Okay. Did yv u asK that witness whether ur 

10 : 40 :18 21 not he ha d ever been represented by anybody associated with this 

10 : 40 :21 22 u r dHY member of du attorney'.:s f i rm? 

10 : 40 :25 23 MR. FELICETrA: No, J udge, it never occurred t o me 

10 : 40 :29 24 that that would come up as an i ssue and it' s never happened t o 

10 : 40 :29 25 Jnt:: Defore, Judge. And not t o say that maybe in the future I 
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10 :37:.se go? 

10 :37:58 2 MR. GREENMAN: Well, we would be ready to do whatever 

10 :ae:0 1 3 you tell us to do, Judge . 

10 :as:o a THE <DJRT: Okay. All righ t. Don 1 t leave the podium. 

10 :ae:0 1 5 Hr . Felicetta, 1 'm going t o be 

10 :3 8 : 11 6 is disturbing to me, tiecause - - well, l et me asl'." yuu this . 

10 :ae:ia you do a conf ll.ct check on th.1.s particular confidential source 

10 :36:18 6 witness? 

10 :38:19 MR. FELICE'l"TA.: I 1 m sorry, Judge. What is the 

10 :as:22 10 question? 

10 :36:23 11 THE a:JJRI': Did you do a conflicts c heck on this 

10 :ae:26 12 conf idential s ource witness before disclosing the witness t o the 

10 :ae:22 13 Defendant? 

10 :ae:n 14 MR. FELICE'ITA: The witness and I had never discussed 

10 :38:34 15 whether he had been represented by either Mr. Hill o r 

10:ae:as 16 Mr. Greenman. 

10 :38:36 17 THE OOJRT: Why? Explain t o me, is there no protocol 

10 :38:39 18 in your off ice requiring that, because it is problematic and it 

10 :38:4.2 19 happens. This ma.y be the third or f o urth time on the eve o f 

10 :3 8 :46 20 trial where a situation like this has come 'to my at'tention. 

10 :38:52 21 I t would seem to me t ha't proper prosecutorial pro 'tocol 

10 :a e :se 22 should require in an instance where you' re requesting from the 

10 :39:0 4 23 Cour t that I give you the opport unity t o withhold a witness ' s 

10 :39:07 24 identity from the defense t o pro tect that particul ar witness. 

10 :39:U 25 The protocol should be that the government checks to 
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10 : 40 :34 shouldn' t do that, but it's just unfortunate. I mean, I don't 

10 : 40 :36 2 think it's anyone's fault . 

10 : 40 :38 3 THE CCXJRT: No, no, I think there's maybe an o ffice 

10 : 40 :41 4 faul t here if there is not a protocol that has been communi cated 

10 :4 0 :46 5 to you . And I take yo ur word without question, all right, that 

10 : 40 :so 6 you didn't know that a conflicts che c k should be done in a 

10 : 40 :56 scenario like this . 

10 : 40 :57 6 I can't imagine that good prosecutorial process would 

10 : 41:0 4 not call f o r conf licts che cks of critic a l witnesses like you 

10 : u:o e 10 have in your particul ar case. And I'm not faul ting you f or not 

10 : 41:12 11 doing it if you didn't know or you weren't mentored in that 

10 : 41:16 12 respect, there 5hould be an offic e protocol in that regard. 

10 : 41: 19 13 Because, I mean, it derails s o many things. And it 's 

10 : u:2a 14 not on ly an inconvenience to me, but .1.t's not f air fundamentally 

10 : 41:28 15 l thi nk i n 111duy respec'ts to the parties in this t.:d:1c. l t: ':, v..:ry 

10 : 41:32 16 d i sturbing to me . 

10 : 41:3::. 17 MR. FELICKT.rA: I und erstand, but let 1 s a ssume for a 

10 : 41:38 18 moment that I had done that . 

10 : 41:a e 19 

10 : 41:39 20 

THE a:KJRl': Yeah. 

MR. FELICETTA: We ' re tal king about a difference o f a 

10 : 41:39 21 few days. I mean, I turned ove r the witness's identi t y as 

10 : 41:44 22 d i r ecte d by the Court on September 25th . We didn't find o ut 

10 : 41:49 23 about a conflict until nine days later . 

10 : 41:51 24 Bu t if I had asked them three days earlier 1Nhen we had 

10 : 41:54 25 met on September 20th or 21st, that's when we woul d have f ound 
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10 : 41:58 

10 : 41:58 

out. 

THE a:JJRT: All right . Hold on now . How l ong have 

10 : u:s9 3 you been a::13ociated with thi3 ca3e ? 

MR. FELICETTA: How long have I been a3sociated with 

10 : 42:0 4 5 this ca3e, 3ince May of la3t year I believe . 

10 : 42:0 6 6 THE CClJRT: Okay. And when was this case indicted? 

10 : 12:10 MR. l'ELICETTA: 2012, Your Hono r . 

10 : 42:11 

10 : 42:U 

10 : 42:14 10 

THE aJJRT: Okay. Five years ago . 

MR. FELICE'l"TA: Right. 

THE WJRT: Somebody 3hou l d have done that. Somebody 

10 : 42:16 11 3hould have done what you haven't done, because you d i dn't know 

10 : 4.2:1e 12 about it, but it just 3ee-ms t o me --

10 : 42:2l 13 

10 : 42:2:t: 14 

10 : 4.2:24 15 done. 

10 : 42:24 16 

MR. FELICETTA: In fai r ne33. 

THE aJJR'r: it 1 3 the n ormal cour::ie, it 3hould be 

MR. FELICE'l"TA: This wi tne3s d i d.n ' t a e velop , ana we 

10 : 42:21 17 know t his from our recor d here befo re thi3 court until 

10 : 4.2:29 18 October 20 16, a nd ! didn't mee t with him until the mi ddl e of 

10 : 4.2::t:2 19 Se ptember o f 20 17. So I understand what the Court i3 3aying, 

10 : 42:37 20 but I can't - - e ven i f t here was 3uch a pol icy, I wouldn' t have 

10 : 42:41 21 been able t o effect i t unti l the middle of September 2017 when I 

10 : 42:H 22 f i nally l ocated the witness and brought hi m t o my o ffice and got 

10 : 42:48 23 a chance t o mee t with hi m. 

10 : 42:50 24 Now, I under3tand what the CoUit is saying. Maybe 

10 : 4.2:52 25 that '3 a good procedure . That would have notifi e d U3 on 
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10 : 44:10 lega l matter t o deci de without del v i ng further. I mean, the 

10 : 44:U question he re i3 can Mr . Greenman cro3s- exarnine thi3 witness 

10 : 44:14 3 effective l y. 

10 : 44:15 4 And the context o f what his repre3entati on ,,.,a s wa s 

10 : 44:19 5 over 15 years ago. So woul d the Court allow Mr. Greenman to 

10 : 44:2:t: 6 ev en del ve i nto thi3 i n the first i nstance . I t may be barred by 

10 : 44:27 7 the rules as t o cross- examination anyhow, in whi ch c ase no ne of 

10 : 44:32 the facts that Mr. Greenman learned through his representation 

10 : H:aa would ev e n be admissible f or purposes of i mpeachment. 

10 : H:3:t: 10 So I think that ' s an inquiry we have t o make fi r st t o 

10 : 44:35' 11 3ee if the Court woul d allow thi::i t o be an area in whi ch he 

10 : 44: u 12 could c r oss- examine the witness wi th i n3tance s of pote ntial 

10 : 44:47 13 l'Tlowle dge Mr. Greenman has a3 t o the witness's ability t o tell 

10 : 44:5:t: 1 4 the t r ut h . 

10 : 44:54 15 THE a:JJRT: Before it happens. 

10 : 44:54 16 

10 : 44:57 17 

10 : 44:59 18 happens. 

MR. FELICET'l'A: I'm sorry, J udge. 

THE CClJRT: How can you determine that befo re it 

10 : 44:59 19 MR. FELICE"'r.tA: Well, the Court c an make a ruling 

10 : 45:0 1 20 under Federal Rules a::i t o whether or not a convi ction from over 

10 : 45:o a 21 15 years ago i::i fair game f o r Mr. Gree nma n. That coul d b e 

10 : 45:9 6 22 d e cide d t oda y . 

10 : 45:07 23 THE O'.JJR.T: Is that the only issue that you see in 

10 : 45:0 9 24 terms of r epresentation. 

10 : 45:11 25 MR. FELICET.rA: No, I think that' 3 the fir3t step. 

10 : 42:5:t: 

10 : 4.2:55 2 

September 20th that there wa3 a confl ict . 

THE a:JJRT: Excuse me. Yo u coul d ha ve f ound out, 

10 : 42:se 3 ::iom.ebody could ha ve f ound out in October o f 20 16 P033ibly, 

10 : 4:t::0 2 poss ibly, r ight? 

10 : u:0 4 5 MR. FELICE'l"TA: Well, we had t o have f ound the witness 

10 : U:07 6 first before we coul d a3k hi m if he was repre3ente d by 

10 : 4:t::11 Mr. Greenman. 

10 : 4:t:: 12 6 THE O'.JJR.T: No, you would l'Tlow who you were l ooking 

10 : 4:t::H for, r i ght? 

10 : U:15 10 MR. FELICET'l'A: Right. 

10 : U:16 11 THE a:JJRT: !::io a t that point i n time, 1 mec1.u, 

10 : 4:t::17 12 conc e iva b l y tha t could ha ve been done then, r i ght, if t he 

10 : 4:t::2:t: 13 pr osecutoria l decis ion wa s tha t t ha t was a materia l witness. 

10 : 4:t::26 1 4 And 1.f yuu r ound that witnes3, yuu'd want to Know whether there 

10 : 4:t::31 15 were a ny conf lict s . You do this all the time. 

10 : U:31 16 MR. FELICE'l"TA: I under3tand that, but I don't think 

10 : 4:t::n 17 you know that until you talk t o the witne3s . 

10 : 4:t::37 18 THE CClJRT: Well, all right . You know, you said t his 

10 : U:40 19 might be a good policy f or your o ffice. No, not that 1t mi ght 

10 : 4:t::45 20 be. l t i .s a good polic y f or the p r o secut o r 's o ffic e to do thi3 

10 : 4:t::51 21 :su t his <1oesn't ha ppe n , not t our time3 i n rec ent m1::111ur y . lt' :s 

10 : u:56 22 j u s t not right in my judgment. 

10 : 44:0 0 23 Okay. I me an, I take it you don 1 t di3agree that 

10 : 44:0 5 24 t here's a potenti a l conf lict here. 

10 : 44:0 7 25 MR. FELICE'J."TA: It 1 3 a diffi cul t thing to -- as a 
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10 : 45:U And then there' 3 a -- the question i::i whether or not there is a 

10 : 45:15 2 conflict whi ch can be waiv e d o r there's an actual conflict whi ch 

10 : 45:20 3 cannot be wai ved. 

10 : 45:22 4 And 30 I think that that turn3 out whe ther or not the 

10 :45:22 5 Court i3 goi ng to allow cros3- ·ex.amination i n thi3 area in the 

10 : 45:24 6 first i nstance. But a 3suming the Court allows cro3s- e.x.amination 

10 : 45:28 int o this area, I agree there's a con f lict. 

10 : 45::t:1 6 Mr. Greenman having represented the witnes3 in a p rior 

10 : 45::t:6 occasion i s i n a uni que 3ituation whe r e he can know information 

10 : 45:41 10 about t he witness that the witness is enti tled to not ha ve in 

10 : 45:45 11 the person who i3 cross-examini ng hi m, because that i nfo rria.tion 

10 : 45:46 12 was protected whe n gi v e n under the atto rney/client pri v ilege. 

10 : 45:50 13 THE ~ = There' 11 be no i 3s ue he r e if t he 

10 : 45:5:t: 1 4 government chose not to c a ll this w1tne33; i s that a 

10 : 45:56 15 possibility? 

10 : 45:56 16 MR. FELICE'l'TA: J udge, he 's 3uch a critic a l witness 

10 : 46:0 0 1? i t ':s not eVe u o diSCUS3iOn tha t we • ,.,e t a l ke d about . rte'~ 3UCh c 

10 : 46:0 5 18 critica l witness to this c ase. I mean, we' re talking about an 

10 : 46: 10 19 i ndic tment that charges the Defendant with a period of t i me of 

10 : 46:10 20 drug conspiracy and this i s the one person who was invol ved with 

10 : 46:10 21 law enforcement, d i recting law enforcement to thi::i a ctivity, and 

10 : 46:19 22 had purchased drugs from the subject premises f rom the Defenda nt 

10 : 46:24 23 in h i s ow-n words more times than I can count. 

10 : 46:26 24 THE roJR'l": Well, I mean, you l ocated him in 

10 : 46:29 25 Se ptember, r i ght, when you 
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10 : 46:32 

10 : 46:33 

10 : 46:33 3 

10 : 46:36 

MR. FELICETTA: Correct. 

THE a:JJRT: first had a conversation with him. 

MR. FELICETTA: Right . 

THE WJIIT: All right. Prio r t o that the government 

10 : 46:37 5 had represented time and again that it was ready f or trial. 

10 : 46:42 6 MR. FELICE"l-rA: That's righ t. 

10 : 46:U THE ro:JRT: So you could proceed t o trial wi-chout this 

10 : 46: 4e witness. 

l0 : 46:4e MR. FELICETTA: That's correct, Judge. 

10 : 46:.so 10 THE WJIIT: But your choice a-c this point in time is 

10 : 46:.sa 11 obviously from what you 've said not t o g o t o trial without that 

10 : 46:57 12 witness. 

10 : 46:.se 13 MR. FELICETTA: J udge, in good faith, I mean, I can1 t 

10 : 47 : 0 0 14 possibly say on behal f of the party I represent that we're going 

10 : 47 : 0 5 15 t o go f orwa rd without this key piece o f evidence that we hav e. 

10 : 47:0 7 16 I mean, it 1 s so critical to proving what t he 

10 : 47:9 e 17 all egations are in the indictment . We can't just f or purposes 

10 : 47 :lZ 18 of expediency say we'll just do without him. 

10 : 47 :le 19 THE ro:JRT: Well, I'm not asking f o r that reason. 

10 : 47 :20 20 Expediency is not the critical part in this, it 1 s fairness among 

10 : 47:25 21 ot her things. 

10 : 47:26 22 MR. FELICETlA: And we've t ried to, we ' ve tried t o be. 

10 : 47 :2e 23 As the Court knows, we'v e done anything we can to be as fair and 

10 : n:az 24 as open and we've worke d really well with opposing counsel. 

10 : 47:32 25 This is j ust unfortunate. And I understand the 
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10 : 49:24 the case was -- it was either right around the time that the 

10 : 49:27 c ase was going t o be tried o r it was right after the g overnment 

10 : 49:27 3 fi l e d its appeal. 

10 : 49:27 4 

10 : 49:31 5 

10 : 49:31 6 

MR. FELICE"l"'rA: It was after. 

THE aJJRT: Yeah, it might have been. 

MR. GREENMAN: As I na.s j ust going to say that . As 

10 : 49:33 7 I'm thi nki ng t o mysel f, it was probably about t wo weeks after 

10 : 49:36 that this c ame up in our conversations . 

10 : 49:39 So I thi nk Mr. e"elicetta is right a bout the ti.ming, 

10 : 49:42 10 because I d o recollect recently seeing s ome information that he 

10 : 49:46 11 gave t o us either October 12th, 13th, or 16th or some where 

10 : 49:5-o 12 around there of last year . 

10 : 49:SZ 13 THE COJRT: Well, let me ask you this. I mean, do you 

10 : 49:55 14 view -- and you've termed the conf lict in your judgment a 

10 : SO: Ol 15 potenti a l conflict. All right. 

10 :s o:o a 16 And you 're basing 'that on a limited reco llection that 

10 : so:10 17 you have of your relationship with this confidenti a l source 

10 :.s-0:1e 18 witness, right? 

10 : so: 19 19 MR. GREENMAN: Well, limited yesterday, you know . 

10 : so:20 20 Once I saw one of the affidavits, I read them last night in the 

10 :.so :za 21 fi l e, and I remembered the case and I remembered handling it. 

10 :so:20 22 remember s ome things about him. 

10 : M :ze 23 I mean, obvi ously, i t 's 15 years ago. But , you know, 

10 :5-0 :31 24 I mean, what's goi ng t o be -- what ' s happening here is that if 

10 : so:35 25 ev erything goes that wa y , I'm going t o have t o cross- examine a 

10 : 47 :40 Court's frustration, I mean, no one wants this trial t o go more 

10 : 47:4.Z 2 than us . 

10 : 47:45 3 THE ro:JRT: Well, Mr. Pettway has been demanding a 

10 : 47 :49 tri a l f or a l ong time. And obviously he does that because he 

10 : 47 :57 5 v ie'tl'S his pos ition t o be a position that is likely t o exonerate 

10 : 48:0 6 6 him after trial and that's basically where we 've been. 

10 : 48 :13 Mr. Greenman, based on what Mr. e"elicetta has said. 

10 : 48:20 6 MR. GREENMAN: Well, I jus t. spoke t o Mr. Hill. The 

10 : 48:22 probl em with the whole situation now, Judge, from what 

l0 : 4e:Z4 10 Mr. Felicetta stated is that n y recol lect ion i f I can look at my 

10 : 48:29 11 notes is that the government wd.::s d'#drc of this mcrn, that d 

10 : 48 :34 12 decision pretty much had been made, although maybe no't 

10 : 48 :37 13 finalized, that they were going to call him right around the 

10 : 48 :42 14 time that the t 1.rst tr1a1 wd.::s supposed to start 1t October. 

10 : 48:44 15 To that extent the government gave Mr. Hil l and myself 

10 : 4e:so 16 a DEA six under a protective order that outlined this 

10 : 48:54 17 informant's involvement in I think it '#as either December 11th 

10 : 4e:s1 18 or December 12th of 2 011. 

10 : 49:0 0 19 So it's not like he just sort of popped. up here, you 

10 : 49:o a 20 know. What the government did, I don 1 t know . I have no idea 

10 : 49:0 6 21 what they did or what effo rts they made or didn't ma ke, but in 

10 : 49:11 22 fai rness this is something that was discussed I think e v en in 

10 : 49:15 23 front o f you. 

10 : 49:17 24 I don't recall if i t was on 'the reco rd, but I l-now 

10 : 49:19 25 that this was g oing t o be an issue right around the time that 
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10 :s 0 :39 f ormer c lient and I think that ' s a probl em to me . 

10 :s o :4Z 2 I ' d have to l ook at the e thics r u l es that we ha ve in 

10 :s o : 48 3 the New York State law t o see whether I'm suppose d t o ev en d o 

10 :so:sz 4 that . But whatever you order, Judge, I 'm g oing t o do . 

10 :s o :56 5 Bu t it 1 s no't a comf ortable situation t o 'think ahead o f 

10 :so:s1 6 time that I 've got t o c r oss- examine a guy I represented some 

10 :s1:o o years ago . 

10 :s1:0 1 6 THE CCXJRT: Well, sure, b ut that may not be so severe 

10 :s1:0 6 that it constitutes an actua l confl i ct. 

10 :51:0 9 10 MR. GREENMAN: I'm no t suggesting, Judge, and I don' t 

10 :s1:11 11 know that it is an a c tual confl i ct, because I think in my mind 

10 :51:14 12 it 's absolutely a p otential conf lict, which I belie ve requires a 

10 :s1:21 13 waiver of bot h the Defendant, Mr. Pett•,,.ay, and the witness. 

10 :s1:2s 14 So, you know, again, -chat's j ust my thinking, Judge. 

10 :s1:2e 15 And if I'm wrong, I ha ven't ha d time t o really f ormalize 

10 :s1:ao 16 anything in a short time. 

10 :s1:aa 17 THE ro:JRT: All r i ght.. At this point in ti.me, I mean, 

10 :s1:ae 18 what you would have t o d o in terms o f cross-examining the 

10 :51:42 19 witness that the gove rnment now st.ates is absolutely material to 

10 :51: 46 20 its prosecuti ng Mr. Pettway and Mr . Black in this case; is that 

10 :s1:sa 21 a fair statement? 

10 :51:54 22 MR. FELICETrA.: Tha't l S d fair S'tatement. 

10 :s1:s1 23 THE CCXJRT: All righ't. Tha't i t ' s only - - we can only 

10 :s1:s9 24 specul ate what you might have to get into in cross- examination, 

10 :sz:o z 25 whether it's i mpea chment by the conviction . I mean, the 
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10 : 52:0 5 conviction may not under the rules be admissible f or i mpeachment 

10 : 52:13 purposes, but you don 't even know that . 

10 : 52:16 3 Well, you know that from a legal standpoint, but in 

10 :52:19 term5 of what that might mean t o defense you can onl y speculate 

10 : s2:H 5 getting into that or not. You know, what this witness is going 

10 :52:27 6 to testi fy t o you don't really know at this point in time I 

10 :52::31 

10 : 52:35 

10 :52:39 

guess, o ther than whatever materials have been d i ::scl o::sed t o you. 

So you don 1 t knon where -- having no't had any direct 

examination where you might have t o go with your 

10 :52:42: 1 0 cross- exa.rnination; is that a fair 3tatenent? 

10 : 52:H 11 MR. GREENMAN: That 1 s always the case. Yes, Judge, 

10 : s2:46 12 that is a fair statement. 

10 :52::50 13 THE WJRT: Well, we certai nl y by way of finding thi3 

10 : 52::53 14 i s a potential conflict. I s it one s o severe that there's an 

10 : sa:0 1 15 obligation on me t o d i squalif y the attorne y or as an alternative 

10 :53:o e 16 preclude the te3timony of that parti cular witne3s. 

10 :53:13 17 MR. l'ELICETTA: Or preclude i't, the cross- examination 

10 :sa:16 18 in the area that there's a conf lict, whi ch is already outside 

10 : 5-3:21 19 the range that'3 allo.,,,e d in the Federal Rules. 

10 : 53:23 2 0 

10 :53:25 21 

THE roJR'l': How would tha't be done, you tell me. 

MR. FELICET.rA: The same as any o ther witness, Judge. 

10 : s.a:2s 22 It 's t oo old, you can't cross- examine that area, Mr. Greenman, 

10 :53:29 23 move on . I mean, that':, what the rules state. 

10 : 53:32 24 THE a:JJRT: Well, I mean, in terms of what 1 s relevant 

10 : sa:as 25 t o a l ot o f things, I mean, materi a l ity of the testimony, the 
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10 : 55:0 4 there'3 steps that have t o be taken to fir3t determine will the 

10 : 55:o s Court a llow it, what does Mr. Greenman intend to cross- examine 

10 : ss:0 9 3 on or i mpeach with, and can Mr . Grable then speak t o the 

10 :55:12 4 Defendant t o 3ee if on that area he will waive. 

10 :55:17 5 THE aJJRT: Well, part of the reason for this colloquy 

10 : ss:1s 6 is so that Mr. Pett•#ay can hear thi s d i scussi on so that his 

10 :55:21 7 independe n t conf lict counsel c an talk about the potential for 

10 : ss:26 areas opening up that we can't be speci f ic about r i ght now that 

10 : ss:39 mi ght relate to the matter o f the v e racity or credi b ility of the 

10 :5 5:H 10 wi tness or may go further into i mpugni ng the integrity of the 

10 : 55:51 11 ::substance of that particular ev i dence in a certain re::ipect. 

10 :55:57 12 We just can' t determi ne that until that wi'tness is 

10 :56:0 1 13 called by you and d i rect- examination compl ete, right? 

10 : 56:0 s 14 MR. l'ELICET"J:A: I don't think that's true, Judge. 

10 : 56:0B 15 mean, what we're talking about here is i mpeachment, that's all 

10 :56:11 16 we're talking about. 

10 : 56:12 17 The witne:,s is going to testify a s to certa in fact3 

10 :56:16 18 that we've already lai d out as t o what h is relationship with the 

10 :56:16 19 Defendants. 

10 : 56:20 2 0 The question then becomes on c r oss-examination to 

10 :56:20 21 i mpeach hi s credibility, what can counsel cross-examine on. Can 

10 :56:24 22 he i mpeach on pri or convi ction that's too old, ye s or no. Can 

10 : 56:28 23 he impeach him o n the underlying facts, yes or no. And does he 

10 :56:30 24 have other areas of i nstances o f truth telling , veraci ty, that 

10 :56:36 25 he wants to go wi th that he has i n his f ile that he believ es 

10 :53:40 credibility o f the wi tness, and the like. But how can you 

10 :53:44 2 determine that now what's going t o be relev ant by way of 

10 :53:49 3 cross- examination t o what'3 material t o the government's case, 

10 :53:57 wha t's relevant t o the matter of credibility, how do you make 

10 :M:o o 5 that determination now? 

10 :S4:0 l 6 MR. FELICETTA: Well, I think the way -- the t ypical 

10 :54:0 4 wa y that I 'm accustomed t o doing it is the Court upon 

10 :54:o s 6 application by the party makes a ruling that the conv i ction i s 

10 :54:10 t oo ol d t o cross- exami.ne about or i mpeach with. 

10 :54:14 1 0 THE caJR'l': Sure. Maybe that ' s the convi c tio n, but 

10 :54:16 11 what about everything else, I mean, i n terms of whatever 

10 :54:19 12 knor,,,ledge may come to the attention o f Mr. Greenman with respect 

10 :54:22: 13 to i n f ormation deri ve d from his re lationship w·ith that w·itne3s 

10 :54:27 1 4 from 10 or 12 or 15 years ago . 

10 :54:ao 15 MR. FELICET.U.: Right, so veracity, that 's what I was 

10 :54:33 16 getting at before, that's the other i3sue. If there'5 specific 

10 :.54:36 17 information that Mr . Greenman has that relates to v erac i ty, it 

10 :54:36 18 doesn't necessarily matter that it's true, oh, \,;e may be able t o 

10 :54:4.2 19 cross- examine or impeach ont o that area. 

10 :54:45 2 0 But that 1 s something that needs to be then vetted by 

10 :54: 48 21 the Court to determine, first of all, will Mr. Pettway waive 

10 :54:54 22 that, wi ll the witness waive it. And, secondly, can the Court 

10 :s4:54 23 adopt or accept that those wai vers are valid in light of what 

10 :54:59 24 t he area of testimony might be. 

10 :55:0 0 2 5 I think there 1 s a way t o navigate through this, but 
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10 :s6:U would be proper t o question the witness about. 

10 :56:41 2 I think all of that can be determined before the 

10 :56:U 3 wi tness testif i es just like any other case. 
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10 :56:45 4 MR. GREENMAN: Just so you know, Judge , on that issue 

10 :56:49 5 it 's not that simpl e. And in addition to other issues -- and I 

10 :56:54 6 thought I brought the DE.A s ix. wi th me that Mr. Felicetta gave 

10 :56:se me. I left it back on my desk. 

10 :s1:0 1 6 We received a DEA six yesterday that I had requested. 

10 :57:0 4 THE CCXJRT: Ho ld on one second. Do you have the DEA 

10 :57:0 7 1 0 six here? 

10 :57:0 7 11 

10 :57:10 12 

MR. FELICETTA: Which one are you referring to? 

MR. GREENMAN: It 1 s the one from the arrest of the CI 

10 :57:U 13 if you've got it. 

10 :57:14 14 MR. FELICETTA: Yes, I do . 

10 :57:15 15 THE a:JJRT: All right. Would you mind disclosing that 

10 :57: 18 16 again, please. 

10 :s7:2l 17 MR. GRFXNMAN: I'm not offering this, Judg e , at this 

10 :57:H 18 point i n time. But the references in here that apparently 

10 :57:36 19 there's some t alk in here that he mentions i n here that h e ' s not 

10 :57:43 2 0 been employed f or a l o ng time, all t h is money, they sei zed 

10 :57:49 21 $35 , 0 00 from hi m, i s money that he obtai ned. And it goes over a 

10 :5 7 :52 22 l ong period o f ti.me obvi ously from hustling. 

10 :S7:5e 23 He says at that time they asked him i f he had an 

10 :ss:0 1 24 attorney, he 3aid no . And he ::sai d due t o the fact that he was 

10 :5e:o s 25 such a good drug dealer. This i s goi ng back. I mean, thi s i s 
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10 :SB:Oe going to go right back t o what h appened right f ro:n t he 

10 : sB:0 9 beginning. 

10 :s8:10 3 So I don1 t t h i nk it's an easy i ssue a.bout -- and 

10 :se:ia there's other wa ys I think that t he prior convi ction would be 

10 : sB:n 5 admissibl e or shoul d be admissibl e. It's not easy, it's not an 

10 : 58:17 6 easy situation . 

10 : sB:21 And we • re a ll goi ng t o have to do a 101: o f wor ~: t o 

10 : se:2s give you wha tever information we can give y ou, I suppose, a t 

10 :58:29 this point . 

10 :58:29 10 THE WJRT: All right. Mr . Felicetta, y ou had a 

10 : 58:31 11 conversation w·ith this witness with respect t o this likely o r 

10 :58:36 12 slash potential conf lict issue involving a f o :rmer attorney who 

10 :58:42 13 represented your witness and you discussed this matter with t hat 

10 : 58:46 14 witness? 

10 : 58:47 15 MR. FELICET.tA: Yes, I'v e learned f rom Mr . Greenman 

10 :58:50 16 around 1 p .m. yesterday about the conf lict . I met with the 

10 : .se:.s.a 17 witness at 2 : 00 p.m. I ha d him come down t o my o ffice and we 

10 :5 8 :57 18 tal ked about it and I t ol d him what the issue was that the t rial 

10 : 59:0 1 19 may be delayed or it may not, but there's a conflic t issue as it 

10 : 59:0 1 20 rel ates t o you. 

10 : 59:0 4 21 And 1 said do yu u remember cm attorney by the uctmt: of 

10 : 59:0 6 22 Herb Greenman. And he said, yes, he represented me on my 2002 

10 : 59:11 23 case. And he explained it was about a gun and drugs and that 

10 :59:14 24 Mr. Greenman represented h.ll[l. And it was in front of a County 

10 : 59:lB 25 l:ourt judge and ultimately sentenced to a year o f jail on that . 

11 :0 0 : 27 

11 :0 0 :30 

11 :0 0:22 3 

11 :0 0 :53 4 
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with the Court whether the Court woul d assign counsel t o 

represent him as an indigent. 

THE caJR!': Thank you. All right. 

Mr . Greenman and Mr. Felicetta. Thank you. 

11 : 00 :ss 5 Hr . Grabl e , and I don1 t recall specifically, I know 

11 :0 1:0 1 6 I' ve asked you i n the p ast t o serve a s independe nt bac kup 

11 :0 1 : 0 6 7 counse l. I don't know i f i t's e ver been i ndependent conflict 

11 :0 1:0 9 counse l , has it been? 
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11 : 01:u MR. GRABLE: Yes, I t h i nk the mo s t recent on e was l ast 

11 :0 1:16 10 December. assisted o n one that was a l o t less thorny than 

11 :0 1:15' 11 this one. 

11 :0 1:19 12 THE a:JJRT: Okay. All right . Maybe t hat's why I 

11 :0 1:22 13 don't have a c l ear recollection . I'm hopi ng that's it, 

11 :0 1:26 14 Mr. Grabl e. Gi ven the colloquy that we gav e and I know you ' v e 

11 : 01:32 15 been tak ing notes and you know the specific reason why you are 

11 :0 1:3 9 16 here f or court assi gnment t o serve as independent conflict 

11 :0 l:H 17 counsel to Mr . Pettway. Do you know Mr . Pettwa y? 

11 : 01:49 18 MR. GRABLE: do not. Al though I met him t his 

11 :01:s2 19 morning and we'v e h a d s ome preliminary discussions . 

11 : 01:sa 20 THE a:JJRT: Okay. And as f ar as you know, you o r your 

11 :01:s6 21 firm has never represented him previously? 

11 :0 1:59 22 

11 : 02:00 23 

MR. GRABLE: Correct. 

THE ClXJR.T: Okay. And you woul d be i n a posi t i o n t o 

u : 02:0 2 24 serve and willing t o serve as independent conflict counsel if 

11 :0 2:0 6 25 requi red o r requested? 

10 :59:22: 1 told him -- 1 rramea the issue ror him. l told him 

10 :59:25 2 what the issue was that Mr. Greenman would actually be allowed 

10 :5 9 :30 3 to cross-examine you and challenge your veracity, your t ruth 

10 :59:31 telling u11 the •,ntness stand. 

10 :59:33 5 And he expressed concern that Hr. Greenman knows 

10 :59:36 6 things aoout him that ne disclo sed privatel y and confidentially 

10 :59:42. under the at.t.orney/cl1.en1: privilege . 

10 :59:4 5 6 And I sai d, I don1 t want you t o t e ll me whether o r no t 

10 :59:46 you would feel comfortable going f orwa rd, beca use that's not f or 

10 :59:47 10 us t o discuss . You need pr ivate counsel i n that regard, but 

10 :5 9 :5-0 11 first we have t o determine if the Defendant would ev en wa i v e it, 

10 :M:M 12 because if he's not go ing t o waive it, it's not an issue. We're 

10 :59:59 13 going t o have a new attor ney on the case unless s omething else 

11 :0 0 : 0 2: 14 is done about it. 

H :0 0 : 0 2 15 So I explained that t o him and he seems to understa nd 

11 :0 0 : 0 2 16 the issue. I said just wait and stand by . I asked him about 

11 :0 0 : 07 17 whether he could afford counse l. He said, no . 

11 :0 0 : 0 9 18 I sai d i f t he court assi gns counsel, i t will be for 

11 :0 0 :ia 19 that purpose, because he was conc erned about if he was in 

11 :o o :1s 20 troubl e. I said, no , it. 1 s f or purposes of you determini ng 

11 :0 0 : 11 21 whether you would waive this conflict s o that we coul d go 

11:0 0:20 22 f orward with the final . 

11 :0 0 :21 23 THE ro:JRT: All right. Has the government made an 

11 :0 0 :24 24 effo rt t o retain i ndep e ndent counsel f o r your witness? 

11 :0 0 :24 25 

11 :0 2:0 9 

11 :0 2:0 9 2 

MR. FELICE'J."TA: No, Your Honor. I want ed t o c lea r 
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MR. GRABLE: Yes . 

THE a:JJRI': All right. What I 1 m goi ng t o do is I 1 m 
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1 1 :0 2 : u 3 going to take a coupl e minute break. I want t o reflect on just 

11 :0 2:16 4 what your respective positions are. Is there a nything more that 

11 :o z:20 5 you want t o add at this time, Mr. Greenman? 

11 :0 2 : 2 4 6 MR. GREENMAN: J udge, I don 't. know what else I can 

11 :0 2:26 add, you know. Obviously s o::ne o f the issues that Mr . Felicetta 

11 :o z:29 6 r a i sed will be dealt with one wa y or the other whoever comes 

11 :0 2:23 into the case. 

11 :0 2:H 10 THE CCJJRT: All r i ght.. Hr . Felicetta, anything more 

11 :o z:ao 11 from the government? 

11 :0 2:37 12 

11 :0 2:39 13 

ll :0 2:45 14 

MR. FELICETTA.: No, Your Honor. Thank you . 

THE a:JJRI': I 1 ll be back out: probably 11:15 o r so. 

MR. GREENMAN: Judge, I have a matter . J udge Wolfo rd 

ll :OZ:49 15 asked me t o s tep in yesterday afternoon on a case. I d idn1 t 

11 :0 2:51 16 represent to see this man . She said when I'm finished with you 

11 :0 2 :ss 17 she would like me t o come down . I can hold o ff. She said 

11 :0 2:57 18 there's a tri a l going on . Tha t trial is going on. It had t o do 

11 :0.2:0 1 19 wi th I guess a prospective witness . And the Federal d efender's 

11 :0 2:0 6 20 office represented him, so I' 11 leave it up t o you , 

11 :0 3:0 7 21 

11 :0 3 :11 22 

THE CCJJRT: So what are you aski ng me? 

MR. GREENMAN: You 1 re a senio r j udge, Your Honor . You 

11 :0 2 :15 23 know, I thought Mr. Fe licetta was going to add what e lse the 

11 :0 2:1s 24 informant said about me, but he chose not t o add something else. 

ll :9 3: 18 25 MR. FELI CETrA: He was very happy with his 
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11 :0 3:21 

11 : 03:21 

11 : 113:25 3 

11 :0 3:29 

representation . 

MR. GREENMAN: Better than that, but that I s okay. 

THE a:JJRT: These collateral matters are driving me 

bananas here, but s o what are you asking. 

11 :o a:aa 5 MR. GREENMAN: No, I'll stick around f o r you. Maybe 

11 :0 3:36 6 I' 11 just let her or her clerk know that this took a little 

l onger that I thought. 11 :9 3:U 

11 : 03:U 

11 :0 3:48 

THE CLERK: They were in touch with me at 10: 15 right 

when we were getting started. Judge Wolfor d inquired as to when 

11 :0 3:49 10 we expected Herb to be availabl e, we need him f or a short 

11 :o a:.ss 11 matter . I said we just started our proceedings so I have no wa y 

11 :0 2:59 12 of kn.m,,•ing right now. 

11 :0 4:0 0 13 

11 :0 4:07 14 

THE WJRT: She has to interrupt her chrono for that. 

MR. GREENMAN: She said she was going to. 

11 :0 4:0 7 15 THE CLERK: She said, okay, thanks . I will let them 

11 :0 4:IO 16 know. And then I let her know at quarter t o that our p r oceeding 

u :o 4:l2 17 was still ongoing and her clerk said thank you. I can tell her 

11 :0 4:lB 18 we I re taking a short break. 

11 :0 4:2:0 19 THE WJRT: Mr. Grable, do you have a little bit o f 

11 :0 4:24 20 time or do you have t o get back t o your office. 

11 :0 4:29 21 

11 :0 4:33 22 

MR. GRABLE: I hav e ti.me . 

THE COJRT: Okay. Do you want to go over to Judge 

u :0 4:34 23 Wolford's on the eighth floor. I mean, you have to do what you 

11 :0 4:35 24 have to do and you have t o do it properly. I don't want to rush 

11 :0 4:39 25 it t o the extent in any way jeopardizes your relationship with 
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11 : 55:39 Grable . 

11 : 55:40 We do have government Mr. Allen and Mr. e"elicetta here 

11 : ss:s2 3 pre.sent also here. Okay. I'm going t o ask you, Mr. Grable, in 

11 :56:0 2 4 just a moment or t ,.,·o for a preliminary report on your 

11 :56:0 9 5 discussions with Mr. Pettway if you are comfortable with 

11 : s.6:1s 6 presenting the Court with one. 

11 :56:19 7 My thought at least at this point, and I can change 

11 : 56:23 course on this as t o perhaps have you come back f or a report 

11 : 56:28 back t omorrow at least for some additional preliminary 

11 :56:40 10 discussion on this issue of conflict before I continue with the 

11 : 56:47 11 pressing the matters that would enable us t o otherwise start 

11 : s.o:sa 12 this trial we woul d not have jury selection tomorrow. 

11 :56:SB 13 I' 11 take your input on that after we get through •111ith 

11 : 51:0 a 14 this discussion and you tell me what your feelings are. And I 

11 : 57 : 0 8 15 say that because both sides have indicated to me in our earlier 

11 :57:H 16 discussions that they have not had the full opportunity to do 

11 : s1:1B 17 serious research on thi::i conflict is::iue and it might b-e 

11 :.s1:2s 18 productive f or all of us to have some additiona l time on that. 

11 : 57:29 19 Le't me 'tell you where my head is at l east at this 

11 : s1:aa 20 point . And, you know, f or particular points of interest that 

11 :57:36 21 are I t hink standout issues for me in getting t o a determination 

11 :57:44 22 of whether we have a conflict potential or one that is of so 

11 : s1:s1 23 serious a nature that it cannot be wai ved is -- and I' 11 relate 

11 :57:58 24 what essenti a lly has been provided by our discu::i.sion.s earlier. 

11 :.sB:0 4 25 And, you know, I start with Mr. Greenman1 s .statement, 

U. :0 4:41 

11 :0 4:U 2 

that attorney. 

MR. GREENMAN: All it involves is putting something on 

11 :0 4:46 3 the record, which would take probably three or four minutes. 

11 :0 4:S.O THE WJRT: Okay. Why don 1 t you do that and then 

11:0 4:M 5 noti f y Ms . Labuzzetta when you back here, but I won• t be back on 

11 :0 4:57 6 the bench until at least 11:20 or s o or 11:30. 

11 :0 4:59 

11 :0 5:0 l 6 

11 :0 S:Ol 

MR. GREENMAN: Thanks, Judge. 

THE COJRT: Okay . All right. Okay. 

MR. FELICE'l"TA.: Judge, that will also take us out 

11 :os:0 1 10 because we're going t o be with that Defendant who has 

11:o s:0 1 11 Mr. Greenman. 

11 :0 5:10 12 

11 :0 5:10 13 

THE CDJRT: Okay . That wor ks . Thank you. 

THE CLERK: But then he can't have access to 

11 :os:H 14 Mr. Pettway, so it doesn 1 t work. They have to access the othe r 

li :OS:19 15 Defendant. 

11 :o s:20 16 THE CIXJRT: Right, but you're going to take him 

11 :o s:2a 17 do•..mstairs, right. So if you needed to access Mr. Pettwa y, he 

11 :o s:26 18 could go downstairs, is that okay . 

11 :0 S:U 19 MR. GRABLE: Yes . 

ll :OS:33 20 (A recess was then taken.) 

11 :55:0 6 21 

11 :55:10 22 

THE CLERK: All rise. 

THE CCJJRT: Okay . Thank you. Please have a seat. 

11 :55:20 23 Okay. We are resumed in the case of Kenneth Pettwa y, Jr. and 

11 :55:28 24 Demetrius Black. The attorne ys f or both Defendants and the 

11 :55:23 25 Defendants are present as is independent conflict counsel James 
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11 :se:12 you know, without exploring it in more detail that this 

11 :58:17 2 relationship and the representation with the material ·witness 

11:se:21 3 who was recently disclosed by the government has some unique 

11 :se:2e 4 circumstances or unique aspec t::i to it. And t hat factors into a 

u :58:38 5 determination o f the seriousness and the extent of the potential 

11 :58:46 6 conf lict here. 

11 :58:41 You know, from your standpoint, Mr . Grable, you know, 

11 :58:52. 6 I don't know what you've discusse d with Mr . Pettway, but 

11:se:58 certainly the lead- in probably should take into account that you 

11 :59:0 5 10 need a set of c ircumstances without being able t o identify what 

11 :59:10 11 they are that Mr. Greenman alluded t o. 

11 :59:16 12 And I can further pursue that, but I probably would 

11 :59:22 13 not do that until tomorro1111 if you deem it necessary . You know 

11 :59:28 14 what I see out there is the potenti a l f or the situation that 

ll :59:36 15 might cal l for divided l oyalti es and the process of 

11 :59:44 16 cross- examination o f a material witness. 

11 :59:46 17 I mean, again, tho::ie a re tenns that I kno·w you know 

11 :59:51 18 arise in these discussions o f conflict cases . And in order for 

11 :59:59 19 a Defendant t o have at lea.st adequate d efense representation 

12 :0 0:10 20 ev ery precaution has t o be taJ:en t o make ::iure that to the extent 

12 :o o:1s 21 possible his or her attorne y is not confronted with a divided 

12 :0 0:24 22 l oya lty situation during examination. 

12:0 0 :21 23 And that's, you know, a difficult s ituati on to 

12 :0 0:ao 24 guarantee, because one doesn't kn.ow in what direction direct 

12 :0 0:ao 25 and/or cross will actua lly take during the course o f trial. 
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12 :1Jo : u And then that goes hand- in- hand wit.h the zealo usness 

12 :0 0:so the Defendant has a r i ght t o expec t from h is or her attorney in 

12 : 00 :.s.6 3 the process of cross- exami nation. And, you know, that might be 

12 :01:0 4 c onfi dence i n a si tuat.ion where there was a c tual representation 

12 :01:ia 5 o f a materi a l wi tness by the same defense lawyer who is 

12 :01:23 6 representi ng the Defendant i n this parti cul ar case. 

12 :01:21:= You know, I t.hink there 1 s a real risk here from t he 

12 :01:a2 conversations that we'v e had and d i scussions that we've had that 

12 : 01:42 a s i tuation wi ll arise from the examination that i nevitabl y we 

12 :01:49 10 c oul d not predict. 

12 :0 1:.so 11 And especially in light o f the fact t hat t he material 

12 :0 1:s.4 12 wi tness and his representation by Mr. Greenman was invol v ed with 

12 :0 2:o a 13 the same types o f charges that are i nvol ved i n this parti cular 

12 :0 2:01 14 case, that i s drug charges and gun charges. All of those things 

12 :0 2: ia 15 I t hink have t o be weighed i n, Mr. Grabl e, i n terms o f 

12 :0 2:19 16 determini ng whether we have a waivabl e c onfli ct here and whether 

12 :0 2.:2 6 17 Mr . Pettway i s i nclined to waive conflict i n this parti c u l ar 

12 : 02:37 18 case. 

12 :0 2:40 19 And I don' 't know how much o f t.ha't you have c overed. 

12 :0 2:4S 20 assume generally speaki ng yo u woul d have g one i nto those 

12 :0 2:49 2 1 parti cul ar areas. You know, •,re. loo.IC at t.he government':, 

12 :0 2:56 22 posi t ion here a nd, Mr. Felicetta, I a ccept r,-1hat I perceiv e t o be 

12 :0 3 : 0 2. 23 an ada.mancy i n t erms o f t he mat eriality o f t his particular 

12 :0 3 : 97 2 4 wi tness i n t hi s upc oming pr osecutio n. And 1.t ' s such t hat the 

12 : 03:H 25 government ' s clear pref erence i s not to pr oceed r,-11.th t he 
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12 :os:so parti c ula r trial. 

12 :o.s:.s1 So I don1 t know if 'there's a way that anyone can say 

12 :o s:.ss 3 that the materi a l witness's testimony c an be tailored bas i cally 

12 :0 6:0 9 4 by agreement or at the d i rective o f the Court, me, such that 

12 :0 6:H 5 there would be no risk of spill i ng ov er t o an attorney/c lient 

12 :0 6 :25 6 rel ationshi p on c harges that are v ery similar t o c harges here 

12 :0 6:2 9 7 albeit 15 years remove d . 

12 :0 6:33 I don't know if there is autho rity that say s s uc h a 

12 : 06:39 tailor i ng c an take p lace. And I' 11 g i ve the g overnment the 

12 :0 6:43 10 opportuni t y t o l ook at that and see if there's a wa y over the 

12 :0 6:47 11 ob j ection of your witness t o struc ture testimony suc h that it 

12 :0 6:.so 12 woul d not be v i olative of the no n- waiv er and the atto r ne y/client 

12 :0 6 : .se 13 privilege that yo ur c lient may -- or your witness may be a lleging 

12 :0 7 : 07 14 This becomes a very tangled web and t hose are t he 

12 : 01:15 15 thi ngs that basi c a lly from my standpoint are c ause f o r pause 

12 :01 :22 16 certai nl y. And I think there's no d oubt that we have, as we 

12 :01: 21:= 17 started out, a p otentia l conflic t, you Jmow. And that it's 

12 :0 7 :33 18 certai nly begi nni ng more or less t o appear t o be an actual 

12 :07 :41 19 conflict that may well not be wa i v abl e . 

12 :0 1:n 20 But I guess with that as a background, Mr. Grable, 

12 :0 1 :.so 21 where are you as far as d isc ussions with Mr. Pettwa y? 

12 :07 :56 22 MR. GRABLE: Your Honor , I have d isc ussed with 

12 : oe : o o 23 Mr. Pettwa y that i n my judgeme.nt this is at bare minimum a 

12 :o e : 0 1 2 4 potential co nfl ict. agree with the Court's concl us ion. 

12 :o e : o s 25 also share the Court's concern that i t may be a c onflic t that 

12 :0 3 :17 pr osecuti on ansent t hat particular witness. 

12 :0 2 :11:= 2 Irrespective o f the fact that e v en before t he wi tness 

12 :0 3 : 23 3 was discovered t he government bad aske d -- had t a ken the 

12 :0 3 :21:= pos it1.on that it wc1.:s ready to f:Jr uceea to t r 1.a1. You know, 

12 :0 2 :37 5 personally feel and I know you a dvocated the fac t that the 

12 :0 3 :45 6 conf lict potenti a l is no t irre:::iolvabl e, because the f ocus should 

12 :0 3 :S.4 be i mpeachment by the pri o r co nvi ctions. 

12 :0 3 :ssi 6 I don't think that's really the de'termi nati ve fac 'to r. 

12 :0 4:0 e I t hink certai.nl y that is an issue, b ut i t seems to me that 

12 :0 4:13 10 there are just c ountl ess potential areas o f s ubstantiv e 

12 :0 4:19 11 questioni ng that may be i mpac ted by d efense counsel hav ing 

12 :0 4:2 5 12 represented the materi a l witness on a pri or o c casio n. 

12 :0 4:31 13 I mean, again, it1 s diffi cu lt t o be specific in that 

12 :0 4:37 14 regard bec ause obvi ously nobody at thi s p oint knows prec i sel y 

12 :0 4: 45 15 what the d i rect examination will be and how it wi l l unfo l d. 

12 :0 4:50 16 That I guess is onl y determinabl e at trial. 

12 :0 4:se 17 Bu't we are then c onfronted with a s i tuatio n o f, you 

12 :o s:0 6 18 know, what happens i f yo ur witness and yo u've g i v en me a 

12 :o s:o e 19 preliminary i ndi cation, and this i s without havi ng prov i ded 

12 :o s:10 20 i ndependent c onflict counsel t o your wi tness, that he's not 

12 :0 5:14 21 i nclined t o waive. He's not i nclined t o waiv e. That puts us i n 

12 :o s:20 22 a p o s i t i on where that witness's v iew may well be that 

12 :o s:2 9 23 Mr. Greenman cannot c r o ss- examine hi m i n any respect and that he 

12 :0.5:34 24 wi ll no t waive that r i ght t o conflict - free attorney/cl ient 

12 :0 5:4.2 25 representation g oing bac k t o 2002 and carried f orward t o this 
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12 :o e :u cannot be waived f o r the reasons the Court has just stated.. 

12 :o e :12 2 I don't l'llow that it's as simp le as a impeachment 

12 :o e :1s 3 under Rule 609 and 10 t o your questi o n. As Your Hon or knows 

12 :o e :19 4 that rule appli es f or use of i nformation beyond 10 years and I ' m 

12 :o e : 22 5 not sure that there aren't o ther rules that are implicated in 

12 :o e : 21 6 Mr. Greenman's possession as a result o f hi s p r i o r 

12 :o e : 30 representation of this confi denti a l i nformant who i s essenti a l 

12 :o e :33 6 t o the g overnment's case. 

12 :o e : 3 s And so I would like wi'th the Court's ind ulgence t o do 

12 :0 8 : 3 9 10 some research o n this. Mr. Pettwa y asked v ery g ood questi ons 

12 :o e :u 11 and he's f ocused in on issues of c oncern and r i ghtfully so . I ' d 

12 :o e :47 12 like t o be able t o answer those questi ons f or him. 

12 :0 1:::51 13 I had 'CO be c andid wit.h him and share 'Ni.th him that 

12 :o e :5.3 14 some of these questions I d on 't quite know the answer yet. It ' s 

12 :o e :56 15 goi ng t o take a littl e b it o f research on my part to l ook at. 

12 :0 9:0 0 16 thi s d ifferenc e between an actual and potenti a l c onflic t a nd 

12 :0 9 : 0 s l? conf lict that c annot be waiv e d . 

12 :0 9:01 18 And I ' 11 want t o do that in t.he c ontext o f reviewing 

12 :o si: o e 19 the i nformation that Mr. Greenman receive d from County Court s o 

12 :0 9 :12 20 I c an try t o g i ve Mr. Pett...,•ay an accurate assessment as t o 

12 :0 9 :16 21 whether this is, in fac t, the s ort o f conflict that coul d be 

12 :0 9 : 20 22 addressed i n the manner the g overnment suggests or whether it is 

12 :0 9 :25 23 as it app ears t o be more c omplicated than that. 

12 :0 9:29 24 THE c..wR'l': All right. In o rder to be comfo rt.able 

12 :0 9 : 3 1 25 wi t h yo ur conti nued r o le as i ndependent c onflict c ounsel h ow 
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12 :9 9:35 much time do you think you need . 

12 :0 9:3e MR. GRABLE: Well, I will imme d i atel y obtain the 

12 : 09:41 3 i n f on:tation from Mr. Greenman that he obtai ned from County 

12 :9 9:46 Court. I will review that thi s afternoon and thi s eve n i ng. 

12 :0 9:so 5 know that the Court wants to proceed qui ckly . I don't know that 

12 :0 !il:SO 6 the Court has made any deci sions wi th the jury, the panel that 

12 :0 9:S-3 i s i n wai ting. 

12 :0 9:54 I could be availabl e tomorrow to at a minimum report 

12 : 09:57 back t o the Court on the status of the efforts to examine these 

12 : 10:0 2 10 conf lic t i ssues. I can't promise the Court that I' 11 have 

12 : 10 : 0 6 11 answers illumina ted by thoughtf ul research by tomorrow, but I ' 11 

12 : 10 :10 12 certainly be father a l ong tornorro •A' than I am r i ght now. 

12 : 10 :14 13 THE CCJJRT: What about giving you until the be ginning 

12 : 10 : 11 14 part o f nex:t week. 

12 : 10 :18 15 MR. GRABLE: That would give me a greater oppor tun i ty 

12 : 10:22 16 to d i g i nto t he se res earch i ssue s . 

12 : 10 :22 17 THE aJJRT: I me an, I think this is a ve ry serio us 

12 : 10 :21 18 i ssue fraught wi th a ll ki nds of probl e,.9n3 . Yo u know, I 'm well 

12 : 10 :31 19 aware of the fact that Mr. Pettway has been persi stent i n 

12 : 10 :37 20 wanting a speedy tri a l , but I 'm a l so aware of the fact that he's 

12 : 10:u 21 v e ry i ntereste d i n having constitutionally pri vate counse l from 

12 : 10 :47 22 the standpoi nt of an attorney who i s not compromised and 

12 : 10 :s2 23 conf lict - free representation. 

12 : 10 :54 24 So, Mary, Monday or Tuesday? 

12 : 10 :59 25 THE CLERK: Monday is a holiday, J udge . 
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12 : 12:40 a plea and a s e nte nce. And then at 11 you have a final pretri a l 

12 :12:n conference , so . 

12 : 12: 49 3 THE CCJJRT: What about Tuesday? Well, we want t o give 

12 : 12:52 4 you until Wednesday, I thi nk. Wou l d that be helpful? 

12 : 12:55 5 MR. GRABLE: Yes, the ex'tra time would certainl y be 

12 : 12:59 6 he lpful , and I c an make Wedne sday morning work . 

12 : u:0 2 7 THE a:JJRT: Okay. Le't me just hear Mr . Tr ipi out: 

12 : 13:0 2 f i rst and the n -- thank you, Mr . Grable, 

12 : U:07 MR. TRIPI: J udge, as you may know, I'm the de facto 

12 : u:11 10 thi rd chai r . I 'm o n the case. I'm a l so the supervisor i n 

12 : u:1s 11 charge of the f ile , so three thi ngs very brief l y. 

12 : u:11 12 One, we previousl y revoke d plea o ffe rs . We are open 

12 : u:22 13 t o continuing those negotiations duri ng the t i me peri od s o that 

12 : u:20 1 4 "'e could potenti a lly avoi d some of these i ssues. 

12 : 13:30 15 I have 'talked with Mr . Greenman a nd asked for a 

12 : 13:3 4 16 d efense posi tion. I'm not sayi ng we' ll be abl e t.o do exactl y 

12 : 13:29 17 what the defense wants, but we're open t o try and bridge 

12 : u:u 18 wha teve r gaps the re may be, but we need. to begi n that d i a l og and 

12 : 13:45 19 there ne eds to b e a wil lingness . 

12 : 13:46 20 But we are willing on our end and I've a sked 

12 : u:so 21 Mr. Greenman to have those conversa tions. Secondl y, and thi s is 

12 : 13:53 22 just by way of suggestion, and I understand I came i nto i t l ate, 

12 : u:ss 23 but and I briefly spoke wi th the tri a l counsel from the 

12 : u:59 24 government ' s s i de who will be tryi ng the case, and thi s i s just 

12 : 14:0 2 25 a suggestion f o r everyone t o consi de r the next t i me thi s comes 

12 : 11:0 3 

12 : 11:0 4 2 

12 : 11:15 3 

12 : 11:19 

12 : 11:33 5 

THE <llJRT: Yeah . 

THE CLERK: Monday is a h oliday, J udge. 

THE CCJJRT: What's our cale ndar like on We dne sday? 

THE CLERK: Or you c ould do it We dnesday at 11 . 

THE CCJJRT: What's the date on that? 

12 : 11:35 6 THE CLERK: Tha't' s the 11th. 

12 : 11:43 MR. GREENMAN: Your Honor, may I briefl y addre ss the 

12 : 11:45 6 Court regarding thi s i ssue? 

12 :11:n THE CCJJRT: Yes, but just hold on Mr. Gree nman . 

12 : 11:47 10 Certainly. Come on up t o the pcdi wn . 

12 : 11:54 11 

12 : 11:54 12 

12 : 12:0 0 13 11 th? 

12 : 12:0 1 1 4 

Mr . Grable, are you checki ng your calendar? 

MR. GRABLE: I am. We 1 r e tal king about Wednesday the 

THE aJJRT: Yes . 

12 : 12:0 2 15 MR. GRABLE: I have a matter schedul ed. with 

12 : 12:0 4 16 Mr. Tripi's o ffice be-gi nning i n the earl y afternoon that's 

12 : 12:07 17 expected t o g o most of the day, but I coul d be here at 1 1. 

12 : 12:11 18 THE CLERK: Or we could do it at 9 : 30 and then just 

12 : 12:18 19 ever)'thi ng e l se can -- we don't have a l o t on, Judge. We have 

12 : 12:23 20 attorney admissi ons at 9. And the n you have a case wi th 

12 : 12:21 21 Mr. Grable's o ffice at 9 that they had asked for an adjo urnment 

12 : 12:33 22 on. So i f they come i n at 9 : 30 and there's a c oupl e matte rs at 

12 : 12:36 23 10. 

12 : 12:36 24 

12 : 12:28 25 

12 : 14:0"7 

THE <XlJRT': What's at 10? 

THE CLERK: You have a couple matte rs at 10. You have 
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back, but perhaps the Court coul d consider assi gni ng Mr. Grabl e 

12 : H:10 2 or some other CJA l awyer as a s e cond chai r who woul d be tasked 

12 : 14:17 3 wi th cross- examining the c on f idential wi tness wi th an orde r 

12 : 14:22 4 d i recting Mr. Greenman not t o provi de any confi dences that h e 's 

12 : H:2s 5 learne d through hi s pri or representation. 

12 : H:29 6 That would eliminate the ethical issue f o r 

12 : 14:31 Mr. Greenman. I b e lieve i t would protect Mr. Pettway, because 

12 : H:37 6 the second counsel woul d not have thi s dual obl igati on to 

12 : 14:39 potentially pull punches. And i t woul d a l s o protect the wi tness 

12 : 14:41 10 who would be testif ying. 

12 : 14:43 11 So just some thing for everyone to look i nto a nd 

12 : 14:47 12 consider. It's just something that occurre d t o me whi l e I heard 

12 : H:so 13 the Court's concerns. Obviously knowing that the gov ernment i s 

12 : H:54 14 not i n a position of aski ng the Court to assi gn counsel , but 

12 : 14:56 15 think thi s i s a uni que c i rcumstance. 

12 : H:SB 16 THE CCXJIIT: Yeah, it's an interesti ng point . And, 

12 : 1~:0 1 17 frankly, we did discuss i t duri ng the break. I thi nk that there 

12 : 1s:10 18 are i ssues that are i nvo l ved wi th that . And, you know, one, you 

12 : 15:17 19 know, a De f e ndant obviously has the right t o his or her choice 

12 : 1s:22 20 of counsel f o r a l l aspects o f defense. 

12 : 15:26 21 Se condl y, whoeve r does the cross- examinati on would 

12 : 15:31 22 have t o have ful l knowl edge of the case i n my judgment in o rde r 

12 : 15:36 23 t o ensure that there woul d be effective and thoro ugh 

12 : 15:42 24 cross- e xamination. 

12 : 15:43 25 It ' s not a matter o f just plucking some body out and 
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12 : 15:46 

12 : 15:SO 

sayi ng here's the witness, you kno•N, without knowing virtually 

a l l aspects o f the case being prepped just as, f o r e xample, 

12 : 1s:S4 3 Mr. Greenman would be. I'm not sure you could guarantee that 

12 : 15:59 

12 : 16:0 5 5 

that would be constitutionally the same . 

MR. TRIPI: Again, I just propose it as something t o 

12 : 16:07 6 l ook int o . 

12 : 16:9 9 THE ro:JRT: I think it's a suggestion that maybe can 

12 : 16:12 be put on the table, but we'd have t o discuss tha t fully with 

12 : 16:11 the Defendant. 

12 : 16:Ie 10 MR. TRIPI: I thought Mr. Greenman was assigned, but 

12 : 16:21 11 he would be free t o brief the co- counsel on every aspect o f the 

12 : 16:25 12 case, just no t his co nfidences that he might have shared wi th 

12 : 16:29 1 3 the witness in 2002. 

12 : 16:30 14 THE aJJR'r: Yes. 

12 : 16:31 15 MR. TRIPI: And then just a third thing, J udge. I was 

12 : 16:3a 1 6 just informed that an issue aro se a s t o of fice protocols and 

12 : 16:35 17 procedures. So I understand the Court's frustration a fter six 

12 : 16: 40 18 years to have this bubble up . So I don 't come in here with any 

12 : 16:45 19 type of righteous indignation, but I just wanted to speak t o 

12 : 16:47 20 there are some things tha t we are able t o do and we can do. 

12 : 16:53 2 1 We d.o have d d.a'tabase, -we' Le al:>le t o che ck uur 

12 : 16:57 22 d a taba s e s to s ee i f a rNitness ha s e ver been pr o secu 'ted by our 

12 : 16:.se 23 office. The s e cond part is che cking with the witness, a nd 

12 : 17 : 9 2 24 t ha t' s wha t ha ppened in th.is case a t a cer'ta in poin't i n time . 

12 : 11:07 25 .t:Su't a 't the same 'time you're a lso r elyi ng on people, 
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12 : 18:57 prosecutor's checklist to do 11·hate ver he or she can s o that we 

5 1 

12 : 19:o a d on't have a recurring problem like this . And I don't wa nt this 

12 : 19:07 3 t o cloud wha teve r else we're discussing. 

12 : 19:0 9 4 I have no doubt that Mr. Felicetta did t he best he 

12 : 19:17 5 could under the circumstances and without being specifically 

12 :19:lB 6 t old 'to do a conf licts c heck, but this may be the f ourth time 

12 : 19:22 7 that s omething like this has happened over the years with me at 

12 : 19:26 least in casual conversation . 

12 : 19:29 THE CLERI(: And we've jus't had i t come up in the Green 

12 : 19:32 10 case as we ll schedul ed f or trial at the end o f t he month. 

12 : 19:36 11 THE WJRT: All r igh't . And, you l'llow, particularly 

12 : 19:.ae 12 where you have a s ituation where counsel have been adamant about 

12 : 19: 43 1 3 disclosure o f material witnesses and the Court has b een asked t o 

12 : 19:51 14 safeguard the witness on the basis o f the government's 

12 : 19:56 15 representa'tion. 

12 : 19:57 16 Tha't' s where I think the government should be 

12 : 20:0 0 17 committed to extendi ng it!!:lelf t o make !!:lure that thi!!:1 doesn't 

12 : 20:o.s 18 arise, where you protect the witness, you don't do anything to 

12 : 20: 10 19 make sure -- or t o do whateve r you can t o eliminate the 

12 :20: 15 2 0 possibility tha t there may be a last minute conflict that a rises 

12 : 20:20 21 because you didn't do the homework with respect t o tha t 

12 : 20:20 22 particular witness . 

12 :2 0 :24 23 And e verybody's go 't egg on their face . And, you know, 

12 : 20 :2s 2 4 t ha t' s oka y sometimes, bu't whe n it impinge s on a constitu tional 

12 : 20:21 25 r i ght, t ha t'!j a nother matter. Oka y . 

12 : 17 :13 yuu know . When we L·uu ct. c r imina l hist o r y che ck going back 

12 : 17:14 2 dozens o f years, you' re relying on pe ople to po'ten'tia lly 

12 : 11: 11 3 r emember. And it's a f l a ,we d system no doubt. we don 't have the 

12 : 17:2? c a pa c1.ty t o yu Da ck a na pull city court t ile s, c=spe c i ally 1.f 

12 : 11:21 5 t hey're voluminou s . And we don't. ha ve anything like tha't i n 

12 : 11 :.n 6 p lace. 1 'm not dWdre tha t e1uy o ff i ce aoe s . 

12 : 17 :35 Certainly we' 11 t ry to do our job be tter, but I want ed 

12 : 17:36 6 t o come over here and just briefly address 'that as we ll. 

12 : 11:29 Because I can say t o Mr. Felicetta I would put him up against 

12 : 17:43 10 any f irst year assista nt that we' ve e ve r had in t he o ffice in 

12 : 17:4 5 11 term5 o f his diligence and preparation. 

12 : 17:46 12 So I want ed to come over here and just l et you knm,,• 

12 : 11 :s1 1 3 that we do have certain protocols in place, but we are not 

12 : 17 :56 14 perfect and th.is wct.!j ct.11 overs .igh't tha't 1 aon"'t 'think we coul d 

12 : 18:0 0 15 ha ve uncovered th.rough our normal pr oce dures . So I jus't wanted 

12 : 1e:0 4 1 6 t o speak to that . We apol ogize for not being able t o f igure it 

12 : 1e:0 9 17 out earlier. 

12 : 18: 10 18 THE CCXJRT: All r ight. Fair e nough, Mr. Tripi. 1 do 

12 : 18: 15 19 make t he po.int a ga in, though, tha t 1t1 s not impos s i b le to do 

12 : 1e :2a 20 conf lict che cks . And line assista n'ts shoul d know t hat to the 

12 : 1e:2s 2 1 exte nt possible the y should. make the inquiry . And. t here ct.re 

12 : 1s:aa 22 wa ys o f che cking the Cour t's records , you know, r,_1ithout over 

12 : 1e:29 23 encumbering t r i a l pre parati on to f i nd out i f there i s t he 

12 : 1e:47 24 poss.1b.1li 'ty o f a conf lict . 

12 : 1s:s1 25 But, o f course, it should be something tha't' s on e very 

Calendar Proceedings - USA v Pettway 52 

12 :2 0 :as MR. TRIPI: I will relay the concerns. 

12 :20:42 2 THE WJRT: All r ight. Given that, we will reconvene 

12 :2 0 : 48 3 on this a t 9 : 30 . 

12 :20:~4 4 THE CLERK: Yes, i f tha't wor ks , 9:30 on Wednesday. 

12 :2 0:se 5 THE WJRT: Does that wor ~:? 

12 :21:0 0 6 MR. GRABLE: Yes, 'thank you . 

12 :21:0 2 

12 :21:0 5 6 

12 :21:0 6 

12 :21:0 9 10 

THE a:JJRT: from the government's standpoint? 

MR. FELICETTA: Yes, J udge. Thank you. 

MR. GREENMAN: You d idn I t as~: me, J udge. 

THE WJRT: Every time I ask" you something, 

12 :21:0 9 11 Mr. Gr eenman, things become more complicated. So I think I'm 

12 :21:1 2 12 beginning t o learn my lesson. 

12 :21:ia 13 But, you know, this is serious business. And I know 

12 :21: 19 14 you appr eci ate that a s much a s anybody else and perhap3 more. 

12 :21:23 15 

12 :21:24 16 

MR. GREENMAN: I do, Your Hono r. 

THE CCXJIIT: Bu't I 'think we ' ve made some considerable 

12 :21:29 17 progress in terms o f reopening dialog, please d o that. And, 

12 :21:26 18 aga in, Mr. Pettway, I t hink i f this shows one thing, it's that 

12 :21:41 19 ev ery eff ort is being mad e t o make sure that y ou g et the best 

12 :21:46 2 0 representation possible , but als o that you get a tria l that is 

12 :21:54 21 f a ir a s that c an be made through e ffo rts like 'this. 

12 :21:ss 22 I mean, e verybody is do ing 'the i r abso lute best, nobody 

12 :22:0 2 23 1.s sandbagging, everybody is trying to play by the rules. And, 

12 :22:0"1 24 you know, you're no di ffer ent than anybody else. That's what 

12 :22: 10 25 you're entitle d t o . And we're trying t o make sure that you get 
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12 : 22:14 the benefit of everybody' s best effo rts. 

12 : 22:11 You have to make certain very in'telligent decisions. 

12 : 22::22 3 You're a bright guy, an intelligent guy, and you've got t wo of 

12 : 22:22 the best lawyers that we could find. 

12 : 22:26 5 And my suggestion is lis'ten to them, ask those 

12 :22:33 6 pointed, intelligent questions o f Mr. Grable. Because, you 

12 : 22:37 know, this all right now is about conflict, potential conflict, 

12 : 22: 42 real conf lict, wa ivable conf lict, and not waivable conf lict . 

12 : 22:so But the government is going to do its part. I f it's 

12 :22:54 10 going t o seek independent counsel f or your witness in the 

12 : 22:59 11 interim, you should do that. Yo u have t o appear befo re the 

12 : 21:o a 12 magistrate judge, you know . I think the process on that and the 

12 : 21:o e 13 Court will provide independent counsel t o your witness. 

12 : 21:14 14 We first have t o determine, howev er, what your 

12 : 22:19 15 decision is, Mr . Pettr ... •ay, and it really has t o be -- well, it 

12 :21:26 16 doesn't have t o be, but you can make it be exclusively your 

12 :21:u 17 intelligent choi ce. Whatever you need t o help you make that 

12 : ia:36 18 important decision, t o the extent practicabl e, we will provi de 

12 : 2.l:41 19 you with that. 

12 : 21:42 20 And Mr . Grable I know will make e very best effort to 

12 : 21:45 21 make sure that yo u fully understand, that he covers all the 

12 : 21:so 22 bases that the law requires, s o that when you go t o trial, 

12 :21:54 23 assuming that's what you choose to do, you don ' t have t o worry 

12 : 2a:s9 2 4 about the representation. 

12 :24:0 1 25 Now, Mr. Greenman has p repared this case inside out 

12 : 2!:i: 50 

12 : 25:51 
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MR. PETTWAY: Yes, Your Honor. 

THE OOJRT: All right. Mr . Hill, you're go ing t o be 

12 :25:54 3 continuing t o dialog with Mr. Black? 

12 : 2!:i:54 4 MR. HILL: Yes, in this case. You want us here 

12 : 2s:s1 5 Wednesday also? 

12 :2 5:57 6 THE CCJJRT: You should be here f o r t hese proceed i ngs, 

12 : 26:0 1 7 becaus e they affect the overall case. 

12 : 26:0 1 MR. GREENMAN: J udge, consistent with your request, 

12 : 26:0 6 gave the p apers ove r t o Mr. Grable already . just want the 

12 : 26:0 B 10 record t o reflect that what I gave him is what came from the 

12 : 20:11 11 County Clerk' s office that were a matter o f public record. 

12 : 20:16 12 Those documents d id not come f rom my private file . 

12 :20:20 13 THE COJRT: Okay. And at this point in -cime your 

12 : 26:21 14 private file is t o remain undisclosed t o you . Okay? 

12 :26:31 15 MR. GREENMAN: It 1 s in a warehouse. From what I --

12 : 26:34 16 haven't ev en che cked . I know it 's not in our building . It 

12 : 26:3e 17 would not be in o ur buil ding . Worst- case s cenario it would be 

12 : 26:41 18 in a warehouse, s o . 

12 : 26:42 19 THE OOJRT: All right . Well, don't do anything to 

12 : 26:44 20 impact the integrity of that file. 

12 : 26:47 21 MR. GREENMAN: I won 't, Your Ho nor. 

12 : 26:4e 22 THE aJJRT: Anything mo re from the governmen t ? 

12 : 26:52 23 

12 : 26:56 2 4 

12 : 26:56 25 

MR. FELICETrA: No, Your Honor, 'thank you. 

THE CCJJRT: All right. Anything more from defense? 

MR. GREENMAN: No . Thank you v ery much, Your Ho no r. 
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12 :24:0 6 and would not have -- you know, and an indicato r of that is the 

12 :24: 10 2 fact that w·e're here now with this particul ar issue. 

12 :24:14 3 But my suggestion is make your decision whether you 

12 :24:20 choose t o waiv e or not based o n the fac t that we hav e at least a 

12 :24:25 5 potenti a l conf lict here, keep your mind open t o whatever can be 

12 :24:.24 6 negotiated. 

12 :24:35 I'm not telling you 'to accept any plea, but - - and I 

12 :24:39 6 will no t acc ept a plea if you tell me that you are not guilty, 

12 :24:44 and that's where: we've been this entire: time, but I think you 

12 :24:49 10 know and I'd represent t o you that should you choose t o accept a 

12 :24:sa 11 plea that whatever .sentence that I i mpose will be a fair 

12 :24:59 12 sentence. It wil l be sufficient, but not greater than necessary 

12 :2 !:i:0 4 13 within the parameters that: I ' m allowe d t o work within the law. 

12 :25:0 9 14 So you1 ve got, I think, a l ot . I'm sure you ' ve been 

12 :2s: u 15 thinking about all these things f or the most part, right? 

12 :2 5:17 16 MR. PE'l"l'WAY: Right:. 

12 :2s:1s 17 THE OOJRT: All right. But we 1 ll see you back here 

12 :2s:21 18 with the t wo atto rneys . Now, they ' re independent o f each other. 

12 :2 s:2a 19 Your attorney is Mr . Greenman until o therwise determined, but 

12 :2s:21 20 your counse l on the waiver issue is Mr. Grable, and he's not t o 

12 :25:32 21 overl a p with Mr. Greenman's representation. 

12 :2 5:.27 22 I t gets t o be kind o f a sticky wicket. But, I mean, 

12 :2 5:40 23 when yo u just keep it in mind, you ' v e got t o make this decision 

12 :25:44 24 on wa iver, you've got one attor ne y f o r that. For your trial 

12 :2 5: 48 25 you ' ve got Mr. Greenman. Okay? 

12 :26:56 

12 :26:57 2 

12 :26:57 3 

12 :26:57 4 
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THE COJRl': You1 re welcome. Thank you very much. 

THE CLERK: I have one more t:hing. 

THE COJRl': Yes . 

THE CLERK: The juror the jury list 'that: you were 
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12 :2 1 : 0 1 5 given should remain confidential. I'm not sure at this point 

12 :21:o s 6 that if the trial is d elaye d after nex.t week whether that j ury 

12 :27:12 list will be the jury list that will be used, just so you' re 

12 :21: 16 6 a ware. Okay . I don't know . 

12 :21:20 MR. GREENMAN: I understand. 

12 :21:22 10 THE CCJJRT: Okay . Thank you very much. 

12 :21:22: 11 MR. GREENMAN: As far as Mr. Pettwa y asked me t o 

12 :21: 26 12 indicate that he does not consent, we ' ve been through this 

12 :21:.21 13 befo re, but he does no t con.sent t o the continue d exclusion o f a 

12 :21:31 14 speedy trial. 

12 :27:.28 15 THE a:JJRT: All right. I will note tha't-. 

12 :27:39 16 MR. FELICE'l'TA: Judge, I believe there are mo'ti o ns 

12 :27:39 17 timel y before this court, motions that were filed by the defense 

12 :21:42 18 and mot ions filed by the government. Time should be excluded 

12 :27:44 19 pursuant t o 3 161 (h) (3), I be lie ve. 

12 :27: 48 20 THE COJRl': Yeah , well --

12 :27:Sl 21 MR. FELICETrA: I 1 m so rry. (h) (1) (d ) . 

12 ,21,57 22 THE C!JJRT: (h ) (1) (d)? 

12 :27:57 23 MR. FELICETTA.: Yes, s ir. 

12 :21:se 24 THE c..wR'l": All right. But just so we keep t his case 

12 :2e:l)l 25 on trac k, we do have an outstanding goverilllent's moti o n already 
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l2 : 2B:0 9 

12 :2B:15 

12 :28:17 3 

12 : 2B:19 

filed to preclude the cross-examination of Rayshod Washi ngton . 

I don't ha ve t he d efense response t o that. 

MR. GREENMAN: Judge, Your Honor d i d not - - I don' t 

think we have a text order yet. So i f you want to g i ve i 't 'to us 

12 : 28:25 5 now, if I 'm going t o be here on Wednesday, I'm sure I could have 

12 :26:29 6 it f iled by Wednesday at least, if that's okay with you . 

l2 : 2B:32. 

12 :28:36 

12 : 28:U 

THE ro:JRT: Yes, why don' 't you do tha't so tha't way 

I'l l have a complete record on that. Let me just double- che ck. 

All right . And we stil l hav e a number o f issues that I think 

12 : 2B:4B 10 can be resolve d in short order, including the audibility 

12 : 2e :s2 11 hearing . 

12 : 28:52 12 And I know I have a bench s'taternent prepared, •Nhi ch 

12 : 28:SB 13 I'm going t o hold until it 's more practical to release it . And 

12 : 29:07 14 that has t o do among other things wi th the precl usi on o f 

12 : 29:12 15 evidence involving the Ba iley Boys and that's a defense moti on 

12 : 29: IB 16 and other opposit ion to that from the government. 

12 : 29:31 17 I t.hi nk 'tha-c1 s i't. All righ't. Those are the two 

12 : 29:35 18 matters that, you know, we will address once we get through --

12 : 29:46 19 MR. GREENMAN: Judge, concl udi ng in our mot.i on, I know 

12 :29:4B 20 you went through it, but Mr. Pettway reminded me that one of the 

12 : 29:50 21 issues we rai sed was the spolia tion or spoliation o f 'the 

12 : 29:52 22 evidence. That's 'the DE.A six -- as far as he's concerned, the 

12 : 20 : 0 1 23 DE.A six and the destruction of the drugs. And as far as 

12 : 30 : 0 5 24 Mr . Black was concerned was the destruction of the drugs and 

12 : 30 : 07 25 they don't have the Kel recording anymore . So that's just in 
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12 :l O:ll the motion. 

12 :3 0:ll 2 THE ro:JRT: No, no, it is. And I prepared my bench 

12 :3 0 :17 3 statement t o address that as well. So tha't's already done, but 

12 :3 0 :21 

12 :3 0 :24 5 

12 :3 0 : 27 6 

12 ;3 0 :29 

12 :3 0 :30 6 

12 ;3 0 :32 

12 ;3 0 :35 10 

we' 1 1 tal k about that perhaps next week. Okay. 

MR. GREENMAN: Thank you very much, Your Honor. 

MR. FELICETTA: Is t he court excluding the t ime, t hen, 

Your Honor? 

THE roJRT: You' re moving -co exclude i 't? 

MR. FELICE'l"TA.: Yes, Your Honor. 

THE ca:JRT: ove r objection o f Defenda nt t'ettwa y 1 am 

12 :3 0 :36 11 going t o exclude ti.me a t this poin't thr ough and. includ ing 'the 

12 :30:42 12 12t h . 

12 :3 0 :43 13 

12 :3 0 :45 14 

THE CLERK: The 11-ch, Judge. 

THE aJJRT: Okay. The l l 'th in 'the in'terest o f jus-ci ce 

12 ;3 0:so 15 and under 3161 (h) ( l) (d) the interest o f just ice being 

12 ;31:0 0 16 316l(h) (7) (a). And I do f ind that under the circumstances here, 

12 :31:0 0 17 and I guess, you know, i t also relates to continuity of counse l 

12 :31:10 18 under 3161 (h) (7) (b) (iv) , that in t he a ggregate those exclusions 

12 :31:16 19 are in the interest o f justice a nd that the ends of justice 

12 :31:22 20 out we igh the interests of both Defendants to a speedy tri a l. 

12 :31:27 21 

12 :31:2:e 22 

MR. FELICETrA: Thank you, Your Honor. 

THE ro:JRT: You're welcome. 

12 :31:2.B 23 

12 :31:30 24 

MR. GREENMAN: Thank you, Judge. 

(Proceedings concl uded a't 12: 31 p .m. ) 
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as conflict counsel f or Mr. Pett..,·ay . 

THE COURT: Okay. Thank you. Mr . Grable, have you 

09 : 56: 47 3 had an opportunity t o adv ise and discuss the matter o f conflict 

0 9 :56:54 4 in this case with Mr. Pettway? 

09 :56:Se: 5 

09 : S.6:59 6 

0 9 : 57:0 2 7 Okay? 

0 9 : 57 : 0 2 

MR. GRABLE: I have, Your Honor . 

THE CCJJRT: Tell me specifically what you've done . 

MR. GRABLE: Okay. Well, I approached the issue, Your 

09 : 57 : 0 4 Honor, by asking the question is this a potenti a l waivabl e 

0 9 :5 7 : 0 9 10 conf lict, a potential unwaivable: confl ict or an actual conflict. 

0 9 : 57:13 11 I t hink we 1 re past the point of saying i::i there no conflict . 

09 : 57 :13 12 There's certainly at a minimum a p otential conflict. 

0 9 : 57:le 13 From that s'tarting point, I reviewed the information 

0 9 : 57 :20 14 from the County Court records that Mr. Greenman provided to me 

09 : 57 :25 15 and shared with me related t o the County Court case involving 

09 :5 7 :29 16 the conf identi al informant . I l ooked at the conflict case law 

0 9 : 57:33 17 and I d id that side by ::iide with the New York Rules o f 

09 : 57 :36 18 Pro fessional Conduct, especi a lly Rule 1. 9 and the commentary 

09 : 57 :41 19 thereto . 

0 9 : 57: 42 20 Rule 1.91 s commentary talks about whether a matt.er is 

0 9 :5 7 :47 21 substantially related or not as a -- as a point in the analysis 

09 :5 7 :52 22 and I was attempting t o a::icertain so that I c ould advise 

09 : 57:S.6 23 Mr. Pettway whether the prior matter i::i in fact sub::itantially 

0 9 :5e::o l 24 related to the current matter . 

09 :58:0 2 25 THE COURT: All right. And that prior matter invo l ved 

Court Reporter: 

3 

5 

KATHLEEN COON 
Notary Public 
Jack W. Hunt & Associates, Inc. 
1120 Liberty Building 
Buffalo, New York 14202 
(716) 853- 5600 

09 :5-5:36 6 THE COURT CI.ERi{: Criminal case 12- 103, Unites States 

09 :.S.S:39 of America versus Kenneth Pettway and Demetrius Black. 

0 9 :ss:ssi 6 THE CCJJR.T: Let's start wi'th the prosecutor in this 

09 :56:0 1 case. If you would state your full name. 

09 :56:0 4 10 MR. FELICET'l'A: Good morning, Your Honor . Michael 

09 :so:o o 11 Fe licetta and Sco tt Allen f o r the Government. 

09 :56:0 9 12 THE CDJRT: All right. Gentlemen, good morning. 

09 :56:11 13 MR. GREENMAN: Good morning, Your Honor . 

09 :56:13 14 THE aJJRT: Okay . Table number t wo, Hr. Hill, tell u.s 

0 9 :56:15 15 who you are and who you represent. 

09 :56:ui 16 MR. HILL: Good morning, Your Honor . Sean Hill 

09 :56:21 17 appearing f or Demetrius Black. 

09 :56:21 18 THE COURT: And Demetrius Black is present in the 

0 9 :56:22 19 court this morning . Good morning. Okay. For Defendant Kenneth 

09 :56:27 20 Pettway who is present in court this morning, good morning. 

0 9 :56:30 21 

09 :56:.21 22 

09 :56:34 23 

09 :56:36 24 

0 9 :56:36 25 

09 :58:0 5 

MR. PE'l"l"WAY: Good morning. 

THE CCJJRT: All right.. Your attorney is 

MR. GREENMAN: Herbert Greenman, Your Honor . 

THE CCJJRT: Okay . And conflict counsel? 

MR. GRABLE: Good morning, Your Honor. James Grable 
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a conviction about 15 year::i ago or so and that matter had to do 

09 :5 8: 13 2 with both drugs and guns, as I recall. Is that a fair 

09 :5 e :1e 3 statement? 

0 9 :56:le 4 MR. GRABLE: That is correct. I -- yes, tha't 1 s all 

09 :5B:2Z 5 correct, Your Honor . 

09 :58: 26 6 So , from there, l ooking at the rules, I am o f the 

09 :5 8 :30 opinion that it i::i substantially related. The reason I feel 

0 9 :5B:3s 6 that way is the commentary t o Rule 1. 9 states that a matter is 

09 :se:ae substantially related if under the c ircumstances a reaso nable 

0 9 :58:40 10 lawyer would conclude that there is o therwise: a substanti a l risk 

09 :5 B:n 11 that co nfidential factual information that would normally ha ve 

09 :5B:49 12 been obta ine d in the prior representation would materi a lly 

09 :se:s4 13 advance the client'::i p osition in the current matter . 

0 9 :5e:57 14 Hav ing 5atisfied myself that it appear!:! to me that 

09 :59:0 1 15 these matters are substantially relatedr I met with Mr. Pettway 

09 :59:0 6 1 6 at the Niagara County Jail to go over my findings and the 

09 :59:0 9 17 research that I had conducted and particularly the v a r i o us 

09 :59:13 18 cases, some Second Circuit cases and some from other courts. 

09 :59:16 19 THE a:KJRl': All right. Jus't f o r purpose:, o f the 

0 9 :59:20 20 reco rd, I mean we did have a discussion about this the last time 

0 9 :59:24 21 we were in court and I gave you the additiona l time 'to d o the 

09 :S9:2B 22 research and t o f ormulate an opinion with respect t o the 

09 :59:ao 23 conflict issue and then t o have the opportunity t o further 

09 :59:33 24 discuss this matter with Mr . Pettway. 

09 :59:36 25 MR. GRABLE: That's correct. And that's what I did. 
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0 9 : 59:38 

0 9 : 59:U 

So I was reassured t o see when I met with Mr. Pe-ctway at 'the 

Niagara County Jail that he had done his mm. indepe.ndent 

09 :59:45 3 research and the reason I 5ay I'm reassured and wa5 rea55Ured to 

0 9 :59:51 see that was that his research matched up with mine. He had 

0 9 : S9:S4 5 found IndilY of the same cases that I l ooked at. It made our 

0 9 : 59:59 6 discussi on ea5ier and it made me reassured that he's 

0 9 :S9:S9 well- informed. 

0 9 : S9:S9 I l'Tlow 'that The Court is trying t o ascertain among 

10 : 00 : o a many questi ons whether it ' s possibl e f or Mr. Pettway to make a 

10 :0 0 : o e 10 knowing, v oluntary and intelligent waiver and I' 11 get to that 

10 :0 0 :H 11 momentarily. 

10 :1Jo :1s 12 I think i-c would be helpful both for The Cour-c and f or 

10 :0 0 : n 13 the parti es if I talk ju5t briefl y about a few of the5e ca5e5. 

10 :0 0 : 20 14 I gather from the last appearance and some o f the things that 

10 :0 0 :22 15 The Co urt alluded to that The Court is familiar with these 

10 : oo :2s 16 cases, that 50me of the phra5es that The Court u5ed come 

10 :0 0 :21 17 directl y from these cases, but I don't know that all the parties 

10 :1Jo : a1 18 are as familiar with it and this is a co nflict dileJmna that has 

10 :0 0 :36 19 no ea5y an5wers, 50 hopefully this will be helpful to everybody. 

10 : 00 :40 20 The first case 'tha't I 'talked to Mr. Pettway abou't i s 

10 :0 0 : H 2 1 United States versus Kliti, K- L- I - T- I, and i t's 156 F 3rd 150 , 

10 :0 0 :54. 22 Second Circui t case from 1998. In particul ar, at page 153 o f 

10 :0 0 :59 23 that case, it 5uggests that the analysi s should be exactly 

10 :9 1:9 3 24 what's happeni ng here. First, whether there's an actual o r 

10 : 01:07 25 potenti a l confl i ct which is on one side or no conflict. Again, 

10 :IJ3:0 0 

10 :IJ3:0 5 

10 :0 3:0 6 3 
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about how the5e conflicts can blos5o::n into a problem a5 the 

tri a l goes on. 

THE WJRT: Yes, because you can't really predict what 

10 :o a : 0 9 4 the te5timony i5 going to 5how until it happens , 

10 :0 3 :12 5 MR. GRABLE: That 1 s exactly what Judge Rehnquist 

10 :o a:1s 6 d esc r ibes in Wheat and I o rizzo d evelops that same p oint in 

10 :o a:1s 7 hel p i ng peopl e who read it try t o s ort o ut whether we hav e an 

10 : oa: 24 actual or potenti a l conflict and whether if potential is it 

10 :o a :26 wa ivabl e . 

10 :o a:21 10 That case, I o rizzo , talks about the no tion o f 

10 :oa:u 11 ineffective a5si5tance of co unsel. If during the cour5e of a 

10 :o a :34 12 tri a l a strong and serious p otenti a l conflict were t o blo ssom 

10 :0 2:39 13 into an actual co nflict, there would be no need for a showing of 

10 : oa :n 14 prej udi ce by a Defendant were he to challenge hi5 convicti on 

10 :o a :48 15 later on. This is presumed in that scenario . 

10 :0 3:Sl 1 6 Fo r a l ot o f reaso ns, this is a really important 

10 :0 3 :55 17 question that The Court will be g r appl i ng with . The :mo5t 

10 :0 4:0 0 18 fundamentally important reason is because Mr. Pettway is 

10 :0 4:0 1 19 entitle d t o a fair trail. 

10 :0 4:0 3 20 THE a:JJRT: So is the only alternative at that po int 

10 :0 4:07 21 t o decl are a mistria l 5ua sponte o r -- do you know? 

10 :0 4:0 8 22 MR. GRABLE: I would think so . I would think so . 

10 :0 4:11 23 It's I suppose hel pful that w·e're trying t o grappl e with this 

10 :C4:1s 24 now a5 opposed t o after a jury were impaneled and in the middle 

10 :0 4: 20 25 of a tri a l. I can't see a '#ay out o ther than a mistri a l at that 

10 :0 1:12 we' re past the point o f no c onflict. Then, if an actual or 

10 :01:1s 2 potenti a l conflict can it be waived o r would no rationale 

10 :0 1:21 3 Defendant waiv e it. That ' 5 the question that'5 po5ed by that 

10 :0 1:25 

10 :01:27 5 

case. 

That t ook me t o Wheat versus United States, 4 86 Uni ted 

10 :0 1:32 6 States 153 . It's a 1988 Supreme Court deci s i on, an opini on 

10 :0 1:39 authored by Judge Rehnqui st and the particul ar pages that are 

10 :0 1:42 8 hel pful are 162 t o 163. 

10 :0 1:46 That case talks about the murky pretrial context where 

10 :0 1:49 10 it's more diffi cul t t o sort out if yo u have an actual or a 

10 :01:sa 11 potenti a l c onflict and I thought that was especi a lly appropri ate 

10 :01:s1 12 anal ysi s because I do see this as murky analysis. 

10 :0 Z:OO 13 THE WJRT: Ye5, becau5e, I mean, the point being tha't 

10 :0 2 : 0 0 14 t he legal pro ceedi ngs hav e t o appear fairly. 

10 :0 2:11 15 MR. GRABLE: Co rrect. That's exactly right. That's 

10 :0 2:11 16 the point o f Wheat and really all of the5-e conflict ca5e5. 

10 :o z:1s 17 So Whea"t "talks abou't when you' re i n this po sture that 

10 :0 2:19 18 we're in here it's diffi cul t to ascertai n whether a conflict is 

10 :0 2:22 19 in fact actual or p otenti a l and whether or not a potential 

10 :o z:21 20 conflict may -- this is a quote from the case . May or may not 

10 :0 2:36 21 burgeon into an actual conflict as the trial progresses. 

10:0 Z:38 22 From t.here, I looked at. United States versus Iorizzo , 

10 :0 Z:46 23 that's I-0-R-I -Z-Z-0, 7 66 F 2nd 52, 2nd Circuit case from 1986. 

10 :0 2:so 24 In particul ar, pages 58 t o 60 are helpful. That picks up where 

10 :0 2:ss 25 Wheat left off -- or, it actually predates Wheat, but it talks 
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10 :0 4:24 5tage. 

10 :0 4:28 2 THE a:JJRI': All right. Tha't would resul't in double 

10 :0 4:3 3 3 jeopardy. 

10 :0 4:34 4 MR. GRABLE: It would be a mes5 I gues5 is 'the ea.5iest 

10 :0 4:37 5 way to say it . That's why I think it's important that -- and I 

10 :0-4::41 6 know that's what ev erybody is up t o h ere is trying t o so rt this 

10 :0 4:44 out and make sure that there's not erro r c reated and problems 

10 :0 4:H 6 created and, agai n, most fundamental ly, that we don ' t deprive 

10 :0 4:52 Mr. Pett way o f his right t o a fair trial and t o confli ct- free 

10 :0 4:M 10 co unsel which the Sixth Amendment guarantees him. 

10 :0 4:57 11 From 'there, I l oo ked at United St.a'tes versus Malpiddi, 

10 :o s:0 4 12 M- A- L-P- 1-D-D-I, 62 F 3 rd 465, i t's a 2nd Cir-cui't 1995 case, 

10 :o s:10 13 pages 468 t o 470 , and in parti cul ar page 468 f ootnote t wo gives 

10 :o s:1e 14 50me guidance about whether to di5qualif y c oun5el or whether a 

10 :o s:24 15 va lid waiver can in fact be obtained from the Defendant. 

10 :0 5:28 1 6 Lastly, the case that I found t o be helpful i n terms 

10 :0 5:30 17 of 50me of it5 di5cussion t o illuminate these i55Ue!:1 i5 United 

10 :o s:35 18 States versus Falzone, 766 F Sup 1265. That's a Judge Arcara 

10 :0 5:42 19 decis ion from 1991 . 

10 :0 5:44 20 

10 :0 5:46 21 

THE a:JJRT: Is that still g ood law'? 

MR. GRABLE: It 1 s s'till good law. In particular, 

10 :0 5:48 22 pages 1271 and 1272 hav e a g ood and helpful discuss ion about 

10:o s:M 23 bal anci ng a Defendant's right t o counsel of choice with his 

10 :o s:s1 24 right t o a fai r trial and it talks about how the right t o 

10 :0 6:o a 25 co unsel of choice must yield t o co ncerns about a fair trial if 
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10 :0 6 : 0 9 there's a demonstra'tion o f an actual c onflict o r there's serious 

10 :0 6:16 potenti a l fo r confli ct which I take t o be ano ther way o f saying 

10 : 06:20 3 a non- wa i vabl e co nflict. If you have an actual or a 

10 :0 6:22 no n- waivabl e confl ict, I thi nk the o nly remedy is 

10 :0 6:26 5 disquali f i cation o f c ounsel. 

10 :0 6:27 6 

10 :0 6:30 

10 :0 6:3 2 

10 : 06:3B 

THE CClJRT: All right. Now, the waivable pa.rt, does 

that relate t o the subject witness o r the subject Defendant? 

MR. GRABLE: Both. My reading o f the New Yo r k Rules 

of Pro fessional Conduct would require if a co nflict is waivable, 

10 :1J6:H 10 whi c h is step o ne, if in fact it's waivabl e, you need waivers t o 

10 :0 6:46 11 be safest from both. It would really be t o the best protec tio n 

10 :0 6:s2 12 of the attorney in the current representation f or there t o be 

10 :0 6:57 13 wa ivers from both. 

10 : 06:57 14 THE aJJR'r: All righ't. With respect to Kliti and 

10 :0 1 : 0 0 15 I o r i zzo , Mal p i ddi and Falzone, are those all witness c onflict 

10 :07 : 0 a 16 cases? 

10 :07: 0 4 17 MR. GRABLE: Yes . In my judgment, hav ing rev iewed all 

10 :01 :10 18 of these cases, I beli e ve we have what I would describe as a 

10 :0 1 :H 19 no n- wa ivabl e seri ous potenti a l c onflict . I don ' t bel i e ve that 

10 :0 1 :19 20 any rational e Defendant could waive this conflic t in light of 

10 :0 1 :22 2 1 all of the case law, in light of my review of the County Court 

10 :01 : 2B 22 records related t o this confidenti a l informant. I d o not regard 

10 :0 7 :32 23 thi s as a waivabl e co nfli ct. I laid that o ut f or Mr. Pettway. 

10 :07 :36 24 THE a:JJRT: Is that t:he same thing as saying this i s 

10 :0 7 : 40 25 an actual conflict? 

10 :0 9:26 

10 :0 9: 2B 

10 : 09:32 3 
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THE CDJR'l': It 1 s different here, right, because your 

c lient knows a l o t -- not yo ur client, but certainl y --

MR. GRABLE: He is my client f o r purposes o f this 

11 

10 :0 9:34 4 conflict analysi s and, yeah, he's -- he l ooked at this research 

10 :0 9:ae: 5 c arefully himself and he has a good sense of it and he -- and l 

10 :0 9 :44 6 can tell Your ttonor tha't when 1 met with him 1 laid this 

10 :0 9:4B 7 out for him and he agreed r,,,ith nLy anal ysis, but 1 1,,1ould :,a.y 

10 :0 9:sz that he agreed reluctantly be c ause his counsel o f choice .1.s 

10 : 09:56 Mr. Greenman --

10 :0 9:56 10 

10 :0 9:SB 11 

THE CIJJRT: Right. 

MR. GRABLE: -- and he also wants a speedy trial, as 

10 : 10 : <lO 12 yuu know. He doesn't want to wait. 

10 : 10 : 0 4 13 If he were -- and he pm: it to me in these terms. His 

10 : 10 : 0 9 1 4 Sixth Amendment right t o confli c t of choic·e would be exercised 

10 : 10 :14 15 in favor o f keepi ng Mr. Greenman. He feels as though he1 s 

10 : 10: 1B 16 l o s i ng that right when I explained this case law t o him. He 

10 : 10 :22. 17 feel s as thou gh he's l o sing that right . To be perfectly frank, 

10 : 10 :2s 18 he b l ames the Government f or the loss o f that right. He is o f 

10 : 10 : 29 19 the v iew hav ing -- he read Malpi ddi and the c ases that I c ited. 

10 : 10 :34 20 There•~ :=iuni.e l anguage i n Mal piddi ana Iorizzo that tal~ anout 

10 : 10 :46 21 the Governmen't 1 s rol e in conf l ict analysis and the Government's 

10 : 10:s2 22 role i n trying to avoid having a. Def endan't have to make this 

10 : 10 :sB 23 obstant choice between f o r f e iting a Sixth Amendment right t o 

10 : 11:0 2. 2 4 conf lict o f choice or proceeding with counsel that. is burdened 

10 : 11:01 25 with a. conf lict:, a. serious poten'tial conflict, s o he -- I say to 

10 :07:42 MR. GRABLE: The cases see.rn t o treat the two things as 

10 :0 7 :46 2 be i ng clo se c ousi ns, but no't the same thing . I say clo se 

10 :0 7 : 5-0 3 cousi ns because if it's a serious potenti a l conflict the cases 

10:0 7 :54 lead yo u down the path that it's not waivabl e. 

10 :0 1 :s1 5 Wheat and other cases give me the sense that the 

10 :0 B: o o 6 safest co urse under those circumstances is t o treat it as though 

10 :0 B: O-S it's an actual co nflict because of what we talked about a few 

10 :0 B:OB 6 minutes ago . 

10 :0 B:0 9 Here pretrial •.we don• t l-now where the trial will take 

10 :0 B:ia 10 us, s o g iven that we d on't know where the trial will take us we 

10 :0 B:1B 11 d on't want t o deprive Mr. Pett•..,,ay of his right t o effec t ive, 

10 :0 B:2a 12 conflict- free c ounsel , s o - - but that of co urse has t o balance 

10 :0 B:21 13 with his other Sixth Amendment right t o c ounsel o f his choosing. 

10 :0 8 :U 1 4 THE aJJRT: If 'there's 'this s omewhat overlap in terms 

10:0 B:37 15 of actual versus non- waiv abl e potenti a l conflict, does it have a 

10 :0 B:U 16 beari ng o n how· it's t o be l o oked at by The Co urt if in fact the 

10 :o e::H 17 witness himsel f were t o waive any attorney/ client privil ege? 

10 :0 B:55 18 MR. GRABLE: I don't think s o , J udge. I d on't -- I 

10 :0 B:57 19 thi n k the first step is it in fact waiv able and then you ge't t o 

10 :0 9:o z 20 the point about who might or might no t be willing t o waive. 

10:0 9:o s 21 As I l ook at the analysis, Falzone and the other cases 

10:0 9:12 22 I' ve cited recogni ze the notion that a Defendant isn't always 1n 

10 :0 9:17 23 the best posi t i on t o know when a c onflict is waivable or n ot 

10 :o SJ:2 1 24 wa ivabl e. I suppose that's the reason f o r this pro cess that 

10 :0 9:25 25 we• re in right now. 
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10 : 11:12: him, well, okay, you have a Si xth Amendment right t o c onflict of 

10 : 11:19 2 cho i c e, but the case law says must yield t o the right t o a fair 

10 : 11:22 3 tri a l , s o we're really in a dilemma here. He says, if in 

10 : 11:2e: 4 fact -- he says, we ll -- and he's t hought about this c arefully. 

10 : 11:31 5 tie ~ct.y~, we ll, isn"t it true, Mr. Grable, tha't this isn•t d 

10 : 11:as 6 problem if the Government can't c a ll that: witness? 1 s aid, 

10 : 11:21 yeah, 1 t hink that e liminat:es t.he conflict issue, but it':, d 

10 : 11:1.2 6 the Government. has stated it's a material witness essential 'to 

10 : 11:45 its c ase. 

10 : 11: 46 10 THE a:JJRT: Is it exac erbated in any way b y the fac t 

10:11:so 11 that the Government delayed as l ong as it did in bringing 'this 

10 : 11:sa 12 matter t o the attention of the Defend a nt ? 

10 : 11:55 13 MR. GRABLE: Well, certainly I d idn't -- o ne thing I 

10 : 11:59 14 didn't d o in my anal ysi s is go back and l ook at the d ocket and 

10 : 12:0 6 15 try t o get a sense as t o when the Government knew o r reaso nably 

10 : 12: 0 6 16 shou ld have known. 

10 :12::0 9 17 Whatever the answer t o that question might be, I could 

10 : 12:10 18 tell you that Mr. Pett.way's view is tha't there were extensive 

10 : 12:ia 19 pretrial proceedings . I believe he made -- he and h i s at'torney 

10 : 12::16 20 ma.de an application f o r a Franks hearing that was denied. 

10 : 12:22 21 If I understand c o rrec tly, 'tho se Franks proceedings 

10 :12:26 22 involve d or the request f o r a Franks p r oceeding involved a 

10 : 12:26 23 warrant that rested in large part on this c onfidenti a l 

10 :12::3 1 24 informant. Mr. r'ettway 1 s o f the view that it was never a secret: 

10 : 12:as 25 t o anybody that this witness '""ct.~ going t o De a.u essent:ial 
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10 : 12::38 

10 : 12::41 

witness in the trial, that the t.:d::st::: got close to trial Defore 

and didn't qu1.te go, but that I think he would say that in the 

10 : 12::44 3 exercise o f reasonable diligence the Government -- and he's 

10 : 12::46 certainly of the v1.er.tJ there wo.::s uu i:t:::d::svn to protect the 

10 : 12:s1 5 identity o f the 'Mitness. 1 mean, he's incarcerated, so he 

lO : l2:S4 6 aoesn•t -- ne t.:du 't imagined scenario where the witness woulo. 

10 : 12:::57 

10 : U:'12: 

have been in danger. He -- he 1.s o f the strong view that the 

position that he's in is a position that could have been avo ided 

10 : u:0 6 1.f there naa neen the netter exercise -- netter mechanisms to 

10 : u:12 10 identify a potential conflict or some step that could have been 

10 : u:15 11 taken !;luuuer than nu,,,, especially given that ne•::s in custody. He 

10 : u:19 12 says t o me, well, okay, i f the Government can't call that 

10 : u : 2 2 13 witness that solves the problem. 1 say, 1 think that's probably 

10 : u:21 14 true, that ::see.m.::s to me that it would e l1.m1nate the conflict 1f 

10 : U:32 15 the witness were not called by the Government. Then 1 think 

10 : U:35 16 Mr. Greenman would not oe ourdeneo. with o. conflict that woulo. 

10 : 13:35 17 give him divided loya lties at a trial. 

10 : 13: 40 18 The other option I 1 m sure The Court is thinking o f and 

10 : U:44 19 the parti es are thinki ng of is you appoi nt co nflict.-free 

10 : u:.so 20 counsel , not. burdened by this co nfl i ct, but of course they wou l d 

10 : u:.sa 2 1 ne-ed time t o get up t o speed. Thi s i s not a case g i ven the 

10 : 13:58 22 stakes i nvolved t hat a lawyer would walk i nto and try o n s ho rt 

10 : H:0 2 23 noti ce . 

10 : 14:0 2 24 I talked "to Kr. Pettway about that and he said, 

10 : 14:0 4 25 Greenman's the l awyer 1 T#i'ant i f 1 can't have Greenman 1 want a 
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10 : 15:34 says, if the Government had come f or,.,ard and done i ts diligence 

10 : 15: .39 ~uuner 1 wouldn't be in th.is position, that time should be 

10 : 15:U 3 charged t o the Government. That's -- s o that's opti on one. 

10 : 15:46 4 Option t wo is The Court - - the Government elects no-c 

10 : 15:49 5 t o call that witness, whic h I understand from the pri or 

10 : 15:Sl 6 proceeding s we had l ast week that that ' s no t an opti o n . 

10 : 15:54 7 THE a:JJRT: Well, I don 1 t. know i f that.' s f inal, a 

10 : 15:57 f i nal. I mean, t he Government had answered readi ness f or trial 

10 : 16:0 4 ev en before they l ocated this so - called ma.terial wi tness , r i ght? 

10 : 16:0 9 10 I me an, I t hi.nk we di s c ussed t hat i n your presence the l ast ti.me 

10 : 10:12 11 that you were here . 

10 : 16:13 12 MR. GRABLE: I remember that discussi o n . 

10 : 16:14 13 THE COJRT: Okay. So you don't have an answer f o r me, 

10 : 10:19 14 but you've h i ghli ght ed t he compl exi ty? 

10 : 16:21 15 MR. GRABLE: Co rrect. 

10 : 16 : 24 16 THE COJRT: And you s1:opped sho rt o f saying that t h is 

10 : 10: 2s 17 is an a c tual confl i ct, but it's at l east a no n- wa i vabl e 

10 : 16:32 18 potenti a l c on f lic t ? 

10 : 16 :34 19 MR. GRABLE: I see i t as a non - waiv able serio us 

10 : 16:36 20 potenti a l conflict t hat g i ven what's i n t he County Court records 

10 : H:41 21 is likely t o d e ve l op i nto an actual confl i ct duri ng the course 

10 : 16:45 22 of the trial. 

10 : 16:45 23 THE COJRT: Okay. Are there any questio ns tha t 

10 : 16:48 2 4 Mr. Pettwa y asked you r elat ive t o t he d i scussion we ' re hav i ng 

10 : 10:.s2 25 r i ght now that yo u we r e unable t o answer f o r hi m that wou l d 

10 : 14:0 9 lawyer who•::s at l east d::s •Mell- prepared d::s Greenman ano. 'Mho mows 

10 : H:U 2 the case as rMe ll as Greenman. I said, well, that could be six 

10 : 14:16 3 months, a year, who knows ho•,., long . He says, Tli'ell, then that 

10 : 14:19 time should oe charged to t.he Government, it'::s not my tault this 

10 : H:20 5 happened, so i f 1 can't keep Greenman whatever time it takes f o r 

10 : 14:25 6 me t o get d ue"M l awyer that'!;!, o.::s good o.::s Greenman ought to oe 

charged to the Government. 10 : 14:27 

10 : 14:28 6 THE O'.JJRT: So then you look at it under Bar~:er versus 

10 : H:31 Wi ngo in terms of speedy trial? 

10 : 14:34 10 MR. GRABLE: I did no t l ook at that law, Your Honor, 

10 : 14:36 11 but that's the status of my d i scussions with Mr. Pettway. As 

10 : 14:40 12 said duri ng my d i scussions with The Court here this morni ng, I 

10 : 14:413 13 haven't done a l ot o f t hese conf lict anal ysi s cases, but o f t he 

10 : H:54 14 ones I 've d one this one i s the tri ckiest. 

10 : H:S6 15 THE CCXJRT: Well, the cases talk about fairness t o 

10 : 1s:o o 16 bot h sides, d o t hey no t? 

10 : 15:0 1 17 

10 : 15:0 2 18 

10 : 15:0 4 19 

MR. GRABLE: Yes . 

THE COJRT: Okay . What d o I do? 

MR. GRABLE: Well, as I see it, Your Hono r, you have 

10 : 15:07 20 t wo options and I think Mr. Pettwa y i s sei zed on both o f those . 

10 : 15:11 21 You either relieve Mr. Greenman, appoint new c ounsel 

10 : 15:15 22 with time t o get up t o speed and prepare f o r what will be a 

10 : 1s:21 23 c hallengi ng trial and i n the pro cess of d oi ng that it's goi ng "to 

10 : 15:26 24 take s ome time. I don't know what the answer i s on what the 

10 : 15:29 25 speedy trial so l ution woul d be, but 1 do know that Mr. c>ettway 
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10 : 16:57 requi re any additi onal research wort on your part? 

10 : 11 : o a 2 MR. GRABLE: No . There were -- he had a -- he had a 

10 : 11: 0 4 3 speedy trial question about how the speedy trial time wo ul d be 

10 : 11 :12 4 computed if he were t o g et new c ounsel and I d i d not hav e t hat 

10 : 11 :11 5 analys i s handy and I h ave no t d i scussed i t wi th him1 but I'm not 

10 : 11: 2 1 6 sure that rel ates as much t o the conflic t issue as t o what 

10 : 17: 2 5 happens onc e: The Court resol ves t he conflic t i ssue. 

10 : 11 :29 6 I did tell him, and he is well- aware o f t h is, tha t. I 'm 

10 : 11 :aa not hi s substantive counsel on the unde r l ying charge s and a ll o f 

10 : 17 :37 10 t hat, a l t hough i t fact.ors i nto a ll o f this anal ysis t o be 

10 : 11 :40 11 c e rtai n, but I - - we tal ked about the fact that I 'm his co nflict 

10 : 11:44 12 co unsel and my role I v iew i t as giv i ng him as much info rmati o n 

10 : 17 : 48 13 as I can about t he conflict and what shoul d best be do ne t o make 

10 : 11 :54 14 certai n t o t he extent that it can be made certain that he gets a 

10 : 17:$5 15 fai r trial. 

10 : 17 : $ 5 16 THE CCXJIIT: I take it, t hen, that your posit i on is 

10 : 11:sB 17 there'!:! not hi ng t o be gained i n term.'3 o f the opini on that yo u 

10 : 113: 0 2: 18 just rendered t o g i ve yo u mor e time t o take a l ook at the docket 

10 : 1e:01 19 entri es whi ch you d i dn't hav e the oppor t uni t y t o do up t o thi s 

10 : 18 :ll 20 point in t i me? 

10 : 113:12 21 MR. GRABLE: The only -- the only -- the only thing 

10 : 1e :16 22 that could be a ccomplis hed I suppose b y me l ooki ng at the d ocket 

10 :1 e :21 23 entri e s and s ome of the pri o r fi l e d ocuments in the c a se wou l d 

10 :1 e :24 24 be thi s assessment of whether t he confl i ct s hou l d have bee n 

10 : 1e :ao 25 detected s ooner. 
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10 : 1B:3Z I'm no t. -- I wo ul d leav e t.hat. I suppose t.o The Court. 

10 : 1B:36 and the parties t o hash out. If The Court wants my assistance 

10 : 18:39 3 on that, I'll be happy t o do it, but I d on't v iew it as -- I 

10 : 1B:46 don 't vi ew it as i ntegral t o the decision as t o whether there's 

10 : 1B:s1 5 a waivabl e co n f lic t or not. 

10 : ie:sa 6 THE CClJRT: Okay. And that was really my question . 

All rig ht . Thank you, Mr. Gr abl e. I appreci ate it . 10 : lB:S-3 

10 : 18 :SS 

10 : 19:32 

Befo re I get to you, Mr . Felice-eta, Mr. Gree nman, 11111ha.t 

is your sense i n terms of the conflict that we have t o recognize 

10 : 19: 3 7 10 here i n terms o f whether it's a potenti a l confl ict, an actual 

10 : 19:43 11 conf lict, a serious, non- wai vabl e or a wa i vabl e confl ict issue? 

10 : 19: 48 12 MR. GREENMAN: J udge, Mr. Grable and I have spoken at 

10 : 19:51 1 3 lengt h about what he's talked about here. I think he 's r i ght in 

10 : 19:ss 14 his assessment of the law. I think i t ' s fairly c l o se t o what we 

10 :2 0 : 0 1 15 tal ked about last week. think he actual l y goes a little bit 

10 : 20 : 0-4 1 6 further i n terms of talki ng about that a p otenti a l can actually 

10 :2 0 : 9 4 17 deve lop into an actual co nflict at trial wh i ch is something we 

10 : 20 : 0 9 1 8 d i d not d i scuss, but I think he's r i ght g i ven the law, s o I 

10 :2 0 :16 19 really don 't have much t o add. 

10 : 20 :11 2 0 I will say that. I met with Mr. Pet.tway over t he 

10 : 20 :20 2 1 weekend. We had a very l ong d i scussion . On the o-cher hand, 

10 : 20 :26 2 2 Judge, stayed away from -- I talked with Mr . Gr able about this 

10 :20: 2 B 2 3 before I met with Mr. Pettway and I deci ded to stay away f rom 

10 : 20:u 24 the l egal aspect of the c onfl i ct issue and the wai v abil i ty on 

10 : 20 :37 25 hi s part. I thought that that wou l d best -- everyone woul d best 

10 : 22:35 

10 : 22:41 

10 : 22: 41 3 

10 : 22:44 4 
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Mr. Greenman woul d no t be operati ng under confl i cti ng duties. 

Now --

THE <DJR'l': No c onstrai nts, right? 

MR. GRABLE: Corre ct . Now, the case law I looke d at 

19 

10 : 22 :45 5 and the New York Rules of Professional Conduct make it pretty 

10 :22:s2 6 c lear that the pri or c lient shou l d a l s o hav e the benefit o f 

10 : 22:ss 7 independent counsel t o advise hi m s o that he makes a knowing and 

10 : 2a:o o i ntelligent waiver, as well . 

10 : 23:0 l THE <DJR'l': All right. But is yo ur reco llection t he 

10 :za:0 4 10 same as mine, I think it came up i n our last c ourt d i scussi ons, 

10 : 2a:o si 11 that the CI was not inclined at least up t o that point in time 

10 :2 a :12 12 t o waive? 

10 : 2a:u 1 3 MR. GRABLE: Co rrect. That is my reco llection, yes. 

10 : 2a :11 14 MR. l'ELICET"J:A: Well , I c ould speak to that, J udge. 

10 : 23:21 15 THE caJR1': Okay. Hold on f o r a second, 

10 :za:24 1 6 Mr. Felicetta. 

10 : 23:24 17 MR. l'ELICE"l"rA: All right. 

10 : 2a:4o 1 8 MR. GRABLE: Your Hono r, could I just add t.o the prior 

10 : za:u 19 ques t ion that The Court asked me about a waiver from the 

10 : 23:45 2 0 co n f i dential informant? 

10 : 2a: u 21 Mr . Pettway is concerned that. i n the e vent t hat t here 

10 : za:s2 22 were a wa iver from the pri o r c lient that g i v e n what he knows 

10 :2a:S6 23 about Mr. Greenman and Mr. Greenman ' s ethical practi ce of l a w 

10 : 24:0 3 24 that Mr. Greenman woul d not even with a waiver from the CI, a 

10 : 24:10 25 full waive r of the attorney/client pri vi l ege, that he wou l d not 

10 :2 0 :40 be served by having Mr. Grable take it up wi th Mr. Pettway, 

10 :2 0:u 2 whi c h I kno'.ti1 he has since Mr. Pettway and I spoke this weekend. 

10 :2 0 :48 3 I don't have much more to add, Your Honor. I don't 

10 :2 0 :sz thi nk that there is anything more t o add. 

10 :2 0 :M 5 THE CClJRT: But you1 re prepared t o proceed t o trial if 

10 :2 0 :58 6 it 's dee:med that the con f lict is not an actual co nflict? 

10 :21:0 Z MR. GREENMAN: Yes . I would think that we'd need a 

10 :21:0 6 6 week o r two to get back on track, t o be perfectl y honest with 

10 :21:11 you, 

10 :21:ll 10 THE <DJR'l': All right. Given with what Mr. Greenman 

10 :21:1s 11 just sai d, Mr. Grabl e, I have a coupl e o f o ther questions. 

10 :21:16 12 You stopped short o f saying t h is i s an actual 

10 :21:19 1 3 conf lict, but it 's a conf lict that can evolve into an actual 

10 :21:2a 14 co nflict. My question to yo u is that still p otenti ally means 

10 :21:28 15 that this conf lict is wai vabl e. What if the confi denti a l so urce 

10 :21:32 1 6 wai ved his attorney/ c lient pri v i l ege? Doesn't that empower 

10 :21:40 17 Mr. Greenman to pro ceed f o rward and n ot i mpact on d oing any 

10 :21: 45 18 jeopardy t o the right of c onfl i ct- free co unsel t o Mr. Pettway? 

10 :21:SZ 19 MR. GRABLE: A full waiver o f the duty Mr. Gree nman 

10 :21:sB 2 0 owes t o mai ntai n co n f i dent i ality t o the c onfidenti a l i nformant I 

10 :22:0 6 2 1 co ul d -- I suppose that co ul d viti ate the c onfl i ct and eliminate 

10 :22:11 22 the need and then we woul d want t o make certain I suppose f o r 

10 :2z:1s 2 3 safety sake that Mr . Pettway wou l d waive under those 

10 :22: 18 24 c i rcum5tances, but if there was a full and complete waiver o f 

10 :22:22 25 the attorney/ c lient pri vilege by the CI I d o - - I suppose then 
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10 :24:Is have d i v i ded l oyalties, so he is not of the v iew that he wou l d 

10 :24:20 2 wa ive under those c i rcumstances because he himself --

10 :24:22 3 

10 :24:24 4 

THE CClJRT: He being Mr. Pettway? 

MR. GRABLE: Mr. Pe ttway would continue to have 

10 :24:26 5 reservations. 

10 :2 4:27 6 I have not d one the analysis, Judge , on i f you have a 

10 :24:ao w•ai ver from -- a knowi ng and i ntelligent waiver from the CI 

10 :24:34 6 whether you woul d then need -- still need a waiver from 

10 :24:38 Mr. Pett.way. 

10 :24:39 10 I c ould tell you that preliminarily my read o f t he New 

10 :24:H 11 York Rules of Professi onal Conduct suggest that the safest 

10 :2 4:48 12 co urse woul d be t o have a waiver from b oth, but I woul d want 

10 :24:Sl 1 3 anot her b i t o f time t o l ook at that i ssue if The Court v iews it 

10 :2•:s• 14 as needing addi t i onal analysi s. 

10 :24:54 15 THE a:JJRT: Yes . It ' s based on t.he premise -chat. there 

10 :24:SB 1 6 can't be any certai nty at least from what Mr. Pettwa y says now 

10 :2:s:o a 17 in his mind that his representation remains t otall y 

10 :25:0 9 18 co n f lict- free i rrespective o f any waiver from the CI ? 

10 :25:15 19 

10 :25:22 2 0 

MR. GRABLE: That 1 s right, Your Hono r. That ' s right. 

THE a:JJRT: Again, that 1 s a -- that's a gut argument 

10 :2s:2s 21 if you will. I mean, there 's no basi s that's been obvious from 

10 :2s:a1 22 the disc ussions that we ' v e h ad that Mr. Greenman c ou l d not be 

10 :2s:21 23 and I assume he wou l d say g i ven a wa i ver from the CI that 

10 :2s:u 2 4 empawers me t o proceed without c onstrai nt s and in a 

10 :25:48 25 co nflict- free fashion, that I co uld render my best defense t o 
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10 : 25:54 Mr. Pettway without reservation . 

10 : 25:59 MR. GRABLE: That's -- again, that's an area where I 

10 :26:0 1 3 didn't dig al:I deepl y dl:I I l:lhOul d have given what I l:laW in the 

10 : 26:9 5 cases about what I regarded t o be a non- waivable c onflict, but 

10 : 26:0 9 5 would -- I woul d ask f o r The Court's indul gence for a few more 

10 :26:12 6 days of rel:learcb . 

10 : 26:13: 

10 : 26:16 

10 :26:21 

If we get to the point. where t h e CI i s prepared and 

abl e to make a knowi ng and intelligent waiver o f the 

attorney/client privilege, I'd want to vis i t the issue that The 

10 : 26:23 10 Court ' l:I tal k i ng about. 

10 : 26:24 11 THE a:JJRl': All right. If I were t o ob'tain from 

10 : 26:2e 12 Mr. Fel icetta the indi cation that the CI is still not inclined 

10 :26:33 1 3 t o wa ive, d o I l:ltill need to appoi nt c onfl i ct c ounsel t o make 

10 : 26:41 14 certai n that there's not an issue with respect t o his 

10 : 26: 45 1 5 understandi ng o f what it means t o not waiv e? 

10 : 26:so 1 6 MR. GRABLE: I don't. think you would need to do that., 

10 :26:Sl 17 but The Court -- The Court is always free t o appoint counsel t o 

10 : 26 :57 18 assi st somebody with a matter as difficul t t o understand as this 

10 : 21 : 0 2 19 one is . 

10 : 27 : 0 4 20 

10 : 21 : 0 4 2 1 yo u. 

THE roJR'l': Okay. Thank you. Mr . Greenman, thank 

10 : 21: 0 1 22 Mr . Felicetta, you've kind o f gotten the benefit o f 

10 :2 1 :10 23 everybody 's opini ng on where we are at . I want you t o address 

10 : 21: 20 24 what we 've discussed t o the extent that you can including the 

10 : 21 :24 25 Government's willingness to proceed without the materi a l witness 
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10 : 29:6 3 case. 

10 : 2:9:o a We had about f our months from beginning t o end t o get 

10 : 29:07 3 ready f o r this thing and we didn't hav e the opportuni t y . We 

10 :29:0 7 4 learned about it late in the game. 

10 : 29:0 9 5 THE aJJRT: An<1 yuu didn ' t nave yuur t.:I located in 

10 :29:12 6 October o f 2016, right? 

10 : 29:14 7 MK. t"BLICET'lA: <.;orrec t. we didn't eVeu know who t he 

10 : 29:16 individual was, we didn't know what the evidence was, we didn't 

10 : 29:20 know what the uu reports might say, we didn't have laboratory: 

10 :29:22 10 reports. These e1ri.:: a l.1 things that we just didn't nave necause 

10 : 29:26 11 it wasn't something that was brought t o our attentio n until late 

10 :29:27 12 in the y<1111i.:: •1111hen we •111i.::re prepping •1111ith the sheriff':s o ffice We 

10 : 2:9:31 1 3 were prepared to g o t o trial at that time. 

10 : 29:33 14 Now, since OCtober of '16, there was, al:I you know, a 

10 : 29:3 6 1 5 d e l a y in the trial and immedi ately when the delay t ook place I 

10 : 29:40 16 began work t o try t o identi fy that evidence, that indiv idual , 

10 : 29:H 17 find out more about it be-cau.se I thought this was a pretty 

10 : 2:9:47 1 8 important piece of evidence that we're leaving out there that 

10 : 2:9:Sl 19 could d irec t ly r ela t e t o the elements of the indic tment , s o then 

10 : 29:54 20 I began the process o f l ook i ng f or that indiv idual and all that 

10 : 29:se 21 evi dence. 

10 : 29:SB: 22 As that info rmatio n trickled i n, I p rovided i t t o 

10 : ao: os 23 defense c ounsel. It came in first in Oct ober o f '16 and 

10 : a o : o e 24 co nti nued in in the months that followed . 

10 : a o :10 25 I sort o f -- in having a c onversatio n with a c o lleague 

10 :2 1 :2e CI, h m,i' you v ie•1111 the c on f lict, what the last best info rmation is 

10 :2 7 :36 2 that yo u have with respec t t o what the CI will d o if asked about 

10 :2 7 :44 3 wa i ver and the Government ' s posi t i on with respect t o c onflict 

10 :2 7 :Sl co unsel t o get this matter resolved as far as CI is c o ncerned. 

10 :2 7 :56 5 MR. FELICE"l"TA.: Thank you, Your Hono r. J udge, if I 

10 :2 1 :se 6 co ul d ask Miss Labuzzetta -- I'm expected in front o f Judge 

10 :2!!.:0 2: Schroeder for an initial appearance at this time. If I co uld 

10 :2 8 : 0 6 6 ask Miss Labuzzetta if she wouldn't mind letting him know that 

10 :28:11 

l 0 :2!!.:12: 10 

10 :2:8 :H 11 

I'm going to be late. I appreci ate that. 

THE ca:JRT: Again, ano ther c onflict. 

MR. FELICETrA: Right. J udge, thank you f o r giving me 

10 :2e:1s 12 the opportuni ty t o speak here on this issue. 

10 :2 e :1e 1 3 Wi'th respect to the c oopera'ting s ource, l et me star't 

10 :2 8 :21 14 with this. We wi.::ri.:: ready to yu to trial in October of lUlti 

10 :2 8 :2:6 1 5 knowing that this evidence was out there. 

10 :28:Ze 16 We the Government knew that there was a cooperating 

10 :2 e :31 17 source wh o initi a lly helped police get t o the search warrant, 

10 :2:8 :35 18 that the s ource had apparentl y purchased drugs from Pettway and 

10 :28:39 19 Black at that resi dence. 

10 :2 8 :40 20 We knew that information was ou-c t here, but as The 

10 :2 8 :44 2 1 Court's ar,,,•are o f the history o f this case Miss Tokasn an<1 l who 

10 :2:8 :49 22 were Government counsel at that ti.me did not have the 

10 :2e:55 23 opportunity, we didn't have enough time to locate that evidence 

10 :2 e :55 24 and t o prepare that evidence for the trial. Because we came o n 

10 :2 8 :58 25 late, i t t ook us a long tl.lll.e to get up to speed on a very big 
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10 :3 0 :12: about this, I kind of equate it to having a murder case where 

10 :3 0 :15 2 you're ready t o g o , yo u've g ot suff i c i ent e vidence t o g o f orward 

10 :3 0 :19 3 chargi ng a person with murder and f or s ome reason there's a 

10 :3 0 :21 4 de l a y in the trial and in between you find the murder weapon. 

10 :30 :25 5 Are you g oing t o give up that weapon? Yo u're g oing t o pro ceed 

10 :3 0 :30 6 without it? Of c our.se n ot. 

10 :3 0 :32 This c ouldn''t have been a more c ritical find f or the 

10 :3 0 :36 6 Government in l ocati ng this witness and l ocating this ev idence 

10 :3 0 :39 and that's why when I was he re last. time I r e present e d that this 

10 :30:41 10 was a materi al pi e c e o f evidence t hat t be Government i s simply 

10 :3 0 :45 11 not willing t o ignore. We have a duty and obligati on t o our 

10 :3 0 :45 12 party t o bring f o rth all relevant and credibl e ev idence befo re 

10 :3 0 :51 1 3 the jury to prove these charges. 

10 :31:o a 14 I mean, the analogy that I'm making here is in regards 

10 :31:07 1 5 t o the quality of the evidence and what we f o und, no t whethe r o r 

10 :31:12 1 6 not the gun had a c onflict. That's what we're talki ng here, 

10 :3 1 :14 17 quality of the ev idenc e of what we f o und, s o we ' re not willing 

10 :31:15 18 to simpl y ignore that evidence. 

10 :31:17 19 Now, with regards to the dete rmina tion o f this 

10 :31:21 20 conflict, there is uu policy in the uepartment of Justice that 

10 :31:2 5 21 says that •1111e should do this. 

10 :31:26 22 I understand what I he Court 1 .s position i s. Trust :me, 

10 :31:2:8 23 it did no t fall on deaf ears. There w·as a very r obust 

10 :31:33 24 conversation about it after we left court h ere at the o ffice, s o 

10 :31:36 25 it did no t fall on deaf ears. 
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10 : 31:38 Perhaps 1:here are better things that ,.,;,e could do that 

10 : 31:40 we should do just in a duty of professionalism, in fairness, t o 

10 : 31:45 3 try to work harder t o maJ:e these issues apparent earlier because 

10 : 31:49 it calls on Government resources t o bring jurors here and f or 

10 : 31:53 5 these trials t o proceed in a busy court. 

10 : n:0 1 6 The GOvernment didn"t fail in its auty nere. rhere'::1 

10 : n:0 1 no legal precedent, there's absolutely no case law out there, 

10 : 32:0 5 

10 : 32:0 5 

there's no policy out there that says we're under some 

obligation r.o yu with each inaiv10.ua1 witness in uur c.;e1.::1c ana 

10 : 32:10 10 ask them do you Jmo•• M.r. Greenman, do you know M.r. Hill, do you 

10 : 32:12 11 know Mr. Greenman, O.o yuu kno•• M.r. Hill. That•:s simply n ot uur 

10 : 32:16 12 duty. 

10 : n:H 13 Now, wir.h respect 'to the determination o f the 

10 : n:22 14 conflict, I think Mr. Grable did a fine job of outlining what 

10 : 32:27 15 the relevant case law is and I appreci ate his efforts. I would 

10 :32:31 16 disagree with him. think he has s omewhat overstated what the 

10 :32:36 17 conflict is because still get back t o the original issue here . 

10 : 32:39 18 Let's just; s"tep ba.ck for a second. Mr . Greenman 

lO : l2:42 19 didn't recognize the s ource's name when he received it . It 

10 : 32:45 2 0 wasn't until nine days later when he got ahold of a file and he 

10 : 32:49 21 sa•..,• a letter from himself in the file that he said, oh, I must 

10 : 32:53 22 have represented this witness before, s o the fac t when we talk 

10 :32:57 23 about these things being substanti ally related as it 1 s defined 

10 : 32:57 24 under the rules and under these cases the facts o f one don1 t 

10 : 33:07 25 affect the facts of the o ther. What we're talking about here is 

10 :34:23 

10 : 34:25 
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recollection back, s o I don't want t o go on the premise that I 

don't remember anything about it. That's -- respectfully t o Mr . 

10 : 34:30 3 Felicetta, that's not accurate . 

10 : 34:31 4 THE CClJRT: Okay. 

10 :34:32 5 MR. FELICETTA: Well, my point in saying that - - I 

10 : 34:33 6 apologize if I misspoke about what Mr. Greenman said. That was 

10 :3 4:37 7 my understanding is the reason why there was a nine day delay in 

10 : 34:43 noticing conflict. 

10 : H:44 THE a:JJR!': He was pre- occupied with o ther matters. 

10 : 34:46 10 MR. FELICE'l"TA.: I understand tha't. Trust me, I'm not 

10 : 34:46 11 calling out on Mr. Greenman. He is as diligent and is prepared 

10 :34:Sl 12 as a lawyer as I've ever come across and I've had many cases 

10 : 34:52 1 3 before this one with him, but my point in saying that is what 

10 : 34:57 14 inforr.iation does he actually have, what information does he 

10 :35:00 15 actually possess on this witness, because the cases talk about 

10 :3 5:0 6 16 this . 

10 : 3!:i:0 6 17 If he repre.sented the witnes.s on a traffic matter, 

10 :35:o e 18 Judge - - and this just happened in Judge Arcara I s part last 

10 : 35:14 19 week. If he represented the witness o n a traffic matter, we 

10 : 35:19 2 0 would all agree this is not a conflict. If he represented the 

10 : 35:20 21 witness in a matrimonial, we might agree there's a conflict 

10 :35:21 22 potenti a lly, but we still have not gotten t o the ultirna.te issue 

10 : 35:26 23 in this court o n this case what does Mr . Greenman know about 

10 :3!:i:29 24 this witness, what's in his file which he still hasn't reviewed, 

10 : 35:34 25 what persona l information does he have that makes 'this a 
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10 :33:ll whether Mr. Greenman can effective ly impeach a witness who he 

10 :3.J:15 2 has prior information on . Mr. Gree.nman doesn't remember this 

10 :33:1e 3 witness. 

10 :33:19 THE aJJRT: Well, he represented that. particular 

10 :33:22 5 witness 

10 :33:22 6 MR. FELICETTA: He did. 

10 :33:22 THE CClJRT: in a similar 'type case 'to this, drugs 

10 :33:26 6 and guns. 

10 :3.J:26 MR. FELICE'l"TA.: I don1 t thin}.: that' s what they rc.ean 

10 :33:2e 10 when they say substanti ally related, Judge . Whether he 

10 :33:30 11 represented him on a murder, a rape o r drugs and guns, the issue 

10 :33:31 12 is still there. The question is did you learn stuff about this 

10 :33:34 13 man that would divide your obligations and give you basically a 

10 :33:39 14 leg up, give you an unfair advantage t o delve into 

10 :33:45 15 cross- e...xamination that no other lawyer would possibly know . 

10:33:46 16 THE CIXJRT: Mr . Greenman himself feels that; he might 

10 :33:49 17 be incumbent in examining given what he knows. 

10 :33:54 18 MR. FELICE'l"rA: But he said he doesn 1 t even remember 

10 :33:57 19 the man. The issue is what is in his file and he has said --

10 :34:0 l 2 0 MR. GREENMAN: Excuse me, Mike. I apologize. That ' s 

10 :34:0 2 21 not what I said, Judge. I said that initially I did not 

10 :34:0 5 22 recognize his name. When I went over and l ooked at the file, 

10 :34:0 9 23 remembered the case, I remembered who this man is because -- I 

10 :3 4:15 24 know you don't know everything about the case, Judge, but there 

10 :34:18 2 5 was a l ot o f factors in this case that would bring my 

10 :35:36 

10 :35:36 2 

conflict. 
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THE a:JJRI': Well, doesn I t 'that pu't us right where 

10 :35:39 3 Mr. Grable said the red flags are, that this situation is a 

10 :3!:i:42 4 serious matter that's likely t o evol v e into an actual conflict? 

10:35:47 5 MR. FELICE'.l"TA: I don ' t think he said likely and I 

10 :35:49 6 d on't think that's what it is. It could . It potenti a lly could. 

10 :35:52 I think we first; have to no "te, A -- and I mentioned 

10 :35:s.s 6 this last time. A, what is The Court going t o allow defense 

10 :3 5:59 counse l t o impeach on on a 1S year o ld case and, B, assuming The 

10 :35:59 10 Court's going t o say I'm not going t o give you any restrictions, 

10 :35:59 11 have that. 

10 :36:0 6 12 THE <XJJRT: But it doesn 1 t have to be stric1:ly on 1:he 

10 :36:o e 13 case. It can be what he learned in the context o f those charges 

10 :36:14 14 which are simil ar t o the charges in this case. 

10 :36:18 1 5 MR. FELICETTA: It could be info rmation he learned in 

10 :36:19 1 6 private consultation about 'this man. He could have said to 

10 :36:23 17 Mr. Greenman, by the wa y, Mr. Greenman, I've a lways been a liar, 

10 :36:26 18 I l i e about everything, it ' s a disease I have. That would be a 

10 :36:30 19 fair line o f questioning, but we don 't know. We still d on't 

10 :36:33 2 0 know what is the info rmation that Mr. Greenman possesses that 

10 :36:36 21 would make this a potential conflict because if it was a traffic 

10 :36:39 22 case we would all agree there isn't o ne. 

10 :36:43 23 MR. GRABLE: I could just say on that because I have 

10 :36:47 24 the same and had the same question in my o·wn mind in trying to 

10 :36:so 25 analyze the c onfl ict issue, s o I - - I read the papers from the 



Proceedings - 10/11/17 '9l-62 Proceedings - 10/11/ 17 30 

10 : 36:SS 

10 : 36:59 

County Court proceedings where Mr. Greenman represented the 

confidential informant and in parti cular there's a supporting 

10 : 37:0 2 3 deposition in the file that -- Mr. Greenman of course can't 

10 : 37:0 B v i ola te his dut y of confidenti a lity owed t o the pri or witness to 

10 : 21:12 5 tell me what he learned or became aware of duri ng confi dential 

10 :37:H 6 communications with the CI, but trying t o p iece all this 

10 : 37:22. together without that information what I read i n the supporting 

10 : 37:26 

10 : 37:30 

deposition from the County Court file p l us the confidenti a l 

informant's reluctance t o wai ve causes me t o be concerned that 

10 :37:37 10 the contents of this support i ng deposition suggest that what we 

10 : 37:42 11 have here is no t merely i mpeachment material, that it is 

10 :37:47 12 rel ates t o the confidential info rmant's veracity and the 

10 : a1:s2. 13 trut hf ulness or untruthfulness o f the confi dential informant as 

10 : 37:57 14 that phrase is used i n Rule 608 and 609. I'm not c lear this is 

10 : 38:o a 15 easy enough - - it may even i mplicate Rule 404B. 

10 :38:0 7 16 It 1 s complicated enough that reading 'the 5upporting 

10 : 38:10 17 deposition gave me grave concerns that this is not something 

10 : 3B:1s 18 that is unrelated and I -- and that's what t ook me back t o the 

10 : 38:2.l 19 Rule 1.9 i n the Ne w York Rules of Pro fessional Conduct and its 

10 : ae:2.1 20 definition o f what is or is not a matter that is substanti a lly 

10 : 38:32 21 related. 

10 : 3E::33 22 The rule, again, defines it as is there substantial 

10 : 38:36 23 r i sk that confidential factual i nformation that would normally 

10 : 38:40 24 have been obtaine d i n the pri or representation woul d materially 

10 : 38:U 25 advance the c lient's position in the subsequent matter, meani ng 
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10 : 40:19 says, this is obviously s omething that you need t o taU: about 

10 : 40:22 wi th a lawyer and then The Court needs t o make s o:ne rulings a5 

10 : 40:24 3 t o what exactly i s fair game and I think that coul d be resol ved 

10 : 40:28 4 not by shari ng it with Mr. Grable, but by sharing it with The 

10 : 40:26 5 Court ex parte t o allow The Court to make t hose decisions t:o 

l0 : 40:2E: 6 see -- you knor,;,. If this were a traffic matter, that ' s what The 

10 : 40:38 7 Court wold do and The Court woul d say there's n othing here, 

10 : 40:39 there ' s no conf lict, I' ve reviewed what information Mr. Greenman 

10 : 40:42 has on this witness and there simply is no conflic t, but I 1 m not 

10 : 40:47 10 getting t o the substantive issue here because we're talking 

10 : 40:.so 11 about this as an academic exercise, is it possi b le, can it be a 

10 : 40:s2: 12 conf lict, would it evol ve i nto one, can it be waiv ed. Without 

10 : 40:S7 13 ge'tting into the substance here, how do we know all these? How 

10 : 40:59 14 could w·e make a determination as t o this ? 

10 : 41:0 1 15 THE a:JJRT: How do we then proceed without the 

10 : 41: '1-4 16 possibility that this may evolve i nto an actual conflict? What 

10 : u:01 17 do we do with it? 

10 : 41:10 18 MR. l'ELICKTTA: I think The Court has to review it. to 

10 : 41:10 19 find o ut what 1 s there and find out if there i s a pos s i ble 

10 : u:11 20 conf lict. I could tell The Court what the testimony is and 

10 : 41:24 21 we've written i t i n our memorandum. I don 't thi nk it's any 

10 : 41:24 22 surprise what we're going to ask this witness. 

10 : u:2.s 23 Let me get; to the other question you asked, Judge, 

10 : u:2.e 24 about fairness . It is interesting that we' re sitting here today 

10 : 41:30 25 after Mr. Pettway has f iled griev ances against Mr . Greenman. He 

10 :38:41!: is there something from that pri or case that would material l y 

10 :38:52 2 advance Mr. Pettway ' s position in the current case , I v iew this 

10 :38:54 3 as c learly being substanti a l ly related no t from Mr. Greenman 

10 :38:S4 having t ol d me anything that woul d be covered by the 

10 :39:0 4 5 conf identi ality obligation he's owed t o the CI, but from my read 

10 :39:0'7 6 of the supporting deposition i n trying t o p ie-c e a ll o f this 

10 :39:10 t ogether. 

10 :39:10 6 

10 :39:15 

THE O'.JJR.T: All right. What: 1 s troubling to me is the 

holding in Wheat where t o the casual observer the proceedings 

10 :aso:20 10 have t o appear t o be fair. With all these l oose ends, 

10 :39:27 11 Mr. Felicetta, how is that requirement satisfi e d? 

10 :39:31 12 MR. l'ELICETTA.: Well , with respect to t;he cooperating 

10 :39:37 13 source, Judge, again, t here's been a lot o f representations made 

10 :39:42 14 about the rel uctance t o waive. I coul d tell you I 1 rn the o ne 

10 :39:45 15 that had the conversation with him, all r i ght, so it's been --

l0 :39:46 16 let me say exactly what t ook place. 

10 :39:4'3 17 I explained to the source what the issue was. 

10 :39:Sl 18 framed the issue for h i m and I said, I don't want you t o tell me 

10 :39:54 19 because I can't consult with you on this issue . You need 

10 :39:57 20 independent counsel. If you can't affor d counsel, I 1io·ill make 

10 : 40:0 1 21 an application t o The Court f or you t o get counsel. You are the 

10 : 40:0 4 22 one that has t o make a decision with your i ndependent counsel 

10 : 40:0 6 23 about whether you' ll wai ve. His i nitial rel uctance was, you're 

10 : 40 :12 24 te lling me that one o f my pri or lawyers coul d cross-examine me 

10 : 40:16 25 about stuff that I 've t o l d h i m in the past? I t o ld him -- I 
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10 : 41:36 has complained about Mr. Greenman repeatedly over these la:,t six 

10 : 41:39 2 years . Mr . Greenman h i mself has filed a moti on t o get o ff this 

10 : 41:41 3 case . The Government has filed a moti on whi ch is still being 

10 : 41:45 4 held i n abeyanc e t o get Mr. Greenman off the c ase bec ause we 

l0 :41:4B 5 belie ve that the Defendant is defrauding the CJA panel and yet 

10 : 41:54 6 here we are today and now this i s s ue arises. Mr. Pettway wants 

10 : 4l:S7 

10 : 4.2:0 0 6 

no one else except Mr. Greenman. 

He 1 d be wise to take Mr. Greenman as a lawyer. He's 

10 : 42::0 .a one of the best, i n my opinion, i n the d istrict, but isn't i t 

10 : 42:0 7 10 interesting now t hat when this issue comes up and he's saying, 

10 : 42:10 11 we ll, if this witness would d isappear the probl em woul d 

10 : 42:13 12 d i sappear, it becomes I'm being denied Mr. Greenman , the onl y 

10 : 4.2:lB 13 lawyer i n the world I coul d ever want . 

10 : 4.2:1e 14 THE O'.JJR.T: ~ u l d you agree with me that if t he 

10 : 42:21 15 wi tness disa ppears the pr oblem disappear s? 

10 : 42:24 16 MR. FELICET'lA: Well, 1 would agree, Judge, but in my 

10 : 42:27 17 opin ion this is gamesmanshi p . This is not a l egi timatel y held 

10 : 42:30 18 belief by the Defendant. This is a gamesmanship and he 's smart 

10 : 42:31 19 enough to know that it i s . 

10 : 4.2:33 20 Judge, I still get back to the third option. Mr. 

10 : 42:38 21 Grable's posed t'lli'O options; the wi tness d isappears, I think 

10 : 42:40 22 suggesting that either we g i ve up, whi ch we're not goi ng t o do, 

10 : 42:45 23 or you preclude, or that Mr. Pettway gets new counsel. What 

10 : 42:49 24 about the option Mr . Tripi brought up? 

10 : 42:52 25 THE a:JJR!': You 1 re talki ng about having an independent 
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10 : 42::SS 

10 : U:OO 

la•..,,yer do the examination of the CI at trial? 

MR. FELICE'l'TA: Right. 

10 : U:OO 3 THE a:JJR'l': How can a lawyer do that without being 

10 : u:o a fully apprised of all aspects of this particular case and do it 

10 : 0:01 5 right? 

10 : U:07 6 MR. FELICE"l-rA: Well, assuming -- all right. Assuming 

10 : U:9 9 

10 : U:U 

10 : U:16 

10 : U:16 10 

10 : 42:19 11 

that you' re going t o assign a completely new attorney and get 

Mr. Greenman off the case, that atto rney would have t o get up t o 

speed not just o n this witness, but every witness - -

THE WJRT: Yes . 

MR. FELICE"rrA: -- as opposed to having a lawyer like 

10 : 0:22: 12 Mr . Grable who is an accomplished litigato r in this district, 

10 : u:2a 13 who's a lready familiar with the issues . How l ong would it take 

10 : u:26 14 Mr. Grable t o get up t o speed on one witness' cro ss as opposed 

10 : u:ao 15 t o ev ery witness' cross? 

10 : U:32 16 If we're talking about judicial resources, i f we're 

10 : 42:35 17 talking about the easiest way f o r ward and the fastest t o ensure 

10 : 42:39 18 a speedy tri a l , why wouldn' t that make more sense than getting 

10 : U:42: 19 ev erybody off and getting a new law,yer f or the entire case? 

10 : U:46 20 

10 : 42:49 21 

10 : 42:49 22 

10 : 43::SO 23 

10 : 42:57 24 

THE a:JJRT: ttow old is this case? 

MK. t"KLICETlA; Six yedr::i. 

THE a::IJRT: Six years? 

MK. l'ELICE'rl'A: Nearly six years. 

THE aJJRl': I mean, you must agree that's almost 

10 : 44:0 1 25 unconsc1onable, isn't it, in a cr1.minal case setting? 
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10 : 4!:i:15 Government. I ' m not t he Government. 

10 : 45:16 THE ro:JRT: Okay. Based on you.r last contact with the 

10 : 45:22: 3 CI, what is he inclined t o d o with respect t o waiver? 

10 : 4!:i:2:8 4 MR. FELICETTA: What I said, J udge, is exactly the 

10 : 45:ao 5 conversation I had. I just told him, just hold off. Let's wait 

10 : 45:JD 6 t o hear what The Court tells us t o do . If yo u need counsel, 

10 : 45:34 7 we' 11 get you counsel. If you c an 't afford counse l , I' 11 ask 

10 : 45:3e for assignment . He said he is unable t o afford counsel. 

10 : 45:42: A't the last appearance, The Court told me that he 

10 : 45:44 10 would make arrangements wi'th 'the duty magistrate if and when 

10 : 45:4e 11 that became necessary, so if The Court believes that now is an 

10 : 45:Sl 12 appropriate time we' 11 get them in here immedi ately. 

10 : 45:54 13 THE CCJJRT: All r ight . The last time that you ,,.,•ere in 

10 : 4!:i:ss 14 court you did say that the witness t o ld you that he was inclined 

10 : 46:00 15 no t t o wai ve? 

10 : 46:0 0 16 

10 : 46:o a 17 

MR. FELICETrA: Well, he had concerns about it. What 

sai d t o him is, don ' t discuss it with me . I stopped him. 

10 : 46:0 6 18 Mr . All en and I were there . 

10 : 46:0 6 19 THE CCJJRT: I don 1 t think you said that the last time. 

10 : 46:o e 20 I t hi.nk the last time you said the witness was not g oing to 

10 : 46:11 21 wa ive. 

10 : 46:11 22 MR. FELICET.rA: I -- think what I said is -- actually, 

10 : 46:12 23 it was Mr. Greenman who brought it up be-cause I had t ol d him 

10 : 46:15 24 about the conversation and Mr . Greenman relayed what he thought 

10 : 46:19 25 he heard from me, s o I'm telling The Court I had a co nversation 

10 : 44:0 4 

10 : 44:0 7 2 

MK. !'ELICETlA; Why it':, ::iv long? 

THE axJRT: Yes. I ' m no t blaming you. I'm not 

10 : 44:0 1 3 blaming you. 

10 : 44:10 MK. !"ELICE'.lTA; l think there' ::i plenty of good 

10 : 44:12: 5 reasons why this thing got delayed on all sides. 

10 : H:10 6 'l't:l.t'. UJJRl': Plenty o f oaa Lc:CL:iuu;:s, too, correct? 

10 : 44:20 MR. FZLICE'l'TA: Plenty of bad reasons, but we1 re 

10 : 44:21 6 talking about what is the fairest thing g oing f orward. In my 

10 : H:N opinion, Judge, respectfully, my recommendation is that we 

10 : 44:27 10 appaint Mr . Grable or some other attorney o f The Court's 

10 : 44:32 11 choosing t o represent the Defendant for purposes of 

10 : 44:34 12 cross- e..."<amining this witness and give him as much time as he 

10 : 44:37 13 needs t o get to speed . I mean, this witness is not complicated. 

10 : 44:41 1 4 This is n ot a complicate d matter. A junior lawyer could come in 

10 : 44: 48 15 and do this much less someone who is experienced as Mr . Grable . 

l0 : 44:4e 16 THE CIXJRT: Yes, you can make that argument, but if 

10 : 44:so 17 your livelihood is on the line like Mr. Pettway it becomes 

10 : 44:54 18 complicated, right? I mean, you don't have the same interest in 

10 : 44:57 19 the outcome of this case that Mr. Pettway does. Your interest 

10 : 45:0 0 20 is the Peopl e of the United States. 

10 : 45:o a 21 MR. FELICETrA: Judge, I don1 t think that 1 s true. I'm 

10 : 45:o s 22 an equal party here. have just as much interest as he does . 

10 : 45:10 23 THE ro:JRT: Well, not equal self - interest. Le-c 1 s put 

10 : 45:12: 24 it that way. 

10 : 45:U 25 MR. FELICET.rA: Of cour se . I represent the 
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10 : 46:23: with him and when I framed the issue f or him I told him that in 

10 : 46:27 2 order f or this t o happen both sides need t o waive the conflict. 

10 : 46:27 3 He said, I have concerns about allo,..,,ing a prior lawyer t o 

I0 : 46:3!:i 4 cross- examine me. I t old him, you c an ' t make this decision here 

10 :46:38 S in this room with me because I can ' t advise you as t o it, s o he 

10 : 46:42 6 needs a lawyer t o advise him. 

10 : 46:42 THE a:JJRT: All right. 

10 : 46:42 6 MR. FELICE"l-rA: He might wai ve. I don't l-now . He 

10 : 46:45 needs an attorney t o talk t o him about it. 

10 : 46:47 10 THE CCJJRT: All right. 

10 : 46:4e 11 MR. GREENMAN: J udge, I think in fairness I have 

10 : 46:so 12 issues here personall y I guess, but in t e rms of this witness 

10 : 46:56 13 waiving I know what Mr. Felicetta t o ld me last week when we 

10 : n:0 1 1 4 talked about what the informant said and it was more than what 

10 : n:0 6 15 he's saying here. He said to me that he t o ld me ev erything he 

10 : 41 :11 16 knows about me, everything that he t o ld me --

10 : 47:U 17 

10 : 47 :16 18 

THE CIXJRT: Who 1 s he? Is that the CI? 

MR. GREENMAN: The informant. That 1 s what. he told Mr. 

10 : 41 :19 19 Felicet.ta. I wasn 't there. The n Mr. Fel icetta adv i sed me that 

I0 : 47:22 20 he did no t want to waive. 

10 : 47 :2a 21 I have a real problem here because it's to the 

10 : n:21 22 Government' s adv antage f o r h im t o wai v e. On the other hand, 

10 : 47 :27 23 this is an informant who's under their thumb. 

10 : 47 :40 24 He was arrested and unarrested a number of years a go . 

10 : n:u 25 He agreed to cooperate with the Government. I' ve asked t.he 
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10 : 47 : 48 Gove rnment t o provide a ll o f t he coopera tion t h at he's provi d e d , 

10 : 47 :51 but t he Governme nt has at t h is poi nt in time not provi d ed. t h at 

10 : 47:54 3 t o me, but it ' s gone over a l ong peri od of time. I don't even 

10 : 47 :SB know if he' s s t i ll cooperat i ng. He may be. The re 's a case out 

10 : 48:0 2 5 t h e r e t hat's open a nd I kn.0•111 what he wa s cha rge d with and he was 

10 : 48:0 6 6 ag a in -- he wa s a r reste d , t h e n una r reste d I guess is t he bes t 

10 : 48:12. wa y t o put it and t he n he agreed t o cooperate based on t he 

10 : 48 :16 p a pe rs t hat we hav e and I can't g et into d etail s beca us e we're 

10 : 48:19 s t i ll unde r pro tecti ve orders whi ch is unfai r t o my c lient. 

10 : 48:22 10 We de a l t wi t h this who le thi ng. We ha d t a pe 

10 : 48 :27 11 r e c ordings whe re we we re unallowe d , we we r e d i s allo we d t o p lay 

10 : 48:30 12 t he s e tape r e cordi ngs f or our c lient. Mr . Hill and I went ov e r 

10 : 48:34 13 and list e ne d t o t hem oursel v es, but we c ou l d not ev en p lay t hem 

10 : 4B:37 14 until maybe a week or t wo ag o . We p laye d t hem t o o ur c lients 

10 : 48:37 15 when t he Government t hen said , o kay , you can do it, ot he rwi s e 

10 : 48:U 1 6 we ' re not goi ng t o g i v e it t o you, s o we we r e stuck i n t he 

10 : 48:44 17 middl e, but ho•A" hones t and fo r t hri ght t h is pers on ' s waiver is 

10 : 48 :54 18 goi ng to be I t hi nk some t hing t hat you h ave t o take a l ong e r 

10 : 48:57 19 l ook at, Your Honor, bec a use is it reall y t rue, is it r eally 

10 : 49:0 1 20 goi ng t o be a waiv er? I mean, he coul d s ay it is, but is it 

10 : 49:0 6 2 1 r eally t rue t hat he ' s doi ng it o r i s he do i ng somethi ng t h at t he 

10 : 49:0 9 22 Govermne.nt wants hi m t o d o ag ains t his own predilecti on a t the 

10 : 49:15 23 b e gi nning? 

10 : 49 :15 24 MR. FELICE'l"TA: I don 1 t see how it se rves our 

10 : 49:17 25 int e r ests . 

10 :S-0:41 

10 : 50 :49 
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s uppose d t o hav e done beca use o f your f orme r r elationship with 

t his man, et ceter a. The s e are all i s s ues, J udge, t ha t just go 

10 : s o :s2 3 into t he mix. I d on' t know --

10 : s o :sa 4 THE a:JJRT: Well, you l'Ilow that ' s not likely t o 

10 :s o :ss 5 ha ppe n . I mean , you ' r e experie nce d as t he y come . If you fall 

10 : s.o :se 6 flat on your face, i t ' s not bec a use of lac k of trying and f o r 

10 : 51 : 0 a 7 l a ck of pre pa r a t ion, s o I t hin}[ I' 11 put an end t o t ha t bec a use 

10 : 51:0 9 that' s t oo s p e cul a t ive. I mean , we open up all kinds o f Pandora 

10 : 51:16 b ox.es he r e and we ' ll ne ve r g e t it r e s ol v ed, but the -- what I'm 

10 : 51:21 10 g oing t o do i s t his. 

10 : 51:22 11 Hr . Gr able, I do want; you t:o exp l o re further resea r ch 

10 : s1:2e 12 on thi s mat t e r r e l ative t o what yo u ha ven 't researche d and t:hat 

10 :s1:a6 13 i s t he p rec i se i ssue we' r e talking about, the mindset o f 

10 : s l:39 14 Mr. Pettwa y wi t h r espect t o his uncomfortabl e ne ss with wheth e r 

10 : Sl:47 15 or not t he r e can be conf l ict r epre s e nta t ion whe r e the r e i s a 

10 :51 :56 16 wa ive r by t he CI ass uming he we re t o wa i ve a f ter consul t a t i on 

10 : s2::0 6 17 wi th c on f lict counsel a nd und e r t he ::ioenar i o whe r e Mr. Pettwa y 

10 : s2:12 18 doesn't wa ive. Oka y? 

10 : 52: 14 19 MR. GRABLE: Ye s . 

10 : 52: 15 20 THE aiJR'r: So we need t o c r ystal i ze t hat rese a r ch 

10 :s2:21 21 t hat I'm g oing to a s k you t o come b a ck with and I ne ed t o know 

10 :s2:24 22 how much t i me. 

10 :s 2 :27 23 MR. GRABLE: Your Hono r , woul d i t be unreaso nabl e t o 

10 : 52:29 24 ha ve a week t o do t hat becau s e in addition t o t he research I 1 d 

10 : s2: aa 25 want t o g o b a ck o ut t o Ni aga r a Count y a nd t:a l k t:o Mr . Pe t t wa y 

10 : 49:18 THE aiJRT: I gue ss you 1 re aski ng me can I get i n t o 

10 : 49:21 2 hi s head t o t he poi nt whe r e I know if it ' s a f u l ly advised 

10 : 49:26 3 wa i ver and if it ' s a ::iince r e waiv e r and if it ' ::i a credibl e 

10 : 49:ao waive r. I guess t ryi ng t o g et into your head - -

10 : 49:35 5 

10 : 49:37 6 

MR. GREENMAN: I t 1 s a lit tle d i f ficult. 

THE a:JJRT: That's -- t her e ' s a l ot o f obstac les i n 

10 : 49:40 doi ng t ha t . 

10 : 49:41 6 I n terms o f a que stion t hat I woul d a s k, a s sumi ng f o r 

10 : 49:47 t he mome nt t hat t he r e is a waiv e r f rom t he witness and 

10 : 49:51 10 addressi ng t h e conc·e rns expressed by Mr. Pet t wa y t:o Mr . Grable, 

10 : 49:56 11 c a n you pro ceed with cro ss- examinat ion in a fashi on t:hat you do 

10 :s o : 0 0 12 not in any wa y feel constra i ne d? 

10 :s o : 0 4 13 MR. GREENMAN: Now, absol utely not. I can't do t hat 

10 :S-O:OB 14 r i ght now obviousl y . 

10 :5 0 : 0 9 15 THE CCXJRT: I 1m t a lking agai nst the backdrop of a 

10 :s o :12: 16 wa i ve r f rom t:he CI ? 

10 :.so :1s 17 MR. GREENMAN: I've had a little bit of e xperience 

10 :5 0 :11 18 ove r t h e years and I kno ""' d i sappointments t hat come out of 

10 :s o :20 19 tri a l s and o ne of t he p r oblems t hat you g et is I coul d do my 

10 :S-0:2a 20 best - - a nd I e xpresse d t o you last week, J udge , t ha t my conc e r n 

10 :s o :21 21 is t ha t we 're t a l ki ng about t he wi tness, we 're t alk ing about 

10 :s o :29 22 Mr. Pe ttwa y and I 'm a l s o concerne d about my o wn obliga t i ons 

10 :s o :as 23 bec a use wha t if I fall flat on my face, wha t if Mr . Pettwa y 

10 :s o :40 24 l ooks at me and at the e nd o f t he d a y l ooks a t himself and says , 

10 :5 0 :44 25 yo u kno rlfl' , now I really h av e doubts t h a t you d i d wha t you' r e 

10 :52:36 

10 :52:36 2 
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::iome more. 

THE a:JJRI': No , i t ' s not unreasonable. I me an, i t ' s 

10 :5 2:3 9 3 be-en six years practi c ally that we'v e be-en invol v e d i n t hi s . 

10 :s2:45 4 It ' s more t ha n r easonabl e . I f you t h i n k that ' s enough t ime , 

10 :s2:4B 5 fine. If you need mor e time, I'll g i v e you mor e t ime. 

10 :s2:s1 6 I am i nc lined. t:o wh ile a ll thi s i s ongo i ng t o assi gn 

10 :5 2 :54 co n f lict c ounse l f o r t he CI . 

10 :53:0 1 6 THE CCXJRT CLERK: You 1 re going to a s s i g n i t o r go i n 

10 :s.a:0 4 f r ont o f the ma.gi st.rat e ? He ne eds a magistra t e number, so 

10 :sa:o !:I 10 t he y ' r e g oing t o ha ve to go i n f r o nt of t he ma.g ist.ra t e at some 

10 :s a :12 11 poi nt . I can l ook , but --

10 :5 3 :15 12 THE a:JJRT: All right. I f 'there ' s e nough time f o r the 

40 

10 :53: 15 13 magistrat e t o d o t hat, t o go b a ck before t he magi s t r a t e , g et a 

10 :sa:24 14 conf lict- free counse l assigne d and wo rk with the CI until we g et 

10 :s a :21 15 b a ck he r e with Mr . Grabl e. 

10 :53: 3 0 16 MR. FELICE'l'TA: Okay. 

10 :s a :n 17 MR. GRABLE: Your Honor, j ust on t he point o f i nfo rme d 

10 :53:34 18 conse nt, a nd f orgi ve me be-ca use I heard Mr . Fel i c e tta t alki ng 

10 :s a :39 19 about appointment o f counse l f or the CI, s ome thi ng climbed 

10 :53:47 20 ag a i nst my ear on t he rule o f co nfidenti a l ity and t h e r e i s a 

10 :sa:s1 21 comme nta ry in t he rules. I t ' s unde r Rule 1. 7 , the New York 

10 :s a :s, 22 Rul e s . I t' s numbe r e d p a r agra ph 19 . I t says unde r s ome 

10 :M:o a 23 circumsta nces it may be impossi b l e t o make a d i scl o sur e 

10 :54:0 6 24 ne c essary t o ob tai n c onsent meaning informe d consen t when 

10 :54:0 9 25 t he r e 's confli ct t o be waiv e d by bot h s i d e s . It s a ys, f or 
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10 :54:14 

10 : 54:le 

exaripl e, when a lawyer represents d iff erent c lients in re lated 

matters, I again come back with the notion that thi s is a 

10 :54:22" 3 substantially related matter, and one c lient refu::ies to co n::ient 

10 :54:25 t o the d i sclosure necessary t o permi t the o ther c lient to make 

10 : S.4:30 5 an i n f ormed deci s ion the l awyer cannot properl y ask the latter 

10 : s.4:36 6 to c onsent. 

10 : 54:37 

10 : 54:39 

10 :54:45 

I know that t:here 1 s a suggesti on that maybe The Court 

co ul d do some type of in camera review invo l v ing t:he CI' s 

deci s i on whether or not t o wai ve. I woul d just cauti on whoever 

10 :54:H= 10 wi ll be repre.senti ng him advising the CI t o be mindful o f that 

10 : S.4:.sa 11 requi rement that I'm not sure that it's appropri ate t o say t o 

10 : 54:55 12 the CI you shou l d waive the duty o f confidenti a l ity t hat y ou 

10 : ss:0 1 13 po.ssess as between you and Mr. Greenman in order t o allow The 

10 : ss:o s 14 Court t o make an assessment of whether there i s a c onflict that 

10 :ss:10 15 can or coul d no t be wai ved. The CI I think - - my reading of 

10 :ss:1s 1 6 these rules i::i that it woul d be inappropri ate f or a l a wyer t o 

10 :.ss: ie 17 request the CI t o waive his pri v ilege in order t o facilitate the 

10 : ss:24 18 conf lict anal ysi s here. 

10 : 55:2.7 19 J udge, whoever end::i up getting appointed to represent 

10 : ss:ao 20 the CI I woul d be happy t o confer with that l awyer and try t o 

10 :55:33 2 1 bri ng hi m or her up to speed qui ckl y, I know we got speedy trial 

10 : ss:39 22 issues here, so that we coul d avoi d duplicati on o f effort and 

10 :ss:u 23 see if we can re::iolve these very tricky prob l ems. 

10 : 55:46 24 THE a:JJRT: Okay. I mean a't this point in t ime 

10 : ss:s1 25 assume, Mr. Pettway, you're not in a p os i t ion until we concl ude 

10 :5 7 :31 

10 : 57 :33 

not. 
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I know you're in custody. You've asked f o r 

10 : 57 :36 3 re-examination o f your custodia l status. will take a l ook at 

10 :s 1:u 4 that at the appropri ate time. For now, no . The ::itatus remains 

10 :5 7 :45 5 the same. 

10 : 57 :49 6 Whatever needs t o be done s o t hat., Mr. Greenman, you 

10 :5 7 :56 7 mai ntai n a ccess wi th Mr. Pettway f or purposes o f ongoing trial 

10 : s e : o o preparation, yo u, Mr. Grabl e, wi t h respect t o your rol e as 

10 : s e : 0 4 co n f lict counsel , all o f that i s o ngoi ng and the status o f 

10 :56: 0 9 10 matters will no t change until we get a final dec i s i on o n who 1 s 

10 : s e :16 11 g oing t o represent you, Mr. Pettwa y , and I ' 11 l ook at it in 

10 : s e :24 12 terms of when we can at the earliest practical t i me suc h that 

10 :se:ao 13 your defense will not be in any way i mpai red . We coul d set a 

10 : SB:34 14 new trial date . 

10 : s e : 3 9 15 Could we have another da-ce, please? 

10 :s e :"12 16 THE COURT CLERK: I don't. think Mr . Greenman was 

10 : s e :H 17 availabl e. He' ::i no t availabl e the 18th . 

10 :S B:4B 18 MR. GREENMAN: Right . If we could have the same dat:e 

10 :se:s2 19 yo u put McCabe d own . 

10 : se:se 20 THE a:JJRT CLKRK October 25th we could put it. on at 

10 : S9:2a 21 9:30. 

10 :59:25 22 THE COCJRT: That. ' s what we're go ing t o do , 9 : 30, and 

10 : 59:26 23 we' ll try t o get t o it as soon as we can. Time is exc l uded 

10 :59:31 2 4 through and including the 25th. Thank you very much. 

10 :59:36 25 MR. FELICET.rA: Thank you, Your Honor. 

10 :55:54 al l of these proceedings 'to rna.}:e a determi nation that yo u 1 re o f 

10 :56:0 0 2 the mind.set t o waive o r not at this point? Is that a fair 

10 :s6:0 2 3 ::itatement? 

10 :56:0 1 MR. PETTWAY: Yes, that1 s a fair statement . 

10 :56:0 1 5 THE a:JJRT: Okay . All right . That's what we're go ing 

10 :56:0 9 6 to d o . We ' re goi ng t o ::iet another date. We' ll exclude the time 

10 :s6:H in the i nterest of justi ce. 

10 :56:16 6 I understand t.hat, Mr. Greenman, there is a demand by 

10 :56:21 

10 :56:24 10 

10 :56:27 11 

your c lie.nt f or a speedy trial and Mr. Pettway; is that r i ght? 

MR. PETJ.'WAY: Yes, Your Honor. 

THE a:JJRT: All right. Jrnd I will find 'that in the 

10 :56:21 12 interest of justice the Defendant is assigned t o a speedy trial 

10 :56:35 13 through and i ncl uding the ne.x:t day . We will not proceed with 

10 :56:39 14 jury selection or trial. 

10 :56: 4B 15 tentatively were thi nki ng. 

think this Friday is when we 

10 :s6:4e 1 6 

10 :56:iB 17 

10 :56: 4B 18 

10 :56:46 19 

THE CIXJRT CLERK: Tomorrow, J udge. 

THE a:JJRT: Tomo rrow? 

THE CCXJRT CLERK: Tomo rro w. 

THE a:JJRT: All right.. Tomorrow. So we will put that 

10 :56:53 20 starti ng date aside . I will keep this on a track where I'm 

10 :s 1 : 0 2 21 co nti nually mindful o f your speedy trial r i ght, Mr. Pettway, 

10 :5 7 : 0 9 22 yours as well, Mr. Bl ack. 

10 :s 1:u 23 Depending on t:he outcome of representati on i n t his 

10 :s 1 :1e 24 parti cul ar case, t h at coul d resol v e the issues of the type o f 

10 :5 7 :25 25 co n f lict that wou l d determine whether we c an proceed f o rward o r 
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10 :59:29 THE COURT: Mr . Hill, I 1 m so rry. I didn1 t mean t o 

10 :5 9 :41 2 i gno re yo u . 

10 :59: 42 3 MR. HI.LL: As t o Mr. Black, at this point we're under 

10 :59:45 4 a deadline f o r hi m to deci de whether or not he want::i t o take a 

10 :5 9 :52 5 p lea that's o n the table by either Friday o r jury selecti o n, 

10 :5 9:57 6 wh iche ver comes f i rst. Coul d we get it extended out now? 

11 :0 0 : 0 2: MR. FELICETTA: 1 1 11 contac t Mr . Hill after 'today . I 

11 :0 0 : o s 6 need t o talk t o my supervi s or about that. 

11 :0 0 : 0 1 MR. HILL: Thank you. 

11 :0 0 : 0 1 10 THE a:JJRT : Okay. Advise The Co urt, please. 

11 :0 0 : 0 9 11 MR. FELICE'l"'l'A: Thank you. 

11 :0 0 :10 12 THE <DJRT: All right. Thank you. Time is excluded 

11 :0 0 :12 13 f o r Mr. Black, as we ll. 

11 :0 0 :19 14 MR. GREENMAN: Judge, ju::it for the record, l don' t 

1 1 :0 0 :20 15 know if 1 neara yuu correctly, nut Mr. ~ettway nas con'tinued. to 

11 :0 0 : 2 1 16 object on the exclusion o f speedy counsel. 

11 :0 0 : 29 17 TB ctXJR'l': Right. Right. And that'::i noted for the 

u :o o :31 18 r ecord, but over t.hat objecti on I f ind that the interest of 

11 :0 0 :21 19 just.ice outweighs the interest o f the Defend.ant e xercis ing a 

11 :0 0 : 3 1 20 speedy tri a l 

11 :0 0 :37 21 

22 

23 

24 

25 

MR. GREENMAN: Thank you, Your Hono r. 

(Proceed ings adjourned at 1 1 : 00a.m. ) 
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