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Marbury v. Madison, 5 U.S. 1 Cranch 137137 (180 _

Marbury v. Madison @;\\&,’UM\% LE %\‘U\& %8\ ‘l\)}q\e \eﬂ&\‘
5 U.S. (1 Cranch) 137 g_f@k\(\\\h\“\) i ?J\‘Sde\(\j&, 3 \N@ O ( 2 Qn-"
Syllabus kc‘o%eﬁ%\@ &U&}M i WNeslaned by Law D) /

The clerks of the Department of btate of the Ui}ited States may be called upon to give evidence of
transactions in the Department which are not of a confidential character.

The Secretary of State cannot be called upon as a witness to state transactions of a confidential nature
which may have occurred in his Department. But he may be called upon to give testimony of
circumstances which were not of that character.

Clerks in the Department of State were directed to be sworn, subject to objections to questions upon
confidential matters.

Some point of time must be taken when the power of the Executive over an officer, not removable at
his will, must cease. That point of time must be when(the constitution i has

been exercised And The power has been exercise whené»the Tast act required from the person
p ' € powentas been perforfned\This last act is the signature of the commission.

If the act of iverY’be necessary@midity to the commission of an officer it has been delivered
when executed, and given to the Secretary of State for the purpose of being sealed, recorded, and
transmitted to the party.

In cases of commissions to public officers, the law orders the Secretary of State to record them. When,
therefore, they are signed and sealed, the order for their being recorded is given, and, whether inserted
inserted into the book or not, they are recorded. '

When the heads of the departments of the Government are the political or confidential officers of the
Executive, merely to execute the will of the President, or rather to act in cases in which the Executive
possesses(@ constitTifionabox legal discretion) nothing can be more perfectly clear than that their acts
are only politically examinable.®But wher ecific duty i igned by law} and individual rights
depend UPOHTHE per ormance of that duty? it seems equally clear that the individual who considers
himself injured fias a right to resort to the laws of his country for a remedy.)

The President of the United States, by signing the commission, appointed Mr. Marbury a justice of the
peace for the County of Washington, in the District of Columbia, and the seal of the United States,
affixed thereto by the Secretary of State, is conclusive testimony of the verity of the signature, and of
the completion of the appointment; and@; appointment conferred on hifr a legal right to the office
for thé'Space of five vearsoHaving this legal right to the office, he has a consequent right to the
W deliver whick(is a plain violation of that rightfor which the laws of the

country afford him a remedy)

To render a mandamus a proper remedy, the officer to whom it is directed must be one to whom, on
legal principles, such writ must be directed, and the person applying for it mtlst@'ﬁmr

SpecinieTemedy.) g AN
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U.S. Supreme Court

Ex Parte Virginia, 100 U.S. 339 (1879) —

Ex Parte Virginia @ ‘ Y ‘ BN
vibvang ‘&6 \).\6/ %&) Moy
100 U.S. 339 enVeaes nte Coubes

1. A., a judge of a county court in Virginia, hé&?‘& b at State with the selection of jurors

to serve for the year 1878 in the circuit and county courts of his county, was, in the District Court of
the United States for the Western District of Virginia,ndicted for excl udi iling to select as
grand jurors and petit jurors certain citizens of his county of African racé gnd black colorywho,

possessing all other qualificationg/prescribed by lawy were excluded from the Jury lists made out by
him as such officer, on account of their race, color, and previous condition of servitude, and for no

other reason, against the peace, &c., of the United States, and against the form of the statute in such
case made and provided. Being in custody under that indictment, he presented to this court his
petition for a writ of habeas corpus and a writ of certiorari to bring up the record of the inferior court,
that he might be discharged, averring that the finding of the indictment, and his arrest and
imprisonment &%*e@nwarrantc?dby the Constitutionyof the United States, in violation of
diis rig’h_t:é and fhe rights of the Stmm%cer he is, and that the inferior court
had no jurisdiction to proceed against him. A similar petition was presented by Virginia. Held, that,
while a writ of habeas corpus cannot generally be made to subserve the purposes of a writ of error, yet

when a prisoner is held without any lawful authority, and by an order which an inferior court of the |
United States had no jurisdiction to make, this court will(in Tavor of Liber € writ not to

review the whole case, but to examine ¢heauthority of the court below to act at all, -

2. The section of the act entitled "An Act to protect all citizens in their civil and legal rights," approved
March 1, 1876 (18 Stat., part 3, 336), which enacts that

"no citizen, possessing all other qualifications which are or may be prescribed by law, shall be
disqualified from service as grand or petit juror in any court of the United States, or of any State, on
account of race, color, or previous condition of servitude; and any officer or other person, charged with
any duty in the selection or summoning of jurors, who shall exclude or fail to summon any citizen for

the cause aforesaid, shall, on conviction thereof, be deemed guilty of a misdemeanor, and be fined not

more than $5,000,"
f

examined, and held to be authorized by the Thirteenth and Fourteenth Amendments of the
Constitution. . AT R
N\e}ﬂw\q\‘\’(&’&“\‘\ Noon, @7% )
3. The inhibition contained in the Fourteenth Amendment means that no agency of the State, or of the
officers or agents by whom her powers are exerted, shall deny to any person within her Jurisdiction the
. N R 7 )
equal protection of the laws. Wﬁoever by virtue of ublic positiotrunder a State government
deprives another of life liberty, oxprope y) without due process of law, or denies or takes away the
(Equal protection of the 1aws, violates that inhibition; and as he acts in the name of and for the State,
and is clothed with her power, his act is her act. Otherwise, the inhibition has no meaning, and the
State has clothed one of her agents with power to annul or evade it.

=0

e

4. That amendment was ordained to secure equal rights to all persons. To render its purpose effectual,
Congress is vested with power to enforce its
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sovereign, ejectment, certificate, exemption, military,
occupied, Prerog, injunction, mandamus, decree,
 seized, cemetery, belonging, steward, advertisement,
impleaded, servants, admiralty, Treasury, deprived,
tribunal, vessel, bid, afterwards, libellants, appointed,
condemned soldiers, assise, suable
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Procedural Posture )
Defendants ought re of the judgment of the Circuit
Court of the nited States for the Eastern District of
Virginia &olding in favor of plaintiff United States in the

government‘s action to e!ect defendants from Iand in
@hrcl_'r government claimed title
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The government SOU tto eject defe da
Defendants

which_ (fhe :
Qsserted Tle to the Tan under a tax-sams Gertiic icatey
issued by tax commissioners pursuant to the Act of
Congress of June 7, 1862, ch. 98. The district court

found in favor of the government Defendants sought
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oé\ltjs review, asserting titie to the property. If the government
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ircuit Codrt of~7

E so would result(n_a deprivatro?t‘éf“t‘ﬁ'e"' jovernment's
‘:Ziﬁm"_
propert y(wrthout%e process In violation—of the_FEifth

Amendmenl‘ and because defendants, as offi icers of the

D
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upre‘%%\ﬁcgfrr? o“f the United States

1882, Decided

was found to have title to the land, defendants
requested that judgment in the government's favor not
be rendered,(as ndantsheld-theopmpe\y as officers’ &
of the United States. The United States Supreme Court
that defendants acquired no fille under the tax-sale&q
proceedings by the government's failure to pa .
(5Xeson pery) This was True Mtax

commrssroners refused to receive the taxes, and refusal

was $he equivalent o jThe Court held that =
judgment against defendants as officers of the United

States, €ould be L:geﬂv.r;e_ngered Bs the failure to do

oge

government ere creatures of the aW and vver_e bound

‘to obey the lawy
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The Court affirmed the judgment for the government as

defendants @id fot acquire title ang at issue by
irtue of the overnment's far ure to pay a €3 on that %\\
propertyy e \(
B~ (P '0/ Qites s/ %
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The doctrine that, except where Congress has
provrded the United States cannot be sued, examined
and reaffirmed.

-

Syllabus ‘ ‘&*@a/ uwee,}‘l{

2. That doctrine has no application to officers and
agents of the United States who, when as such holding
for public uses possession of property, are sued therefor
by a person claiming to be the owner thereof or entitled
thereto but the Iawfulness of that possessron ahd the‘ ‘
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right or title of the United States to the property rAay, by prosecuted by the United States, eo nomine; and the

a court of comp

3. The constitutional provisions that no person shall be
or property without due process
rty taken for public use without
just compensation, feTate o THoSe._rights whose
the provinceyof the judicial
3 Cases examined which
show that@gigg(}gﬂg_v_@@’ﬁ@when the rights

deprived of life, liberty,
of law, nor private prope

protectionfis peculiarly within
branch _of the governmentsy

W perty are uniawfully invaded by public officers.

4. In ejectment, the title relied_ on by the defence
dificate of sale.lof the demanded

Was [****2] @

premises to_the United States by the commissioners
under the act of Congress for the collection of direct

taxes‘i(The‘E‘W-q was mpeachedyon the ground of
o efusa of The commissionersyto permit the onwer to

_ pay the tax).with interest and costs, before the day of
"saleXBy an agbnt) or in_any ofhey way than by payment
in_persons Held, ihat when the commissioners had
established(a unifort LU that they would receive such
taxes from no, one but the owner in person, it avoids
- terrder IS INTEEESsaT) since it would

t

such sale,@nd-a-ter
be of no avaih

r 5. Bennett v. Hunter, 9 Wall. 324, Tacey v. lrwin, 18 id.
549, and Atwood v. Weems, 99 U.S. 183, re-examined,
and the principle they establish held to apply to a
purchase at such a tax sale by the United States as well

as by a private person.

Counsel: The cases were argued by the Solicitor-
General and Mr. Westell Willoughby for the plaintiffs in
error, and by Mr. William D. Shipman, Mr. A. Ferguson

Beach, and Mr. William J: Robertson, with whom were

Mr. Legh R. Page and Mr. Francis L. Smith, for the
defendant in error.
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etent jurisdiction, be the subject-matter

of inquiry,{and-adjudged accordingly

L,
(préacribe wa~statutes of Virginia, under which the &S

( iuggmeﬁt was_ renderedy for separate parcels of 1y
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[“196] ["241] [**173] MR. JUSTICE MILLER

delivered [****3] the opinion of the court.

Q.

These are two writs of erro%) the samg ju
l

. i , &‘Q/f»’ : ’
i\;\\r’“ M/A%?(Q%}\%A W\L%E\\- L \AW

ent: one ,{ 5] Ar?d now comes the Attorney-General of the b

other by the [*197] Attorney-General of the United ;;,.,,
States, in the names of Frederick Kaufman and Richard a‘?

P. Strong, the defenda_r_x_t_s@%’f”wﬁém jﬁagﬁﬁt/\kqs »
rendered-inthe Circuit Court. ™ cﬁ:ﬂf

— <

2 - i S T — . L e,
{The ac-iion “was. originally_commenced) in the Circuit 4o

Court for the county of Alexandria, in the State of
Virginia, by George W.P.C. Lee, against Kaufman and
St

rong ?nd_ a“greart number of pthers, (G recover ‘
possession of a parcel of landyef about eleven hundredy™” {
acres Jknown as the Arlington estate. It was in the formar

pleadings are in the names of the real parties, plaintiffgé“’%"?
and defendant. L;&:‘}\\ .

As soon as the declaration was filed the case was, by
writ of certiorari, removed into the Circuit Court of the‘bé%. \
United States, where all the subsequent proceedings ¢ Q\(’
took place. @__Zm___g,jm and during its ('\
progress@brder was made at the Lej_@%t of the &
plaintiff dismissing the suit as to all of the defendants§

except Kaufman and Strong. Against.each of these a

oy

the [****4] land in controversy; namely, agams§®
[\

Kaufman for about two hundred acres of it, constituting N
the National Cemetery and included within its walls, and ¢§§

against 'étrong for the remainder of the tract, excepteq,
seventeen acres in the possession of Maria Syphax. (3\

%,

o
13

' As the United States was not a party to the suit below,&,
and, while defending- the action by its proper law g}\

sly _declined t6” Submil itself as %
W

officers, {expres
S

Ql’éfe“""’“t’“tndan 5 e jurisdiction of the cours; there may exist

SGme doubt whether (¢ has a right to prosecute the writ

“of error in its own name; but as the judgment against
Kaufman and Strong is here on their writ'of errn under _ <%
which &l the questions [***174] are raised which could~-=

be raised under the other, their writ being prosecuted in ¥§
the interest of the United States, and argued here by the “

Solicitor-General, _the ‘point is immaterial, and the 4/:)
question has not been mooted. :

(@0
The first step [**242] taken in the case after it came™

into the Circuit Court of the United States was the filing )
inthe clerk's office of that court of the following paper by

the Attorney-General: - xl*g
[*198] "GEORGE W. P. C. LEE v. FREDERICK &
KAUFMAN, R. P. STRONG, AND OTHERS. 3
:f;:
In ejectment. : 53;{;
ne
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