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QUESTION PRESENTED
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proper standard of review effects its judgment~
in reviewing a petitioner's case based on clear
intervening changes in the law when entertaining
a First Step Act motion.
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IN THE
SUPREME COURT OF THE

UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue

to review the judgment below.

OPINIONS BELOW

The opinion of the United States court of appeals for the
Fourth Circuit appears at Appendix A to the petition:=and is
unpublished.

The opinion of the United States District Court for the District
of South Carolina, Greenville Division appears at Appendix B to

the petition. and is unpublished.

JURISDICTION

The date on which the United States Court of Appeals decided-
my case was July 21, 2021.

No timely petition fér rehearing was filed.

The jurisdiction of this Court is invoked under 28 U.s.c.

§1254(1).




CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

United States Constitution, Amendment V

Title 18 U.S.C. §3582(c)(1)(A)—as amended in First Step Act



STATEMENT OF THE CASE

Following the enactment of the First Step Act of 2019, this
petiticner socught cempassicnate relief from his conviction and
sentence in the United States District Court for the Distfict of
District of South Carolina. Upon submission cf petiticnmer's motion
under 18 U.S.C. 8§3582(c)(2) sceking a reduction in his sentence on
December 4, 2020.

Counsel was appointed to represent petiticner; however, counsel

did not submit any amendment or supplemeht to petitioner's motion

for compassionate relief. On December 23, 2020, the government filed

a response to petitioner's pro se motion, but did not completely ad-

. -

dress the arguments raised in his compassionate release motion. The
district court denied petitioner's motion for compassicnate release

based on the government's respense. The district court's crder then

3

1 to file a metion for reconsidera-

m

ns

[

proempted court-appeinted cot
tion which was submitted cn January 22, 2021.
The government did nct file a response to ccunsel's mction for

reconsideraticon on petitioner's behalf. However, the district court

H-

immediately issuing an opinion and order on January 22, 2021 find-
ing petitioner's health conditions failed tc establish thé extra-

ordinary and coméelling reasons necessary to reduce his sentcnce.

7t The district court additionally found that petitioner's argu-

ment that a change in law similarly was insufficient to support

extraordinary and ccmpeliing reasons to reduce his sentcnce. The

ot

district court subseansntliv found that petitioner's motion for re-

censideration should be denied based on the factors:!listed in 18

-3 -




Petiticner timely filed & notice of appeal, and was given an

infeormal briefing schedule by.the Feurth Circuit court c¢f appeals.
Petiticner's infcrmal brief was signed and forwarded to the appel-
late court on March 9, 2021, and a threée judge panel affirmed the
district court's decision in a per curiam opiniocn on July 21, 2021.
This Petition for a Writ of Certiorari follows the appelate

court's decision seeking review in this Court.




REASONS FOR GRANTING THE WRIT

+This Court should grant this petition;:vacate. :
the judgment and remand to the lower court to
apply the proper standard of review based on
the intervening change in law applicable to
his First Step'Act motion under §3582(c)(1)(A)

This Court has long recognized its power to order a grant of
certiorari, then vacate a lower court's judgment, and to remand

the matter to the respective court. See Lawrence v. Chater, 516

U.S. 163 (1996). This.process have been recognized as a "GVR Order"
and allows lower courts to essentially review an earlier decision
that it may have made, without fully considering intervening deve-
lopments in law (or existing:; requirements), which ¢could haverhad-
anzeffect on the decision. Id.at p. 167 (stating that "[w]here in-
tervenging developments, - [which give this Court] reason to believe
the court below did not fully consider, reveal a reasonable:proabi-
lity that the decision. below rests upon a premise that the lower
court would reject if given the opportunity for further considerg;
tion and where it appears that such a redetermination may dete;mine
the ultimate outcome of the litgation, a GVR Order is,...potential-
ly appropriate').

In this .case, petitioner sought compassionate release pursuant
to 18 U.S:iC. §3582(c)(1)(A), as amended by the First Step Act of
2018. The bases of.petitioner's §3582(c)(1)(A) motion was two-fold
and based on the COVID-19 pandemic and-the intervening changes in

by this Court announced in Apprendi v. New Jersey, 530 U.S. 466..

(2000); cCrawford v. Washington, 541:U.S. 36 (2004); United States

v. Booker, 543 U.S. 220 (2005); and Alleyne’v.. United States, 570
U.S. 99 (2013).




As a matter of law, courts review the denial of a motion under

§3582(c)(1)(A) for an abuse of discretion. See United States v.

Batiste, 980 F.3d. 466, 469 (5th Cir. 2020)(recognizing a court
abuses its discretion as a general matter when a defendant's re-
quest_for a reduction of sentence under the First Step Act); United=- .

States v. Holloway, 956 F.3d. 660, 664 (2nd Cir. 2020); United

States v. Sutton, 962 F.3d. 979, 986 (7th Cir. 2020); United States

v. McDonald, 944 F.3d. 769, 771 (8th Cir. 2020); see also, Pepper

v. United States, 562 U.S. 476 (2011)(acknowledging that this Court

has long recognized that sentencing judges exercise wide discretion
in the types of evidence they may may consider when imposing a sen-
tence and that highly—if not essential—to the selection of an ap-
propriate sentence is the possession of the fullest information
possible concerning the defendant's life and characteristics)(in-

ternal quotations and alterations omitted)(citing Williams v. New

York, 337 U.S. 241, 246-47 (1949)).

Significantly, the appellate court reviewed petitioner's appeal
in this matter, and simply issued a per curiam affirmance, stating
in pertinent part, that:

"Tommy Pabellon appeals the district court's
orders denying his motions for compassionate
release and reconsideration. We have review-
ed the record and find no reversible error.
Accordingly, we affirm for the reasons.stat-
ed by the district court.”

United States v. Pabellion, 2021 U.S. App. Lexis 21583 (4th Cir.

July 21, 2021)(Appended here at Appendix A).

Clearly. the appellate court failed to review petitionmer's ap-
peal under the.proper standard—which required it to determine if

the district court abused its discretion; see Cooter & Gell v.




Hartmax Corp., 496-U.S. 384, 405 (1990)(establishing a court abuses

its discretion if it based its ruling on an erroneous view of the
law, or on a clearly erroneously assessment of the evidence); see
also, ﬁgtiste, supra p. 468 (same). Consequently, in this particu-
‘lar instance, the appellate court failed to apply the proper stan-
dard of review, and completely "sidestepped" its juridisictional
responsibility in considering petitioner's §3582(c)(1)(A) claim pre-
senting extraordinary and compelling reasons for Compassiongte.Re—
lease based on his serious medical conditions and the intervening
changes in law.

It is obvious that.the lower court completely ignored is judi-
cial responsibility in properly reviewing a live case and contro-

'versy lawfully placed before it. Seee.g., United States V. Warnock,

851 F.3d. Fed. Appx. 1012, 1013 (11th Cir. 2021)(recognizing that

. courts retain jurisdiction to hear only live cases and controver=
sies under Article.III of“the United States Constitution). Especial-
ly in light of the Fourth Circuit's own precedent, which involves
its clear recognition that under §3582(c)(1)(A), "there currently
exist no 'mo applicable policy statement(.]''":=that governs a defen-

dant's motion for: Compassionate Release. United States v. McGoy,

981 F.3d. 271, 281 (4th Cir. 2020).

Because under the amended statute, a defendant can be eligible
fo relief if .the court finds that "extraordinary and compelling
.reasons" warrant such relief is a concept predated the First Step

Act; see e.g., Sester v. United States, 566 U.S. 231.(2012)(acknow-

- - . . . o - N PR ot 2la S2RQAL AN Alern
LEUR LY EVELH PLivl LU LU LiLobL Utep Awey cnat o thc JIZIols, nluye

allowed for extraordinary and:compelling reasons as a principled:

bases which could warrant a reduction in sentence).




More importantly, as stated previously, the lower court failed
to apply the abuse of discretion standard in reviewing petitioner's
case, which amounted to error and this Court should GVR the matter

so that it can properly do so. See United States v. Kibble, 992

F.3d. 326, 329 (4th Cir. 2021)(recognizing that the Fourth Circuit
has not decided in a published opinion what standard governs its
review of a grant or denial of Compassionate Release, but applying
the abuse of discretion standard).

In Kibble, the Fourth Circuit held that COVID-19 spread in the
Federal Bureau of Prisons amounted to extraordinary and compelling
circumstance which could warrant §3582(c)(1)(A) relief. Id. How-
ever, not only did petitioner set forth his extraordinary and com-
pelling reasons-he set forth were based on COVID-19—which raised
health concerns due to his verifiable serious health conditioms,
i.e., Diabetes, Asthma and Obesity increasing his chances of suf-
fering fatal complications from COVID; petitioner additionally set
forth the fact of intervening changes in law as reasons to reduce
his current sentence.

It is beyond dispute, that courts hvae relied on non-retroac-
tive changes in law to support reducing a defendant's sentence un-
der §3582(c)(1)(A), as amended by the First Step Act. See e.g.,
United States v. Stanback, 377 FuSupp.3d. 618, 623 (W.D.Va. 2019)

(joining other courts in finding Apprendi and Alleyne are applica-
ble to the First Step Act in the context of §3582(c¢)(1)(A)); see

also, United States v. Maxwell, 991 F.3d. 685 (2021)(citing United

States v. Ware, 964 F.3d. 482, 4389 (bth Cir. ZUZU) " ln tne PF1lEst

Step Act, Congress has provided express authority to disturb the

finality of [a defendant's judgment] and has done so without limit-
5]




ing the consideration that the Court may coﬁtemplate in utilizing
this authority").

Consequently, other non retroactive laws were found to consti-
tute extraordinary and-compelling reasons and viewed as sufficient
intervening changes in law to support.under the First Step Acti
See McCoy, supra (acknowledging that the Fourth Circuit took a view
that a disparity in sentencing which resulted from an intervening
change in law by the amendment to eliminate stacking in the con-
text of §924(c) can support an extraordinary and compelling reason

for release); see also, United States v. McGee, 992 F.3d. 1035, 1048

(10th Cir. 2021))adopting a middle ground in determining that dis-
parities in a case resulting from a non retercactive change in law
which can serve along with other rationales for early release that

are based on extraordinary and compelling reasons); United States

v. Black, 999 F.3d. 1071 (7th Cir. 2021)(stating a primary concern
with whether a court shouldweight changes in law when applying the
§3553(a) factors after identifying serious medical concerns as an
independent extraordinary and compelling reason for release).

- These principles should have been recognized and weighed -in -the:
appellate courtfs review of petitioner's compassionate release claim
based on the intervening non retroactive change in law concerning
the improper testimonial evidence used to convict him; See Whorton

v. Bockting, 549 U.S. 406 (2007)(finding Crawford v. Washington,

decision held not to apply retroactively to cases that were final

on direct. review), in the same manner other non retroactive cases

1 L. LT 2 LA 2 L M e Memaide AL At A TE ik O demm At CmmAn C+armhanls
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supra; and Maxwell, supra.



Clearly, the lower.court's:failure to apply the proper abuse

of discretion standard in reviewing the district court's denial
of petitioner's First Step Act motion seeking compassionate release.
should:prompt this Court to exercise its power to GVR the:matter.
- This would allow the lower court to properly review petitioner's
claim for compassionate release based on his serious health issues
and the Crawford error during his trial in the context of §3582(c).
Especially given, that without the excludable testimonial evidence
presented at his trial no reasonable juror would-have convicted him.
Moreover, the failure of the appellate court to properly review
his issues sought to be reviewed on appeal under the First Step Act,
not only amounts to an abuse of discretion—but violates this pro
se petitioner's fundamental right to the due process of law which
requires that he is given an opporutnity to be heard. See Mathews

v. Eldridge, 424 U.S. 319, 333-34 (1976).

In sum, this Pro se Petitioner respectfully seeks this Court

liberally;construe these pleadings under Erickson v. Pardus, 551

U.S. 89, 91 (2005), and Grant, Vacate and Remand this matter to the
Fourth Circuit so that-it can apply the proper standard in review-
ing his case by fully’considering the intervening change in law
that could have effectéed. its decision to deny his First Step Act

motion.
CONCLUSION

This Petition for Writ of Certiorari should be granted.

Respectfully submitted,

s /%%A

Wr Tomnly Pabellon
Pro se Petitiomner
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