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FILED
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itution

UNITED SIATES DISTRIGT COURT
" FASTERN DISTRICT OF CALTIFORNIA

UNTTED STATES OF. AMERICA

0o

) Case No. 1 14- GR-158-LJO~SKO—1

Plaintiff/Respondent, MOTION 'm VACATE, sm: ASIDE, OR
Ve 'zau.sc.§2155 AND FOR THE
s - APPOINTMENT OF mUNSEL PURSUANT
RENE ANTONIO MARTINEZ.

Defendant/Pe

') 10 THE CRIMINAL, JUSTICE ACT,

) 18 U<5.C.. § 30064, et seq.
titioner. ‘

CERTIFICATION: t
COMES NOW, the ¢
rioves the Honorable C4
the Judgment of Convid
The interest of
court appoint him leax
§ 30064, et seq. to fd

his motion is timely filed.

lefendant RENE ANI'ONIO MARTINEZ, proceeding pro: se, and

urt for an Order pursiiant to 28 U.S. ¢, § 2255, vacating

tion and Sentence entered in the above captioned matter.

justice so requiring, the Defendant algo prays that the

med counsel pursuant to the Criminal Justic Act, 18 U.5.C.

inther further develop and perfect the-issues raised

heréin, .and to Supplexnent this motion accordingly.

This motion is
papers ‘and records on
argument, or eévidérice

DATED: -September 1, 2017.

based on the follbwiﬁg.’MEmorandmn of Law and Facts, the
file in this matter, and on eny additional briefing,
L_the court entertains.

. Respectfully Submitted,,

Qme MAV(‘W\ =
Rerie Antonio Martinez
Reg. No.. 20735-111
Taft Cotr. TInstitution
P.0, Box 7001
Taft, CA 93268
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I. FACIS

Deféndant. Rene
plea agreement to. one
of 8 U:8.C. § 1326(a)]

months imprisonment.

58-.J0-SKO Docuiment 36 Filed 09/11/17 Page 2 of 11

MENORANDUM OF LAW & FAGTS

Antonic Martinez pled guilty without the benefit of a
count of I‘lleg._:al Reentry afte Deportation, in violation
On September 2, 2016 this court sentenced hif to 4l
Docs $#24). In a letter to- the court which was filed in

October 2016, and a "'
proffered that he was
months imprisonment,

for not allowing him ¢

to do so. Id. Accordis

defendant requested th

his. in ‘accordance witH

~ ‘This court cong

his sentence. Accordir

cuationed: defendant tlj

tion for Reconsideration” filed March 2, 2017, Defendant
'O‘ffere;:l a fast-track plea agreement for a term of 24
Doc. ## 29 & 30)., and thdt his attorney was ineffective

o. éccept that plea agreement- despite his repeated request
lgly, in his March 2, 2017 motion for reconsideration, the
it the court reconsider his 41 menths sentence and sentence
| the plea agreement offer of 24 months (Poc. #30 atl).
,tmedfvpefendant‘s Filings as a § 2255 motion attacking
_gly, in an Order -entered on April 24, 2017, the court

lat it would constiue his Filings as a § 2255 motion

attacking his se‘nt‘:et’xcé. ; and dapgers involved if the court: construed them as. .

such; The court provid

filings, and gave him.

of the court (Exibit

led the defendant with the opportunity to withdraw his

luntil May 26, 2017 to do so. See April 24, 2017 Order
1), In a "Motion-to' Withdraw" filed Way' 16, 2017,

defendant subsiquently wi‘tﬁdréw his prior filings. (Exhibit 2). He row files

this instant motion td

28 U.S5.C. § 2255, And

perfecting the numeroy

vacate his conviction and sentence pursuant to
request the appointment. of counsel to assist him in

s issues raised herein. He also request that the court

grant hip leave to supplement. this motion accordinglys

ER87
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A prisoné):.vméy test the legality of his conviction and/or sentence by

uant to 28 Ui5.Cv § 2255 in the district cour‘ii which

Filing a petition pux
sentenced him. United|States v. Condit, 612 F. 9d 1096, 1097 (10th Clr. 1980) -
The purpose of Section 2255 is to provide a methiod’ for determining the validity
of a j‘ud‘gmeﬁt by the ¢ourt which imposed the sentence. Johngon v, Taylor, 347
P.2d 365, 36 (10t Cir. 1965). See also Lorentsen v, Hood, 233 F.3d 950, 953
(9th Cir. 2000)3 Hatrison v. olliso'n; 519 F.3d. 952, 958 (9th Cir), cert. deriied
129 8. Ct. 254, 172 L\Ed: 2d. 192 (2008). Sectien 2255 remaine "the exclusive
remedy for testing the validity of a judgment and sentence; unless it is
inadequate or iheffective.{“ Td. Seetion 2255 authorize the court to vacate,

set aside; or correct| a sentence it it is unconstitutional, jllegal, in excess
of the maximm author j zed by law, ot otherwise subJected to collateral attack,
Motions under § 2255 are subjected to a one-year statute of limitation. As
applicable here, that|period began t;o run after September 2, 2016, the date

on which the defendant's sentence became final.

TII.  ARGUMENTS

The Defendant,| hereinafter refered to as "Mg, Martinez'', does noétiréad;

write or speak English: He is-currently housed at Taft Correctional Instltutlon
in Taft, California, and is. belng, aas:Lsted in this mgtter by & fellow inmate.
‘However, because that inmate is ot a party to this case, and because Mr.
Martinez lacks the transcripts of the proceedings in this matter, properly
framing the numerous. issues in this motion is ci’if.fic_ulty‘. Nonetheless, he
advarices the following arguments and humbly request leave of the court to
supplement them aften transcrips of the relevant pre-senténce proceedings are

obtained, and/or the jcourt dppoints counsel to représent hif as requested,

"~ App.64 ER88
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reversal of

on the errenou

ie United States Gonstitution, which warrants
s conviction and sentence.. L

s dendied effective assistance of counsel as:

jected a Favorable plea offer of 2daonths base
- adyice of his attormey.

It is well settled that 'the decision to reject a plea bargain offer

and plead not guilty is a vitally important decision and a critical stagerat

which the right to effective assistance of counsel attaches." Turner v.
Calderon, 281 F.3d 851; 879 (9th Cir. 2002)(quoting United States v. Zelinsky,

689 F.2d, 435, 438 (1982)). To establish a constitutional viclation based on

ineffective assistanc

coursel's representat

. of counsel; & petitioner mist show that (1) that .-

ion fell below and abjective standar of reasonableness,

and (2) that cq\msgﬂ‘ﬁ deficient performance prejudiced the defense. Strickland

v, Washington, 466 U,

Counsel’s failure to.

5. 668, 692, 69, 104 S, Ct. 2052, 80°L. Ed. 2d 674 (1981).

communicate a favorable plea offer or unreasonable advice

that causes a favorable offer to be yajected constitutes unreasonable perfor-

mance within the mean
Lafler v. Cooper, 132
132 5. Ct. 1399, 1408
Sanchez, 222 F.3d ’105

Here, the gove

ing of Btrickland, and also vialate_s the. SiXtﬁ Amendment .«
§. Ct. 1376, 182 L. Ed. 2d 398 (2012); Missouri v. Feye,,
, 182 L. Ed, 2d 379 '6201"2‘),; and United States v. Rivera-

7, 1060 (9th Cir. .2060)1 !
roment of fered Me. Martinéz-:a plea deal of 24-months.

1}

while not binding on the court, that -deal would havesbound thé -gevernment from
arguing for a sente:t\greate‘r than 24<months. The deal would have also

profiibited the gove
which would adversly

ent for discussing any facts outside of the charges

influence the court's decision at sentencing. Nonetheless,

Mr. Martinez's cou_nsil adviced him to teject the povernment's plea offer

becaiise "24 months i

plea, because 24 mon

.the maximun [he] would receive if [hel make ar open

hs is [his) guideline maximun'": Counsel further advised

: @ App.65
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hiw that "because 24—n]onths- is the guidelines maximim'', he would be able: to

argue for ""a lower ser
plea offer!". An‘d’ that
oppose that argument a
is the maximum end of

government's. plea vffd

terice at sentencing if he rejected the government's

‘_the‘ Tuokst éase scenatic” would be that ‘the govertiment.

nd gets the "24-months they are asking for"; since that
is guidelines. However, that if he vere to accept the

r he would be prohibited from arguing for lower than

24-months af sentemcin

s without "breaching the plea deal". This advice by

his attorney was ciearly' errenous, prejudicial, and well below.the s’tand'srd

or reasonableness »éxpé

First, M¢. Mart
him that the applicabl
~ for. a maximum of 'zach
appreciate the basic s
applicability to his/H
certainly unreasonable
619 F.3d 1252, 1259-6C
(9th Cir. 1989); Unite

and Baumann v. United

cted of competent counsel ,

inez's attormey incorrestly and knowingly misadvised

e Sentencing Guideliries range foz:- his‘offense-‘cal“led.
nths -impfiéohmenta~ Courisel's failure to understand and
tryctue and mechanics. of - the V.Sentencing Guidelines

er client is nothing short of incompetence and is

> under prevailing norms. United States v. Washing rom,
(10th.Cix: 2010); Blair v. Mcharty,. 896 F,2d 436

. _'S',tat:'es v. Vasques-Navarro, 902 F.2d 1391 (9th Cir. 1990);
States, 692 F.2d 565, 581-81.(9th Cir. 1982): Counsel's

advices that Mr. Marti

inez vas facing a maximum of 24-months was & Ygross

miscalcilation" of the facts. and the law which Watrantsf yeversal. See Bedolla

Gami& V- Runnds) ¢

X4 WL 1465696, (N.D. Cal., June 2%, 2004), aff'd, 143 F.

App'x 38 (9th CEr. 2005).

SEGOnd, Mr. Ma

performance.. Had he

and indeed was more tha

agreement, he would b

tinez was prejudiced by his by his attorney's defficient

howri: that he could be sentence: to more than 24-months,

likely to so be without the benefit of a plea

ve accepted the plea offer. However, resting on his

attorney's advice that his maximum sentence was the 24-months offered by the

goverpment; Mr. Martinez rejected that plea offer and instead entered an

- ER90
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open plea.of guilty. Iu response the government argued at sentencing for &
higher sertence than that offered in the plea offer, and introduced facts
to support its request‘for..a higher sentence. Had he aqcepted. the plea offer,

the government would have been prohibited from make those argunenis and would

ending the agreed. upon sentence of 24-months. As
this court is dware from its day to day observations in the courtroom, unless
exceptional circurﬁstanlfzes g0 canpéllin , courts. generally honor the terms of
plea ‘agxee“meﬁts in the spirit of the law. Indaed the court encotirages the
resolution of criminal|matters via "p'lea agreements.
II) Mc. Martinez's counsel deff1c1ent performarice. deprived him of an

understanding of the law in relation to. the facts which renders

his guilty ples, at minimm; unknowing and involuntary

It is also well] settled that for a ‘g,uil!:y plea. to be constitutionally
valid a defendant must) possess and understanding of "the 1aw in gelation to
the facts''to which he'jis ‘pleading guilty. Boykin v-~Aiébéma, 395 U.5. 238,
243 n.5, 89 §. Gt. 1709; 23-L. Ed. 2d 274 (1969). A guilty plea is only valid
if it !"represents a voluntary and intelligent choice among thé alternative
courses of .acti‘on oper] to the defendant." North Carolina v. Alford, 400 U.S.
25, 31, 91 S. Ct. ‘1‘60,: 27 L. Bd. 2d 162 (1970)+ This ina‘ludés the defendarit

being accurately informed of the potential senteces he faces. Id, "Because

a guilty plea is an adnitssion of all the elements of 4 formal crimina chaige,
it cannot be truly vo uﬁta’ry unless the defendant ,_pos'sessés' an ‘understanding
of the law in relatior to the facts, Id, "[Tlhe Constitution insists , among
other things, thét the defendant enter a guilty plea [with) sufficient
awareness of the relevant.qi%cmnstances and likély; consequences.' United States

v. Ruiz, 536 U.S. 622) 629, 122 S. Ct. 2450; 153 L. Ed. 2d 586 (2002).

:App.67 ER91
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In addition to inproperly misadvising Me. Martmez about the Sentencing
Guidelines range applicable to him, and the max:unum sentence he could receive
if convicted, Me: Martivez's counsel failed to investigate and properly advice

hlm regarding his ability to challenge the dep_ortatioﬁ ordex as a defense to

his criminal prosecution, Counsel had been made avare that the deportation

order was being challenged in indéperdent proceedings as being constitutionally
infirm. However, counlel failed to .iﬁVestigate that matter, or even as much

as infori Mr. Martinez that He could mourt a collateral attack on that

Ordér should be: progeed to -trial. Had he been aware that he could attack the
deportation order if He proceeded to trial, in light of his attorney's advice
that tie was facing 24{months maximum, Me, Martinez would have proceeded : Lo
trial. Moreover, given the fact that te is currently attackmg that deparation
order in seperate progeedings, and is highly likely to succeed, it is clear

that at minimum, at tk

e time he plea guilty he-did not possess of understanding
of the law in rslationm to the Ea‘lzts. ‘

Indeed it goes j:'thout repeating that it is the duty of eVery lawyer to
conduct: a prompt investigation of the circumstances of the case and to explore
all avenues léadings to facts relevant to the merits of the case and the
penality in the even of conviction. That duty exist regardless of the decused's
adnission or statements to the lawyer of facts c‘ohsistui;ing ghilt or the
accused's stated des‘iie to plead guilty. American Bar Association, Standards
for Criminal Justice 4-4.1 (2d ed. 1982 Supps ). M. Martinez's counsel failure
to investigate the un?erlying removal order, Mr. Martines's repeated claims
that he was wrongfully deported, and/or to inform him that Such a collateral
attack is a viable detgnse,._deprleVed him of an understanding of the law

in relation to the fatts and rerders his guilty plea involuntary, in addition

App.68 @ ER92
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to making it abandant’
of counsel guaranteed
therefore warra'nted

B M
supplemental

A district cow

petitinn brough undex

56-LJ0-SKO  Document 36 Filed 09/11/17 Page 8 of 11

ly clear that hé was - at minimm - denied the assistance

by the .5, Consitution. Reversal of the conviction is

The (‘ourt should ‘appoint counsel for Mc. Martirez and allow
briefing of this mattter.

b st grant a hearing todetermin the validity of a

Section 2255, "[ulnless the motiona and the files and

vecords of the ecase conclusively show that the prisomer is entitled to mo-

releief." 28 U.5.C. §
(9th Cir. 1994). In-o
a petitioner alleges
(2) the petition, £il

2255, see United States v. Blaylock, 20 F.3d 1458, 1465

her words, an evidentiary hearing is requirved if (1)
Facts, which, if true would entitle him to. relief; and

55, and recordof the case carmot conclusively show that

. the petitiover is {entiriled to nio relief. United States v, Howard, 381 E.Bﬂ

873, 877 (9th Cir. 20|

Here, Mr. Mart

him: to relief pursuant

D4),

inez has stated claims which, whé‘n proven, would entitle

to the teachings of Frye and Laffle, supra. However,

Mg. Martinez is cuL:fem;‘ly ibcarce’_rated, lacks the transcripts of

the relevant. proce

Ed_in‘g_s rnecessary to further prove his claims

(eg' . the transcript of thé sentencing proceedings in this matter),

does not speak, write or read emglish, and is currently being

assisted by a fellf

W inmate who is not a party to this case, and

who lacks. suﬁflclept information to properly frame thé legal and

factual arguments: sufflc.leut ta ensure that Mt. Martinez claims

and rights are pro
regarding what M.
did not file a dir

as about the other

tected. At minimum, because there is a dispute
Martinez's counsel told him; and why he/she

ect appeal as requést by Mr. Martinez, as well

issues raised herein, an -evidentia-ry»haaring - ot
App.69 | ER93
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a limited one =~ isvnedessary t6 resolve these questions. See
Uhited States v. Burrows, 872 F.2d 915, 917 (9th Gir. 1989).

Rule 8f(c), Fed. R. Govérhiﬁg § 2255 cases, provides that the

court musp-appbintlcquﬁgel to represent petitionér‘fot evidentidary
hearing purpoées, Accordingly, Mr, Martinez humbly,prays<ﬁhat the

court appoint him |counsel to répresent hifm in this matter.

I1I. Conclusion
er;.Marbinez is Beﬁore:the‘court pro se. He does not speak,

read, or WritéﬁEn'lish,:and is being assisted in this instant

motion by a ﬁellQ,*inmate at the facility w&eréAhe is detained..

He has no other remedy for correcting his sentence other that this

petition for Writ%o£~habeas-cerpus.‘ﬂe_has made no other application

for writ of habeas cofpus to any other court or judge. He has made

many colorable arguements wwhich, if ruléd in his favor will result

in his conviction‘land sentence being vacated. Includigg specific

instances of his attorney"s ineffectiveness. Thesé facts will

further be developed by counsel for the defendant in supplemental
breifing - when‘aépoinped'by the court.

WHEREFORE, |in the interest of justice, and good cause being
shown, Mt. Martinez humbly prays that this court, at minimum, aépoint
him learned counsql to aid him in developing h1s arguments and factual
allegations. Permlt suyplemental brleflng by said counsel, and. conduct
an appropriate hedring thereafter -~ should the court determine that ore
is so neceéssaty.

At the conclusion thereof, that the court issue an ‘Order vacating

A%%{O ' ER94
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his guilty plea and sentence, and permit him to either accept
the government's plea offer or proceed to Erial in this matter.

DATED: September 1, 2017 © Humbly Submitted,

ﬁ921»4a~ A%kuikvxcgl
Réne Antonio Martinez
Reg. No. 20735-111
Taft Correctional Inst.
P,0. Box 7001

Taft, California 93268

App.71@ A ER95
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| VERIFICATION
State of CALIFORNIA y o .

). s o
County of KERN ) |
A ;

I, RENE ANTONIO MARTINEZ, Defendant/Petitiomer in the foregoing
matter, hereby ceirtify that I have requested the preparation of
the foregoing by | fellow inmate. I do not read, write or speak
ENglish, but believe this motion to be expressirg all that I have
conveyed to that‘ﬁnmaﬁé;

Signed this 1 day of-daeaet 2017. Lavra. Ma;»lmg

‘ Rene Adtonio Martinez

Reg. No. 20735-111

Taft Correctional Ifst. ;
P.0, Box 7001 ’
Taft, California 93268 ‘ =

T LTS

‘ER96
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'PHILLIP A. TALBERT

United States Attorney

'VINCENZA RABENN

Assistant Unifed States Attorney
2500 Tulare Street, Suite 4401
Frestio, CA 93721

‘Telephone: (559) 497-4000

‘Facsimile: (559) 497-4099

-Attorngys for Plaintiff -
TUnited States of America

IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,
Plaintiff,

V,

ANTONIO RENEE MARTINEZ,

Defendants,

CASENO. [:4-CR-158-LI0

GOVERNMENT’S OPPOSITION TO
DEFENDANT RENEE-MARTINEZ’S 28 U.S.C.
§2255 MOTION

GOVERNMENT’S OPPOSITION TO DEFENDANT RENEE MARTINEZ'S 28 U.S.C. §2255

MOTION

' GOVERNMENT’S RESPONSE TOETITIONER'S App.73 ER103

S8 UBC. § 2255 MOTION .
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i violation of California Pénal Code (“*CPC*) §.288(a). (PSR p. 5). On September'9, 1992, Petitioner

‘pled no contest to fhe charge. (1d.) He was séntenced to six months’ imprisonment and three years”

probation. (Jd.)
Tn November 2000, Petitioner was arrested and charged with aggravated assault with-a deadly
weapon (a baseball bat) inviolation of CPC § 245(2)(1): (PSR p.-6) On. May 16, 2001 he was convioted

of this offense-and, when considered with s previous § 288(a) conviction, sentenced to serve a total of

sever years in prison by the eriminal court. (%.)

The Department of Homeland Security chiarged defendant with being a deportable alien, citing

‘both of flie‘above convictions. (Bxh. Gy On March 29, 2005, an immigration judge found the defendant

‘deportable as charged by “clear; uniequivocal, and conyinéing evidence (See Exh. D)

On April 2, 2015, defeidant filed & motion it California state court seeking to vavate his §

11288(a) conviction: The gravameti of the motion Wag that defendant was not adyised by his counsel of

j any immigration consequenees of a guilty plea as tequired by CPC §-1016.5. (See Exh. E) On May 18,
2015, the California court granted the motion and vacated the § 288(a) conviction. (See Exh. F). -
:Ho"wever, there is 1o indication in the recoid that defendant has ever attemptéd to vacate his § 245(a)(1),

conviction, Accotdingty, that conviction remains valid.

On October 23, 2015, the immigration judge issued a de¢ision denying defendant’s motion to

reopen his immigration proceedings. (See Exh. G*) The immigration judge ultimately determined that.

|| Petitioner failed to set forth a prinia facic case of eligibility for underlying immigration relief, because
Petitionet’s § 245(aj(1) conyiction was still valid, (Id.) Defendant appéaled to the Board ofﬁnmigraﬁon
‘Ap'pea]"s (*BIA™), and-on Deceniber 30, 7015, the BIA dismissed defendant’s appedl. (See Exh. HYY

~ 1Counsel for the 'gdﬁérmnent is informed and beligves that this document is considered
“Restricted” by the Immigration Courts. Accordingly, this document will be provided separately to the
court and counsel bt will not-be included iu the public filing.
2 Counsel for the government is informed and believes that this docurment is consideted

“Restricted” by the hnmigration Courts. Accordingly, this document will be provided sepatately to the
|| court.and counsel but will iot be included in the public filing, .

3 Counsel for the government is informed and beliéves that this document is considered

"‘Restﬁcted."" by the Emmigration Courts. Accordingly, this document will be provided séparately to the.
court and counsel but-will not be included in the public filing,

4 Counsel for the governnient is informed and-believes that this document is conisidered
“Restristed” by the Tminigration Courts, Accordingly, this document will be provided sepatately to the

7 ER112
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Defendant then filed an appeal of BIA s decision before the Ninfh Cireuit, whicli is still pending.
(Aﬁmni&RMQ Martinez v: Jeffrey B. Sessions, Case No. 16-70247.)

D‘cfendant’s:ﬁarguﬁieﬁt that e could have collaterally attacked his underlying order fails to-

‘satisfy both the second and third prongs of 8 U.S,C. 1326(d). As to the second prong, defendant hias

failed to:show that he has been imptoperly deprived of the opportunity for judicial review. As to the
third prong, the defendant has failed to shiow the fundamental unfaitness of the undetlying removal order

;b‘epause it was based on both the vacated §288(a) conviction and the §245(2)(1) conviction.
. Accordingly, defendant would have failed the threshold test to collaterally attack is removal order.

Recatse the deferidant would not have been able o present the defense that he claims his

attomney failed to advise him of, and that defense woiild have been ultimately unsuccessful, defendant

{bas suffered no prejudice.

V. CONCLUSION
For the-reasons stated aboveé and in the record; thie Court should deny-defendant Mr: Reriee
Martinez’s 28 U.8:C..§ 2255 motion.

Dated: November 24, 2017 PHILLIP A. TALBERT
United States Attorney

By: _/s/ VINCENZA RABENN
VINCENZA RABENN
Assistant United States Attomey

courtr,a‘nd' counsel bt will not be included in the public filing.

‘GOVERWMENT'S RE'QEO’NS’E TO PETITIONER'S 8 ERIT
2811,8.0. § 2255 MOTION App.75
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The undersigned; Kevin G, Little, hereby deélares as follows;

1. ') aman attoney admitted to practice In the Staterof California‘since December 4, 1990,

2. lama1990 hanors graduata of Harvard Law Schiool. | have been self-employed as an attorney
sice 1993, Prior to starting my own practice; [ was an assdclate at 0'Melveny & Myers In Los
Angeles, tlerked for the Hon, Consuelo B. Marshall 6f the Central Distrlct of California, and alsa.
clerked for the Hon. Cecil F. Poole of the Ninth Clreuit Court of Appeals.

3. I'Have practiced criminal-défense, including federal ciiminal defense, since 1993.-1 have never
been foundto have béen ineffective In my representation of any criminal defendant.

4, am fluentinthe Spanlsh language, and | have. représentad numerous Spanish speakinig only
defendants over the years without any problem making myself understood or undérstanding
then,

S. In connection with prepating this declaration, | have refreshed my memory of petitionir
Antonlo Rene Martinez's case by reviewing my. electronic ﬂle, my paper file; and my électrotilc
mail directarles pertaining to him.

6. On September 10; 2015, | wis cohtacted by the Federal Defender's Office regarding accepting
an appointment 1o handle Mr. Martinez's case. Mr. Martinez was charged via aduly 2014
indictment with a.violation of 8 U. S C, §1326, for beinga deported alien found within the
United States. It was also alleged that Mr. Martihez was: deportéd after having been convicted
of oneé or more aggravated felonies. Mr. Martinez was arrestéd in the Northern District in
August 2015 and was order transported to this District pursuarit to F.R.Cr.P. 5 on August 31,
2015,

7. As part of the initial information | recelved from the Federal Defender’s Office, | learned that: Mr.
Martinez's family hiad already hired state cotirt eriminal and immigration attorneys to represent
Kifn.. T was further informed that: his.criminal attorney; Tom DeRemegio, Esy., had already
succeeded in having one of Mr. Martiriez's two state felohy convictibhs set aside, and was
actively working o gettmg the other one set aside. Attached are tWo emalls | received fram tha
Federal Defender’s Office on Septemiber 11, 2015 infarming me of those facts. See Attachment,
PPA 1"5\

8. As part of my Initial effarts tn represent Mr. Martinez; | contacted-and canferred with bath Mr.
DeRemegio and the immigration attarney; Frank P. Sprouls, about what speclﬁcally they were
dolng for Mr. Martinez; Mr: DeRernegio Was attemptingto have Mr, Martinez's sole tethalning
felony conviction set aside on the basis that Mr. Martinz was not advised of the immigration
eonsequences of his guilty plea, and Mr; Sprouls was appealinga denfal of a petition for waiver
of deportation, and was also hopingtofile a new Immigration petition seeking ta set aside Mr.
Mattinez's.original order of deportation if Mr: DeReimegio succeeded in setting aside M.
Martinez’s sole remainlngfelony cohwviction, which was & ctima involving moral turpitude and
was the apparent basis for his original deportation.

9. While | practicemany types of law, | certainly do nat hold myself out to be an expert in
Immigration law. Fhave never had an immigration client, and | have.never appeared Irian
immigration ferum. Mr. Sprouls, however; did represent that he was an immigration specialist
and further represented that he had a plan to ohtain an order or other refief that would allow
Mr. Martinez to remain lawfully.in the Unfted States,

10). | spoke with Mr. Martinez.and several members of his family frequently about his case, both-in
person and by phone, Ivisited Mr. Martinez at léast threé times in the Lerdo Jail and Fresno
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County Jail and | also spoke with hefore or after most, If not all, cotirt appearancesin the United
States Marshal's Office. Mr. Martinez's family mernbers would spgak with me by phone, and
they wouldalso:attend court appearances and speak further with me before and aftErwards.

I can state without a doukit that Mr. Martinéz and his family were uniforinin their desire to

reject the fast track plea agreeriient and instead delay the federdl crlininal proceedings so that

Mr. Martinez would have a chance to abtaif positive results i his refated state court criminal

and imnilgration: proceedmgs. My understanding was that. Mr, Martinez made this decision

bothi biecauise his ottier attormeys’ success could give him a thance to remain:lawfully In the

United States and also beeatise the setting aside of his sole remining felony conviction could

have a positive impact on his federal criminal case.

12, liv connection with my initial court appearance on Mr. Martinez's behalf on.September 14; 2015,
I recelved a “Fast track” plea offer, which I'went aver with kit in detall. At that time, Mr.
Martinez's “fast track” jiresentence report was still pending, but | went over that with himin
detail.as well after it bacame availabla to me:, | al$o relayed iy in-pérson aid email
communications-with the then-assigned prosecutor, Mia Giacoriazzl, to Mr. Martinez during our
meetings. Based o all those communications, there is no doubt i my mind that Mr. Martinez
well'understood-that he could passibly receive as low as'a 24-mignth seritence if he accepted the
“fast track” plea offer. It should be noted, however, and | so aduised Mr, Martinez, that a “fast
teack” plea agreement in no-way guarantees that a defendant will receive 24:months, only that
the gaverniment will make-a “fast track motion” that could potentially result in-a sentence as low
as24 months. In my expérience, many “fast track” defendants recelve sentences greater than
24 mariths: A copy of the fast track plea-agreement is attached, Attachment; pp. 6-18.

13. Given My, Martinez's Very close hond with hisfamily; } undarstood very'well that Mr. Martinez's
highest priority was to maintain a chance to remain lawfully In the United States. That was
mare important to him, far more; than obtaliting the lowest. possible federal séntenge, or
resolving his federal case quickly. Mr. Martinez did not accept the “fast track” plea offer
becaitséhe was hoping to obtaln positive results from Mr. DeRemeglo 'sand/or Mr. Sprodil's
efforts that would not only benefit him potentially in his fedéral criminal case; but, more
important; permit him: potentfally to-remain lawfully In the United States. Mr. Martinez
expressed this:aspiration numerous times in cléar and unequivocal terms.. | have: no doubt that
Mr. Martinez kiiew what heé was turning down,.and made his decision knowihgly. dhd.
intelligently. BecauseMr. Martinez’s criminal'and immigration attorneys. indieated.that they
needed time ta accomiplish thelr éfforts, paiticularly Mr. DeRemegin, Mt. Martinez was content
to delay his federal criminal.case as long as possible. | attach emall correspandence with Mr:
DeRemegio-confirming the reason for thé postponemént of Mr. Martinez's federal criminal case.
-A,t';achment, p. 27-28;

14. | am attaching an electranic mail string thiat | had with Ms. Glacomazzi in the fall of 2015, In
which I explained that it was my cllent's wish to.continue his federal eriminal case and not
acceptthe fast track affer by the deadtine Imposed becatise of the possihle results of his'then-
pending state-court and immigration proceedings. This postponement and non-acceptance:
were with Mr. Martinez’s full knowledge and consent. Attachment; pp. 19-26.

15. The pattem af continuihg Mr. Martinez's federal criminal case continued inta the spring of 2016,.
for the same reasons expressed-above. Attachiment, pp: 29 30 34-35. In May.2016, Mr:
DeRemeglo’s motion to set aside Mr, Martinez's rerialning state felony conviction was denled,

11
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and-at that point it became obvlous that thase éfforts were riot goihg to he successful, at least
.at the trial levé), In'then bécame infeasible totry to contine Mr. Martinez’s federal case
further; and we had to-decide how to resolve it. See Attachmerit, pp. 36-40.
16. Even at this point; Mr: Martinez remiained adamant that he did-not want to waive il appeals
and was still hopeful that e might racelve ralief in his state court criminal p’mceedlhgs that
might enable him to remain in the United States lawfully and perhaps also. positively impact his
faderal criminal proceedings and afford hirn a basis for post-conviction relief. During these
conversations, ) related to Mr. Martinez that it was passible to attack the deportation-at frial;
and'we discissed the feasibility of such a defense to the 1326 charge. Mr; Martinéz also wantéd
1o pursue an argument that he should receive a downward departure based on ha\nng sefved
approximately three years I custody on his overturned state court conviction. I'had numerous
discusslons with Mr. Martiriéz about this issue, and he made a:knowing and intelligent decision
ta reject then: praposed plea offer: and instead retain his right to appeal. ot.collaterally attack, or
seek judgmerit relief of his federal conviction and sentence, E-mail correspondenge consistant
with'my recollection is;attached. Attachment, pp. 31-34, 41-47,
It Is also worth notihg that when Mr:- Martinez was looking at euther pleadlng tothe countof the.
indictment without an agreetment (a “stralght up” plea) pr pursuant to the “ron-fast track”
agreement offered by the. governmént in July 2016, the probable sentencing range was 33-to 41
ronths. Email correspondence reéflecting the parties! understanding of that range is attached,
Attachment, pp. 61-70; The “hof-fast track” plea agreement is also attached. Attachment, pp.
48- 60
18: Mr.-Martinez also contends that | misadvised him as to the applicable Sentericing Guideline
range, and that 1old him the maximum he could receivé was 24 months. This is simply not so. |
explained to Mr. Martinez numeraus times that he could be facing a much:higher sentence
based'on a “stralght up” plea. Attached is & provisional sentencing calculation | went over with:
Mr. Martinez I May 2016, which indicated that he was facing as much as 57 manths
imprisonment, Attachment, pp. 71-72. | also attach & summary of the metadata of that
docurnerit shawing that it wés creatad on May 2, 2016, Attachment; p. 73, 1 simply never‘iold ‘
Mr.-Martinez that his maxiium exposure was 24 months.
19, Ifcalled as & witness, | could truthfully. and competently testify to the. foregoing based ofi-my
own parsonal knowledge. |also verify that the-documents included in the accompanying
attachment and true and:correct copies of the originals.
Stated under penalty of perjury in Fresng, California this 19 day of October, 2017,

17

-

Kevin G: Little
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BENJAMIN B. WAGNER
-Opited States Attorney

MIA A. GIACOMAZZI
Assistant U.S5. Attorney
2500 Tulare Street, Suite 4401

| Frespo, California 93721
' Telephone: (559) 497-4000

Facgimile: (559) 497-4098

Aktorneys for the

United States of America

IN THE UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA'

'UNITED STATES OF AMERICH, } CASE NO.1:14-CR~158 LJO SKO
, )
PlaintifE, ) , . ' ,
) MEMORANDUM OF PLEA AGREEMENT
v. ) PURSUANT TQ RULE 11(c) OF THE
: _ ‘ _ ) FEDERAL RULES OF CRIMINAL
ANTONIO REWE MARTINEZ, ) PROCEDURE
)
Defendant. )
3
)
)
)

Pursuant £o Rule 11(c) of thé Federal Rules of Oriminal

1Précedure, the United States of Americd, by and through Benjamin B.

Wagner, the Unitiad States Attorney for the Eastern Distriect of

 Ca1ifcrnia, and Assistant United states Attorney Mia A. Glacomazzi,

and defendant, Antonio Rene Martinez, and his attormey have agreed as

- follows:

1, Scope of Agreement

This document coptains the complete Memorandum of Plea Bgreement -

‘CﬁPlea Agreement"”) between the United States Attorney's 0ffice for

the Hastern Districk of Califprnia (“Government”) and the defendant
regarding this case. This Plea Agreement ig limited to the United

States Attorney’'s Office for the Eastern District of Califormia and

~ 1 -
Memprandum of Plea Agreement
App.79
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(§) The deféndant recognizes that pleading ghilty may have

donsequences with respect to his immigration status bécause he is not |

“a citizen of the'United States. The defendart's plea to the

yiolation herein may subject him to automatic deportation and remcval

'Erom. the United States. See 8 U.8.C. § 1327(a) (1) et sey. Defendant
may also be denied citizenship and &eniéd admission to the vmited
‘States in the future. Defendant affirms that he has been advised of
the immigration consequences of pleading guilty and wants to plead

' guilty regardless of any immigratien consequences that may xesult
from his plea, even if siuch consequence Oinclu‘des hisz automatie

. deportation and removal from the United States after completing any

. gentence of incarceratipn due to his plea, denial of citizenship, and

deniial of admission to the United States in the future.

k) Defendant agrees to waive all rights under the "Hyde

Bmendment, " Sectien 617, P.L, 105-119 (Nov, 26, 1997), to recover

| attorneys' fees or other litigation expenges in connectien with the

investigation and prosecution of all chaiges in the abhove-captioned

matter and of any related allegatione (including without limttabion -

‘any charges to be dismissed pursuant to this Agreement and any

charges previously dismissed).

5. Agreeuments by the Government
(a) The Govermment will recommend a two-level reduction (if the |
offense level is. less tham 16) or a three-level reduction (if the

offense level reaches 16) in the éomputation of the ‘defendant’s

offense level if the défendant clearly demoustrates acgeptance of

responsibility for his conduct as defined in Section 3EL.1 of the

Sentencing Guidelines.

(b) The Governfient will recowmend that the defendant’s offense

- G -
Memorandum of Plea Agreement

v App.80
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3, .levei be adjusted downward an additiomal two. levels if he agiees to
2 || an early dispogition of this cage under U,5.8.6. § 5K3,1 withput a
3| trial and without filing or presenting any pretrial motidns or
4 || objectiong to the PSR, and if he is sentenced the same day he pleads
5| gudly.
6 {e} The Government will recommend that deéfendant be sentenced
7 |} at the low end of the applicable U.S, Senteéncing Guidelines range.
g. (d) The defendant acknowledges and understands that the
9 || Government makes no othey reépresentations to him regarding
10 || sentercing; including regarding fines, his criminal history or hisg
11 || eriminal history points under Chapter Four of the Sentercing
12 || Guidelines. Défendaitt understands that. the Govérnient may comment
13 || and make recommendations to the Court and Probation Office regatding
14 || those matters.
15 §. Factual Basie
16 The defendant ¢oricedes that he will plesd, and is pleading;
17 || guilty to the crime set forth in the Indictment, Decause he is, in
18 || fact, guilty of that offense. The defendant also agrees that the
19 || following ar¥e the true and correct facts of this case:
20 Défendant is a native and citizen of El Salvador and is
N not a citizen of the United States of Ameriea., On or
21 about June 22, 2005, the defendant was remeved from the
. United States. The defendant was found in the Eastern
22 pistrict of California on or abhout June 15, 2014 after
o voluritarily and knowingly re-entering the Unlted States.
23 The defendant’s re-entry into the United States wasg
without the express consent of the United States Attorney
24 General or the Secretary of the Department of Homeland
5 Security for a reapplication foi admission.
5
On or about Decembexr 7, 2001; the defendant was convicted
26 of Assault with a Deadly Weapon, in violation of
California Penal Code gection 245(a) (1), in the Superior
27 Court of California, County of Santa Clara and the
. defendant was sentenced to 7 years imprisopment (Caseé No.
28 333051340)
- 7 =
Memorandum of Plea Agreement
ANTONIO-RENE-WARTINEZ-DECL-ATTACHMENT-012- ER130
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have been charged in the Indictmeént. If the Court should imposeé any

sentence up to the sgtatutory maximum, the defendant understands that

he cannot for that reason withdraw his ghilty plea, and he will

ramain bound to fulfill all of the obligations under this Plea

.Agreement. The defendant understands that neither the progecutor,

defense counsel, nor the Court ¢an make or have made any promise
regarding the sentence the defendant will receive,

13. Pregentence Report

The défendant understands that the United States Probation

Office is not a party to thig agreement and will conduct an

independent investigation of the defendant’s activities and bis

background. It will then prepare a presentence report which it will

submit to the Cdurt as its independent senténcing recommendation, In
addition, the Government will fully apprise the Probation Office, as

well &g the Court, of the full and true nature, scope and extent of

the defendant’/s criminal activities, including information on his

‘backeround and criminal history.

BENJAMIN B. WAGNER
Uniited Stated Attorney

Dateds By _ .
‘MIA’ A. GIACOMAZZI
Azsistant U.8. Attorney
Dated: By: v ]
: ©  ANTONIQ RENE MARTINEZ
Deferndant
Dated: . . By:

{print name)
Attorney for Defendant

- 12 -
Memorandum Sf Plea Agreement
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Monday, October 15, 2018 Fresno, California

8:30 a.i.
(The following proceedings weére had with the aid of
Certified Spanish Court Interpreter REBECEA RUBENSTEIN,
oath on file.)
THE COURT: Thanks, everyone, Please be seated,
Let's call the case of United States versus Antonio
Martinez, Actiopn Number 158.
Could T have your appearances, please.
MS. RABENN: Good afternoon, your Honor, Vincénza
Rabenn for the United States,
| MR. LEE: And thank you. Good afternoon. Charles
iLee and Erin Snider on behalf of Mr. Martinez.
THE COURT: A1) right. This is on this afternoon for
:a motion, evidentiary hearing, actually, under 2255,
_» And procedurally, so we can maybe disti11 this a bit,
~on July 31, 2014, Mr. Martinez was indicted on charges under
.18 United States Code 1326(a) and (b).
On September 10 of 2015, he was arraigned and pled
not guilty.
| On August 29, 2016, he entered into an open plea of
guilty, with no plea agreement, wanting to preserve his right
to appeal, which he did.
On September 1, 2017, Mr. Martinez, in pro se,

brought & metion to vacate, seét aside, or to correct the




s W N 2 O © P ~N oo AN -

O W N @ Tt oS N

should thé -government make that request, I would grant that.

Is there a reason I should not grant that, not on the
représentation that he probably will not be called back, but,
rather, because he is the chief investigator?

MS. RABENN: No, your Honor. WNow I understand.

THE COURT: Okay. That's fine., He can stay,

MR. LEE: Thank you, your Honor.

THE COURT: Direct exam.

I'm sorry. What is your name?

THE WITNESS: Irta Carolina Estevez Martinez,

THE COURT: Can we call you "Ms. Martinez" without

SinsuTting you?

THE WITNESS: No, that's fine.

THE COURT: Okay. Direct?

MR. LEE: Thank you, your Honor.
DIRECT EXAMINATION

| BY MR, LEE:

Q. MWhat is the name of your brother?

. Réne Aptohio Martinez Estevez.

| A
Q. What do you call him?
A

"Repe."
MR. LEE: Your Honor, with the Court's permission, I
would Tike to refer to him as "Rene," for ease.
THE COURT: Any objection?
MS. RABENN: No, your Honor,

App.86 ER236




‘A, Yes. VYes.

A Y‘és .

A. Yes, when we would come to the court dates,

K. We would c¢all him at his office, and when we would call

THE COURT: That's fine. W& all krnow who he is.
BY MR. LEE:

@, Ms. Martirez, you have been -- you are close with your
brother, correct?

A. Yes.

G, And you were here in support of Him in this very courtroon

on August 29th, 20167
@. And you know who René's attorney was at that time, right?

@. Who was his attorney?
Ao Kevin Little.
Q. Okay. And you had contact with Me. Little, correct?

Did you have other types of communication with him?
Yes. We would call him oir the telephone.
Q. And do you remember which number you used?
THE COURT: You nean which number she used?
MR. LEE: Correct.
BY MR. LEE: |
Q. Which number -- specifically, did you call him at his

office or elsewhera?

him at the officé and the secretary would say that he was not

there, we would call him on hig cell phone,
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gay, "the call I made to him," are you saying you only made

o W O Om N O e W N B

‘one call in September of 201672

BY MR. LEE:

Q. Just to clarify also, that you were not the only person

| A, My rom.

Q. So I have your glasses.

A. Yes.
0. And do you remember what you discussed on those calls?

THE COURT: VYes or no?

THE WITNESS: The call I made him?
BY MR. LEE:
Q. Yes, in September of 2016.
A, Yes. |
THE COURT: May I ask a quick question? When yeu

THE WITNESS: No.
THE COURT: Okay. Thanks.

who. used that phone number, correct?
A. Na.

Q. Who else used that phorie number?

If I could approach?
A. Yes. Those are they.
Add s0 you remember making some of those calls?
Yes,
Q. And do you remember talking to the office about an appeal

of your brother's case?

App.88 . ER240
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THE COURT: Thank you very wmuch. You may step down.

Are‘we ready for the next witness?

MR. LEE: Yes,

THE COURT: Who are you calling?

MR. LEE: This is Alicia Estevez Martinez.

THE COURT: Ma'ath, please raise your right hand and

“be sworn.

ALICTA ESTEVEZ MARTINEZ,

called as a witnass on behalf of the Defendant, having been

first duly sworn, testified through the Court Certified

'Inteﬁpreter as. follows:

THE COURT: Please take the witness stand and tell us

who. you are.

THE WITNESS: Do you want my name?
THE COURT: I do,
THE WITNESS: Alicia Del Carwen Estevez, Viuda de

Martinez.

THE COURT: We need to be very direct.
MR. LEE: Yes.
DIRECT EXAMINATION
BY MR. LEE:

Q. Ms. Martinez, who is your son?

A. Rene Antonio Martinez,

Q. And, Ms. Martinez, you are aWare your son was: sentenced on

August 29, 2016, correct?

App.89 ER251
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argument in his petition, but no declaration.

MR. LEE: Right, your Honor. And I think that's just

hecause we looked at a pro per prison filihg, and it didn't

perhaps conform to the legalese, but we took his statements as
fis statements, but in any event, your Honor --
THE COURT: But that wasn't under penalty of perjury.
MR. LEE: That's correct. And at this time, I have
provided the government an English translation of a

declaration that Mr. Martinez has now executed under penalty

| af perjury.

Given the circumstances that the governient déported

-this individual, who ordinarily would be here and have a right
“to testify on his own behalf, I would ask the Court to accept

“our declaration on behalf of Mr., Martinez.

MS. RABENN: Thé goverpment is objecting to the

declaration on the grounds that it is hearsay. The

~defendant-~petitioner was removed pursuant to law in July of

2018, before the government was aware that his presenee in the

FU.S. would be necessary for this evidentiary hearing.

I misspoke, not "necessary."

But the government, I contacted the counsel for

“petitioner a moenth ago, and asked whether he was, you know,
‘would need to make special arrangements, if he would testify
| via VTC, or there was something we could do to facilitate this

| evidentiary hearing. And no request for VIC was nadeé at that

App.90 ER264




-

I A I T T I e T -
G A W N = O © o~ O R NN A

“af expediency, if I might Tead on a few items.

BY MR. LEE:

Q. And you were so appointed to Antonio Rene Martinez's case,
| case number 1:14-cr-158?

E.A; 1 was.

|G, And in your representaticn -- subsequent to your

representation on the matter before thé matter before the
A, T did.

“yout case file and the filings on the docket?

THE COURT: Thank you,

Direct, M. Lee.

MR. LEE: Thank you, your Henor. And in the spirit

THE COURT: Are you calling him as an adverse
witness?
MR. LEE: That too.
THE COURT: You have the right.
DIRECT EXAMINATION

Q. Mr, Little, you are a member of the CJA panel; is that

correct?

A, Yes.

District Court, you wrote a declaration in this case, correct?
Q. And befors your testimony today, you reviewed, I assume,
A. 1 have.

Q. And in the government's opposition to Mr. Martinez's 2255

motion, your declaration is attached on pages looks Tike 14
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if he managed to obtain some success through some other avenue

in overturning his assault with a deadiy'weabon‘cgnvﬁctfon, or

“{n obtaining success in what was by then his reopened case

before BIA, whére I believe he was trying to ~- ke had a

petition then pending for cancellation of removal.

Success through a direct appeal wasn't considered,

discussed, or, im my understanding, @n option.

@. Hwm, And just, I guess, backtrack a 1ittle bit,
Your understanding, Mr., Martinez had a 1992
conviction, section 288(a)?
A. That's correct.
@. And then he had a -- his original deport was from 1996,

correct?

A. That's correct.
Q. And that was based on the 288(a)?
'A. That was based on the San Mateo County 288(&), yes:

Q. And in '01, that's when he picked up the 245(a)(1)

| convictian?

A, That's correct, That was out of Santa Clara County, I
believe,
@. And then --

Your Honor, if I may approach, I'm showing M¢. LittTe
what has been marked as Defendant's Exhibit C.

And just for clarification, that's also what's been

' Bates~marked as Government 20.
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A. I have seen this document before. If was part of the

of an additional charge, they are submitting this following

ground for deportability, credibility?

o W e~ oy ot P W N

| cases, but that's what it appears to say, vyes.

| A. I understood this as samething tantamount to an anended

- petition, whereby they were alleging an additional ground upon

Exhibit D. This is Government Bates 22. Do you recognize

| A, This is an order from one of his immigration proceedings.

discovery in Mr. Martinez's case.
@. Right. And this is from the INS, or Immigration and

Naturalization Services. And on item 6, they say, in support

factual allegation.

And essentially, they are trying to add a secoend

A. Well, as I said in my declaration, I don't profess to be
an expert in the ins and outs of immigration law. I believe I

have a very good uhderstanding of it as it relates to criminal

Q. Right. Because {nitially, he was just deported on the
basis of the 288, and then, you know, in '05, they were trying
to add the 245: is that a fair summary?

which he was deportable, yes.

@. Very good. I'm now handing you what's been marked as
this item?

A. Yes, I do. This was also part of the discovery.

8. What is this?

And it Tooks Tike this was a hearing that he had before the

App.93 ER280
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BIA, at which he decided to withdraw his application for
adjustment of status,

Q. Right. And it also -- at the top, it says, "This is a
~summary of the oral decision of March 29, 2005"?

A. Well, it says that, ves.

@. And the next line 4s, "This memorandum is solely Tar the

cofivenience of the parties"?

A. T'wm not sure what that wears.

Q. Right, but --
A. Tt is an order. It ig not far the convenience of the
parties; I don't know what that means.

@. Okay. But that's 1iterally what's on the documeni?

A. I agree, but I just don"t know what.that means.

€. And the first box checked is the respondent was ordéred
deported to E1 Salvador?

A. He was. That's what it says.

| @. And the next box chécked, the application for asyljum was

harred?

A. That's correct, and that was on the basis of the 288 that
“he already had.

Q. Okay. And then the application for withholding of
deportation was also barred?

A. Yes, again, on the basis of his 288. If you have a crime
involving moral turpitude within a certain time period of your

asylum petition, it is my understanding you are not eligible

App.94 ER281
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for that relief.

Q. Right. And in his application for CAT relief, Convention
Againsgt Torture?

A. Was also denied.

Q. Uh-huh, And then his adjustment of status claim was
withdrawn?

A. And that was withdrawn, yes.

Q. Okay. Very good., And --

A. T just wanted to, if I may, correct one of my initial

| answers, I gave some September 1st and 2nd dates, and that

was based on my recollection, now proved erroneous, that the

plea and sentencihg was on the 2nd.

Obvicusly, the plea and sentencing were on the 29th

of August.

;Q; Thank you. 1I'm approaching with what has been marked as

Defendant's Exhibit E, as in "Edward." Do you reéognize this

item?

A. 1 do.

Q. What is this item?

A. This is the order from the San Mateo County Superior Court

fgranting Mr. Martinez's petitien under Penal Code 1016.5, to

‘have his plea set aside on the basis of his not having been

advised of his immigration consequences in connection with his

288 plea.

| @, Se it is your understanding the '92 288 offense, if
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vacated, is gone as of this order?

A, Yes. If it is vacated, it is as if it didn't happen

legally, yes. |

Q. So wheii you became aware that the 288 was vacated, did you
ever consider going to trial at that point?

A, No.

Q. So there was no discussion about trial once this 288

| conviction was vacated?

| &, Na.

Q. Okay. And understanding you made the statement you don't
purport to be an immigration expert, you do know some

Ammigration law in conmection with criminal defense?

A. 1 bélieve that I am more than competert in my knowledge of

immigration issues as they pertain te criminal cases, vyes.

Q. So if M. Martinez's deportation was based*so1e]y on the

288 conviction, would there be any reason not to go to trial?

A. Well, that's a question that, if my mind, is based upon an

inaccurate premise.  Because he still had the 245, which was a
crime inpvolving moral turpitude then and now, it was alléged

| as a secondary basis for his depertation,

Q. Right.

A. And that conviction still remained valid in 2016. If his
one and only conviction had bean the 288, and that had been
vacated, yes, going to trial would have been an option. As a

matter of fact, we would have simply nioved to dismiss the
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charges, because the charges alleged things that were not

factual.

‘@. Right. $So let me give you a slightly different

fiypothetical., Instead of saying his only conviction was the

288, if the only basis for Mr, Martinez's deport was the 288,
and that was vacated, was there any réason hot to go to trial?
A. No.

THE COURT: I think he just answered that. If that
had been the only hasis,

MR. LEE: He said "only cenviction." There are two

different things.

THE COURT: Got it. Thank you.
THE WITNESS: Well, I think there 18, in onée sense, a

difference between convictions and circumstances or reasorns

for a deportation, but in Mr. Martinez's case, I think they

iare,basios11y-synohymdus. The reason why he was deported was
| because of his two prior crimes of moral turpitude.

| BY MR. LEE:

Q. Okay. So before today's court hearing started, I shared

with you this binder which I have marked as Defendant's

Exhibit A,
A, Yes, you'did share that with me.

Q. When this -- when the Court said the habeas proceeding,

you Wwere kind enough to send a copy of your file to my office,

correct?

App.97 ER284
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BY MR. LEE:

1 @. If you could identify a document in that binder in the

discovery you sent us or any of the other materials that makes
you confident 100 percent, that Mr. Martinez's deport was
based. on both the 288 and the 245.
A. Well, I can identify the document by description. Do you
want me to find it?

MS. RABENN: Objection, vague.

THE COURT: Overruled.

MS. RABENN: There s more than one deport.

THE COURT: I think,he‘asked.forvany docupient, any

document that he can identify. So the objection is overruled.

Go ahead.
THE WITNESS: Those documents would be in the

discovery. Those were the multiple arders of deportationm,

denial of asylum, denial of immigration refuge and such, some

-of which we have already gone over.

BY MR. LEE:

Q. Right. And I think it's uncontested that Mr. Martipez's
“original deport was based on the 288, which was vacated?

"A. Well, but it was vacated in, yeall, sometime in 2015,

Q. Right.

| A.  He was deported pursuant to that in 2004 or '05.

@. Right. And I previously gave you the decument that the
INS file, ih 2005, I think in your phrase, it was 1ike an

App.98 . ER286
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Friday, October 19, 2018 Fresno, California

1:00 p.m.

THE COURT: Thank you, everyone. Please be seated.

Let's call the case of United States versus Martinez,
Action Number 158. Both counsel are present.

Mr. Little is present as a witness. I think that
before we start with the witness, we have got to be clear on
our definition of where we are going here.

What are you trying to accomplish now and what is the
goal? Because I don't think we were there a couple of days
ago.

MR. LEE: Well, your Honor, at the end of the
hearing, we were planning to seek relief on two alternative
grounds.,

THE WITNESS: 1I'm sorry, your Honor. Would you like
me to step out?

MR. LEE: Perhaps that would be best,

(Mr. Little left the courtroom.)

THE COURT: "Relief," defined how?

MR. LEE: Well, and that would be dependent on what
the Court would find, +if anything, in this particular case.

Now, there was some -- in the moving habeas petition,
some talk about failure to properly advise before entry of the
plea.

If the Court were to find that in fact did occur,

App.102 ER295.
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that there was ineffective assistance for failure to properly

advise, and there was a knowing and intelligent plea entered,
then we would be asking the Court to allow Mr. Martinez to
withdraw his plea.

A1térnat1ve1y, there is also the additional ground of
fajlure to file a notice after being reasonably instructed to
do so.

THE COURT: Failure to file a notice of?

MR. LEE: Notice of appeal during the applicable time
period when reasonably instructed to do so.

We were going to argue to the Court -- and we have
the Supreme Court and Ninth Circuit cases on this -- that
there is no showing of prejudice needed in that avenue.

That if a -- if the circumstances reasonably known or
should have been known to counsel 1indicated that the defendant
was wanting to file an appeal, then it is ineffective
assistance for not doing so. The prejudice 1is inherent 1in
Tosing the ability to do so.

So the remedy there is for the Court to reenter
judgment, now giving Mr, Martinez a new 14-day window to file
his appeal.

So on the first showing, to allow Mr. Martinez'to
withdraw his plea, there is the need for prejudice there. But
there is not for the second, for the failure to file notice of

appeal .

App.103 ER296
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THE COURT: Do you wish to be heard?

MS. RABENN: No, your Honor. I agree that the
petitioner does have to show prejudice for the failure to
properly advise, and I don't think that the petitioner would
be able to make out that claim at all.

As to the second one, to be honest, I'm not sure
whether or not he has to show a prejudice, and I would T1ike
just an opportunity to look at that question.

THE COURT: Al11 right. Ms. Schuh, could I ask you to
please bring in Mr. Little. Thanks.

Mr. Little, if you would please retake the stand, you
are still under oath.

THE WITNESS: Thank you, your Honor.

KEVIN LITTLE,

called as a witness on behalf of the Defendant, having been
previously sworn, testified as follows:

FURTHER DIRECT EXAMINATION
BY MR. LEE:
Q. Thank you. Good afternoon, Mr. Little.
A. Good afternoon.
Q. And Mr. Little, when you ended on Monday, since that time,
you have sent both myself and the government some information,
correct?
A. That is correct.

MR. LEE: And if I may approach?

App.104 ER297
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THE COURT: Received.

(Defendant's Exhibit L was received.)
BY MR. LEE:
Q. If we could backtrack just a Tittle bit. If I could
return your attention to Exhibit I.
A. Yes.
Q. You know, at the end of Monday's hearing, we were talking
about Mr. Martinez was initially deported on a 288(a), and
then later, there was amendﬁent where the INS was adding,
amending to add the 245, correct?
A. That's what was discussed. And it is only fair that those
representations be corrected, because, at least upon my
review, further review of the file, I don't think that's an
accurate summary of what his immigration, the course of his
immigration proceedings was.
Q. Right. And you had addressed that in Exhibit I in that -
e-mail to counsel, that you stated it was your understanding,
and I quote here, "The March 2015 removal order was based on
both convictions, not just the 288"?
A. That should read March of '05, not '15.
Q. Right. Okay. And it continues, "This is very clear if
one reviews discovery pages 20 through 26, rather than the
single pages I was shown"?
A. Yes.

Q. And at this point, I would ask you to turn your attention

App.105 ' ER306
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to Exhibit M. That is a copy of Bates 20 through 26 that you
referenced in your-e-mail?

A. Yes.

Q. And, specifically, there is Bates 22 and 23. The
legibility 1is not very good. Would you agree that it is hard
to read 22 and 237

A. A couple of the pages are not crystal clear, yes.

Q. If you go to the very end of M, I've included what is
Bates marked 104-105. They were attached to the government's
opposition to the habeas in this case.

To your knowledge, these are just more legible copies
of Bates 22 and 237
A. That's what they appear to be.

Q. And I kﬁow we reviewed some of these documents on Monday.
And so can you explain to me which document in here you
believe that the immigration judge relied as a basis for the
deportation, the 245 conviction?

A. Okay. Well, the deportation order is dated March 29,
2005, and it indicates that a hearing had been held on that
date.

The documents making reference to discovery page 20
show that an additional charge of inadmissibility,
deportability had been alleged prior to that date that
included the a;sau1t with a deadly weapon conviction from

March of 2001.

App.106 : ER307
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I think there is other discovery pages that also show
that 288 had been alleged as a, 1ikewise, as an additional
basis for deportation.

I think the actual basis for deportation needs to be
well understood. And it's clear that, at least to me, from
having reviewed not only this, but similar packets, that when
Mr. Martinez was ordered deported on March 29th, 2005, it was
not on the basis of just part of what the allegations were at

that time, but on all of thenm.

And you're basing that conclusion on -- is that Bates 227
Let me see. Well, the clearer version is appended, right?
Right.

Bates 104.

Right. The second to the last page?
Yes.

2> 92 > 2 >0

And this is a document we went over on Monday. Do you

recall that conversation?

A. I do, but at the time, I didn't have a chance to review
what I would refer to as the "entire packet" that pertained to
that hearing. I only had an opportunity to do that after we
finished court.

Q. Do you recall on Monday, discussing that INS adding the
245 as a grounds for deportation? I believe you called it
akin to an amended petition?

A. Well, and that's probably, in retrospect, not exactly

App.107 ER308
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right, because the way that, if we explain it more accurately
and more completely, my understanding of these packets were,
is that each further ground for deportation has a page similar
to that where it says, "Additional charges of Inadmissibility/
Deportability." So it is a separate page, and they
cumulatively form a part of the petition.

Q. So just because something is alleged as a grounds for
deportation, does a judge have to necessarily find every
single ground true?

A. Well, my understanding is that, no, the judges make their
determinations, like any other judges would, on the facts and
the Taw, and find which are correct and which are not.

Q. Right. So when we went through 104 on Monday, you know,
there is a lot of boxes checked, but it doesn't specify the
exact grounds that were the basis for the deport in '05; is
that correct?

A. Well, 1t does not state specifically, nor does it
specifically identify which charges or which pages of the
petition supported the deportation, that's correct.

Q. Right. In reviewing the discovery on the case, you had
what you believed is commonly referred to as the "A File"?

A, That's what these are commonly referred to, yes.

Q. Did you have the entirety of the A File?

A. That is -~ I can tell you what my assumption was. I had

the entirety of the A File because there were pleadings from

App.108 - ER309
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A. I have no reason to disbelieve that.
Q. So no high school education. It is fair to say not the
most sophisticated c¢lient you have had?
A. That is fair to say.

MR, LEE: Thank you. I have nothing further at this
time.

THE COURT: Cross?

CROSS-EXAMINATION

BY MS. RABENN:
Q. Good afternoon, Mr. Little.
A. Good afternoon.
Q. What were your initial communications with the client and
the family members with regard to any specific goals or
objectives?
A. I recall at Mr. Martinez's initial appearance, that at
lTeast two of his family members, his mother and one of his
sisters, I believe, were present. And that I spoke with them
either before or after the hearing, and they provided me with
business cards from Mr. Martinez's immigration attorney and
his state court criminal attorney.
Q. And did they express an ultimate goal of what was most
important to them?
A. The goal of the case, as confirmed from my initial
conversations with Mr. Martinez himself, as well as his

family, was to find some way for him not to get deported.
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Mr. Martinez had children here in the United States.
He had a mother who, he indicated, was very i11, who -- for
whom he was her primary caretaker. And it was very apparent
and very clear to me that that was the goal of this case, to
try to see if there was a way to avoid his being deported.

And we all thought that -- or I shouldn't say. I
don't want to go beyond the question. That's what my initial
conversations with him reflected.
Q. So to summarize, was preserving his immigration status or
possibility of some status more important to them than an
eventual sentence?
A. Absolutely, it was. Mr. Martinez -~ 1in connection with
either the first or second court appearance, we already had a
plea agreement.
Q. Was that a fast track plea agreement?
A. Yes. And when I went over that with Mr. Martinez, it was
very clear to me that what they wanted to do was to see how
the pending attempts in state court were going to turn out,
where they were trying to set aside his assault with a deadly
weapon conviction, just as they had succeeded in setting aside
the 288 conviction.
Q. Do you have Exhibit Q in front of you?
A. Yes.
Q. So I'm going to bring your attention to that sentence that

Mr. Lee read to you, and you kept talking after that. Can you
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take a Took at what you say after that and read it to
yourself. V
A. Yes. Down to Tine 24 or on to the next page?
Q. Onto the second paragraph on the next page. We are
lTooking at pages 2 and 3.
A. Yes, okay. I read that.
Q. And does that, what you said at that time, basically
summarize his reasons for wanting to plead guilty without a
plea agreement?
A. That's correct. By the time Mr. Martinez pled guilty and
was sentenced in August, his efforts to attack his plea of the
245 in state court had failed.

So by then, the only option was to pursue an appeal
of that failure through the state court systen.
Q. And that effort was being pursued by another attorney, a
criminal attorney, correct?
A. Correct.
Q. And you were in --
A. I think it is still being pursued, to be honest with you.
Q. And you were in contact with that attorney during this
time?
A, Yes,
Q. And he kept you updated as to the status of that
proceeding?

A. Yes.

App.111 ER318
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Q. And you were also in contact with an immigration attorney?
A. Yes,

Q. Who kept you updated as to the status of those
proceedings?

A. Yes,

Q. And so in between when this case was filed and when

Mr. Martinez pled guilty, there were some events that happened
in those other cases, correct?

A. Well, yeah. From time to time, it seemed to me that the
state court matters were proceeding more rapidly than the
immigration matters, but, yes, I got updates from both
attorneys, and, in turn, I gave them updates.

Q. And that affected your strategy in the federal case?

A. Yes, absolutely. You know, not to trivialize 1it, but for
a long time in this case, our strategy was delay, delay, and
delay, because we were trying to slow things down so that if
he were going to obtain some relief in either an immigration
forum or the state court, that we would allow those things to
happen before we resolved this case.

Q. And on page 2, when you say, "He can't afford to revoke or
waive his rights to appeal," were you talking about what you
said after that? Was that the basis for an eventual appeal in
your mind?

A. Well, just to make this clear --

Q. Uh-huh,

App.112 ER318
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A. In April, he told me that there had been a hearing on his
motion under Penal Code section 1016.5 to get that set aside,
that conviction set aside on the basis of Mr. Martinez not
having been informed of his immigration rights. That motion,
he said, did not go well, but it had been taken under
submission.

He Tater indicated to me that the judge had issued an
order which was consistent with whatever comiments had been at
that April hearing, where the 1016.5 motion was denied.

So we knew, my understanding in early May of '16,
that there was no -- that he sti11 had a valid state court
conviction. I think we waited a few months Tonger because
Mr. DeRemegio had said he was going to do a reconsideration
and/or a remit of the denial.

But either he had decided for whatever reason not to
do those things or those had been done unsuccessfully by the
time Mr. Martinez ended up pleading 1in August.

Q. At the point in time where Mr. Martinez pleaded, did you
believe that the government could prove its case against him
beyond a reasonable doubt? *

A. Yes. I don't want to sound facetious, but I think eveh a
nonattorney could prove that case.

Q. And standing here today, if, for some reason, Mr. Martinez
got his conviction vacated, would the government still be able

to prove its case against Mr. Martinez beyond a reasonable
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doubt?

A. To my understanding, the facts haven't changed, so the
answer would be yes.

Q. Did Mr. Martinez or his family ever ask you to file a
direct appeal?

A. No, they didn't. The message logs only confirmed what I
recall during my subsequent discussions with Mr. Martinez --
whether they were at the jail or a marshal lockup, I don't
recall -- and with his family, both in person, after the
hearing, and also by phone and text.

They were upset that he got 41 months, and they
wanted to take the other deal, what I think.we've referred to
earlier, as the "non-fast track deal," which he had earlier
decided he didn't want.

Q. What did you tell them when they brought these concerns to
you?

A. I remember telling them that, number one, to my
estimation, that didn't provide a basis to withdraw his plea.

Number two, the plea agreement that they were saying
they now wanted to take would involve a waiver of his rights,
which was absolutely what they didn't want.

It seemed to me they were getting extremely
irrational in what they wanted and didn't want.

And I believe that I explained that to Mr. Martinez

and also to his family members, but they were insistent that

App.114 : ER326
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I would do so at this time. That was the transcript of the
August 29th hearing,

THE COURT: 1It's not in. Any objection?

MS. RABENN: No objection.

THE COURT: Received.

(Defendant's Exhibit Q was received.)

MR. LEE: Out of an abundance of caution, I think I
moved all the exhibits today, I through Q, in.

THE COURT: You did.

MR. LEE: Very good. We have no further witnesses.

THE COURT: Ms. Rabenn?

MS. RABENN: I don't have any witnesses, your Honor.

THE COURT: Mr. Lee?

MR. LEE: So your Honor, perhaps I could argue --
again, we submit to the Court there is two independent bases
for granting habeas relief in this case. One requiring
prejudice, one that does not.

We will start with this contention about proper
advisement. i think 1t‘is useful if we could just recap
Mr. Martinez had a 1992 conviction for a Penal Code section
288(a) violation.

And this Court has heard evidence the first
deportation was on the basis of that 288, and that 288 alone,
and that was in 1996.

In 2001, there was the 245, the assault conviction.

App.115 « ER336
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And then in 2005, there was the second deport.

Here, the Court can see from Exhibit C, that the INS
had amended to add the 245 as a basis of the deportation.

Now, the prob1em we have here, though, is we do not
know what the immigration judge relied on in her deportation
order. We don't know if she allowed the amendment, if that
was a basis of the deport. The record is not clear.

We have referred to a number of times to that
document. We know he was deported, but it doesn't have the
specificity as to which particular grounds were used.

And we would further note that order of the
immigration judge in the 2005 deport, it states that it is a
summary of the oral decision. It is not the full oral
decision, and that this memorandum is solely for the
convenience of the parties.

We don't have the entire A File before the Court. We
don't have the recording, which is available, of that hearing.
We don't know the exact bases. There is ambiguity there.

And this Court Heard testimony that counsel did not
have a red flag, did not follow up on some of these
deportation issues because Mr. Martinez signed a document
confirming he had a valid deportation.

And, your Honor, this is a lay individual, who has a
ninth grade E1 Salvadoran education. This is why people get

appointed counsel, so counsel can do the legal analysis, to

App.116 ER337
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Took into these legal 1issues.

And we would submit to the Court that whether the
deportation could be attacked at trial, that conversation,
this was necessary information to have for that conversation.
Otherwise, a waiver of that right and the decision to enter a
guilty plea is not knowing, voluntary, and intelligent.

This Court also knows that in 2015, that the 288(a)
conviction was vacated. So without proof beyond a reasonable
doubt that the 245 was a basis for that immigration judge for
deporting Mr. Martinez, the elements are not met.

And so, again, based on what was available and what
is available at this time to this Court, we don't have that
element of proof beyond a reasonable doubt, which makes any
discussion about pleading instead of going to trial a
nonvoluntary, knowing, and intelligent conversation.

I would 1ike to -- and again, we would submit to the
Court, there very obviously was prejudice. I don't think we
need to go through that analysis. I think the Court can see,
1f that argument is accepted, why Mr. Martinez was prejudiced.

But turning to the second basis, the failure to file
a notice of appeal. No prejudice is needed there.

And I would cite -- well, there are two cases that I
believe are relevant to this Court's analysis. The first one
is United States v. Sandoval-Lopez, and that's the Ninth
Circuit. The citation is 409 F.3d 1193.

App.117 ER338
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That 1is a further discussion of the Supreme Court
case of Roe v. Flores-Ortega. That was the Supreme Court, in
2000, and that citation is 528 U.S. 470.

Now, what the Supreme Court did in Roe v.
Flores-Ortega, it applied the Strickland analysis to the IAC
standard to determine when the IAC applies for failure to file
a notice of appeal.

The Supreme Court discusses, well settled, that if a
defendant instructs his counsel to file a notice of appeal -~

THE COURT: You can stop right there. Did he?

MR. LEE: Roe goes through both extremes. It is
clear as day, if you unambiguously say, "File my notice,"
counsel has»got to do it.

THE COURT: Who did --

MR. LEE: I will get -- it is the third part of the
Roe analysis that we are getting to.

THE COURT: So you are not suggesting that you've
proven that the defendant here, Mr. Martinez, asked Mr. Little
to file a notice of appeal?

MR. LEE: We are not arguing that, that that specific
phrase was used, no.

THE COURT: Okay.

MR. LEE: The second, on the other end, Roe discusses
if the defendant instructs the defendant [sic] not to Tile a

notice of appeal, Tike "I don't want to appeal,” the defendant

App.118 ER339
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cannot Tater complain about counsel's failure to do so.

But Flores-Ortega was about the middle ground. And
the question, at 477, the Supreme Court said was, quote, "Is
counsel deficient for not filing a notice of appeal when the
defendant had not clearly conveyed his wishes one way or the
other?"

And 1in making that determination, there is two
questions to be asked. The first one is whether counsel 1in
fact consulted with the defendant about having an appeal.

The Supreme Court continues:

"We imply the term 'consult' to convey a very specific
meaning, advising the defendant about the advantages
and disadvantages of taking the appeal, and making a
reasonable effort to discover defendant’s wishes."
THE COURT: So what's the evidence on that?

MR. LEE: We11, I would submit that there was a
conversation that Mr. Little talked about that happened after
plea and sentencing.

But I'm more concerned about question two, which is
the next question.

"If counsel has not consulted with the defendant, the
court must in turn ask a second, and‘subsidiary,
question: whether counsel's failure to consult with
the defendant itself constitutes deficient

performance."

App.119 ) ER340
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That question lies at the heart of the case. Under
what circumstances does counsel have an obligation to consult
with the defendant about an appeal.

THE COURT: What evidence is there that he did not
consult?

MR. LEE: What you heard from Mr. Little was that
there was one, and perhaps more, conversations after plea and
sentence, and the only conversation was about wanting to
withdraw the plea. You didn't hear any evidence about a
discussion of --

THE COURT: That's exactly right. You don't hear
any. And who's got the burden here?

MR. LEE: I will address that in just a moment.

THE COURT: Okay.

MR. LEE: So the Court answered this question at 480,
when it said:

"We instead hold that counsel has a constitutionally
imposed duty to consult with a defendant about an
appeé1 when there is reason to think either (1) that
a rational defendant would want to appeal (for
example, because there are nonfrivolous grounds), or
(2) that this particular defendant reasonably
demonstrated to counsel that he was interested in
appealing. In making this determination, courts must

take into account all the information counsel knew or

App.120 ER341
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should have known."

The Sandoval-Lopez Ninth Circuit case takes that
analysis and gives some guidance there. And Sandoval-Lopez,
the Ninth Circuit said in 2005, one of the factors this Court
is to look at is:

"Whether the plea was entered pursuant to a plea
agreement, whether the defendant had been sentenced
in accord with his agreement, and whether the plea
agreement waived or reserved the right to appeal."
And here, as the Court knows, it was a straight up

plea. So we don't have those factors that would suggest --
well, these factors fall in favor that he did want to appeal
because there was no waiver of 1it.

Now, the Ninth Circuit, also in Sandoval-Lopez, talks
about Tooking at the totality of the circumstances, and that's
why we put on the evﬁdence we did.

We know that after the plea and sentence, that
Mr. Martinez, he was upset, he was angry. His family members,
as well as himself, were making efforts to withdraw his plea.

And, you know, as Mr. Little stated, the government's
plea agreements bundled these things, the withdrawal of the
plea, the direct appeal, the habeas petition.

In looking at this, the totality, we don't hold
Mr. Martinez to the same standards of an attorney. He is a

ninth-grade-educated E1 Salvadoran, who doesn't speak English.

App.121 . ER342
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It is reasonable to interpret his strong desire to
withdraw his p1éa after sentencing as wanting to appeal. I
think that is supported by everything this Court has heard.

I point to the Court specifically --

THE COURT: But the evidence is not that. The
evidence is that he wanted to appeal the conviction of the 245
and see if he couldn't get rid of that in state court, which
was a collateral matter that Mr. Little was not handling, that
was, in fact, being aggressively pursued, apparently, based on
the evidence, and that the defendant Tost.

| MR. LEE: Right. And that case was still, and, I
believe, and is still pending appeal, that 245 withdrawal.

THE COURT: The -- it 1is pending appeal from the
Toss.

MR. LEE: Right.

THE COURT: So he is accomplishing what the evidence
says he was seeking.

MR. LEE: But the evidence is also saying he was
unhappy with the results of this case.

THE COURT: Well, he was unhappy with the sentence,
but the sentence -- that's the evidence. He was unhappy with
the sentence.

And you know, the sentence itself, at the time of the
change of plea, made it very clear to him before the plea was

taken, that the plea agreement, there wasn't one --

App.122 ' ER343
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MR. LEE: Uh-huh.

THE COURT: ~-- and that the Court was not constrained
by the guidelines.

So if the -- if there is no plea agreement that
Tulled the defendant somehow into believing that he was going
to get a certain plea, and the Court specifically said to him,
"I'm not bound by the guidelines. I am bound by statutory
maximums,” which were also given to him. '

MR. LEE: Uh-huh.

THE COURT: But the sentence didn't come anywhere
close to the maximum sentence, and he got what he got. So I'm
not fo1]ow1ng this,

' MR. LEE: Well, your Honor, he was clearly unhappy
with what happened.

THE COURT: Yeah, the sentence. He was unhappy with
it.

MR. LEE: And he reserved his right to appeal this
particular case. Now, whether he would be meritorious on
appeal or not 1is not part of this analysis.

THE COURT: Well, I understand that part. I am just
trying to figure out what the evidence is that he gave any
indication at all that he wanted to appeal anything in the
federal side.

He wanted to appeal on the state side, and that was

being accomplished, and, apparently, is still being

App.123 ER344
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accomplished.

MR. LEE: So I think that issue is very revealing
from Mr. Little's testimony of how his interactions with the
family was. His mother called him "son" in Spanish. That he
was -- well, he thought the relationship was good up until the
sentencing.

And then there was an expressed desire that "We don't
like what happened. We want to withdraw the plea."

THE COURT: That's analogous to going to trial and
getting convicted and saying, "I think I will take the plea
agreement now." I mean it is -- you get what you get, and --

MR. LEE: You get what you get, but you have the
right to appeal that. '

THE COURT: You certainly do. --

MR. LEE: And if somebody is telling you, "I want to
withdraw my plea,” I think the answer should be, "Well, you do
have the right to appeal. Do you want to do that?"

THE COURT: What 1is the evidence to indicate that he
did not ask him that question?

MR. LEE: There is no testimony.

THE COURT: Exactly. And who has the burden of
proof?

MR. LEE: So I think, again, this Court can Took from
the testimony, that all the conversation was regarding the

withdrawal of the plea. Not about appeal.

App.124 ER345
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That trigger -- we are looking again at a nonlawyer,
uneducated, Tow ninth grade education, coupled with the
circumstantial evidence we hear in this case.

Everyone was cognizant -- these witnesses before the
Court were cognizant about the 14 days, all right.

And I would direct this Court specifically to what
Alex Martinez said on the stand on Monday. 1I'm sorry. It was
Alex Garcia.

You know, his words on the stand were, "And my
brother accepted it because he," talking about Kevin Little,
"told him that they were going to do an appeal, and within 14
days he was going to do that, and then he never did."

Now, this Court, I think, got a Tittle frustrated
with there was a lot of confusion about -- |

THE COURT: Hearsay.

MR. LEE: Hearsay. Who said who to what.

THE COURT: Who had personal knowledge, whether or
not there was a foundation. I did. Indeed, I did. And I'm
still frustrated by it.

MR. LEE: Right. And I think part of the confusion
is witnesses didn't understand or perhaps didn't remember, was
this a voice mail, was this a message to the secretary, was
there an in-person conversation, was this a tekt message.
These are events that happened now.

THE COURT: Did somebody else tell you about this and

App.125 ER346
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that is why you are testifying to it? Is this your belief?
Did you piece it together?

MR. LEE: What you can see from the phone records --
and that's what we previously had admitted as Exhibit -- I
believe it was Exhibit L. Your Honor, you have in Exhibit L,
that was the sister's T-Mobile bil11. And what is Mr. Little's
cell phone number, there are, by my recollection, five or six
calls made on September 12th.

THE COURT: Okay.

MR. LEE: This is right at the end of the time period
to file an appeal.

THE COURT: True.

MR. LEE: I think that shows the urgency of trying to
get in communication, because everyone was cognizant the Court
said something about 14 days, we need to do something within
14 days. And we have a flurry of activity on the 12th, right
before that time period is about to expire. |

And that's circumstantial evidence that, combined
with however it was conveyed, "I am unhappy with what
happened. I want to withdraw my plea. I don't want it to
stand the way it is."

From a reasonable attorney standpoint, I don't know
how you don't interpret that as "I want to appeal my case" or
"That prompts me to have that conversation to ascertain for

sure."

App.126 ER347
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THE COURT: I think that, if I'm not mistaken,
Mr. Little's testimony was that he had conversations along
those Tines, about wanting to withdraw a plea. And he

explained to family members why that would be a very, very bad

idea.

There is no indication that they came to the
conclusion that it was a good idea. And Mr. -- and told
Mr. Little, "We want"” -- it is not up to them, it is up to

Mr. Martinez himself.

MR. LEE: Sure. And this Court has Mr. Martinez's
subsequent letters that say, "I have been trying to get my
attorney to do this. Help me."

And I again would go back to that Supreme Court case
I was just discussing, that whether a failure to file the
request for appeal, whether there is any meritorious grounds
or not, 1is just not part of the analysis. And that's because
the Supreme Court said --

THE COURT: No. I agree with that. I know the law
on that, but that's not what I'm asking. I'm not talking
about was there a meritorious ground.

I'm talking about the testimony by Mr. Little that he
had those conversations that you are suggesting he may have
had. He said he did have them. I think all of the evidence
is indicative that he did have those conversations with the

family members.

App.127 ER348
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The question is, after those discussions, there is no
indication that Mr. Martinez himself wanted to continue, after
being told, apparently, that this was a very bad idea and
might affect the appeal that was ongoing in the state court
with regard to the 245 PC conviction.

MR. LEE: Except we have the message logs from
Mr. Little's office saying, "Rene Martinez called. He doesn't
want the plea."

THE COURT: That was the plea that the government had
offered.

MR. LEE: This was after plea and sentencing, that he
is unhappy, he wants to withdraw his plea. And we have no
evidence there was any followup directly between Mr. Martinez
and Mr. Little where he was talked out of that.

THE COURT: I understand your argument.

MR. LEE: And as this Court is aware, on habeas
petitions, we don't hold pro per habeas, uneducated
petitioners without a Taw degree, to the same standard.

Because he cannot come up with the magic words:

"File my notice of appeal," versus expressing his
dissatisfaction with the outcome, that he couches it as, "I
want to withdraw my plea," the Court should construe that in
favor of Mr. Martinez making the request to file the notice of
appeal, which is unambiguously not waived.

And the reason -- one of the reasons given is why he

App.128 ER349
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entered the straight up plea instead of taking an offer.

THE COURT: Ms. Rabenn?

MS. RABENN: Thank.you, your Honor,

I will address Mr. Lee's arguments in turn. First, I
believe that Mr. Lee misunderstands the elements of 1326. The
government at no point in time needed to prove that the 245
conviction was underlying the removal, that the government had
the burden to prove beyond a reasonable doubt that -

THE COURT: I didn't hear Mr. Lee suggest you did.

MS. RABENN: He said that, if his argument was
accepted, that the 245 was not necessarily the conviction that
was upholding the removal, that we wouldn't be able to meet
our burden and prove the elements.

THE COURT: I see what you are saying. Got 1it.

MS. RABENN: What I'm saying is that's not one of the
elements, |

THE COURT: I understand.

MS. RABENN: The defendant has -- sorry.

The government has to prove that the defendant was
removed and that he reentered. And then, you know, to make it
a 20-year max, we have to prove a felony.

And so 1326(d) specifically Tlimits how the defendant
could attack that removal, because the fact that he was
removed is easily provable. 1326(d), there dis --

THE COURT: Well, he admitted that.

App.129 ER350
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Mr. Little should have affirmatively done it in the absence of
such a request.

And for those reasons, the government submits that
simply because Mr. Martinez was unhappy with his sentence and
decided after the ship had sailed that he wanted to withdraw
and completely reverse course on his case, if that 1is even
what happened, that is not a reason for Mr. Little to have
filed an appeal.

MR. LEE: Your Honor, in terms of the government's
analysis of the 245 and the advisement, I would concur except
for the fact that this Court, and what's available as
evidence, that's a leap. We don't know that the immigration
judge relied on the 245 as a basis --

THE COURT: We also don't know that she didn't.

MR. LEE: Correct. But when you're discussing the
case pre-conviction, it is information you need to have a part
of the conversation with the client, whether you should take a
deal, we should try to collaterally attack, we éhou1d have a
motion to dismiss.

THE COURT: Where is the evidence that that wasn't
discussed?

MR. LEE: Well, as this Court just indicated, we
don't have evidence one way or another. We don't know if it
was part of the deport or if the judge relied upon 1it. She

may have, she may not have. But without it, it is hard to

App.130 , ER353




o W oo N O oA WwN

N N NN N NN = A Al A A aA aA e o
N H W N =~ O @©W 00 N & O NN WN =

139

have that conversation in a knowing, voluntary, and
intelligent manner.

THE COURT: Okay.

MR. LEE: Your Honor, if the Court Tooks at the Ninth
Circuit and Supreme Court case law, again, this is, you know,
if the reasonable -- if the request -- a reasonable attorney
would understand what was being asked of him was to file the
appeal. It's got to be done, regardless of whether it is
meritorious or not.

And I would submit to the Court, your Honor, that we
had Mr. Little talk about, I think, "After court, after the
sentencing, I went down to Tockup. I talked to him. He was
angry, he was upset. He talked about withdrawing his plea,
and I explained to him why it is a bad idea."

But then we have Exhibit J, which documents calls
Mr. Martinez made from the jail on days subsequent to the plea
and sentencing, on September 1st and September 2nd, where he
is leaving messages with the office, "Wants to talk to Kevin
to go over his deal. He says he.does not want the deal. That
does not want deal. Wants to talk to Kevin."

I would assert to the Court, based on everything this
Court knows, this is an unsophisticated way of saying, "I
don't Tike what happened. I want to appeal the case."

THE COURT: Well, okay.

MR. LEE: Because --

App.131 ER354
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THE COURT: I understand your argument.

MR. LEE: It is post-plea, post-sentencing. There is
no deal to change. The only thing you can do is change the
fact of the conviction and sentence.

THE COURT: I thought that there was an indication
that he was wanting to go back to the government and take the
deal. And then the messages from his family. Inconsistent.

MR. LEE: Well, what we have is evidence of what Rene
Martinez wanted. And he is indicating his dissatisfaction
with what happened.

The only way to address that at that particular point
in time is direct appeal. Whether we call it "direct appeal"
or whether we call it "motion to withdraw" or whether we call
it "2255 relief," whatever we call 1it, again, in his point of
view, he is not happy. He wants something done.

What .can be done in this particular time is a direct
appeal.

THE COURT: Okay.

MS. RABENN: Can I add one more thing?

THE COURT: One more.

MS. RABENN: What we don't have, we have testimony
that -~ sorry.

We have documentary evidence that Mr. Martinez did
not want the deal and he communicated that to Mr. Little's:

office. Then we have testimony that Mr. Little spoke to him

App.132 ER355
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and explained the consequences of that.

What we don't have is evidence that Mr. Martinez
rejected Mr. Little's advice and said, "No," within that time
period, "I want -- I want to confinue with this course of
action. Do something about it." We don't have that evidence.

The petitioner has the burden. They failed to meet
it because we don't have that the last communication with
Mr. Little was that he had to do something within that 14-day
period.

THE COURT: I understand. I will take a look at the
cases that you have cited, and we will take it under
submission, and we will get an order out very shortly. Thank
you. We will be in recess.

(The proceedings were concluded at 2:44 p.m.)
I, PEGGY J. CRAWFORD, Official Reporter, do hereby

certify the foregoing transcript as true and correct.

Dated: 11th of February, 2019 /s/ Peggy J. Crawford
PEGGY J. CRAWFORD, RDR-CRR
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Case 1:14-cr-00158-L.JO-SKO Document 53 Filed 11/13/18 Page 1 of 21

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, 1:14-cr-00158-LJO-SKO-1
Plaintiff-
Respondent, ORDER ON 28 U.S.C. § 2255 MOTION
TO VACATE, SET ASIDE, OR
V. CORRECT SENTENCE,
ANTONIO RENE MARTINEZ,
(ECF Nos. 35, 36, 44, 45)
Defendant-
Petitioner.

Antonio Rene Martinez (“Petitioner” or “Martinez”) brings a 28 U.S.C. § 2255 Motion to
Vacate, Set Aside, or Correct Sentence (“Section 2255 Motion™). ECF Nos. 35, 36. On August
29, 2016, Martinez entered an open guilty plea, without entering into a plea agreement, to one
count of being a deported alien found in the United States in violation of 8 U.S.C § 1326(a).
Martinez states that he received ineffective assistance of counsel in two respects: 1) his attorney
incorrectly advised him of the sentencing guideline maximum which cansed him to reject a plea
agreement and instead enter an open guilty plea to one count for violation of 8 U.S.C. § 1326(a);
and 2) his attorney did not advise him of a potential affirmative defense to the charge under 8
U.S.C. § 1326. ECF No. 36 at 4-8. Namely, Martinez contends that his attorney did not advise
him that he could collaterally attack the underlying deportation order if he proceeded to trial in
this illegal re-entry case. Jd. at 7. For the reasons discussed below, the Court DENIES the
petition.
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I. BACKGROUND
On July 31, 2014, Petitioner was indicted on charges of being a deported alien found in
the United. States, in violation of 8 U.S.C. § 1326(a) and (b)(2). ECF No. 1. It is alleged that

Martinez was deported from the United States on or about June 22, 2005, after being convicted
of one or more aggravated felonies on or about December 7, 2001, specifically assault with a
deadly weapon in violation of California Penal Code (“CPC”) § 245(a)(1). Id. Martinez was then
found within the State on or about June 15, 2014. Id. Martinez was arrested in the Northern

District in August 2015 and ordered transported to the Eastern District. ECF No. 3. Petitioner

was arraigned on September 10, 2015 and entered a plea of not guilty. ECF No. 4. On August 29,

2016, Martinez entered an open guilty plea, without entering into a plea agreement, to one count
of being a deported alien found in the United States in violation of 8 U.S.C § 1326(a). ECF No.
24. He was sentenced on the same day to a 41-month term of imprisonment. Id.

At the change of plea hearing on August 29, 2016,! the Court inquired whether there was
a plea offer and Martinez’s attorney stated: “There was an offer, but there is an issue with this
case that where Mr. Martinez simply cannot afford to revoke or waive his rights to appeal.” ECF
No. 42 at 2:14-18. He indicated that Martinez had a state court petition pending to vacate one of
his prior convictions, Jd. at 2:19-3:4.2 Martinez’s attorney explained that he was pleading without
an agreement because he could not afford to waive his right to revisit this case either by appeal
or by 2255 depending on the result of the state court appeal. Id.3 The Court then asked: “he does
realize that if he pleads guilty, he is going to be sentenced before the state court appeal is

! At the August 29, 2016 hearing, Martinez was present and received the assistance of a Court-certified Spanish
language interpreter. ECF No. 42 at 2,

% Martinez apparently had two ptior conviction that were the subject of the 2005 deportation otder, one under CPC
§ 288 and one under CPC § 245(a)(1). He successfully had the § 288 conviction vacated but the motion to vacate the
§ 245(a) conviction was denied and was being appealed. Jd. Martinez also apparently had pending immigration
proceedings that relied upon the resuit of the state court proceedings, Jd.

* The government submitted in its opposition that Defendant received two plea agreements from the government,
one fast-track plea and a non-fast track plea. ECF No. 44 at 5. Both plea agreements required defendant to plead
guilty to the one count charged in the indictment and required defendant to knowingly waive his right to appeal and
right to collaterally attack pursuant to § 2255 his plea, conviction, and sentence. Id. Both plea agreements required
the government to recommend a two to three level reduction for acceptance of responsibility depending on the
offense level. Id, The fast track plea agreement additionally required the government recommend an additional two-
level departure in the offense level. Jd.

App.135 ER374
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resolved?” Id. at 3:7-10. Martinez’s attorney responded: “He fully understands that, yes.” Id. His
attorney further indicated that as to the indictment, the conviction under CPC § 245(a)(1) was the
subject of the pending appeal and therefore the conviction at that time remained valid and would
be admitted. Id. at 4:11-18.

The Court advised Martinez and Martinez confirmed his understanding that the
maximum penalty for his case is a $250,000 fine or 20 years of imprisonment or both. Id. at 5:7-
10. The Court confirmed that Martinez understood that the Court is obligated to consider the
federal guidelines in sentencing but not o‘bligated to follow them, and that Martinez would not be
able to take the change of plea back if the Court did not follow the guidelines. Id. 6:9-15.
Martinez indicated he had no questions. Id. During the change of plea, Martinez admitted to
entering the United States after being deported on or around June 22, 2005, as a result of being
convicted of a ctime punishable by a term of imprisonment of more than one year; specifically
assault with a deadly weapon in violation of CPC § 245(a)(1) on December 7, 2001. Id. at 7:25-
8:21,

Sentencing was conducted the same day as the change of plea, based on the pre-plea
presentence investigation report (“PSR”) prepared by probation on September 25, 2015. ECF
No. 10; ECF No. 42 at 7:23-8:22, The PSR calculated a total offense level of 21 and a criminal
history category of II, resulting in a guideline sentence range of 41 to 51 months.* The Court
sentenced Martinez to a 41-month term of imprisonment. ECF Nos. 24-25.

On September 1, 2017, Petitioner filed a Section 2255 Motion, claiming he received
ineffective assistance of counsel. ECF Nos. 35-36.° Included with Petitioner’s Section 2255
Motion, Petitioner requested the Court appoint him counsel. ECF No. 36. The Court denied that

motion without prejudice on September 25, 2017 and directed the government to file an

* The guideline range was calculated based on the 2014 edition of the United States Sentencing Guidelines. ECF No.
10, 6.

* Martinez originally filed a motion for reconsideration of the judgment and commitment on March 2, 2017, ECF
No. 30. The Court notified him it would construe the motion as a Section 2255 motion and gave him the opportunity
to withdraw or to amend it with any further Section 2255 claims before construing it as such a motion. ECF No. 31.
On May 18, 2017, Martinez withdrew the request. ECF Nos. 33-34, Martinez then filed the current Section 2255
Motion, received on September 1, 2017, with a request that he be permitted to supplement it. ECF No. 35. On
September 11, 2017, he filed a supplement to the motion detailing the basis for his motion. ECF No. 36.

3
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opposition. ECF No. 38. The government filed an opposition to Martinez’s Section 2255 Motion
and included a declaration from Martinez’s counsel, Mr. Kevin Little, as well as other
documentary evidence. ECF No. 44. Mr. Little’s declaration directly refutes Martinez’s
assertions about the advice he received both on the potential sentence and on whether he advised
Martinez about the possibility of collateral attack at trial to the charge in the indictment. ECF No,
44, Exhibit A, “Little Decl.,” §f 12-18. Martinez replied on December 14, 2017. ECF No. 45. As
a result of the factual dispute concerning what Martinez was told by counsel, the Court elected to
hold an evidentiary hearing and appointed Martinez counsel for the purpose of the hearing, ECF
No. 46. The evidentiary hearing took place on October 15, 2018 and October 19, 2018. ECF Nos.
50, 52.
II. STANDARD OF REVIEW

A. Section 2255
A federal prisoner making a collateral attack against the validity of his or her conviction
or sentence must do so by way of a motion to vacate, set aside, or correct the sentence pursuant
to 28 U.S.C. § 2255, filed in the court which imposed sentence. Tripati v. Henman, 843 F.2d
1160, 1162 (9th Cir. 1988). Section 2255 provides four grounds upon which a sentencing court
may grant relief to a petitioning in-custody defendant:
[1] that the sentence was imposed in violation of the
Constitution or laws of the United States, or [2] that the
court was without jurisdiction to impose such sentence, or
[3] that the sentence was in excess of the maximum

authorized by law, or [4] is otherwise subject to collateral
attack.

28 U.S.C. § 2255(a). Generally, only a narrow range of claims fall within the scope of § 2255. |

United States v. Wilcox, 640 F.2d 970, 972 (9th Cir. 1981). The alleged error of law must be “a

fundamental defect which inherently results in a complete miscarriage of justice.” Davis v.

§ After scheduling the evidentiary hearing, the Court learned that although Martinez was sentenced to a 41-month
term of imprisonment on August 29, 2016 he was released in June 2018 and deported sometime thereafter, Martinez
did not appear at the evidentiary hearing but his appointed counsel was present.

4
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United States, 417 U.S. 333, 346 (1974) (quoting Hill v. United States, 368 U.S. 424, 428
(1962)).

Under § 2255, “a district court must grant a hearing to determine the validity of a petition
brought under that section, ‘[ulnless the motions and the files and records of the case
conclusively show that the prisoner is entitled to no relief.”” United States v. Blaylock, 20 F.3d
1458, 1465 (9th Cir. 1994) (quoting 28 U.8.C. § 2255) (emphasis in original). The court may
deny a hearing if the movant’s allegations, viewed against the record, fail to state a claim for
relief or “are so palpably incredible or patently frivolous as to warrant summary dismissal.”
United States v. McMullen, 98 F.3d 1155, 1159 (9th Cir. 1996) (internal quotations omitted),
cert. denied, 520 U.S. 1269 (1997). While a hearing may be required “[wlhere section 2255
motions have been based on alleged occurrences outside the record,” no hearing is required if
“the issue of credibility can be conclusively decided on the basis of documentary testimony and
evidence in the record.” Shah v. United States, 878 F.2d 1156, 1158 (Sth Cir. 1989). Ultimately,
“Section 2255 requires only that the district court give a claim careful consideration and plenary
processing, including full opportunity for presentation of the relevant facts.” Id, at 1159,

B. Ineffective Assistance of Counsel

The Sixth Amendment guarantees “the right to effective assistance of counsel.” MeMann
v. Richardson, 397 U.S. 759, 771 n. 14 (1970). Ineffective assistance of counsel claims are
analyzed under the framework set out by the Supreme Court in Strickland v. Washington, 466
U.S. 668 (1984). Ross v. Stewart, 32 F. App’x 227, 228-29 (9th Cir. 2002). In Strickland, the
Supreme Court held that there are two components to an ineffective assistance of counsel claim:
“deficient performance” and “prejudice.” 466 U.S. at 694. “Deficient performance” means
representation that “fell below an objective standard of reasonableness” and requires the movant
to show that counsel made errors so serious that she was not functioning as the “counsel”
guaranteed by the Sixth Amendment. Id. at 687-88; Stanley v. Cullen, 633 F.3d 852, 862 (9th
Cir. 2011). To demonstrate prejudice, the movant must show that “there is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeding would have

been different.” Strickland, 466 U.S. at 694. “It is not enough ‘to show that the etrors had some
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conceivable effect on the outcome of the proceeding.”” Harrington v. Richter, 562 U.S. 86
(2011) (quoting Strickland, 466 U.S. at 693). A court need not determine whether counsel’s
performance was deficient before examining fhe prejudice suffered by the movant as a result of
the alleged deficiencies. Strickland, 466 U.S. at 697, The Court is also not required to address
both prongs if the defendant makes an insufficient showing on one. Id.

The Supreme Court has held that “the two-part Strickland test applies to challenges to
guilty pleas based on ineffective assistance of counsel.” Hill v. Lockhart, 474 U.S. 52, 58 (1985).
In the context of guilty pleas, the first prong of the Strickland test echoes the standard of attorney
competence set forth McMann v. Richardson, 397 U.S. 759 (1970). Id. at 58-59. “Where . . . a
defendant is represented by counsel during the plea process and enters his plea upon the advice
of counsel, the voluntariness of the plea depends on whether counsel’s advice ‘was within the
range of competence demanded of attorneys in criminal cases.”” Hill, 474 U.S. at 56 (quoting
McMann, 397 U.S. at 771). “The second, or ‘prejudice,’ requirement, on the other hand, focuses
on whether counsel’s constitutionally ineffective performance affected the outcome of the plea
process.” Hill, 474 U.S. at 59. “In other words, in order to satisfy the ‘prejudice’ requirement, the
Petitioner must show that there is a reasonable probability that, but for counsel’s errors he would
not have pleaded guilty and would have insisted on going to trial.” Id.; see also United States v.
Keller, 902 F.2d 1391, 1394 (Sth Cir. 1990); Glover v. United States, 531 U.S, 198, 203 (2001)
(“[t]be determinative question—whether there is “a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different”%remains
unchanged”) (citation omitted).

III. DISCUSSION

Petitioner’s Section 2255 Motion argues that he received ineffective assistance of counsel
on two grounds. ECF No. 36. First, Martinez argues that his attorney told him the incorrect
sentencing guidelines maximum he could receive. Id. at 4-6. Specifically, Martinez states that he
rejected a fast-track plea deal the government offered recommending a sentence of 24 months
becanse his counsel told him to the reject the offer because “24 months is the maximum he

would receive” if he entered an open plea of guilty. Martinez contends if he had known he could

App.139 ER378
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be sentenced to more than 24 months, then he would have accepted the government’s plea deal.
Id. at 5. Secondly, Petitioner claims his attorney’s assistance was ineffective, and his guilty plea
was not knowing and voluntary, because his attorney did not properly investigate and advise him
about an affirmative defense to the charge in the indictment under 8 U.S.C. § 1326. Id. at 6-8,
Specifically, Martinez states that his attorney, despite knowing that the deportation order was
being challenged in independent proceedings as constitutionally infirm, failed to inform him that
he could mount a collateral attack on that deportation order should he proceed to trial in this
matter. Id. at 7. Martinez further states that had he known he could attack the deportation order if
he proceeded to trial in this matter, he would have proceeded to trial. Id. In passing reference,
Martinez also states that his attorney did not file a direct appeal as requested by Martinez but
provides no details about this allegation. Id. at 8. At the evidentiary hearing, Martinez’s counsel
pursued this as a basis for granting the Section 2255 Motion. As a result, the Court also
addresses the metits of this claim herein.

In response, the government asserts that Petitioner’s ineffective assistance of counsel
claims have no merit and that the Section 2255 Motion should therefore be denied and dismissed
with prejudice. As to the first ground of Martinez’s Section 2255 Motion, the government
contends only “gross mischaracterizations™ of the likely sentence rises to the level of ineffective
assistance of counsel and the 17-month difference does not constitute a “gross
mischaracterization” of the sentence under Ninth Circuit precedent. ECF No. 44 at 7. The
government further contends that Martinez’s contention that Mr. Little advised him of a
maximum 24-month sentence is not credible based on the declaration submitted by Mr. Little
and the Court’s advisement at the change of plea hearing that the maximum sentence was 20
years. As to the second ground for Martinez’s Section 2255 Motion, the government first
contends that Mr. Little did in fact advise Martinez of the possibility of a collateral attack on his
removal at trial and second that Martinez was not prejudiced even if Mr. Little failed to advised
him of such a defense because he cannot meet the statutory requirements of mounting such an

attack under 8 U.S.C. § 1326(d). ECF No. 44 at 8-11.

App.140 ER379
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Pursuant to Mr. Little’s declaration, the government submits that Mr. Little properly
advised Martinez about the applicable sentencing guidelines range and also advised him of the
possibility of collaterally attacking the deportation order if he went to trial. Little Decl. §f 12-18.
Mr. Little’s declaration indicates that he was in contact with two other attorneys that were
representing Martinez. Id. §f 7-8. One attorney was representing Martinez in state criminal court
proceedings and had successfully set aside one of his felony convictions and was actively
working to have the other felony conviction (the conviction that was identified in the indictment
in this case) set aside on the basis that he was not advised of the immigration consequences of his
guilty plea. Id. §§ 7-8. The other attorney was an immigration attorney that was appealing the
denial of a petition for waiver of deportation and anticipating filing a new immigration petition if
hig criminal attorney was successful in having his felony conviction for violation of CPC §
245(a)(1) set aside. Id. Mr. Little submits that Martinez and his family were uniform in their
desire to reject the fast track plea agreement in order to delay the federal proceedings and have a
chance in obtaining positive results in his related state court criminal and immigration
proceedings. Id. § 11. Additionally, Mr. Little’s declaration contradicts Martinez’s contention
that he incorrectly advised him that the sentencing guideline maximum was 24 months. Id. 7 12,
18. Mr. Little submits that he advised Martinez that he was facing as much as 57 months. Id.
18. Mr. Little contends that Martinez’s highest priority was to maintain a chance to remain
lawfully in the United States, rather than obtaining the lowest sentence, and he made a knowing
and voluntary decision to turn down the fast track plea agreement as well as the non-fast track
agreement. Id. qf 11, 13, 16-18. Lastly, Mr. Little’s declaration directly contradicts Martinez’s
contention that he was not advised of the possibility of attacking the deportation order at trial. 7d.
q16.7 ,

Because Martinez and his attorney offered conflicting accounts of what Martinez was
advised regarding a potential defense and the sentencing guidelines maximum, the Court held an

evidentiary to resolve first whether counsel’s performance was deficient. ECF No. 46. At the

7 Mr. Little’s declaration also attached a number of emails between himself and the AUSA, as well as emails he
exchanged with Martinez’s state criminal attorney and his immigration attorney. ECF No. 44 at 17-86.

8
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evidentiary hearing, held on October 15 and October 19, 2018, Martinez’s attorney also arguéd
that the failure to file an appeal constituted ineffective assistance of counsel. ECF Nos. 50, 52.
The Court discusses its findings of fact following the evidentiary hearing as to each ineffective
assistance claim in the respective sections below.

A. Advice of Counsel as to Maximum Sentencing Guideline Range

Martinez claims that his attorney incorrectly advised him that the applicable sentencing
guideline range for his offense was a maximum of 24 months. Martinez received a sentence of
41 months, ECF No. 25.8 Mr. Little states that he advised Martinez of a sentencing guideline
exposure of as much as 57 months. ECF No. 36 at 5; Little Decl. § 18.

Even assuming the truth of Martinez’s contention that his attorney advised him
incorrectly on the sentencing guidelines maximum, the 17-month disparity in the sentence he
received versus what he thought the maximum guideline was would not be grounds for a
successful ineffective assistance of counsel claim. “[A] mere inaccurate prediction, standing
alone, would not constitute ineffective assistance” unless the prediction constituted a “gross
mischaracterization of the likely outcome.” Inea v. Sunn, 800 F.2d 861, 865 (9th Cir. 1986)
(citations omitted); Doganiere v. United States, 914 F.2d 165, 168 (9th Cir, 1990) (finding that
three-year disparity between an attorney’s sentencing prediction of “not more than twelve years”
if defendant pleaded guilty and the fifteen-year sentence defendant in fact received did “not rise
to the level of a gross mischaracterization of the likely outcome of his case, and thus does not
constitute ineffective assistance of counsel”). Here, even if Martinez’s counsel had predicted a
maximum sentence of 24 months where Martinez received 41 months, this would not amount to
a “gross mischaracterization” of the outcome under Ninth Circuit precedent. Id.; Sophanthovong
v. Palmateer, 378 F.3d 859, 869 (9th Cir. 2004) (60-month difference between presumptive
sentence predicted by defense attorney and the actual sentence imposed, where sentence was still

“well below the maximum sentence,” was not a gross mischaracterization); Rosenbaum v. United

¥ The Court notes that although Martinez was sentenced to 41 months on August 29, 2016, he was released in June
2018 and deported sometime thereafter. Martinez filed his Section 2255 Motion while he was still in custody and
therefore meets the “in-custody” jurisdictional requirement of 28 U.S.C § 2255, which applies at the time the motion
is filed. United States v. Ndiagu, 591 F. App’x 632 (9th Cir. 2015).

9
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States, 290 F. Supp. 70, 71 (M.D. Fla. 1968) (petitioner, whose sole basis for post-conviction
relief was that he had understood maximum sentence on plea of guilty would be two years and
that he instead received sentence of four years and six months, was not entitled to post-
conviction relief), gff’d, 413 F.2d 298 (5th Cir. 1969). Accordingly, even if Martinez’s
allegations are true, the seventeen-month disparity in the predicted and actual sentence does not
amount to a gross mischaracterization in the outcome and therefore does not constitute deficient
performance under the first prong of the Strickland test.

Additionally, Mr. Little’s testimony at the evidentiary hearing as to what he advised
Martinez, namely that his sentencing exposure was higher than 24 months (and as high as 57
months) and that Martinez’s priority was to preserve his appellate rights in order to maintain the
best chance to remain lawfully in the United States, was consistent with his submitied
declaration and credible. See Little Decl. § 18. Mr. Little’s testimony directly refutes Petitioner’s
contentions that he was advised that the sentencing guideline maximum was 24 months.
Martinez did not offer any contrary evidence to undermine Mr. Little’s credible testimony and in
fact his counsel appears to have withdrawn this claim at the heating by not pursuing it as a
ground for relief’ Based on the evidence presented at the hearing, the Court additionally
concludes that Martinez was correctly advised of his sentencing guideline exposure and that his
counsel’s performance was factually not deficient. Accordingly, Martinez fails to meet the first
prong of the Strickland test, see 466 U.S. at 689, and the Court need not consider the prejudice
prong, since Petitioner is not able to meet the first prong. See Rios v. Rocha, 299 F.3d 796, 805
(Oth Cir. 2002) (“Failure to satisfy either prong of the Strickland test obviates the need to
consider the other.”).

Thus, the Court DENIES Petitioner’s Section 2255 motion with regard to his claim that

he received ineffective assistance of counsel on his maximum sentencing guideline exposure.

% At the evidentiary hearing, Martinez’s counsel submitted that Petitioner sought relief based on two alternative
grounds that each amounted to ineffective assistance of counsel: 1) the failure to advise Martinez about the
potential defense to the indictment; and 2} failure to file a notice of direct appeal after being instructed to do so.

10
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B. Collateral Attack on Removal Order

Martinez also claims he received ineffective assistance of counsel because his attorney
did not advise him of a potential defense to the charge in the indictment under 8 U.S.C. § 1326.
ECF No. 36 at 7. Namely, Martinez contends that his attorney did not advise him that he could
mount a collateral attack on the underlying deportation order if he proceeded to trial in this
matter. 4. In this regard, Martinez further claims that his attorney failed to investigate the
underlying removal order and inform him that a collateral attack was a viable defense. Jd. Mr.
Little’s declaration directly refutes this contention and he states that he did in fact advise
Martinez of the possibility of such a defense at trial. Little Decl. § 16. Mr. Little’s on the record
statements at the change of plea and the emails submitted with his declaration indicate that he
was aware of the challenge to the state court conviction and in contact with Martinez’s state
criminal lawyer and his immigration lawyer. ECF No. 42 at 2-3, Little Decl. §{ 7-11.

In evaluating whether a defendant received ineffective assistance of counsel, “[w]here the
alleged error of counsel is a failure to advise the defendant of a potential affirmative defense to
the crime charged, the resolution of the ‘prejudice’ inquiry will depend largely on whether the
affirmative defense likely would have succeeded at trial.” Elmore v. Sinclair, 799 F.3d 123 8,
1252 (9th Cir. 2015) (quoting Hill, 474 U.S. at 59). In a criminal prosecution under 8 U.S.C §
1326, a defendant has a Fifth Amendment right to collaterally attack his underlying immigration
removal order in the criminal proceeding “because the removal order serves as a predicate
element of his conviction.” United States v. Ubaldo-Figueroa, 364 F.3d 1042, 1047 (%th Cir.
2004). “To sustain a collateral attack under § 1326(d), a defendant must, within constitutional
limitations, demonstrate (1) that he exhausted all administrative remedies available to him to
appeal his removal order, (2) that the underlying removal proceedings at which the order was
issued improperly deprived him of the opportunity for judicial review, and (3) that the entry of
the order was fundamentally unfair.” Jd. at 1048 (citing 8 U.S.C. § 1326(d)). An underlying
deportation proceeding is “fundamentally unfair” if “(1) [a defendant’s] due process rights were
violated by defects in his underlying deportation proceeding, and (2) he suffered prejudice as a
result of the defects.” Id. (quoting United States v. Zarate-Martinez, 133 F.3d 1194 (%th Cir.

11
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1998)); see United States v. Muro—Inclan, 249 F.3d 1180, 1184 (9th Cir. 2001) (“To establish
prejudice, [the defendant] ‘does not have to show that he actually would have been granted
relief, Instead, he must only show‘ that he had a “plausible” ground for relief from deportation.”)
(citation omitted).

Martinez’s Section 2255 Motion did not offer any facts to establish how or why the entry
of the underlying removal order was fundamentally unfair or how it violated his due process
rights. Accordingly, it remains wholly unclear whether the alleged failure to advise him of his
right to collateral attack may have amounted to ineffective assistance of counsel. Based on the
parties’ submissions, the Court does not have enough information about the removal proceedings
to make a determination about the likelihood of success of such a defense in order to determine if
the alleged failure to advise him of the defense could have prejudiced Martinez under the second
prong of the Strickland analysis.!® Additionally, because there is a factual dispute regarding what
Martinez was advised regarding a potential affirmative defense, the resolution of the first prong
under Strickland requires the Court to make a credibility determination about disputed facts that
occurred off the record. See Shah, 878 F.2d at 1158 (“Whete section 2255 motions have been
based on alleged occurrences outside the record, we have often held that an evidentiary hearing
was required”); 28 US.C. §2255(b) (acourt must hold an evidentiary hearing on
a § 2255 motion “unless the files and records of the case conclusively show that the prisoner is
entitled to no relief”). -

At the evidentiary hearing, Mr. Little testified, consistent with his submitted declaration,
that he did advise Martinez of the possibility of collateral attack of the deportation order if he

went to frial, He further explained that he discussed with Martinez that there was no valid reason

10 The Court notes that although the government attached certain documents related to Martinez’s immigration
proceedings to its opposition, there is insufficient information concerning the removal order and deportation
proceedings to make a determination of whether the proceedings were somehow fundamentally unfair, ECF No. 44
at 10, The government attached a page concerning the charges against Martinez in the removal proceedings (Exhibit
C); an October 23, 2015 order of the immigration court denying a motion to reopen the deportation proceedings
(Exhibits D & G); a motion to vacate Martinez’s conviction under California Penal Code § 288(a) (Exhibit E); the
state court order granting the motion to vacate the conviction (Exhibit F); and the December 30, 2015 decision of the
Board of Immigration Appeals denying Martinez’s appeal of the decision denying his request to reopen proceedings
(Exhibit H), It appears that the document that was {ransmitted to the Court as Exhibit D is not what is described to
be in the government’s brief, but is instead a duplicate copy of Exhibit G.

12
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to attack the order at trial while his conviction under CPC § 245(a) was still outstanding. As a
result, the defense strategy initially was to delay in order to await the result of the state court
proceedings challenging the conviction under CPC § 245(a)(1). Apparently at some point in
early May, it became clear that the CPC § 245(a)(1) conviction remained valid without further
appeals and therefore Martinez then pled guilty without a plea agreement in order to preserve his
tight to file a § 2255 motion if he was later successful in challenging the state conviction.
Furthermore, Mr. Little testified that while the CPC § 245(a)(1) conviction was still valid, he
would not have considered going to trial in this case because Martinez had confessed to the
elements of the charge when he was arrested. Again, the Court finds his testimony concerning
what he advised Martinez to be credible. Furthermore, the Court finds Mr. Little’s representation
on the whole appears to have been competent and thorough.

The only evidence Martinez submitted at the hearing on this claim was the testimony of
Mr. Little. Martinez’s counsel elicited testimony that M. Little may not have obtained the entire
immigration “A-file” and also did not seek the recording of the deportation hearing that would
have been available had he sought it. Instead, Mr. Little relied on the deportation order and other
documents that were produced in discovery to conclude that the CPC § 245(a)(1) conviction
formed the basis of the removal order. As a result, Martinez’s counsel argued at the héaring that
there was “ambiguity in the record” as to what happened at the deportation hearing and whether
the § 245(a)(1) conviction formed a basis for the removal order. Martinez’s counsel argued that
M. Little needed to get the complete record in order to have an intelligent conversation with his
client about whether to attack the deportation order at trial. Martinez has not submitted any
authority for the proposition that a competent defense attorney defending in an 8 U.S.C § 1326
action would request all these immigration documents if the other documents indicated that the
deportation was based on a valid conviction without any reason to believe that the record would
contradict the immigration court’s deportation order. Mr. Little testified that the discovery he
received in this matter made it very clear that the removal order was based on both the CPC §
288 and § 245(a)(1) convictions and that he had no reason to believe the discovery he received in

the matter was otherwise incomplete. Martinez has not established that a failure to retrieve
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additional documents under the facts of this case “fell below an objective standard of ‘

reasonableness.” Strickland, 466 U.S. at 687-88. At best, this argument amounts to speculation.!!
The argument that there may have been some hypothetical possibility that other documents or the
recording of the deportation hearing would have revealed something other than what otherwise
clear from the record before Mr. Little, falls short of showing that there was deficient
petformance. Toomey v. Bunnell, 898 F.2d 741, 743 (9th Cir. 1990) (burden on habeas petitioner
to show through evidentiary proof that counsel’s performance was objectively deficient).
Additionally, Martinez did not offer any evidence concerning how he could meet the
requirements of 8 U.S.C. § 1326(d) to mount a successful collateral attack, including by failing
to present any evidence on how the deportation proceedings were “fundamentally unfair.”
Accordingly, Martinez has not established that he was prejudiced under the second prong of the
Strickland analysis even if his counsel’s failure to review other immigration documents
somehow amounted to deficient performance.

The Court here finds that Mr. Little’s performance was not deficient on his advice on a
potential defense to the 8 U.S.C. § 1326 charge in the indictment. Thus, the Court DENIES
Petitioner’s Section 2255 Motion with regard to his claim that he received ineffective assistance
of counsel on his ability to collaterally attack the deportation order if he went to trial.

C. Failure to File A Direct Appeal

While Martinez did not clearly set forth the failure to file a direct appeal as a ground for
ineffective assistance of counsel in his Section 2255 Motion, Martinez’s counsel elicited
testimony on this point and argued it as basis for relief at the evidentiary hearing. Accordingly,
the Court addresses this argument here.

1Tt appears Martinez’s counsel did not check whether the underlying deportation hearing provided support for this
hypothetical scenario. Additionally, the government’s opposition submitted the immigration judge’s October 23,
2015 decision on the motion to reopen proceedings, which gives every indication that the conviction under CPC §
245(a)(1) did form the basis of the deportation as the immigration court apparently heard testimony on both prior
convictions. ECF No. 44, Exhibit G at 3-4, Additionally, in 2005 the § 245(a) conviction was added as an additional
charge of deportability. Id., Exhibit C.

14
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The Supreme Court reaffirmed in Roe v. Flores-Ortega, that “a lawyer who disregards
specific instructions from the defendant to file a notice of appeal acts in a manner that is
professionally unreasonable.” 528 U.S. 470, 477 (2000). The Court applied a modified version of
the Strickland analysis to determine when failure to consult with a client regarding an appeal
constitutes deficient performance. The Court defined “consult” to mean “advising the defendant
about the advantages and disadvantages of taking an appeal, and making a reasonable effort to
discover the defendant's wishes.” Id. at 478. “Counsel has a constitutionally imposed duty to
consult with the defendant about an appeal when there is reason to think either (1) a rational
defendant would want to appeal (for example, because there are nonfiivolous grounds for
appeal), or (2) that this particular defendant reasonably demonstrated to counsel that he was
interested in appealing.” Id. at 480. The Court further found, with regard to the Strickland
prejudice prong, “in these circumstances, a defendant must demonstrate that there is a reasonable
probability that, but for counsel’s deficient failure to consult with him about an appeal, he would
have timely appealed.” Id. at 484. “[TThe defendant does not have to show that he might have
prevailed on appeal to show prejudice, just that he probably would have appealed had his lawyer
asked.” United States v. Sandoval-Lopez, 409 F.3d 1193, 1196 (9th Cir. 2005) (noting that the
Supreme Court rejected the Ninth Circuit’s per se rule on the prejudice prong of Strickland in
cases involving failure to file a direct appeal).

First, Martinez has not offered any evidence that he gave specific instructions to his
counsel to file a direct appeal. Mr. Little testified that Martinez never asked about filing a direct
appeal. Additionally, Martinez does not suggest there were any nonfrivolous grounds for
appealing after entering his guilty plea and there is no reason to think a rational defendant would
want to appeal given the circumstances. However, Martinez’s counsel elicited testimony from
Mr. Little that after the sentencing Martinez discussed a desire to withdraw his plea with Mr.
Little. Petitioner’s counsel argued at the hearing that this request to withdraw his plea could be
interpreted as “reasonably demonstrat[ing] . . . that he was interesting in appealing” under
Flores-Ortega, in part because Martinez was uneducated and therefore would not know what

exact legal language to use to ask for an appeal. Counsel has not submitted any authority for the

15
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latter argument. The Court disagrees with this contention under the facts presented here. In
determining whether a particular defendant “reasonably demonstrated to counsel that he was
interested in appealingf,]” such that counsel had a constitutionally imposed duty to consult with a
defendant about an appeal, a court “must take into account all the information counsel knew or
should have known.” Flores-Ortega, 528 U.S. at 480. “Only by considering all relevant factors
in a given case can a court propetly determine whether . . . the particular defendant sufficiently
demonstrated to counsel an interest in an appeal.” Id. |

Mz, Little testified that he never interpreted Martinez’s request to withdraw the plea as a
request to file a direct appeal in part because there was no meritorious basis for filing an appeal.
Additionally, “a highly relevant factor in this inquiry will be whether the conviction follows a
trial or a guilty plea, both because a guilty plea reduces the scope of potentially appealable issues
and because such a plea may indicate that the defendant seeks an end to judicial proceedings.”
Id. Here, Martinez entered a guilty plea. The record is also clear that Martinez’s number one
priority was preserving his immigration status in order to be able to stay in the country if he was
successful in vacating his state court conviction or in his pending immigration petition, In fact,
the strategy in the case had been to delay in order to see if Martinez would be successful in his
pending state court and immigfation proceedings. Once the state trial court denied his motion to
vacate the CPC § 245(a) conviction, continuing to delay was no longer an option. Moreover, the
reason that Martinez entered an open guilty plea without accepting the offered plea agreement
was to preserve his right to bring a § 2255 motion if he was ultimately successful in appealing
the state court conviction. Given this backdrop, there was no obvious reason why Martinez’s
dissatisfaction with his sentence and corresponding request to withdraw his plea should have
reasonably demonstrated to Mr. Little that Martinez was interested in appealing without any
basis to support an appeal. Furthermore, the Court at sentencing specifically advised Martinez of
his right to appeal, but instead of making a request to appeal he consistently asked about
withdrawing his plea.

Even construing the evidence to find that Martinez demonstrated an interest in appealing,
Mr. Little testified that he did in fact consult with Martinez about the advantages and

16
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disadvantages of filing a motion to withdraw his plea and advised against it. M. Little explained
to Martinez why dissatisfaction with the length of his sentence was not a basis to withdraw his
plea and that there was no benefit to withdrawing the plea. Even if Martinez successfully
withdtew his plea, he could either go to trial or enter into a new plea deal if the government
offered one. If he went to trial on the charge under 8 U.S.C § 1326, he could not successfully
challenge the still valid state court conviction at trial, and Martinez had confessed to the elements
of the charge when he was arrested. Therefore, withdrawing the plea and going to trial would
most likely have resulted in a higher sentence upon losing at trial, If he withdrew his plea instead
to enter into a plea deal with the government for a shortet sentence, such plea agreement would
likely include a waiver of all his appellate rights and that would be detrimental to him if he was
ultimately successful at invalidating his state court conviction under CPC § 245(a)(1).

Under Flores-Ortega, “[i]f counsel has consulted with the defendant, the question of
deficient performance is easily answered: Counsel performs in a professionally unreasonable
manner only by failing to follow the defendant's express instructions with respect to an appea. J?
528 U.S. at 478. There is no evidence that Mx. Little failed to follow the defendant’s “express
instructions” because Martinez did not testify or present evidence of what his specific
communications with Mr. Little were apart from Mr. Little’s testimony. At the hearing,
Martinez’s counsel presented witness testimony from Irma Martinez, Martinez’s sister; Alicia
Martinez, his mother; and Alex Garcia, his brother-in-law, about calls or communication they
had with Mr. Little or his office staff. Trma Martinez testified that she never spoke with Mr. Little
after the sentencing but she claimed that before the sentencing Mr. Little said he was going to
appeal. Alicia Martinez testified that she did not personally tell Mr. Little that her son wanted to
appeal. Alex Garcia’s testimony was both unclear and somewhat contradictory as to the timing
of when he spoke with Mr. Little but he stated that Mr. Little told him he was going to appeal at
the sentencing. In contrast, Mr. Little credibly testified that none of Martinez’s family asked him
to file a direct appeal but there was discussion on the withdrawal of his plea. Moreover,
Martinez’s family’s testimony does not weigh credibly on the conversation Mr. Little had with

Martinez gffer the sentencing, advising him that a motion to withdraw the plea, as was requested,

17
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was unwise, His family’s testimony was unclear as to what, if anything, was communicated to
Mer. Little after he conferred with Martinez, and the Court gives it little weight. Petitioner’s
counsel also submitted exhibits evidencing calls made to Mr. Little’s office after the sentencing
by Martinez and his family and argued that the flurry of activity in the time leading up to the
appeal deadline is circumstantial evidence that Martinez wanted Mr. Little to appeal. The third-
party testimony and records of phone calls and messages do not elucidate whether Martinez
expressly instructed his counsel to file an appeal in this matter when he spoke with his counsel
after the sentencing,

There is evidence that Mr. Little advised his client of the unwisdom and the futility of
filing a motion to withdraw the plea. The Court also finds there is insufficient evidence that after
this advisement, Martinez continued to insist on filing an appeal, in any form, and that Mr. Little
refused. Hence, Martinez has not established deficient performance under the test delineated in
Flores-Ortega or as interpreted by the Ninth Circuit in Sandoval-Lopez.'? The record shows that
Mr. Little “consulted” with Martinez about the futility of filing a motion to withdraw the plea.
There is evidence that Martinez called Mr. Little’s office a number of times in the three days
after sentencing asking to speak to Mr. Little about his “deal.” Mr. Little was uncertain as to the
timing of when he advised Martinez on the futility of filing a motion in relation to the timing of
these calls. In this Court’s estimation, this uncertainty does not overcome the “strong
presumption that counsel’s conduct falls within the wide range of reasonable professional
assistance.” Strickland, 466 U.S. at 689; see, e.g., Mangum v. United States, No. CIV.A. 05-241,
2006 WL 858076, at *3 (D.R.L. Mar. 27, 2006) (“The Court concludes that under the framework
of Flores-Ortega, the evidence is insufficient to show any express instructions by Mangum to
his counsel to file an appeal, once he was advised that there were no grounds. Rather, the Court

finds, based on the comparative testimony and credibility of the witnesses, that Mangum

12 At the hearing, Petitioner’s counsel relied solely on Flores-Ortega and Sandoval-Lopez to support the ineffective
assistance of counsel claim based on a failure to file a direct appeal. The Ninth Circuit in Sandoval-Lopez concluded
that an evidentiary hearing is required when a defendant alleges that his attorney refuses to file a notice of appeal
when ordered to do so. 409 F.3d at 1198. Therefore, the holding provides minimal guidance in the situation
presented here and does not support Martinez’s argument for relief since he has failed to demonstrate that he
explicitly told his lawyer to appeal and that his lawyer failed to do so.

18
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accepted his counsel’s advice not to pursne an appeal but then changed his mind some eight to
nine months latet”); Sanzone v. Goode, No. 10-CV-4431, 2011 WL 3625544, at *3, n.3
(EDN.Y. Aug. 12, 2011) (where petitioner had asked to withdraw his plea the court found it
was “objectively reasonable” for petitioner’s attorney not to file an appeal on. petitioner’s behalf
given that petitioner had pled guilty pursuant to plea bargain and stated on the record he was not
coerced into accepting the bargain). Under the totality of the evidence, it appears that Martinez’s
counsel provided him with competent advice. Martinez has not submitted sufficient evidence that
his counsel’s petformance “fell below an objective standard of reasonableness.” Strickland, 466
U.S. at 687-88.

While the failure on the first prong of Strickland is sufficient to defeat Martinez’s
ineffective assistance of counsel claim, Martinez also has not met the prejudice prong.
Petitioner’s counsel argued at the hearing that no showing of prejudice is required when a
petitioner alleges that his counsel failed to file a direct appeal. However, that is not always the
case. The Supreme Court recognized in Flores-Ortega that

while the performance and prejudice prongs may overlap, they are not in all cases
coextensive. To prove deficient performance, a defendant can rely on evidence that he
sufficiently demonstrated to counsel his interest in an appeal. But such evidence alone is
insufficient to establish, that had the defendant received reasonable advice from counsel
about the appeal, he would have instructed his counsel to file an appeal.

528 U.S. at 486 (emphasis added). In finding that there was prejudice, Sandoval-Lopez
distinguished the facts of that case from Flores-Ortega, stating that “[Sandoval-Lopez] did not
merely demonstrate to counsel his interest in an appeal, he explicitly told his lawyer he wanted to
appeal and his lawyer refused to do so.” 409 F.3d at 1198, That is not the case presented here.
Thus, Martinez’s proffer that he demonstrated an “interest” in filing an appeal does not satisfy
his obligation to show that but for counsel’s deficient performance there was a reasonable
probability that he would have appealed. The Ninth Circuit in Sandoval-Lopez, expressly
recognized the difference “where a defendant expresses some interest in appealing but would
have been talked out of it if his counsel had explained the unwisdom of such a decision.” 409

F.3d at 1198. The evidence shows that Mr. Little did consult with his client and made a
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reasonable effort to discover his client’s wish for a lesser sentence but also recognized that
Martinez’s main priority remained his immigration prospects. After receiving competent advice
that neither aim would be furthered by the withdrawal of his plea, it is not clear that Martinez
still wanted to file a motion to withdraw his plea or that he communicated express instructions to
file one despite the futility. |

Thus, the Court DENIES Petitioner’s Section 2255 Motion with regard to his claim that
he received ineffective assistance of counsel for his counsel’s failure to file an appeal.

D. Certificate of Appealability

A Petitioner cannot appeal from the denial or dismissal of his Section 2255 motion unless
be has first obtainéd a certificate of appealability. 28 U.S.C. § 2253(c); Fed. R. App. P. 22(b). A
certificate of appealability will issue only when a Petitioner has made “a substantial showing of
the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). To satisfy this standard when the
Court has dismissed a Section 2255 motion (or claims within a Section 2255 motion) on
procedural grounds, a Petitioner must show that reasonable jurists would find debatable (1)
whether the court was correct in its procedural ruling, and (2) whether the motion states a valid
claim of the denial of a constitutional right. Slack v. McDaniel, 529 U.S. 473, 484 (2000). When
the Court has denied a Section 2255 motion or claims within the mc')tion on the merits, a
Petitioner must show that reasonable jurists would find the Court’s decision on the merits to be
debatable or wrong. Id. Based on the preceding analysis, the Court concludes that reasonable
jurists may differ with the Court’s conclusion that Petitioner failed to make a substantial showing
on the denial of a constitutional right with regard to the failure to file a direct appeal. Jd. at 483.
On the other grounds presented by the Section 2255 motion, the Court finds that Petitioner has
not made any showing, let alone a substantial one, of the denial of a constitutional right. 28
U.S.C. § 2253(c)(2). Accordingly, the Court issues a certificate of appealability with respect to
the failure to file a direct appeal and declines to issue a certificate of appealability on the

remaining grounds.
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IV. CONCLUSION AND ORDER
For the reason discussed above, this Court DENIES Petitioner’s Section 2255 motion to

vacate, set aside, or correct sentence. The Court also issues a certificate of appealability with

respect to ineffective assistance of counsel claim regarding the failure to file a notice of appeal.

IT IS SO ORDERED.

Dated: November 9, 2018 /s/ Lawrence J. O°Neill
UNITED STATES CHIEF DISTRICT JUDGE

21
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requiring an interpreter is scheduled, continued or cancelled. Failure to do so may

result in sanctions. See LR 403 — Court Interpreter Services in Criminal Actions

Government Counsel: B. Enos on behalf of M. Giacomazzi present. Defense Counsel:
P, Sasso, appointed, present. Custody Status: Custody — FULLY SHACKLED. Court
Reporter/CD Number: ECRO / A. Gil-Garcia. Certified Court Interpreter: Becky
Rubenstein, Langnage: Spanish—Oath on File. (Timken, A) (Entered: 09/10/2015)

09/10/2015

SHACKLING MINUTE ORDER: Pursuant to Local Rule 401, the Court hereby
determined that the appropriate restraint level for Antonio Rene Martinez is Fully
Shackled (USM # 20735~111). Minute order signed by Magistrate Judge Sheila K.
Oberto on 9/10/2015. (Timken, A) (Entered: 09/10/2015)

09/14/2015

MINUTES (Text Only) for proceedings before Magistrate Judge Stanley A. Boone:
DETENTION HEARING as to Antonio Rene Martinez held and addressed on
9/14/2015. The Court orders defendant Antonio Rene Martinez DETAINED. The
Government provided discovery and informs the Court this is a fast track case.
Government Counsel: Mia Giacomazzi present, Defense Counsel: Kevin Little present.
Custody Status: (C) Fully Shackled. Court Reporter/CD Number: ECRO O Rosales.
Certified Court Interpreter: R Rubenstein, Language: Spanish—Oath on File,
(Hernandez, M) (Entered: 09/14/2015)

09/14/2015

DETENTION ORDER signed by Magistrate Judge Stanley A. Boone on 9/14/2015 as
to Antonio Rene Martinez, (Hernandez, M) (Entered: 09/14/2015)

09/25/2015

(TO BE VIEWED BY ASSIGNED COUNSEL ONLY) PRE-PLEA PRESENTENCE
INVESTIGATION REPORT as to Antonio Rene Martinez. Counsel to provide a copy
of the report to the court at the plea hearing, (Provencio, D) (Entered: 09/25/2015)

09/27/2015

NOTICE of ATTORNEY. APPEARANCE: Kevin Gerard Little appearing for Antonio
Rene Martinez. Attorney Little, Kevin Gerard added. (Little, Kevin) (Entered:
09/27/2015)

10/29/2015

STIPULATION and PROPOSED ORDER for Continuance of Status Conference to
December 14, 2015 by USA. (Giacomazzi, Mia) (Entered: 10/29/2015)

10/30/2015

JOINT REQUEST and ORDER as to Antonio Rene Martinez to Continue the Status
Conference currently set for 11/16/2015 to 12/14/2015 at 08:30 AM in Courtroom 4
(LJO) before District Judge Lawrence I. O'Neill, signed by District Judge Lawrence J.

"O'Neill on 10/30/2015 (Kusamura, W) (Entered: 10/30/2015)
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12/14/2015

14

MINUTES (Text Only) for proceedings before District Judge Lawrence J, O'Neill:
STATUS CONFERENCE as to Antonio Rene Martinez held on 12/14/2015. Defense
counsel request continuance in order to investigate underlying conviction. No
objection by USA. Status Conference continued to 4/4/2016 at 08:30 AM in
Courtroom 4 (LJO) before District Judge Lawrence J, O'Neill, Time is to be excluded
under the Speedy Trial Act in that good cause exists and that the ends of justice
outweigh the interest of the public and the defendant in a speedy trial. For the reasons
set forth on the record, the continuance requested is granted for good cause and the
Court finds the ends of justice outweigh the interest of the public and the defendant in
a speedy trial. XE Start: 12/14/2015 Stop: 4/4/2016. Government Counsel: Kimberly
Sanchez present, Defense Counsel: Virna Santos present, Custody Status: CUSTODY.
Court Reporter/CD Number: Peggy Crawford. Certified Court Interpreter: Juan Carlos
Morales, Language: Spanish—Oath on File. (Munoz, I) (Entered: 12/15/2015)

01/14/2016

15

MINUTE ORDER (TEXT ENTRY ONLY) DUE TO THE UNAVAILABILITY OF
THE COURT: Status Conference currently set for 4/4/2016 has been CONTINUED to
4/11/2016 at 08:30 AM in Courtroom 4 (LJO) before District Judge Lawrence J.
O'Neill signed by District Judge Lawrence J. O'Neill on January 14, 2016, (Munoz, I)
(Entered: 01/14/2016)

01/22/2016

16 | DESIGNATION of COUNSEL FOR SERVICE. Added attorney Vincenza Rabenn for

USA (Rabenn, Vincenza) (Entered: 01/22/2016)

04/05/2016

17

MINUTE ORDER (TEXT ENTRY ONLY) Change of Plea or Trial Setting
Conference set for 4/11/2016 at 09:30 AM in Courtroom 4 (LJO) before District Judge
Lawrence J. O'Neill signed by District Judge Lawrence J. O'Neill on April 5, 2016.
NOTE: NEW TIME 9:30AM. (Munoz, I) (Entered: 04/05/2016)

04/11/2016

18

MINUTES (Text Only) for proceedings before District Judge Lawrence J. O'Neill:
Status Conference as to Antonio Rene Martinez held on 4/11/2016. Defense counsel
request continuance for further investigation regarding prior convictions. No objection
by USA. Change of Plea or Trial Setting Conference 5/2/2016 at 08:30 AM in
Courtroom 4 (LJO) before District Judge Lawrence J. O'Neill. Time is to be excluded
under the Speedy Trial Act in that good cause exists and that the ends of justice
outweigh the interest of the public and the defendant in a speedy trial. For the reasons
set forth on the record, the continuance requested is granted for good cause and the
Court finds the ends of justice outweigh the interest of the public and the defendant in
a speedy trial. XE Start: 4/11/2016 Stop: 5/2/2016. Government Counsel: Henry
Carbajal present. Defense Counsel: Kevin Little present, Custody Status: CUSTODY.
Court Reporter/CD Number: ECRO. Certified Cowrt Interpreter: Javier Avelar,
Language: Spanish—Oath on File. (Munoz, I) (Entered: 04/12/2016)

04/20/2016

19

MINUTE ORDER (TEXT ENTRY ONLY) Change of Plea or Trial Setting
Conference set for 5/2/2016 at 09:00 AM in Courtroom 4 (LJO) before District Judge
Lawrence J. O'Neill signed by District Judge Lawrence J. O'Neill on April 20, 2016.
NOTE: NEW TIME 9:00AM. (Munoz, I) (Entered: 04/20/2016)

05/02/2016

20

MINUTES (Text Only) for proceedings before Chief Judge Lawrence J. O'Neill:
STATUS CONFERENCE as to Antonio Rene Martinez held on 5/2/2016. Defense
counsel request continuance to review state coutt case and immigration issues., USA
states their position on the record. Trial Setting Conference set for 7/18/2016 at 08:30
AM in Courtroom 4 (LJO) before Chief Judge Lawrence J. O'Neill. Time is to be
excluded under the Speedy Trial Act in that good cause exists and that the ends of
Justice outweigh the interest of the public and the defendant in a speedy trial. For the
reasons set forth on the record, the continuance requested is granted for good cause
and the Court finds the ends of justice outweigh the interest of the public and the
defendant in a speedy trial. XE Start: 5/2/2106 Stop: 7/18/2016. Government Counsel:
Mia Giacomazzi present. Defense Counsel: Michael Aed present, Custody Status:
CUSTODY. Court Reporter/CD Number: Peggy Crawford. Certified Court Interpreter:
Gregoria Lara, Language: Spanish—Oath on File. (Munoz, I) (Bntered: 05/03/2016)

07/18/2016

21

MINUTES (Text Only) for proceedings before Chief Judge Lawrence J. O'Neill:
STATUS CONFERENCE as to Antonio Rene Martinez held on 7/18/2016. Defense
counsel updated the Court and request continuance to finalize one more key issue to
resolve the case. No objection by USA. Trial Setting Conference set for 8/1/2016 at
08:30 AM in Courtroom 4 (LJO) before Chief Judge Lawrence J. O'Neill, Time is to
be excluded under the Speedy Trial Act in that good cause exists and that theandsgyef
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Justice outweigh the interest of the public and the defendant in a speedy trial. For the
reasons set forth on the record, the continuance requested is granted for good cause
and the Court finds the ends of justice outweigh the interest of the public and the
defendant in a speedy trial. XE Start: 7/18/2016 Stop: 8/1/2016. Government Counsel:
Vincenza Rabenn present. Defense Counsel: Kevin Little present. Custody Status:
CUSTODY. Court Reporter/CD Number: Peggy Crawford. Certified Court Interpreter:
Javier Avelar, Language: Spanish—Oath on File. (Munoz, I) (Entered: 07/19/2016)

08/01/2016

22

MINUTES (Text Only) for proceedings before Chief Judge Lawrence J. O'Neill:
STATUS CONFERENCE as to Antonio Rene Martinez held on 8/1/2016, Jury Trial
set for 10/12/2016 at 08:30 AM in Courtroom 4 (LJO) before Chief Judge Lawrence J.
O'Neill. Time is to be excluded under the Speedy Trial Act in that good cause exists
and that the ends of justice outweigh the interest of the public and the defendant in a
speedy trial. For the reasons set forth on the record, the continuance requested is
granted for good cause and the Court finds the ends of justice outweigh the interest of
the public and the defendant in a speedy trial. XE Start: 8/1/2015 Stop: 10/12/2016.
Government Counsel: Vincenza Rabenn present. Defense Counsel: Kevin Little
present. Custody Status: CUSTODY. Court Reporter/CD Number: Peggy Crawford,
Certified Court Interpreter: Becky Rubenstein, Language: Spanish—Oath on File.
(Munoz, I) (Entered: 08/02/2016)

08/16/2016

23

MINUTE ORDER (TEXT ENTRY ONLY) Change of Plea Hearing set for 8/29/2016
at 08:30 AM in Courtroom 4 (LJO) before Chief Judge Lawrence J. O'Neill signed by
Chief Judge Lawrence J. O'Neill on August 16, 2016, (Munoz, I) (Entered:
08/16/2016)

08/29/2016

24

MINUTES (Text Only) for proceedings before Chief Judge Lawrence J. O'Neill:
PLEA and SENTENCE HEARING held on 8/29/2016 as to Antonio Rene Martinez
(1). Straight plea. No plea agreement on file, PLEA OF GUILTY entered on Count 1
by Antonio Rene Martinez (1). Sentence Count 1 CUSTODY: 41 Months. Special
Assessment $100. Prison: Northern CA. Appeal Rights waived. DEFENDANT
TERMINATED. CASE CLOSED. Government Counsel: Vincenza Rabenn present.
Defense Counsel: Kevin Little present. Custody Status: CUSTODY. Court

Reporter/CD Number: Peggy Crawford, Certified Court Interpreter: Aimee Benavides, |

Language: Spanish—Oath on File. (Munoz, I) (Entered: 08/30/2016)

09/02/2016

&

JUDGMENT and COMMITMENT signed by District Judge Dale A. Drozd for Chief
Tudge Lawrence J. O'Neill on 8/29/16 as to Antonio Rene Martinez. (Verduzco, M)
(Entered: 09/02/2016)

09/26/2016

]

LETTER dated 9/26/2016, from Antonio Rene Martinez. (Hellings, J) (Entered:
09/30/2016)

09/28/2016

23

SENTENCING PRESENTENCE INVESTIGATION REPORT (REDACTED) as to
Antonio Rene Martinez, (Provencio, D) (Entered: 09/28/2016)

10/06/2016

LETTER from Antonio Rene Martinez. (Verduzco, M) (Entered: 10/19/2016)

10/11/2016

LETTER from Antonio Rene Martinez. (Verduzco, M) (Entered: 10/12/2016)

03/02/2017

(SR>3 v=

MOTION for RECONSIDERATION re 25 Judgment and Commitment by Antonio
Rene Martinez. (Gonzalez, R) (Entered: 03/02/2017)

04/24/2017

=

ORDER NOTIFYING Petitioner of the Consequences or Re—Characterizing his
Motion as Made Under 28 U.S.C. 2255 signed by Chief Judge Lawrence J, O'Neill on
4/24/2017 as to Antonio Rene Martinez. (Sant Agata, S) (Entered: 04/24/2017)

04/24/2017

SERVICE BY MAIL: 31 Order — CR, Set Deadlines/Hearings served on Antonio
Rene Martinez (Sant Agata, S) (Entered: 04/24/2017)

05/08/2017

MAIL RETURNED as Undeliverable, Register # is Incorrect; 31 Order mailed to
Antonio Rene Martinez 2155496 at Taft CL (Jessen, A) (Entered: 05/09/2017)

05/09/2017

32

DEFENDANT'S REGISTER NUMBER UPDATED to 20735-111 as referenced on
Document 30 . (Jessen, A) (Entered: 05/09/2017)

05/09/2017

RE—SERVICE BY MAIL: 31 Order served on Antonio Rene Martinez. (Jessen, A)
(Entered: 05/09/2017)
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05/18/2017

33

MOTION to WITHDRAW Defendant's Pleadings (At ECF No. 30 ) Filed in a Letter
October 2, 2016, by Antonio Rene Martinez. (Jessen, A) (Entered: 05/18/2017)

05/22/2017

34

ORDER GRANTING 33 Defendant's Motion to Withdraw Motion as to Antonio Rene
Martinez (1) and Directing Clerk to Terminate All Pending Motions (Docs. 29, 30, &
33 ) signed by Chief Judge Lawrence J. O'Neill on 5/19/2017. (Jessen, A) (Entered:
05/22/2017)

05/22/2017

SERVICE BY MAIL: 34 Order on Motion to Withdraw served on Antonio Rene
Martinez. (Jessen, A) (Entered: 05/22/2017)

09/01/2017

35 |MOTION to VACATE, Set Aside or Correct Sentence under 28 U.S.C. 2255 by

Antonio Rene Martinez. (Hellings, J)
Civil case 1:17-cv—-01195-LJO opened. (Entered: 09/06/2017)

09/11/2017

36 |MOTION to VACATE, Set Aside or Correct Sentence under 28 U.S.C. 2255 by

Antonio Rene Martinez, (Marrujo, C) (Entered: 09/14/2017)

09/14/2017

37 | MOTION to Proceed In Forma Pauperis by Antonio Rene Martinez. (Marrujo, C)

(Entered: 09/15/2017)

09/25/2017

ORDER Denying Request for Appointment of Counsel; Setting Briefing Schedule for
the Filing of Any Opposition and Reply; Denying Motion to Proceed In Forma
Panperis re 35, 36, 37, signed by Chief Judge Lawrence J. O'Neill on 9/25/17 as to

Hrn ) S D

Antonio Rene Martinez. (Gonzalez, R) (Entered: 09/25/2017)

09/25/2017

SERVICE BY MAIL: 38 Order — CR, served on Antonio Rene Martinez. (Gonzalez,
R) (Entered: 09/25/2017)

10/19/2017

MOTION for EXTENSION of TIME by USA. as to Antonio Rene Martinez.
(Attachments: # 1 Proposed Order)(Rabenn, Vincenza) (Entered: 10/19/2017)

10/20/2017

CERTIFICATE of SERVICE by USA as to Antonio Rene Martinez re 39 MOTION
for EXTENSION of TIME . (Rabenn, Vincenza) (Entered: 10/20/2017)

10/20/2017

TRANSCRIPT REQUEST by USA for proceedings held on 08/29/2016 before Judge
O'Neill, Court Reporter Peggy Crawford, (Rabenn, Vincenza) (Entered: 10/20/2017)

10/20/2017

TRANSCRIPT of Proceedings as to Antonio Rene Martinez held on 8/29/2016, Plea
and Sentence, before Chief Judge Lawrence J. O'Neill, filed by Court Reporter Peggy
Crawford, Phone number 559-266—-3789 E~mail peggycrawford@gmail.com.
Transcript may be viewed at the court public terminal or purchased through the Court
Reportet/Transcriber before the deadline for Release of Transcript Restriction. After
that date it may be obtained through PACER. Any Notice of Intent to Request
Redaction must be filed within 5 court days. Redaction Request due 11/13/2017.
Redacted Transcript Deadline set for 11/20/2017. Release of Transcript Restriction set
for 1/19/2018. (Crawford, P) (Bntered: 10/20/2017)

10/20/2017

ORDER GRANTING Extension of Time, signed by Chief Judge Lawrence J. O'Neill
on 10/20/2017 as to Antonio Rene Martinez, (Government's Answer: 11/26/2017,
Traverse due by 12/18/2017) (Martin—Gill, S) (Entered: 10/20/2017)

10/20/2017

SERVICE BY MAIL: 43 Order — CR, served on Antonio Rene Martinez (Martin—Gill,
S) (Entered: 10/20/2017)

11/24/2017

OPPOSITION by USA to 35 MOTION to VACATE, Set Aside or Correct Sentence
under 28 U.S.C. 2255, (Rabenn, Vincenza) (Entered: 11/24/2017)

12/14/2017

RESPONSE to the Government's Opposition to his Motion to Vacate by Antonio Rene
Martinez re 44 Opposition to Motion. (Martin—Gill, S) (Entered: 12/14/2017)

08/15/2018

ORDER for Evidentiary Hearing on 28 U.S.C.§ 2255 Motion to Vacate, Set Aside, r
Correct Sentence 35, 36, 44 , 45 , signed by Chief Tudge Lawrence J. O'Neill on

8/15/2018 as to Antonio Rene Martinez: Evidentiary Hearing set for 10/15/2018 at
01:30 PM. (Hellings, J) (Entered: 08/15/2018)

08/15/2018

SERVICE BY MAIL: 46 Order — CR, Set Deadlines/Hearings, served on Antonio
Rene Martinez. (Hellings, J) (Entered: 08/15/2018)
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08/16/2018

47

NOTICE of ATTORNEY APPEARANCE: Chatles J. Lee appearing for Antonio Rene
Martinez, Attorney Lee, Charles J. added. (Lee, Charles) (Entered: 08/ 16/2018)

08/16/2018

48

NOTICE of ATTORNEY APPEARANCE: Erin Snider appearing for Antonio Rene
Mattinez. Attorney Snider, Erin added. (Snider, Brin) (Entered: 08/16/2018)

10/15/2018

50

MINUTES (Text Only) for proceedings before Chief Judge Lawrence J. O'Neill:
EVIDENTIARY HEARING (Day One) as to Antonio Rene Martinez held on
10/15/2018. Opening statements. Witnesses: Victor Gonzalez, Irma Martinez, Alicia
Martinez, Kevin Little sworn/testified. Exhibit marked and received, Evidentiary
Hearing (Day Two) continued to 10/19/2018 at 1:00pm. Government Counsel;
Vincenza Rabenn present. Defense Counsel: Charles Lee, Erin Snider present. Court
Reportet/CD Number: Peggy Crawford. Certified Court Interpreter: Becky
Rubenstein, Language: Spanish—Oath on File. (Munoz, I) (Entered: 10/1 7/2018)

10/16/2018

TRANSCRIPT REQUEST for proceedings held on 10/15/2018 before Judge O'Neill.
Court Reporter Peggy Crawford. (Lee, Charles) (Entered: 10/16/2018)

10/17/2018

TRANSCRIPT of Proceedings as to Antonio Rene Martinez held on 10/15/2018,
Evidentiary Hearing re 2255 Motion, before Chief Judge Lawrence J. O'Neill, filed by
Court Reporter Peggy Crawford, Phone number 559~266—3789 E—~mail
peggycrawford@gmail.com. Transcript may be viewed at the court public terminal or
purchased through the Court Reporter/Transcriber before the deadline for Release of
Transcript Restriction. After that date it may be obtained through PACER. Any Notice
of Intent to Request Redaction must be filed within 5 court days. Redaction Request
due 11/8/2018. Redacted Transcript Deadline set for 11/19/2018, Release of Transcript
Restriction set for 1/17/2019. (Crawford, P) (Entered: 10/17/2018)

10/19/2018

52

MINUTES (Text Only) for proceedings before Chief Judge Lawrence J, O'Neill:
EVIDENTIARY HEARING re: 2255 (Day Two) as to Antonio Rene Martinez held on
10/19/2018. Witness: Kevin Little testified. Exhibits marked and received. Closing
arguments. Matter submitted. Order to be issued. Government Counsel: Vincenza
present. Defense Counsel: Charles Lee present. Custody Status: NO APPEARANCE.
Court Reporter/CD Number: Peggy Crawford. (Munoz, I) (Entered: 10/24/2018)

11/13/2018

ORDER on 35 Motion to Vacate (2255) as to Antonio Rene Martinez (1); signed by
Chief Judge Lawrence J. O'Neill on 11/9/18. (Gonzalez, R)
Civil Case 1:17-cv—01195-LJO closed. (Bntered: 11/13/2018)

11/13/2018

SERVICE BY MAIL: 53 Ordef on Motion to Vacate — 2255, served on Antonio Rene
Martinez. (Gonzalez, R) (Entered: 11/13/2018)

01/07/2019

34 | NOTICE of APPEAL by Antonio Rene Martinez re 53 Order on Motion to Vacate —

2255, Order on Motion for Extension of Time. (Attachments: # 1 Representation
Statement)(Les, Charles) (Entered: 01/07/2019)

01/08/2019

35 | APPEAL PROCESSED to Ninth Circuit re 54 Notice of Appeal filed by Antonio Rene

Martinez. Filed dates for Notice of Appeal *1/7/2019*, Complaint *7/31/2014* and
Appealed Order / Judgment *11/13/2018*. Court Reporter: *Peggy Crawford*. *Fee
Status: CJA or IFP granted on 8/15/2018* (Attachments: # 1 Appeal Information)
(Gonzalez, R) (Entered: 01/08/2019)

01/08/2019

USCA CASE NUMBER 19-15046 for 54 Notice of Appeal filed by Antonio Rene
Mattinez. (Gonzalez, R) (Entered: 01/09/2019)

01/23/2019

TRANSCRIPT REQUEST for proceedings held on 12/14/15, 4/11/16, 5/2/16, 7/18/16,
8/1/16, 10/19/18 before Judge Lawrence J. O'Neill. MULTIPLE REPORTERS
REQUESTED (Sasso, Peggy) (Entered: 01/23/2019)

02/06/2019

TRANSCRIPT of Proceedings Status Conference as to Antonio Rene Martinez held on
4/11/16, before Chief Judge Lawrence I. O'Neill, filed by Jennifer Coulthard, Phone
number 312-617-9858 E-mail jenrmrerr2@gmail.com, Transcript may be viewed at
the court public terminal or purchased through the Court Reporter/Transcriber before
the deadline for Release of Transcript Restriction. After that date it may be obtained
through PACER. Any Notice of Intent to Request Redaction must be filed within 5
court days. Redaction Request due 2/28/2019. Redacted Transcript Deadline set for
3/11/2019. Release of Transcript Restriction set for 5/9/2019. (Dunn—Coulthard, n
(Entered: 02/06/2019)
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02/11/2019

39

TRANSCRIPT of Proceedings as to Antonio Rene Martinez held on 12/14/2015,
Status Conference, before Chief Judge Lawrence J. O'Neill, filed by Court Reporter
Peggy Crawford, Phone number 559—266—3789 E-mail peggycrawford@gmail.com.
Transcript may be viewed at the court public terminal or purchased through the Court
Reportet/Transcriber before the deadline for Release of Transcript Restriction, After
that date it may be obtained through PACER. Any Notice of Intent to Request
Redaction must be filed within 5 court days. Redaction Request due 3/4/2019.
Redacted Transcript Deadline set for 3/14/2019. Release of Transcript Restriction set
for 5/13/2019. (Crawford, P) (Entered: 02/11/2019) '

02/11/2019

TRANSCRIPT of Proceedings as to Antonio Rene Martinez held on 5/2/2016, Status
Conference, before Chief Judge Lawrence J. O'Neill, filed by Court Reporter Peggy
Crawford, Phone number 559—266—3789 E—mail peggycrawford@gmail.com.
Transcript may be viewed at the court public terminal or purchased through the Court
Reporter/Transcriber before the deadline for Release of Transcript Restriction. After
that date it may be obtained through PACER. Any Notice of Intent to Request
Redaction must be filed within 5 court days. Redaction Request due 3/4/2019,
Redacted Transcript Deadline set for 3/14/2019, Release of Transcript Restriction set
for 5/13/2019. (Crawford, P) (Entered: 02/11/2019)

02/11/2019

61 | TRANSCRIPT of Proceedings as to Antonio Rene Martinez held on 7/18/2016, Status

Conference, before Chief Judge Lawrence J. O'Neill, filed by Court Reporter Peggy
Crawford, Phone number 559—266-3789 E~mail peggycrawford@gmail.com.
Transcript may be viewed at the court public terminal or purchased through the Court
Repotter/Transcriber before the deadline for Release of Transcript Restriction. After
that date it may be obtained throngh PACER. Any Notice of Intent to Request
Redaction must be filed within 5 court days. Redaction Request due 3/4/2019.
Redacted Transcript Deadline set for 3/14/2019. Release of Transcript Restriction set
for 5/13/2019. (Crawford, P) (Entered: 02/11/2019)

02/11/2019

TRANSCRIPT of Proceedings as to Antonio Rene Martinez held on 8/1/2016, Change
of Plea/Trial Setting Conference, before Chief Judge Lawrence J. O'Neill, filed by
Court Reporter Peggy Crawford, Phone number 559—266—3789 B~mail
peggycrawford@gmail.com. Transcript may be viewed at the court public texminal or
purchased through the Court Reporter/Transcriber before the deadline for Release of
Transcript Restriction. After that date it may be obtained through PACER. Any Notice
of Intent to Request Redaction must be filed within 5 court days. Redaction Request
due 3/4/2019. Redacted Transcript Deadline set for 3/14/2019. Release of Transcript
Restriction set for 5/13/2019. (Crawford, P) (Entered: 02/11/2019)

02/11/2019

TRANSCRIPT of Proceedings as to Antonio Rene Martinez held on 10/19/2018,
Evidentiary Hearing re 2255, Day 2, before Chief Judge Lawrence J. O'Neill, filed by
Court Reporter Peggy Crawford, Phone number 559-266—3789 E—mail
peggycrawford@gmail.com. Transcript may be viewed at the court public terminal or
purchased through the Court Reporter/Transcriber before the deadline for Release of
Transcript Restriction. After that date it may be obtained through PACER. Any Notice
of Intent to Request Redaction must be filed within 5 court days. Redaction Request
due 3/4/2019. Redacted Transcript Deadline set for 3/14/2019. Release of Transcript
Restriction set for 5/13/2019. (Crawford, P) (Entered: 02/11/2019)

02/21/2019

TRANSCRIPT REQUEST by USA for proceedings held on 12/14/2015, 05/02/2016,
07/18/2016, 08/01/2016, 10/19/2018 before Judge O'Neill. Comt Reporter Peggy
Crawford. (Rabenn, Vincenza) (Entered: 02/21/2019)

11/22/2019

USCA ORDER as to 54 Notice of Appeal filed by Antonio Rene Martinez. The
decision of the District Court is REMANDED. (Flotes, E) (Entered: 11/26/2019)

11/22/2019

66 |USCA MANDATE as to 54 Notice of Appeal filed by Antonio Rene Martinez. The

Judgment of this Court, entered November 22, 2019, takes effect this date. (Gonzalez,

| R) (Entered: 01/22/2020)

01/28/2020

FIRST AMENDED JUDGMENT and COMMITMENT signed by District Judge
Lawrence J. O'Neill on January 28, 2020 as to Antonio Rene Martinez pursuant to
remand from the Ninth Circuit Court of Appeals. (Munoz, I) (Entered: 01/28/2020)

02/10/2020

68 |NOTICE of APPEAL by Antonio Rene Martinez. (Lee, Charles) (Entered:

02/10/2020)
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02/10/2020

69

APPEAL PROCESSED to Ninth Circuit re 68 Notice of Appeal filed by Antonio Rene
Martinez. Filed dates for Notice of Appeal ¥2/10/2020%, Complaint *7/31/2014* and
Appealed Order / Judgment *1/28/2020*, ** ¥Fee Status; CTA or IFP granted on
9/10/2015* (Attachments: # L Appeal Information) (Orozco, A) (Entered: 02/10/2020)

02/10/2020

SERVICE BY MAIL: 69 Appeal Processed to USCA — CR, 68 Notice of Appeal
served on Antonio Rene Martinez (Orozco, A) (Entered: 02/ 10/2020)

02/11/2020

70

USCA CASE NUMBER 20~10056 for 68 Notice of Appeal filed by Antonio Rene
Martinez. (Orozco, A) (Entered: 02/11/2020)

02/14/2020

USCA ORDER as to 68 Notice of Appeal filed by Antonio Rene Martinez (The
motion of the Federal Defenders Office to be relieved as appellantscounsel of record
and for appointment of David A. Schlesinger, Esq. is GRANTED) (Martin—Gill, S)
(Entered: 02/14/2020) _

02/19/2020

ORDER APPOINTING ATTORNEY David Andrew Schlesinger for Antonio Rene
Martinez, signed by District Judge Dale A. Drozd on 2/19/2020. (Martin—Gill, S)
(Entered: 02/19/2020)

03/05/2020

TRANSCRIPT REQUEST for proceedings held on 09/10/2015 , 09/14/2015 before
Judge Sheila K. Oberto, Stanley A, Boone re 68 Notice of A%peal. MULTIPLE
REPORTERS REQUESTED (Schlesinger, David) (Entered: 03/05/2020)

04/02/2020

TRANSCRIPT of Proceedings as to Antonio Rene Martinez held on 9/10/2015, before
Magistrate Judge Sheila K. Oberto. ARRAIGNMENT and PLEA filed by ECRO,
Phone number 559-499~5928 or 559~499—5612, E~mail
Fresno_ECRO@caed.uscourts.gov. Transcript may be viewed at the court public
terminal or purchased through the Court Reporter/Transcriber before the deadline for
Release of Transcript Restriction. After that date it may be obtained through PACER.
Any Notice of Intent to Request Redaction must be filed within 5 court days.
Redaction Request due 4/23/2020. Redacted Transcript Deadline set for 5/4/2020.
Release of Transcript Restriction set for 7/2/2020. (Timken, A) (Entered: 04/02/2020)

04/02/2020

TRANSCRIPT of Proceedings as to Antonio Rene Martinez held on 9/14/2015, before
Magistrate Judge Stanley A. Boone, DETENTION HEARING filed by ECRO,
Phone number 559-499-5928 or 559-499—5612, B—mail

Fresno ECRO@ecaed uscourts.gov. Transcript may be viewed at the court public
terminal or purchased through the Court Reporter/Transcriber before the deadline for
Release of Transcript Restriction. After that date it may be obtained through PACER.
Any Notice of Intent to Request Redaction must be filed within 5 court days.
Redaction Request due 4/23/2020. Redacted Transcript Deadline set for 5/4/2020.

Release of Transcript Restriction set for 7/2/2020. (Timken, A) (Entered: 04/02/2020)
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