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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 20-14301-GG

UNITED STATES OF AMERICA,

> y Plal’ntiff - Appellee, *
versus
CHRISTOPHER DAVID COBB,

Defendant - Appellant.

Appeal from the United States District Court
for the Northern District of Alabama

. ON PETITION(S) FOR REHEARING AND PETITION(S) FOR REHEARING EN BANC

BEFORE: LUCK, LAGOA, and TJOFLAT, Circuit Judges.

PER CURIAM:

The Petition for Rehearing En Banc is DENIED, no judge in regular active service on the Court
having requested that the Court be polled on rehearing en banc (FRAP 35) The Petition for
Panel Rehearing is also denied. (FRAP 40) ,
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[DO NOT PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 20-14301
Non-Argument Calendar

D.C. Docket No. 7:09-cr-00486-LSC-GMB-1

UNITED STATES OF AMERICA,

Plaintiff - Appellee,
versus

CHRISTOPHER DAVID COBB,

Defendant - Appellant.

Appeal from the United States District Court
for the Northern District of Alabama

(May 19, 2021)
Before LUCK, LAGOA, and TJOFLAT, Circuit Judges.

PER CURIAM: -
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Christqpher Cobb, proceeding pro se, appeals the denial of his motion to
unseal grand jury transcripts and his signed indictment. In this appeal, Cobb first
argues that the District Court that presided over his original criminal action had the
duty to ensure that the Assistant United States Attorney (AUSA) that presented
evidence to the grand jury took the proper oath of office. But because the District
Court allegedly did not, Cobb contends that the grand jury transcripts and signed
indictment should be unsealed. He then argues that the District Court applied
United States v. Mechanik, 475 U.S. 66, 106 S. Ct. 938 (1986)—which holds that a
petit jury’s guilty verdict means that the criminal defendant is in fact guilty as
charged beyond a reasonable doubt—too broadly.

We disagree with Cobb on both points. On the former, the District Court did
not abuse its discretion in denying Cobb’s motion because there was no currently
pending judicial procee(iing connected to Cobb’s request to unseal. And on the
latter, the District Court correctly concluded that any error that may have occurred
before the grand jury was harmless beyond a reasonable doubt because a petit jury
found Cobb guilty. Accordingly, we affirm.

L.

On October 27, 2010, a grand jury charged Cobb with knowing receipt of

child pornography, in violation of 18 U.S.C § 2252A(a)(2) (Count 1), knowing

distribution of child pornography, in violation of 18 U.S.C. § 2252A(a)(2) (Count

et eren
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2), and knowing possession of child pornography, in violation of 18 U.S.C

§ 2252A(a)(5)B) (Count 3). A jury found Cobb guilty on Counts 1 and 3, but not
guilty on Count 2. The District Court sentenced Cobb to a total term of 210
months’ imprisonment, and a panel of this Court affirmed Cobb’s sentences,
United States v. Cobb, 479 F. App’x 210, 211-12 (11th Cir. 2012).

In February 2018, Cobb filed a motion purportedly seeking relief under
Federal Rule of Civil Procedure 60(b), which provides grounds for relief from a
final judgment, order, or proceeding. Cobb’s motion asserted that AUSA Mary
Ann Gallagher—the prosecutor for Cobb’s criminal case—did not file her oath of
office and appointment affidavit that provided her with the legal authorization to
act as a representative of the federal government. In support, Cobb pointed to a
Freedom of Information Act response he received from the Executive Office for
the United States Attorneys (EOUSA), which stated that a search for the records
Cobb requested “revealed no responsive records” and that the “records ha[d] been
destroyed pursuant to Department of Justice guidelines.”! The District Court
denied the motion because Cobb’s case had been closed since 2011, and thus the

Court “lack[ed] jurisdiction to modify or reducé his sentence.”

!t is worth noting that EOUSA’s response to Cobb’s FOIA request states only that his
request did not turn up an Oath of Office signed by AUSA Gallagher, not that she did not sign
one,

3
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So, in December 2018, Cobb filed a motion to unseal the grand jury
transcripts and the signed indictment. Cobb claimed that, based on his FOIA
request, he had determined that AUSA Gallagher did not have an oath of office on
file with EOUSA when she appeared before the grand jury in his case. In support,
he attached the FOIA response letter he received from EOUSA that stated that the
information he requested had been destroyed pursuant to Department of Justice
guidelines. Cobb later filed a second FOIA response he received from EOUSA,
which noted that “records of former AUSAs are ﬂot maintained by EOUSA upon

separation from employment.”

The District Court ultimately denied Cobb’s motion. Recognizing tha’; itis
generally “well-settled policy of federal law that grand jury proceedings remain
secret,” the District Court found that Cobb had not demonstrated a compelling
need for the grand jury materials. Likewise, the Court—relying on United States v.
Mechanik, 475 U.S. 66, 70, 106 S. Ct. 938, 941-42 (1986)—concluded that any
alleged error in the grand jury proceedings would have been harmless beyond a
reasonable doubt because the petit jury ultimately found Cobb guilty on Counts 1>

and 3.

Cobb timely appealed the denial of his motion to unseal the grand jury

transcripts and the signed indictment. But we affirm on two grounds. First, the
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District Court’s denial was not an abuse discretion because no Judicial proceeding
was anticipated or currently pending that was connected to Cobb’s request to
unseal. And second, even if an error occurred before the grand jury, it was

harmless beyond a reasonable doubt because a petit Jury later found Cobb guilty.

IL.

A district court’s refusal to unseal court documents is reviewed for abuse of
discretion. Romero v. Drummond Co., 480 F.3d 1234, 1242 (11th Cir. 2007).
District courts have wide discretion in evaluating whether disclosure of grand jury
materials would be appropriate. United Kingdom v. United States, 238 F.3d 1312,
1320 (11th Cir. 2001).

I1.

- We'll start with whether Cobb can satisfy the Federal Rule of Criminal
Procedure 6(e)(3)(E)(i) exception that permits the disclosure of grand jury
materials “preliminary ;o or in connection with a judicial proceeding.” Fed. R.
Crim. P. 6(e)(3)(E)(1). We’ll then turn to whether the error Cobb alleges—
assuming that it indeed occurred—is enough to require disclosure in this case.

With a few limited exceptions, the disclosure of grand jury materials must
first be authorized by a court. See Fed. R. Crim. P. 6(¢)(2), (3). We have held that,
to obtain disclosure of protected grand jury materials, a person must show a

“particularized need” for the documents. United Kingdom, 238 F.3d at 1320.
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Parties seeking grand jury materials “must show that the material they seek is
needed to avoid a possible injustice in another judicial proceeding, that the need
for disclosure is greater than the need for continued secrecy, and that their request
is structured to cover only the material so needed.” Id. at 1320-21. Critically,
under Rule 6(¢), the “[]Jother judicial proceeding” must be one that is already
pending, or, at the very least, anticipated. United States v. Baggot, 463 U.S. 476,
479-80, 103 S. Ct. 3164, 3167 (1983) (“[Federal Rule of Criminal Procedure 6(¢)]
contemplates only uses related fairly directly to some identifiable litigation,
pending or anticipated.” (emphasis added)). And the Supreme Court has
repeatedly emphasized that district courts are given wide discretion to determine
whether disclosure of grand jury materials is appropriate. See United States v.
John Doe, Inc. I, 481 U.S. 102, 116, 107 S. Ct. 1656, 1664 (1987).

Here, the District éourt did not abuse its discretion when it denied Cobb’s
motion to unseal the grand jury records. Cobb has not satisfied Rule
6(e)(3)E)(i)’s exception because he has not pointed to any pending or anticipated
judicial proceedings connected to his request for the transcripts. The only potential
proceeding that this Court could identify—Cobb’s criminal case—has been closed
since 2011. Under Baggot, this lack of a pending or anticipated proceeding is

dispositive. 463 U.S. at 479, 103 S. Ct. at 3167.
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The District Court did suggest, however, that Cobb may “anticipate[]” filing
a motion to dismiss his indictment and vacate his conviction and sentences based
on the contents of the grand jury records. But if the mere possibility of a motion to
dismiss an indictment qualified as an “anticipated” judicial proceeding under Rule
6(e)(3)(EX(i), every criminal defendant would seek to unseal their grand jury
proceedings in order to dig around for some error. Given that “the proper
functioning of our grand jury system depends upon the secrecy of grand jury
proceedings,” Douglas Oil Co. v. Petrol Stops Nw., 441 U.S. 211, 218, 99 S. Ct.
1667, 1672 (1979), we will not stretch Baggot that far. And regardless, this does
not alter our conclusion that the District Court did not abuse its discretion.

- Although the District Court relied on different reasoning when denying Cobb’s
motion, we may affirm on any ground supported by the record. LeCroy v. United
States, 739 F.3d 1297, 1312 (11th Cir. 2014).

But we will nevertheless give Cobb the benefit of the doubt and assume (1)
that there was a “pending or anticipated proceeding” and (2) that there was some
error before the grand jury when the AUSA (allegedly) failed to take the proper
- oath of office. Even with the aid of these assurriptions, Cobb’s motion to unseal
still fails. Any error in a grand jury proceeding is harmless beyond a reasonable
doubt when a petit jury enters a guilty verdict, as the guilty verdict means that

there was probable cause to believe that the defendant was guilty, and that the
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defendant was in fact guilty as charged beyond a reasonable doubt. Mechanik, 475
U.S. at 70, 106 S. Ct. at 941-42. Thus, Cobb—who was found guilty by a petit
jury on two counts—cannot demonstrate a “compelling” or “particularized need,”
United Kingdom, 238 F.3d at 1316, 1320, for the grand jury records because the -
error that allegedly occurred before the grand jury is harmless beyond a reasonable

doubt.

Accordingly, we affirm the District Court’s dental of Cobb’s motion to

unseal.

AFFIRMED.
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FILED

y 2020 Nov-03 PM 04:12
U.S. DISTRICT COURT
N.D. OF ALABAMA

-UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA
WESTERN DIVISION
- UNITED STATES OF AMERICA,
Plaintiff,

vS. 7:09-cr-00486-LSC-GMB-1

)

)

)

)

)

)

CHRISTOPHER DAVID COBB, )

)

Defendant/Movant. )

MEMORANDUM OF OPINION AND ORDER
This matter is before the Court on several pro se motions filed b)} Defendant,
Christopher David Cobb:

1)  Motion to Unseal Grand Jury Transcripts (Doc. 80);

2)  Motion to Introduce Additional Evidence with regard to Doc.
80 (Doc. 82);

3)  Motion for Information Regarding Which Judge Unseals Grand
Jury Transcripts (Doc. 83);

4)  Motion (Request) for a Decision re: Doc. 80 (Doc. 84).
For the following reasons, the motions are due to be denied.
I.  Background |
This action has been closed since 2011. Cobb was convicted by a jury of one

o bediord ) count of receipt of child pomography,\ in violation of 18 U.S.C. § 2252A(a)(2), and
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three counts of possession of child pornography, in violation of 18 U.S.C. §

2252A(a)(5)(B), and sentenced to 210 months’ imprisonment. (Doc. 51.) His

convictions and sentence were affirmed on direct appeal by the Eleventh Circuit.
(Doc. 64.) Cobb subsequently filed a motion to vacate his sentence pursuant to 28
U.S.C. § 2255, but this Court denied the motion. In 2018, Cobb filed a motion
pursuant to Federal Rule of Civil Procedure 60, asserting that his indictment
should be dismissed, and his convictions and sentence vacated, because Assistant

United States Attorney, Mary Anne Gallagher, who had originally prosecuted his

case, had not signed an Oath of Office as Assistant United States Attorney. (Doc.-

75.) This Court denied that motion for lack of jurisdiction. (Doc. 76.) Cobb

appealed this Court’s denial to the Eleventh Circuit. (Doc. 77). On appeal, the.

United States argued, and the Eleventh Circuit agreed, that Cobb’s Rule 60 motion
was in actuality a successive 28 U.S.C. § 2255 petition that this Court lacked
jurisdiction to consider without an authorizing order from the Eleventh Circuit.
Thus, the Eleventh Circuit dismissed Cobb’s appeal of this Court’s denial of his
Rule 60 motion. Cobb subsequently filed the four motions in this Court that remain

pending.

II.  Cobb’s Argument

<
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All of these pro se motions deal with Cobb’s request-that this Court unseal his
grand jury proceedings because, according to. Cobb, an unauthorized individual was
present -in" the grand jury.room during. the proceedings. Cobb asserts: that the
unauthorized individual was- Mary -Anne Gallagher, a former Assistant United
States Attorney for the Northerp District of Alabama, who-is noted on the docket
sheet as being the attorney of record in this case until December 2010, when she
was réplaced by Assistant United States Attorney Daniel Fortune. Cobb contends:
that Gallagher was not authorized to be present at his grand jury proceedings
because she did not sign the Oath of Office as an Assistant United States Attorney.
In support of this claim, Cobb states that he submitted a Freedom of Information
Act request, requesting-a copy of Gallagher’s signed Oath of Office as an Assistant
United States Attorney, but he received a response stating that no responsive
records had been found at the Executive Office of the United, States Attorney.
Cobb asserts that he needs to know whether Gallagher was present during his grand
jury proceedings to know if Federal Rule of Criminal Procedure 6(d)(1) has been
violated. That rule limits the persons authorized to be at grand jury proceedings to
“attorneys for the government, the witness being questioned, interpreters when
needed, and a court reporter or an operator of a recording device.” Fed. R. Crim.

P. 6(d)(1). Although Cobb does not say so, the Court presumes—considering
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Cobb’s earlier-filed Fed. R. Civ. P. 60 motion—that Cobb seeks a dismissal of his
indictment and a complete vacatur of his convictions and sentence.
ITI.  Analysis
It is the well-settled policy of federal:law that grand jury proceedings remain
| secret. Um'teq’ States v. Sells Eng’g, Inc:, 463 U.S. 418, 424 (1'983). The,traditional
rule of grand jury secrecy is éodiﬁed at Fed. R. Criﬁ. P. 6(e).~ Id at 425. The rule
specifically states:

Unless these rules provide otherwise, the following persons must not
disclose a matter occurring before the grand jury:

(i) agrandjuror;

(i)  aninterpreter;

(iii)  a court reporter;

(iv) an operator of a recording device;

(v). aperson who transcribes recorded testimonys; -
“(vi). anattorney for the government; or-

| . (vii) a person to whom disclosure is made under Rule 6(e)(3)(A)(ii)
or (iii).

Fed. R. Crim. P. 6(¢)(2)(B).
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Rule 6(e)(3), however, provides for several exceptions under which a district

court may, in its discretion, authorize disclosure-of grand jury materials. In
1
particular, a district court may order disclosure:

(i) preliminarily to or in connection with a judicial proceeding; [or]

-(ii) at the request of a defendant who shows that a ground may exist to
dismiss the indictment because of a matter that occurred before the

grand jury[.]

Fed. R. Crim. P. 6(e)(3)(E)(i)-(ii)T

The ;xceptliolnl in subse;:tion-(ii) of Rule‘ 6(e)(3)(E), for dismis;sal of
indictments, does not apply here, because Cobb has already been tried and
convicted and his convictions were affirmed on direct appeal back in 2012. See Fed.

R. Crim. P. 12(b)(3)(A)-(B) (requiring certain motions to be filed.before trial,

Fod 2. Comm. P (2CBI(Y) Staks * " sy be andsed by pror bl mmorion VE the bosss Por The matrson 15 $ho
: : i : o di Cemiacnhly ayallsple s £l morton Con b
including those claiming a defect in the indictment). : “ Morivn O Ho

Jgﬂr,v\:_ ) \,/‘h’hew)'k'i‘n‘t-l an Fig »'\Crl\,)’_g . ?, .
(V)an errorin Tlepref oy procealing of plelinainory
This leaves the exception in subsection (i), for disclosure of grand juryhw-'ag "’

F Tle lock of on Oveh ol 0fFica vt poy
materials “preliminarily to or in connection with a judicial proceeding.” For af evsonbly
: rvnlable Are o o Gtﬂtﬂ =
: “«r . R T . f/g'cf;’aﬁﬂ?\c" oLC0m/e)(~.:e o
request to be “in connéction with” ajudicial proceeding, the proceeding “must jumek
e o L Ty e
already be pending.” :See United States v. Bcz_ggoz;\ 463 U.S. 4716,‘479? (1983): The "t~ens
~vnrelesed Crse lee, JI‘J ot Ll vedtc ble )63)(( ) (1) ~althoghs toerditras wlyrree (€) hye sovway
Eleventh Circuit dismissed Cobb’s appeal from this Court’s denial of his Fed. R.

Civ. P. 60 motion, and Cobb has no other proceeding currently pending. Cobb must

therefore show that he seeks the grand jury transcripts “preliminarily to” a judicial

5
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proceeding that is “anticipated.” See Baggot, 463 U.S. at 480; Fed. R. Crim. P.-
6(e)(3)(E)(i). Presumably, Cobb “anticipate[s]” filing a motion to dismiss his
indictment and vacate his convictions and sentences, due to what he deems to be.an

error in the grand jury proceedings.

A party seeking disclosure of grand jury.-materials for.use in a judicial
proceeding must show: (1) that the material he seeks is needed to avoid a possible
injustice in another judicial proceeding; (2) that the need for disclosure is greater

than the need for continued secrecy; and (3) that the request is stryctured to
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48 (11th Cir. 2004). To show that the need for disclosure outweighs the need for ,
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secrecy, the party seeking disclosure must establish a “compelling and S‘::\‘!" #bur Ve

I\(‘\’f)

particularized need for- disclosure.” /4. at-1348. A particularized need may be
shown by demonstrating that “circumstances had created certain. difficulties

peculiar to [the] case, which could be alleviated by access to specific grand jury

. . . . . ) . ,l Y.
materials, without doing disproportionate harm to the salutary purpose of secrecy i "f..h«‘"j{:,
KN"J" “_\.ar:,,c(} "‘.dc

embodied in the grand jury process.” Id. at 1348-49 (quoting (_JQMQLZLWV(:;* b

849 F.2d 554, 558 (11th Cir. 1988)). “Particularized need is not shown-by.a general
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grand jury materials is not the “kind of particularized request required for the

production of otherwise secret information.” ‘Unisted-Kingdom.v. United States; 238
4 Al - - .. &
Yvannt bartief Infdirideal

G645 10t frvalvig

F.3d 1312, 1321 (11th Cir. 2001),
Cobb has not demonstrated a compelling need for the grand jury materials in
this case. Cobb was tried and convicted by a petit jury. The petit jury found him
guilty beyond a reasonable doubt on four of the five counts charged in the
indictment. ‘While Rule 6(d) _ensures that grand jurors.are.not.subject to und_u}
¢ influence.that may come with thg presence of some unauthorized person present at]

-the proceedings, which in turn-protects against the danger that a defendant will be

¢ required to defend against a charge for which there is no probable:cause to.believe

< hime gu1lty, a petit jury’s subsequent guilty verdict “means not only that there was® nnless He
engfenc e wa)

trin el atr He
probable cause to believe that the defendant [was] guilty as charged, but also that. g,;:-/—dw}/
Phese

[he is] in fact guilty as charged beyond a reasonable doubt.” United States.»..-

\Mechamk 475 U.S. 66, 70 (1986). Thus, when a petit jury returns a guilty verdict;
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harmless beyon a reasona

assume as true Cobb’s unfounded assertions that (1) Assistant United States

l"‘f Prepnsed 2 ldru rudfor{ ret vrk -.,,JAJ

! As the Supreme Court noted, there are some exceptions to this rule, like racial
discrimination in the composition of the grand jury that indicted the defendant. See /4. at 70 n.1.
Nothing of the sort is alleged here.
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Attorney Gallagher had not signed an. Oath of Office,? (2) so. she did not have a
“legal” appointment as a federal prosecutor, and (3) so she was thus not
“authorized” to be present during his Grand Jury proceedings as contemplated by

Fed. R. Crim. P. 6(d), any error is harmless considering Cobb was found guilty

beyond a reasonable doubt by a jury in 2010.

IV. Conclusion

In sum, Cobb has not shown either a compelling or a particularized® need for .
the transcripts of his grand jury proceédings. <Atisenberg, 358 F.3d at 1348-49.
Because Cobb has not demonstrated a need for the requested materials, there is no
reason to disturb the general rule requiring secrecy of grand jury proceedings.
Accordingly, the pending motions (docs. 80, 82, 83, 84) are DENIED.

The Clerk is DIRECTED to forward a copy of the foregoing to Cobb as well
as to the Eleventh Circuit Court of Appeals, because on October 19, 2020, that
court entered an order holding in abeyance a petition for writ of mandamus filed by

Cobb for 60 days to allow this Court to rule on the motion to unseal (doc. 80). Se¢

2 Cobb asserts only that his Freedom of Information Act request did not turn up an Oath of

Office signed by Gallagher, not that she did not sign one. Indeed, the response Cobb received to

his FOIA request states: “[R]ecords of former AUSAs are not maintained by EOUSA upon

separation from employment.” (Doc. 82 at 3 (emphasis added).) +key may ror be mou‘r\-u)wJ, hao thtf so¢ §1) h
(o lied by FovS A, .. Heeho-e & FOIA requess s EQVSH Presonell J{,i fr It e only corte v Aistover

3 Cobb’s blanket request to unseal the proceedings is also not structured to capture only Y grverce or obsente
those materials he requires. Aésenberg, 358 F.3d at 1347-48; see also United States v. Cole, 755 F.2d oL tn Qcrh of off e
748, 759 (11th Cir. 1985) (unsubstantiated allegations do not satisfy particularized need standard). - ¢e¢ Exinib i+ E
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Eleventh. Circuit Case 20-13034, Order filed October 19, 2020. This case remains
CLOSED.
- DONE and ORDERED:-on November 3; 2020.
L. Scott Coc@ler
United States District Judge
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