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QUESTIONS PRESENTED

1.- Whether the Eleventh Circuit Court of Appeals 
can refuse to consider and rule upon a duly 
filed Motion to Recall Mandate, the basis

that the Eleventh 
a Certificate of 

denied that COA based 
merits determination of facts

claim
presented, a decision and judgment made 
without jurisdiction and in direct violation 
of 28 U.S.C. § 2253(c)(1)?

of said motion alleges 
Circuit, in denying 
Appealability (COA),
upon a 
supporting the constitutiona1

Whether the Eleventh Circuit Court' of 
Appeals' decision and judgment to deny a COA 
on the constitutional claim presented' based 
on a merits determination of the underlying-- 
facts supporting that claim, a decision: -and -- 
judgment made without jurisdiction, and; -.in 
direct violation of 28 U.S.C. § 2253(c)(1),- ‘
are, as a matter of law, absolutely void?

2.

r ■

.' .

se prisoner lithgant ha.s-^ a 
process right, pursuant . to -• 

41-l(b), wh.i ch 
Circuit to -recal.L-* * 

i ssued

Whether a pro 
procedural due 
E1eventh 
authorizes 

mandate
"injustice," to 
be recalied,
Circuit acted without

3.

Circuit Rule 
the Eleventh 

a 1 ready
:

prevent - r -
file a request the mandate 

a request alleging the Eleventh :
jurisdiction In . its 

decision and judgment denying a COA, because ■ 
that decision and judgment was a merits bas-e:d < 
decision, in direct violation of 28 U.. S.. C.
§ 2253(c)(1)?

toa

1. t v ■

• / *; ; v ;
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Granting the Writ of Mandamus to compel 

the Eleventh Circuit to consider and render v-v-. 
a decision of a Motion To Recall the Mandate ■ 
will help enforce this Court's decisions' 
in Slack , Miller-El, 
established

1. , , ; — .... ~..r
; ?! >. . « : t - •

■ f- . -,1 U. . I .

-I. C J v.
!

and Buck that f irmly- 
appellate

jurisdictional limitations under 28 U;"S.C‘.’ “
when

! • •. !■Lj i

court'' s • • i •r- ,an if1

§ 2253 (c) (1)
determination..

making a " COA- Ti*.. ur
*. t j or 25, i

Although not precisely germane • to 'a' 
decision by this Court to grant a writ-' of r 
mandamus, there are facts, very disturbing... . 
facts, that should also deserve to be 
considered

2. .■ ■: > i -t i •v-' v_

• 1

2.7- •••

Conclusion 35- -‘ * ■ . A ^
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PETITION FOR A WRIT OF MANDAMUS

Byron Thomas McCollum respectfully petitions 
for a Writ of Mandamus to compel a review 
and determination of 
Mandate from the U.S. 
the Eleventh Circuit.

a Motion to Reca11 
Court of Appeals for

OPINION BELOW
the court of appeals, App. A 

2021, and July 23, 2021, 
that the Motion .to. 

been received by the s- 
that no action would

Letters from 
& B, dated July 12, 
informing Petitioner 
Recall Mandate had 
appellate court, and 
be taken on that motion.

JURISDICTION " i tJ * - * *

U.S.C. § 1651(a), All:
Writs Act, the Court has the authority .to r , 
issue a Writ of Mandamus to compel the Court

the Eleventh Circuit to._. 
consider and make a determination on a. Motion,

Mandate filed under Circuit Ru.l a ; .

28Pursuant to »
n •

of Appeals for
i

to Recal1 
41-1. Stay or Recall of Mandate.

CONSTITUTIONAL AND STATUTORY PROVIS IONS.^INVOLVED k-.-a; VU> 5 1 ‘ ’ i' r ft ”

United States Constitution

r-1Sixth Amendment:

Right to Counsel Clause

In all criminal prosecutions, the accused. sha 1.1 ■ 
enjoy the right...to have the Assistance of , . , 
Counsel for his defense. - 1 ■

s t

i

Fifth Amendment: : j

Due Process Clause

of life, , 
due process

No person...sha11 be deprived 
liberty, or property, without 
of law...

-1-



Title 28 U.S.C. § 2253 provides that:

Unless a circuit justice or judge 
a certificate of appealability,' an 
may not be taken to the court of

(c)(1)
issues 
appea1 
appeals from—

(B) the final order in a proceeding 
under 2255.

(2) A certificate of appealability may issue 
under paragraph (1) only if the applicant 
has made a substantial showing of the denial 
of a constitutional right.

Eleventh Circuit Court of Appeals Rules

Cir.R. 41-1. Stay or Recall of Mandate ' . 1/ i

be ■!!• • I :(b) A mandate once issued shall not 
recalled except to prevent injustice.

-2-



STATEMENT OF THE CASE

PRELIMINARY STATEMENT

I am 73 years old. IMy name is Byron Thomas McCollum.

the Petitioner, a pro se litigant, and I will herein referan

to myself using first-person pronouns.

On August 8, 2015, I was indicted in Columbus, Georgia, on..

of 18- U.S.-C. §one count of armed bank robbery, in violation

and one count of possession of a.-firearm, in2 113(a)&(b),

furtherance of a crime of violence, ■ i n . v.i o 1 a.t i on of 18 •U..S.O.

§ 924(c). (App.C).

On or aboutI pled not guilty and demanded a jury itrlal.-

January 27, 2016, I informed my appo i nted* defense counsel,- ' Ms .-

in writing, of my need and --desire to testify in •Jennifer Curry,

(App. D, pgs. 7-8).r My attorney did not. meetmy own defense.

approximately 36 hours before my trial was: towith me unt i 1

2016 . During that^br-ief -11th -;hour- ^begin, which was February 29,

meeting, counsel informed me that, should .1 testify. the ;rt r-.i a 1- J '

judge would admit a 1 1 my prior conv i ctl ons --dat i ng... bac k to < the-

and most significantly prior bank robbery convi ctiions-1960's,

(Id. pg. 8-10). I- questionedI had incurred in 1985 and 1997.

counsel extensively about the admission of those:.prior bank

and she assured me the trial : judge wouldrobbery convictions,

Based solely on counsel's legal(Id.).admit those convictions.

advice concerning the trial court's admission of those prior bank

Old-).robbery convictions, I waived my right to. testify.

-3-



The Government’s case against me was based on circumstantial

prevented from testifying, theIBecauseevidence. was

allowed to twist otherwise innocuous facts andGovernment was

logic, and omit evidence that wascircumstances into pretzel

(Id.).probative of my innocence.

incarceration, prior to and after I wasDuring my jail

I had no access to any legal reference-ultimately convicted,

I had no way then to determine whethermaterials; therefore,

counsel's advice regarding the admission of my prior bank robbery.

impeachment evidence was correct.- However,. atconvictions as

I acknowledged the fact jmy July 6, 2016, sentencing hearing,

that I had wanted to testify, but that I d.i d not because of ’

counsel's advice about the trial court's intention to admit those

bank robbery convictions.

The trial judge responded: i •

And there were plenty of good reasons for 
you not to testify because... had you
testified, it is clear those -felony 
convictions would have been admitted,- and 
the jury would have heard at trial that you 

a SERIAL BANK ROBBER before you 
committed this offense. So at trial it-made -

» • '. r:
! 'were t

(
complete sense for you to make the decision

And the record, 
(emphasis

on your own not to testify.
I think, will be clear on that, 
added).

*• *23, 1ine 9-19) .(App. E, pg.

the trial judge verified explicitly, what my tri.alThus,

counsel told me regarding the admission of multiple prior bank

The trial judgerobbery convictions as impeachment evidence.

at all to the unfair prejudice I wouldgave no consideration

-4-



Moreover, sincesuffer from the admission of those convictions.

my counsel did not file a motion in limine to determine which,

of my prior convictions would have been admissible underif any,

Federal Rule of Evidence (FRE) 609, it appears obvious that

had some communication with the trial judge, prior tocounsel

advising me before trial, about the judge's intention to admit

those mu 11ip1e prior bank robbery convictions. -

On or about October 10, 2018, I filed an Amended 28 U.S.C.

§ 2255 motion, setting forth nine separate claims of ineffective r

(App. DO.. However, only Ground.assistance of cousnel (IAC).

is relative to the determination of this’I of that motion

Petition.

Ground I of that § 2255 motion a 1 1 eged- ■ that I waived my ' t

right to testify based on the erroneous-’ legal advice of my trial .■

C Id. pg. 3).counsel.

In 1985, I pled guilty, pursuant to Federal Rule of Criminal
j Procedure 20, to nine(9) bank robbe r i es . .i n - ;t he. d i st r i ct~ court - r k r r, r-r

I received nine(9) 'Concurrent twenty-year im- >in Columbus, Georgia. ; •

I argued in my § 2255 motion' that those bank robberysentences.

inadmissible under FRE 609(b)' because 1) • hadconvictions were

not been given any written notice of the Government’s intention

to use those convictions as impeachment evidence, 2) that those

convictions wer.e too old and lacked any probative value.as

and 3) any prior bank robbery conviction,impeachment evidence,

let alone multiple bank robbery convictions, was too prejudicial

(App. ' , pg..- 3-15).because I was on trial for bank robbery.

-6-
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i nIn 1997, I pled guilty to bank robbery in state court

II received a fifteen-year prison sentence.Tampa, Florida.

and I received aalso pled guilty to a grand theft charge,

I was released froiji state prisonconcurrent five-year sentence.

that both those 1997acknowledgedItherefore,2 0 0 9;i n

have been potentially admissible under FRE .convictions would

609(a)(1). (_I_d. pg • 23-15). I also acknowledged that, had I

testified, the Government would have been entitled to impeachment

However, I argued that my 1997 .< ■

grand theft conviction would have satisfied the government'-s need

evidence, if same was available.

1 ; * .. •Li

that the 1997- bank, .robberyfor impeachment evidence, and

conviction, which would have been cumulative impeachment evidence- . ■

to the grand theft conviction, was too prejudicial .because I was

Because It was the’ same, exact •on trial for the same offense.

the potential was just too great that the jury, wouldoffense,

misuse that prior bank robbery conviction as substantive evidence--.

(Id..).of my guilt on the current offense. ^ t . r r . r. r rpnsar

In denying this ground, the district court stated,:-. • I ’ U 1 '

Moreover, even i f i t. i s poss i b 1 e that the Court, 
would not 
impeach
conviction[s], 
admitted the 
robbery and grand theft motor vehicle under

Ru 1 e
a felony conviction .be

a criminal case in which the 
defendant, Mif the probative 

the evidence outweighs its
prejudicial effect to that defendant." Here,
Petitioner argues that his testimony was
critical to his defense because the
Government's case against him was based on

I * ^ ri. ^ -
have permitted the Government to u

the
''t r-“r

1985withPetitioner
the Court likely would have 
1997 convictions for bank;

. I

609(a)(1)(B) ...609(a)(1)(B).Rul e 
requires that 
"admitted in 
witness is a 
value of

-7-



Thus, Petitioner's 
each of the 

Thus, Petitioner's
the

facts .circumstantia 1
testimony would have negated 
circumstantia 1
credibility would have been vital, and 
Government would have a substantial need for

facts .

The Court likely would haveimpeachment. 
admitted both the 1997 convictions, and 
Petitioner's counsel was not i neffective for
telling her client so. (emphasis added).

4-5).(App. f, P9 •

Clearly, the trial judge retreated from his stated position •

at my sentencing hearing, that he would have admitted .mu 11ip1e

bank robbery convictions to depict me -as a. "serial ban k-. robbe r. " i •

However, without addressing in any .'way the "probative iwa.l-.ue

versus prejudicial effect" of the prior bank robbery ' conv i ct-i on,

of FRE 609, the judge stated That, he would havea requirement

likely admitted both my prior 1997 convictions, which- .included

And by stating an-.' intent iona prior bank robbery conviction.

to admit that prior bank robbery conviction, .which was Kndaeti

cumulative impeachment evidence to the grand theft Tconviction.,--

the trial judge was able to absolve my t ri al • counse 1 "f.rom "b-ei ng • * w f • * \f

And, of course, the*, trial judge1 .deniedineffeetive. a ; •

(Id-.); ' ...Certificate of Appealability (COA).

a timely Notice of Appeal (App., C ), , I .filed

(App.G)• - In. that ,

After filing

a motion for a COA in the Eleventh Circuit.

II, III and VI, each ofI requested a COA on Grounds I,motion

which alleged an I AC claim. ................

On March 30, 2021, the Eleventh Circuit entered a one-page

order denying a COA, an order stating only that I "failed to make.

-8-



of a constitutional right."a substantial showing of a denial

(App. H).
I chose to seekWith no analysis of any of my IAC issues,

an IAC issue I was confidentreconsideration of only Ground I,

right to effectiveSixth Amendmentshowed a denial of my

(App. I).assistance of counsel.

On May 19, 2021, the Eleventh Circuit entered an order

denying reconsideration, an order 

offered no new evidence or arguments of merit to warrant relief."

I "hadstating only .that

(App. J).

I filed a Motion to Recall the2021,On or about June 30,

41r-l(b). The basis -pursuant to Eleventh Circuit Rule

alleged that the appellate court's denial- of .a

Mandate,

of that mot i on

exceeded, the juri sd i ct i.ona 1COA was a merits decision, which

2233(c), a fact that renderedauthority provided by 28 U.S.C. 

the appellate court's decision null and void... (Ap.p. K)..

letter dated. July 12 , 2021-,The appellate court sent me a i . t

"The Court has received your motion to recall .mandate-stating:

No further rel.i.ef,. is., .available from .No act ion will be taken.

(App. A).(emphasis added).this Court."

I wrote a letter to the court of appealsOn July 15, 2021,

asking for consideration and a merits determination of my motion

(App. L).to recall mandate.

The appellate court sent me another letter dated July 23,

"No further action, will2021, again stating in pertinent part: 

take place in this case." (App. B).

-9-



letter to the court ofOn July 2 9, 2021, I again wrote a

, appeals, wherein I made

the mandate was grounded in the fact that the court acted without 

jurisdiction by reaching the "merits" of my IAC issue in ruling

it very plain that my motion to recall

(App. M ) .on my COA request .

2021, I filed a Motion Requesting a Decision 

the previously submitted Motion to Recall .

On August 17,

from the Court on
takenTo date, the court, of appeals has(App . N ) .Mandate.

no action on my request to recall the mandate,.,

the mandate .does, not , tol l t:he , .Because a motion to recall

for certiorari in this Court,,a Petition for .a Writ 

filed in this Court on .August- 16, .202 1, .and

time to file

of Certiorari was \

2021, it was placed on the Court's docket as No.

in the. . mot i on.-:, ,to recall.-.the 

for certiorari are :re-1ated.

September 8,on

21-5613. Naturally, the issues

and the pending petitionmandate

SUMMARY OF THE LEGAL ANALYSIS OF GROUND I-,,., . ; r ' ■ •: ill:

bo t hcourts and courts of appea.L,For a long time, trial

, have struggled with-the .problem of unfair

defendant - can • suffer- , ■ from, 

his/her prior criminal convictions as

state and federal

testifying criminalprejudice a 

revealing to the jury 

impeachment evidence.

Some eight years prior to the enactment of FRE. 609, Circuit 

Judge Warren Burger, who would later become Ch.ief Justice of this

■ . .

-10-
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383 F. 2d 93 6, 940 (DCin Gordon v. United States,Court, wrote

Cir. 1967) that:

even more difficult problem 
the prior conviction [to be

A special and 
arises when 
admitted as impeachment evidence] is for the 

substantially the same conduct for
trial.

same or
which the accused is on

convictions of various 
strong reasons arise for excluding

the same crime because

Where 
kinds canmultiple 

be shown, 
those which are for
of the inevitable pressure on lay jurors to .
be 1ieve that "if he did it before he probably

(emphasis added).did so this time."

449 F. 2 d 1040, 1042 (DC Ci.r. ■
Where defendant's.testimony

I ssac,See a 1 so United States v.
1971) ("What Gordon teaches is this:

to be impeached with, a conviction for .a 
conviction is -available . .f or ^

is needed he is not 
crime

• i, j i i »-*

anotheri f.simi1ar 
impeachment.").

in 1975, and states that, evidence ofFRE 609 was enacted
i .

prior convictions, when a criminal defendant testifies, are to

"character , forwitnesseseva1uatebe used on 1y to a

(a)(1)(B) states that a- priorSubsectiontruthfulness." Id .

conviction must be admitted when a defendant , test]fies 

probative value of the evidence outweighs , ] ts .-p re j ud i c i a 1 --ef f ectif, ,■

"..if the. . r.

to the defendant." Id. . , ^ r ^ t f

5 74 Fed. Appx., -896, 903, theI n United States v. Young,

Eleventh Circuit held that "when considering prejudice under a

similar a prior conviction is to theRule 609 analysis, the more 

present offense, the more prejudicial ,it i.s, mil itating against

admissibi1 i t y." ............

In presenting my reguest for a COA on Ground I,

Circuit cases: United States

I relied.

on two Eleventh v.heavily

-11-



97 3 F. 3d 905 (1 1th Cir. 1992), and United States v.Pritchard,

2018 U.S. App. LEXIS 35559 (11th Cir. 2018Lisbon, J •

the defendant was on trial for bank robbery.I n P ritcha rd,

impeached with a priorThe defendant testified and he was

On direct appeal, the court held that theburglary conviction, 

defendant was not unduly prejudiced; "[Wje believe that the prior

similar to the-charged robbery■ burglary conviction was not so

unacceptable risk that the. jury wouldthat it created an

the burglary as. evidence .that Pritchard.,improperly consider

(emphasis added) 97_3_. F., 3d at .,9-0 9- ' The-committed the robbery."

the defendantLs credibility wascourt also held that because

whopitted against the testimony of a cooperat i ng,._ co-defendant, 

impeached with a prior felony conviction, the -Government'swas

impeachment evidence was subs-tant:i a 1 , and^tha.t because

other pr i or , >conv i ct i on. ava i .1 ab 1 e - f or

need for

hadthe defendant no

"the burglary conviction was not, merely cumulativeimpeachment, ,*.

(emphas i s) -Id. .- Consequent l.y, . .of other impeachment evidence."

its discretion by, ,adm i tt i ng ,,the. .cthe trial court did not abuse

Id .burglary conviction for impeachment. , ,i. i

for- a drug offense, , -the defendant was on trialIn Lisbon,

In a .post-conv i.ct i on mot i on,;and he waived his right to testify.

trial counsel was ineffectivea 11eged that histhe defendant

him that the trial , courterroneously advisedbecause counsel

conviction as impeachmentadmit a similar prior drugwou 1 d

Id. 2018causing him to waive his right to testify.

denied the motion, and defendant

evidence,

LEXIS 2. The district court

-12-
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The Eleventh Circuit granted a COA, to wit:appealed.

Lisbon's trial counsel ineffective' in 
to testify in his own defense

Was Mr. 
counseling him not 
at trial?

Id." 20ITT LEXIS 3.

The Eleventh Circuit held that Lisbon's allegations of

on counsel's advice not to testifyineffective assistance, based

the admission of a simi1 ar. prior . drug conviction forbased on

a cognizable claim of. counsel interferingimpeachment, stated

with defendant's right to testify. J_d 2018 LEXIS 5.

acknowl edged ...that theAs in Pritchard, the Lisbon panel

would have been pitted against.- a co­defendant's testimony

impeached wi th a - prior--fel onyoperating co-defendant who was ’ • *

the Government's need for- impeachmentconviction; therefore,

Also, like- Pr-i tchard, the. ide-fendantevidence was substantial.

had no other prior conviction available for impeachment. Thus,, 

the "fairly similar" prior drug conviction would not .be "mere 1 y

Id. 2 01.8 LEXT.S • 8,cumulative to other impeachment evidence..." . r - V ■

impeachment' conviction andUsing "similarity" between the

the- appe 1 1 ate• ■ ;c:our-t. stated,:.....the curre.nt offense as a benchmark, H - W 4.

f a i r 1 y
in the 
But we 

prior
was not so similar to the new

19 9 6Lisbon's 
simi1 a r to the 
prosecution underlying 
are not convinced that
conviction __________________
charges against him that admitting Lisbon's .

conviction 
charges against him 

this case.
Lisbon's

was

' ( *

prior conviction would have created ■ an
UNACCEPTABLE RISK that the jury would ; -
improperly consider his prior conviction as
evidence that Lisbon was guilty of the- new
charge. (emphasis added).

•:

Id.

-13-



Consequently, because the Lisbon court found that it would

have been "possible," under the specific facts of the case, for

the trial court to have admitted the "fairly similar" prior drug

conviction for impeachment under FRE 609 without incurring an

"abuse of discretion," Lisbon's counsel was not ineffective. Id.

As shown above, the FRE 609 issue in' Pr i-t c-hard was raised-

issue, and the FRE 609 issue in L i sbon wasas a direct appeal

ineffective assistance of ■ counsel 1 claim.raised under an

However, the resolution of the FRE 609 issue fn both cases- was » . r

a determination by appellate panels whether^,- under .the. specific

facts of each case, the district courts \ dec.i si ons to-..admu:t the

"somewhat similar" conviction is Pr'i tchard, and- the "fa.irly

similar" conviction in L i sbon, were,or 'Cou-1 d‘ have been:} admitted .

incurring an abuse of discretion. 'See .United State.s v.without

817 F. 2d 1552, 1555 (11th Ci r. X" cert., denied 48*4 U.S.-Tisdale,

868 (1981) (District court decision to" admi t 1 pr i dr - conv.i ct u ons

under FRE 60 9 Ise reviewed under the "abuse -of discretion"--

standard . ) .

There were the same three major points of consideration in .

both Pr i tchard and Lisbon: 1) similarity between pr.i or convict'i on'. b

and current offense; 2) defendants - had no other convection

available for impeachment purposes; and 3) defendants' testimonyr

pitted against testimony of cooperating co-defendants whowere

were each impeached with prior felony convictions. ■
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I presented in Ground .1 of my § 2255 motionThe IAC issue

Therefore,issue presented in Lisbon.essentially the samewas

i n • a mot ion forI argued in my original request for a COA and

the issue on appeal wouId be whe t her, under thereconsideration,

the trial courtspecific facts and circumstances of my case, 

could have admitted my 1997 bank robbery, conviction as cumulative,

impeachment evidence to my 1997 g rand -theft-conv i ct i on,, -without

C Ap.p . - G/■ P9- 2 —.2 0 , and App..incurring an abuse of discretion.

1-15).1, P9 •
Using "similarity" between the current ..offense, and. -prior- 

conviction used for impeachment, I .argued, that - using that-.

similarity benchmark, no prior offense could be more .s.irrvi 1 ar than 

the exact same offense — bank robbery when I was on .trial-- for- bank

offense , as the - current .offenseThus, using the samerobbery.

FRE 609 would have, to triggerfor impeachment under an.

"unacceptable risk" the jury would mi suse. .that .prior .conviction 

as substantive evidence of my guilt on .-their.bank. irobbery, -[Charge .....

same offense for .impeachment -; as .the current'-- ■If - using the exact

"unacceptab 1 e -.. .risk," then ..nooffense would not trigger that r.

offense could. Id .

■I did— haveUnlike the defendants in Pritchard and Lisbon,

impeachment ev i de.nce . . . a • -another prior conviction available as

When other impeachment evidence.1997 grand theft conviction.

pr i orvalue of, , a • cumulativeis available, the probative

United States v. Cathey,, 5 91 'conviction decreases accordingly.

Moreover, a trial court- shouldF. 2d 268, 276-77 (5th Cir. 1979).

-15-



for impeachment if evidenceexclude use of a prior conviction

"negates credibility only slightly butof such a conviction

creates a substantial chance of unfair prejudice." United States

Palumbo,. 401 F.2d 270, 273 (2d Cir. 1968) cert. den i ed 394v.

2-20, and App. i ., pg. 1-15)..(App. Q , pg.U.S. 847 (1969).

testimony would not haveAs to the third factor, my trial

In fact, thebeen pitted against a cooperating co-defendant.

me was based . .almost entirely^ onGovernment’s case against

Had I testified, , I wou1d have: certainlycircumstantial evidence.

a 1 1 eged > bank .. robbe ry.. . .However, ;denied all involvement in the

testimony would., have been aboutthe vast majority of my

that could be corroborated . ..by . officialsubstantive facts

As such, .itc. would also have, beendocuments and other records.

the' • Government's need - fora consideration on appeal whether

been. ,J essened. as- compared-.,toimpeachment evidence would have A, .

Id .Pritchard and Lisbon. . V. ;

Consequently, based on the specific factsf and-.ci rcurastances ■..

of my case, I argued that: ithere were, sufficient reasons, for- .an ..... >

appellate panel to determine that the trial judge would. .have.

1 f

1997 bank robberyabused his discretion by admitting • m.y

impeachment ev i dence...to my.. 1.99 7 „ grand .. .conviction as cumulative .,. . { .

Id.theft conviction.
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THE DENIAL OF A COA IN THIS CASE WAS 
A MERITS BASED DECISION

IAC claim "onthe trial court denied thisAs shown' above,

likely the court would havethe merits" by stating that it was

grand theft and bankadmitted both of my 1997 convictions,

Ofimpeachment evidence had I testified at trial.robbery, as

the likely admittance of that bank robbery conviction

By stating the court likely would have

course,

was/is the key factor.

impeachment .evidence,admitted the bank robbery conviction as

counsel. from - beingable, to absolve trialthe court was

(App.F , 4-5) .i neffective.

This Court has made it abundantly clear as to. how the court's,,

U.-S.C-.,. ; -§ .2253(c) whenproceed under 28of appeals must kS ‘

considering whether to grant of deny a COA;----

§ 2253(c) •
in the-

The COA determination under 
requires an overview of the claims 
habeas petition and a general assessment of 
their merits...This threshold inquiry does . 
not require full consideration of the factual 
or legal bases adduced in support of .the 
claims.

~ ;

r - t- .

In fact, the statute forbids it. 
court of appeals sidesteps^, this 

by first deciding the merits of an 
and then justifying its denial - of

When a
process i «

. iappeal,
a COA based on its adjudication of the actual 

it i s in essence deciding an appeal
r '

merits, 
without jurisdiction. •added) .(emphasis

537 U.S. 322, 336-3.7- (.2005) .Miller-El v. Cockrel1,

in denying a COA, the Eleventh Circuit gave , .In this case,

issue presented, ’but insteadno analysis whatsoever of the IAC

■ statement that .-nothe barest boiler-plateoffered on 1y

of constitutional right hadshowing of the denialsubstantia 1

-17-



With no specific articulated basis set forth for thebeen made.

of a COA, at first blush it might appear the Eleventh

insulated from the sort of review it would

denial

Circuit's decision is

take to determine whether the appellate court's decision amounted

to a merits based decision on the IAC issue presented.

I respectfully submit that that 'is not the caseHowever,

because the Eleventh Circuit's denial of a COA is inf act■ i .at all,

a dec is.ion .affirming the district.nothing more, or less, than

court's denial of this IAC issue, to w>i t: ue

admitted - both 
impeachment • 

not-

The Court likely would have 
convictions 

Petitioner's 
ineffective for telling her client so. :

t

[as
counsel was

the 1997 
evidence] and

(App. F pg,. 4-5). !-T

And by affirming the district court' s . dec is i on: on., th.i s:. '-IAC- :

court's ■held that' the districtthe appellate court ; t :ssue,

decision to admit the 1997 bank robbery' conviction as cumulative - H:

impeachment evidence to the 1997 grand,,-..thefT.- convict ion wou 1 d

Moreover^ the appellate u ! sc

( f i. *

not have been an "abuse of discretion,." r c-> •

the distinguishing under 1 y-i ng i -facts —court also rejected [i i v f. '

evidence and '.the current,i.i,,tf ;n'„'between the impeachmentsimi1arit y

cumulative ... to ...othersimilar conviction merelyoffense;

and the Government 's.„ l essened . need .for ■.impeachment evidence; 

impeachment evidence — dismissing these .underlying facts, as having 

determining whether the district court . abused itsno merit in

bank robbery conviction.in admitting the priordiscretion . ’

Taking into consideration that the Eleventh Circuit issued

a COA in L i sbon on the same IAC issue-, and considering the ;

-18-



supportive of anfact-s, facts that are potentially

in my favor, the Eleventh Circuit considered
under 1ying

appellate decision

and then denied a COA based on thatthe merits of my IAC issue,

merits consideration.

JURISDICTION AND AUTHORITY UNDER 
28 U.S.C. § 2253(c)

529 U.S. 47 3 (2000), Miller-El v.I n Slack v. McDaniel.

197 L. Ed. -2d322 (2003), and Buck v. Davi-s,537 U.S.Coc kre11 ,
it abundantly, clear ,.that an1 2017), this Court has made ' c* ! <■

COA determination may not decide the-.appellate court making a 

constitutional claim presented "on the merits" and then deny :a;.

COA on that merits consideration.

When a court of appeals sidesteps [the,..COA] 
process by first deciding the merits of. an , ■ 
appeal, and then justifying its den i.a.l of 
a COA based on its adjudication of the actual, .. t.

deciding an appeal .,

• r;^ ; c: ; \% i

c ?

• i I

merits, it is in essence 
without jurisdiction, added) .(enphasis

Mi 11er-E1 , 537 U.S. at 336-37.
amended .by the. 1996 Anti- •• 

Death Penalty, Act, (AEDPA).,, governs.,

2254.. and. 2255 . ...

Title 28 U.S.C. § 2253(c), as

I tEffectiveTerrorism and " 1. ) r

in habeas corpus proceedings .under §.§

a general grant o.f Jurisdiction. •
appeals

Gonza l.ez • ■2253(a) is

181 L. Ed. 2d 619, 631 (2012)

•c ,i'Section
. Section 2 2 53(c)(1).. .Thaler,v.

states:
judge issues aUnless a circuit justice or 

certificate of appealability, an appeal may. ,
t o the court of appeals. . .not be taken

(emphasis added).
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Thus § 2253(c)(1) is the statute that specifically limits

the jurisdiction of the courts of appeaIs to making a merits

determination of the constitutional claim presented oml y after

Ed. 2d at 631.a COA has been granted. Gonza1ez,181 L.

"Jurisdiction" is the most fundamental element of a court's

This Honorable Court, theauthority in ruling upon any matter, 

highest court in this country, and potentially the most powerful 

court in.the world, cannot act on any matter without having -first,.

been vested with the proper jurisdiction. . ^

In Roman Catholic Archdiocese of San Juan v. Fe1iciano,. 206^

L. Ed. 2d 1, 5 (2020), citing Kern v. Huidekoper, 10.3 -U. S. 485.

(1881) this Court held that when -a, court acts. > -"w i t hout . i

jurisdiction, its subsequent proceeding- and- judgment- Care] . 

not...merely erroneous, but absol ute 1 y . vo i d<. " (emphas-i s-,.added). .v.
the Eleventh Circuit's-"judgment" !-Therefore, as shown above, . i

a dec i s i on. t hat was c.l ear 1 y;. a. "me r-i tsdenying a COA in this case,

jurisdiction, ;..must:. be,n .-and . is,—based" decision made without i i •

"absolute1y void." ' b f / ' i t

MOTION TO RECALL MANDATE 11

it abundantly cl-ear that a .Although this Court has made 

court of appeals may not rule on the merits of a c.l a i m . presented

in this case the Eleventh Circuit, for whatever, reason , ■for a COA,

instructions of this Court and deniedor reasons, ignored the

a COA based on a merits determination.
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Normally, after a prisoner has been denied a COA, and after

the appellate court to reconsider its decisionrequesting

denying a COA, the prisoner is out of options in the appellate

However, in unusual and exceptional, circumstances acourt.

request the appellate court to recall the mandate.prisoner may

Pursuant to Eleventh Circuit Rule 41-l(b) "[a] mandate once

shall not be recalled except to prevent injustice.*1issued

(emphasis added). Consequently, because.the .Eleventh Circuit's;
:

denial of a COA in this case was based on a merits determination

of the IAC issue presented, a determination the appei1 ate-court 

did not have the jurisdiction to make,, a denial of a COA on an

illegal basis creates a manifest injustice,.- Therefore, a motion

the mandate in this case is. not only appropriate, itto recall

left open ..to-.me -in correcting thewas/is the on 1y option

And appe11 atein the Eleventh ..Circuit..injustice done to me

"extraordinaryonly- inmandatereca11 r..'.rcourts acan !

a measure of . 4 l ast .. .resort to be held.circumstances," as it is

unforeseen contingencies." .Ca l derron - v.in reserve grave,

Agai n.,..; what could possibly be. ... . 

"grave contingency" than letting a ."judgment" made without

that; i .1 legal - judgment is ......

523 U.S. 550 (1998).Thompson,

a more
■:

jurisdiction continue to stand, when

by law "absolutely void." V

Ball, 2021 U.S. App. LEXIS, (11th ,C i r,,In United States v.

2021), the Eleventh Circuit elected to recall the mandate in that

to file a motion for rehearing.case to allow a prisoner

-21-



While I do not in any way disagree with the Eleventh Circuit’s 

decision in Bal 1 to recall the mandate, allowing the prisoner

to file a motion for rehearing he otherwise would not have been

that reason pales in comparison to the-able to submit,

circumstances presented in this case.

2021, I submitted a "Motion to Recall theThus, on June 30,

.In, that motion • as . aMandate" to the Eleventh Circuit.

jurisdictional basis under Rule 41-l(b) I stated:

By rendering a merits decision w.ithout
jurisdiction, the Court, 
authority, has unjustly denied 
process right to fully brief my 
submit that issue to a three-judge appellate 
panel, and have that panel determine the 
merits of this IAC issue.

!

11

acting outside its 
me my due . 
IAC ,i ssue,

ir

2).(App. K , pg.

forth above the highlights: of. my ,ca.se i as it ■I have set

pertains to the claim presented in Ground I-,. and.;how based, on., the-, 

facts and circumstances of this case, the den i al; of. a C-OA -on. th i s ;

However, ,,', i n , the : mot-i on.IAC issue was a merits based decision..

to recall the mandate, I painstakingly set forth, ri n ,m i nut-e detail 

how the denial of a COA on this IAC issue was.,an. .unlawful merits ,

of course> .speak for. i tse l;f:.That motion does,based decision.

(App. K , pg. 1-39) •
letter from the Eleventh CircuitThereafter, I received a

stating:

The Court has received your motion to recall 
mandate.
further relief is available from this Court.

will be taken. NoNo action

(App. A)
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On July 15, 2021, I sent a letter to the Eleventh Circuit

requesting that the motion to recall mandate be submitted to the

judges involved so that a merits determination could be made.

(App. L).

In a subsequent letter dated July 23, 2021, the appellate

court stated:

In response to yourletter inquiry, the court 
is in receipt of your document "Motion to 
Recall Mandate." The order denying a motion 
for certificate of appealability was issued 
on 3/302021 and a motion for reconsideration 
was already filed and ruled on as to the 
denial of a certificate of appealability - In ' 
this case on 5/21/2021. No further action 
will take place in this case.

.T •

. 5

11th Cir. R. 27-3 Successive Motions ‘ for 
Reconsideration Not Permitted. A party may1 
file only one motion for reconsideration with 
respect to the same order. Likewise, a.party 
may not request recons i derat i on of an<- order 
disposing of a motion for reconsideration'. 
previously filed by that party. (emphasis-
original).

i< -

(App. B )•

without saying so directly, the. Eleventh Circuit ;>Thus,

appeared to be construing my motion .to recal 1- the mandate as a', ; ■

.So-ion July- 29, ' 2021,successive motion to reconsider. I sent - ■ 'i

another letter to the Eleventh Circuit atating:. v

Over and over, the Supreme Court has made 
it crystal clear that in granting or denying 
a Certificate of Appealability, "a court of 
appeals sidesteps this process by first 
deciding the merits of an appeal, and then 
justifying its denial of a COA based on its 
adjudication of the actual merits, it is in

appeal
jurisdiction." Miller El, 154 L. Ed 2d at

. r

withoutdeciding anessence
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931. In my motion to recall the mandate, 
I have painstakingly detailed how this Court, 
in denying a COA, did precisely what the 
Supreme Court said it could not do by going 
to the merits of my ineffective assistance 
issue to deny a COA. Thus, although the 
denial of a COA is coexistent with the 
argument presented, in fact it must be, the 
central and only issue that justifies
recalling the mandate is this Court exceeded
its .jurisdiction under § 2253(c)(1) as
defined by the Supreme Court.

I am attempting to solve a problem created 
by this Court's illegal actions—I do not 
know what else to call the Court's exceeding 
its jurisdiction other than illegal—and a 
new problem emerges when my motion to recall 
the mandate is misconst rued as a successive 
motion for reconsideration.

request that myTherefore, I respectfully 
motion to recall mandate be submitted to the
appropriate judges so that they can rule upon ■■■ 
the issue presented. (emphasis added).

(App. M).

reply came from the above referenced Tetter, onWhen no

August 17, 2021, I submitted a "Motion Requesting a Decision from 

the Court on the Previously Subm i tted . Mot-.i on to .Recall fMandate."

the Eleventh Circuit has not acknowledged .N ).(App. To date,

has that court taken .any action onreceipt of that motion, nor

based on the EleventhThus,the Motion to Recall the Mandate.

Circuit's previously stated position, I do not believe there is 

anything I can do to facilitate any action on that motion from

Thus, I believe I should be absolved ofthe Eleventh Circuit.

to effect action from theall due diligence requirements

appellate court on the motion in question.
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REASONS WHY THE COURT SHOULD GRANT THE PETITION

1. Granting of the writ of mandamus to compel the Eleventh 
Circuit to consider and render a decision on a Motion to Recall 
the Mandate will help enforce this Court's decisions in Slack, 
Miller-El, and Buck that firmly established an appellate court's 
jurisdictional limitations under 28 U.S.C. § 2253(c)(1) when
making a COA determination.

Over and over again, this Court has instructed the courts 

of appeals that making a merits based determination at the COA 

stage "is in essence deciding an appeal without jurisdiction." 

(emphasis added) . Miller-El, 537 U.S. •. at 331. However, when

factoring in this Court's decision in Gonzalez v. Thaler,. 181 L. 

Ed. 2d 619 (2012), where this Court held that >§ 2253 (c)(1) is ■

depriving appellate courts of the jurisdiction 

determination until. after a COA has . been

jurisdictional,

to render a merits ■ > a

appellate court that makes such a merits determination - 

at the COA stage IS deciding an appeal without - jurisdiction... 

There really can be no equivocation on that central point.

As I have shown above, the Eleventh -Circuit's denial of>,a 

COA was a merits based decision. The, appellate, court .affirmed . 

the district court's "merits decision," and .completely . ,

disregarded the facts and circumstances unique to this case .that.

a likely favorable outcome on . my behalf on appeal. 

Consequently, because the Eleventh Cixcuit lacked jurisdiction 

under § 2253 (c)(1) to make a merits determination at the COA -

stage, the appellate court's judgement in that matter should be, 

and is, "absolutely void."

In the majority of published cases denying COA's in the. 

Eleventh Circuit, the court offers some analysis of the.claim(s)

issued, an

show
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presented, and then, based on that analysis, shows how a claim 

does not meet the requirements for a COA. In this case, no such

analysis was offered, and, I submit, for good reason, because 

any analysis of the IAC issue presented would have required the 

Eleventh Circuit to grant a COA, just as the appellate court did 

on the same IAC issue presented in United States v. Lisbon, 2018

U.S. App. LEXIS 35559 (11th Cir. 2018).

In the Motion to Recall the Mandate, I stated clearly and.

plainly that the basis for that motion rested firmly -in.• the 

appellate court's lack of jurisdiction, under §; 2253(c)(1), to 

make a merits decision in denying a COA in this. case. Frankly, 

I cannot think of anything more manifestly unjust than.a court

making a judgment in a case without the jurisdiction to render

That is especially true; in this case, ’where . such.that judgment.

a judgment works to effectively end the .litigation of ■ a viable

of - counsel,ineffective assistanceconstitutional claim of

leaving me with extremely limited options ,for further: litigation:

of that claim. t <■

I have submitted a Petition for the Writ of:Of course,

and same has been docketed in ...this .Certiorari to this Court, fl

However, and I mean absolutely.no21-5613.Court as case No.

disrespect in what I am about to say, seeking certiorari in this

ticket in the "litigation lottery.Court is like buying a 

Putting that in Biblical prospective: "straight is the gate, and

"many are called but few are chosen;" ,narrow is the way" and

Matthew, 20:16, & 7:13.
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But the fact remains that the litigation process in the

The Motion to RecallEleventh Circuit should not be at an end.

the Mandate under Eleventh Circuit Rule 41-1(b) is not frivolous

and sets forth very serious allegations that the appellate 

court's judgment, a judgment made without jurisdiction, is

"absolutely void."

the Eleventh Circuit's written■ denials,. ■ •the-Of course,

denial a COA (App. H) and the denial of reconsideration ' (App; 

J) , are couched in the correct boiler-plate language, but.do not 

give any analysis of why the IAC claim was 'denied, a; COA. 

if the Eleventh Circuit's denial of • a „ COA r was- not a .- .merits

Buty ■ l /-

determination, a contemporaneous analysis/of/ that, issue., setting 

forth the reason (s) that IAC issue did ■ not deserve a COA iwould

» I *

l :

effectively deal with the mandate recall, motionHowever, the ■ 

appellate court just does not want to .touch. that, motion—.it is. . 

as if I put Kryptonite in Superman's lunch, box

Therefore, for the above reasons, I respectfully: submit ther 

Court should issue the writ of mandamus ;to compel the Eleventh: 

Circuit to consider and render a decision o.f-.. the Motion, tOr/Recall.1-: -

l .

: . rj J • :

:

the Mandate.

Although not precisely germane to a decision by this. 
Court to grant a writ of mandamus,, there, are.i. tacts, very 
disturbing facts, that should also deserve to- . be - considered.; •

A full month prior to the commencement of my . trial, I.

2.

informed my counsel of my need and desire to testify at trial.

3-15). However, I did .not hear from my counsel(App. D. pg.
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t

until some 3 6 hours before my trial was to begin. At that 11th

hour meeting, my attorney said that, if I testified, the trial

judge would admit all my prior bank robbery convictions as

Based solely on counsel's adviceimpeachment evidence. Id.

about the admission of those bank robbery convictions, I waived

my right to testify.

My attorney did not file a motion in limine to determine 

which, if any, of my prior convictions could have been admissible

under FRE 609, nor did counsel inform me of the requirements of

FRE 609, or the numerous caselaw decisions, ±n the Eleventh

that militated againstCircuit and in other federal circuits,

the admission of impeachment evidence of an offense similar- or

the same as the current offense, much less the admission of

multiple prior convictions for the exact same offense as the :

However, my attorney • assured-me that- therecurrent offense.

would be no way to prevent the trial judge from admitting those 

multiple bank robbery convictions if I testified. • • /. • •

It is reasonable to assume that my trial counsel was

licensed to practice law in the state of Georgia., and also 

admitted to practice criminal law in federal courts, 

is also reasonable to assume that my attorney was herself aware

Thus,.it

of the requirements of FRE 609, and she was aware of the numerous • 

caselaw decisions militating against the admission of impeachment 

evidence of prior convictions similar to or the same as the trial

offense. Finally, it is also reasonable to assume that counsel
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i

knew, or she certainly should have known, that the district court

would not be able to legally admit multiple bank robbery

convictions as impeachment evidence when I was on trial for that

the questionsame offense, bank robbery. Therefore, that

naturally poses itself is: why would my attorney tell me that

the trial judge would do just that?

That question was answered when, at my sentencing hearing,

I broached the subject of not testifying based on the admission . 

of multiple bank robbery convictions as impeachment evidence. - 

As reflected by the trial judge's- comments, .he was quite 

displeased that I would question my attorney's effectiveness:. *. ; J

All right, 
let me

Before I pronounce' 
make just a couple of

THE COURT: 
sentence,
observations regarding the trial of this case 
and some of the comments that Mr. McCollum i

made regarding trial.

Or course, Mr. McCollum, you will have -the 
opportunity under our system to file your 
motions and seek a new trial and appeal the . 
verdict. And you'll have plenty of time, to 
do that because you'll have plenty of time 
on your hands after I pronounce sentence 
today. But what I want to make a couple of 1 . 
observations about a couple of things that 
were said.

1 -

'I

First of all, it was clear to me from my 
observations during the trial that you -< 
received effective counsel during your case.
It is clear to me that you made the 
independent decision during trial not to 
testify on your own behalf, that the Court 
explored that with you and you determined 
that it was in your best interest at that 
time not to testify in your own behalf. And 
there were plenty of good reasons for you .
not to testify because...had you testified,
it is clear that those felony convictions
would have been admitted, and the jury would
have heard at trial that you were a SERIAL
BANK ROBBER before you committed this
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________ So at trial it made complete sense
for you to make the decision on your own not 

And the record, I think, will 
(emphasis added).

offense.

to testify, 
be clear on that.

(App. E, pg. 22, line 18 through pg. 23, line 19).

To be clear on one point, the trial judge did ask me during

trial about my decision not to testify. However, during that

brief colloquy, I was asked only whether I had discussed •

testifying with my attorney, to which I,responded that I had. 

But at no time did the trial judge say one word about impeachment

evidence, and certainly no indication that he planned to admit 

all my prior bank robbery convictions , should I testify. -That 

information came pretrial only from my attorney, 

emphatically stated that the trial judge would admit .all my prior 

bank robbery convictions as impeachment evidence.

Therefore, when I waived my right to testify at .trial 

I had no verbal or written notice from the trial court regarding

And she

(App. ; D..r - pg.. ..

4-4) .

admission of prior convictions '.for ..impeachment purposes. -. 

Of course the conformation of what my attorney told . me-

the

relative to the admission of those multiple bank robbery ,

when the trial judge .explicitly .acknowledged:convictions came

exactly what my attorney told me., pretrial,, 

testified, the trial judge would admit all my prior bank robbery 

convictions, depicting to the jury, in his own words, .as. a."serial

That, had. I

bank robber."

Returning to the question posed above: how could my attorney 

have been so sure about the convictions the trial judge would

It is obvious that the trialadmit as impeachment evidence?
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judge and my attorney had some pretrial discussion regarding my

and that the trial judge told my attorneytestimony at trial,

about his intentions to admit the multiple bank robbery

convictions as impeachment evidence in the event I testified. 

And, apparently, my attorney, without raising any objections 

regarding the potential admissions of those bank robbery 

convictions, merely relayed the judge's message to me, without 

telling me that she had discussed the matter with the judge. ■ •

Under FRE 60 9, when a defendant testifies, impeachment

evidence is admitted only for one purpose, to allow the jury to

testifying -have information to potentially evaluate the.

And FRE, 609defendant's "character for truthfulness."-' Id.

impeachment evidence cannot be used by a jury as substantive 

evidence of the defendant's guilt vis -a-/vis the trial- offense.

And common sense indicates that the ' more similar a--.prior

conviction may be to the current offense, the more likely the - 

jury will misuse that impeachment evidence.- "[W]hen considering > ••• 

prejudice under a Rule 609'; analysis, , the - more similar a prior 

conviction is to the present offense, the more prejudicial it . 

is, militating against admissibility." United States v.. Young, - 

574 Fed. Appx. 896, 903 (11th Cir. 2014).

But in this case it is obvious that the trial judge's 

threat, and that is precisely what it, was, a threat, -a threat 

conveyed to me by my own attorney, to admit all my prior bank 

robbery convictions, was designed and. intended for only one 

purpose, and that was to prevent me from testifying. Wielding
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that threat of admitting those bank robbery convictions like a 

metaphorical cudgel, the trial judge relied on -the unfair 

prejudice I would suffer, unfair prejudice he, as trial judge, 

was suppose to see that I did not suffer, from the admission of 

those bank robbery convictions, depicting me as a "serial bank, 

robber," to make sure that I could not testify at trial.

My attorney's complicity in this plan to prevent me from 

testifying is readily apparent for those with eyes who wish bo 

My attorney knew that I could not present any meaningful 

defense unless I testified. But my attorney, my only advocate,

see.

apparently worked hand in glove with the trial judge, placing . 

me in the untenable position that, if I chose to.testify, I would 

likely than not be convicted because the jury would misuse 

those multiple bank robbery convictions as evidence of, my>. -guilt

Accordingly, not .only is < there-'evidence

there is , evidence :

more

on the trial offense.

of ineffective assistance from my attorney., 

that she acted deliberately against my interests, working . with. 

the trial judge to make it impossible for. me to testify ,-in my

own behalf.

That my trial testimony would have made a difference■in the > 

outcome of my trial is, I submit, readily apparent. In my §. 2255.;.. 

motion, I set forth in a 40-page affidavit what my trial

and then I argued in .my motion howtestimony would have been, 

my testimony would have negated the nefarious spin the Government

was allowed to put on the circumstantial evidence presented. 

16-51, & Exhibit A).(App. D, pg.
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It is also important to note that throughout the litigation

of the instant IAC issue, neither the Government nor the trial

court has ever attempted to address in any way the argument

relative to the unfair prejudice of admitting one, much less

multiple bank robbery convictions, as impeachment evidence, when

I was on trial for bank robbery.

in the order denying this IAC claim, the trialOf course,

court retreated from the court's sentencing hearing position to

Instead, the district courtdepict me as a "serial bank robber." 

limited the admission of potential impeachment evidence to two . l

1997 prior convictions: grand theft and bank robbery, • stating

"likely" admitted both those 1997 convictions.he would have

However, the district court gave no FRE 60 9 analysis:, an- analysis 

that is required in this situation, regarding -the probative value- 

versus the prejudicial effect of admitting; a prior bank robbery 

conviction as cumulative impeachment evidence, when the, trial;

See United States-v. Bailey, .761 ■ ,offense was also bank robbery.

698 (11th Cir. 2018) and UnitedStates v.. Preston,Fed. Appx.

608 F. 2d 626 (5th Cir. 1979) cert, denied 440.U.S. 940 (1980) . -

Moreover, by stating that he would have "likely" admitted the . 

bank robbery conviction and the grand theft conviction, • .again' 

without any FRE 609 analysis, the trial judge then conveniently 

was able to absolve trial counsel from being ineffective. (App.

4-5) .F, pg.

I cannot offer any reason(s) why the trial, judge would want 

to prevent me from testifying, or why my attorney would willingly
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act against my interests in going along with that plan, 

thing I can do is report the facts as they appear in the record,

The only

and then draw the logical conclusions those facts tend to

produce.

Neither can I say with any degree of certitude that the 

district court's actions to prevent me from testifying, or my 

attorney's complicity in that plan, played any part in the. 

Eleventh Circuit's merits based decision in denying a COA on the 

instant IAC claim. However, those facts are there in the record, 

and it is my hope that when this case is ultimately, reversed, 

either by a resolution of the Motion to . Recall the Mandate, or • 

by the Petition for Writ of Certiorari now pending, in this Court, 

that these facts can be more fully, briefed, explored,- and 

considered by an appellate panel deciding the IAC 'claim presented.- 

I respectfully submit that I have convincingly.. shown.: that 

the Eleventh Circuit's denial of COA on the-instant IAC issue

in fact a merits based decision, resulting in a judgment made - .

without jurisdiction and in direct violation; of ,§ 2253 (c) (1)..

Therefore, that judgment is, as a matter of: :law., absolutely void.

It is for the reasons and authority established in the above 

paragraph that formed the basis of the Motion' to Recall the

Thus, because that judgment 

is absolutely void, having been rendered without jurisdiction,. ,- 

and because such an invalid judgment cannot stand and creates., 

a manifest injustice in this case, it is due to be corrected by 

recalling the mandate pursuant to Eleventh Circuit Rule 41-1(b).

was

Mandate in the Eleventh Circuit.
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CONCLUSION

WHEREFORE, for all the foregoing reasons, and for good cause “

I respectfully request the Court to grant the Writ ofshown,

Mandamus to compel the Eleventh Circuit .Court of Appeals to

consider and render a decision on the pending Motion to .Recall the

Mandate, App. K, along with any further or general relief this

Court may been right and proper.

Respectfully submitted, v •• i ,

I

V,
rcjn T. McCollum 

Petitioner, pro se
By r

t .
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