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LIST OF PARTIES

[ ] All parties appear in the caption of the case on the cover page.

[X] All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

X] For

[ ] For

OPINIONS BELOW

cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A to
the petition and is

[ ] reported at ; OF,
[ ] has been designated for publication but is not yet reported; or,
X] is unpublished.

The opinion of the United States district court appears at Appendix __ 9 to
the petition and is

[ 1 reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[X} is unpublished.

cases frrom state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; OF,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

court

The opinion of the

appears at Appendix to the petition and is

[ ] reported at or,
[ 1 has been designated for publication but is not yet reported; or,
[7] is unpublished. .



JURISDICTION

DG For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was _DeComiet 14 209.0

[ ] No petition for rehearing was timely filed in my case.

X] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: _June 30 202\ , and a copy of the
order denying rehearing appears at Appendix _C

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. __A

The jurisdiction of this Court is invoked under 28 U. 8. C. §1254(1).

[ 1 For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. __A

The jurisdiction of this Court is invoked under 28 U. 8. C. §1257(2).
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
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STATEMENT OF THE CASE

¥

A. Procedural Summary
On November 6, 2006, the State charged Brass, along with three co-defendants, in Case C227661,
with Murder with Use of a Deadly Weapon, Attempt Murder with Use of a Deadly Weapon, Conspiracy
to Commit Robbery, Robbery with Use of a Deadly Weapon, and Attempt Robbery with Use of a Deadly
Weapon (“September 22, 2006 incident”). ECF No. 26-1. On April 17, 2009, the State charged Brass,

| along with two co-defendants, in case 253756, with Conspiracy to Commit Robbery, Attempt Robbery

with Use of a Deadly Weapon, Attempt Murder with Use of a Deadly Weapon, and Murder with Use of

| a Deadly Weapon (“September 15, 2006 incident”). ECF No. 31-4.

On April 24, 2009, the State filed a motion to join the two cases, and Brass opposed the motion
to join. ECF No. 31-6. The district court granted the State’s motion and entered its order consolidating
the cases on June 15, 2009. ECF Nos. 32-2 and 32-3. An Amended Information reflecting the

consolidation was filed on June 11, 2009 charging Brass with Conspiracy to Commit Robbery (“Counts

1 and 117), Attempt Robbery with Use of a Deadly Weapon (“Counts 2, 6, 13, and 14”), Attempt Murder

iwith Use of a Deadly Weapon (“Counts 3, 5,9 and 107), Robbery with Use of a Deadly Weapon (*“Count
f4 and 12”), and Murder with Use of a Deadly Weapon (“Counts 7 and 8”). ECF No. 32-1.

B. Background Facts and Jury Trial

Brass’ conviction stemmed from offenses committed on September 15, 2006, and September 22,

2006. ECF No. 35-4 at 4-5. On September 15, 2006, three men (“Group 17) were standing in a small

business complex when a witness saw three other men (“Group 2”) approach frém between two buildings.

id. at 5:1-4. Two of the approaching men in Group 2 drew firearms and demanded money from Group 1.

d at 5:6-7. One man in Group 1 was shot several times and killed from the attack by Group 2. Id. at

3:10-13. Group 2 then ran back towards the gap between the buildings. Id. A witness present at the scene

dentified one of the assailants in Group 2 as having the height, skin tone, and hair braids similar to that
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of Brass’ height, skin tone, and hair braids. ECF No. 35-5 at 3:9-10. Fingerprints lifted from the gate

between the two buildings matched Brass’ fingerprints. ECF No. 35-4 at 5:19-20. All of the casings and
bullets recovered from the scene were linked to a semiautomatic handgun linked to one of Brass’ co-
defendants, Eugene Nunnery. Id. at 3:12-13.

One week later, on September 22, 2006, in an apartment complex near the first attack, Brass and
three other assailants (“Group 3”) approached another group of males (“Group 4”) in the parking lot with
weapons and demanded money. Id. at 3:20-21. Group 3, including Brass, began firing their weapons,
killing one of the men in Group 4. Id. at 3:23-25. Bullets recovered from the scene were determined to
be from a .9mm linked to Eugene Nunnery, a .45 caliber gun, and a bullet of medium caliber which is
consistent with a .38, .40, .357, or 2.9 mm. /d. at 3:26-28, 4:1-2. Brass’ cell phone was also recovered
from the scene. Id. A search of Brass’ parents’ home recovered a .38 caliber revolver, several live rounds,
and clothing similar to that described by witnesses to both robberies. Id. at 4:4-7. Brass admitted to being
present at the scene and to being acquainted with Mr., Nunnery. ECF No. 35-4 at 6:24-26.

Brass’ jury trial began on October 14, 2009, and lasted approximately five days. ECF No. 35-5 at
2:11. On October 20, 2009 a jury found Brass not guilty on Counts 1 through 7 (all charges related to the
September 15, 2006 incident) and guilty of Counts 8-14 (all charges related to the September 22, 2006
incident). /d. at 2:12-13. '

C. Direct Appeal and Post-Conviction Proceedings

Brass appealed his judgment of conviction. ECF No. 35. On December 10, 2010, the Nevada
Supreme Court affirmed the conviction and sentence. ECF No. 36-1. Remittitur issued on January 4,
2011. ECF No. 36-2.

On April 5, 2011, Brass filed a proper person state habeas petition in the state district court. ECF
No. 36-4. Counsel filed a supplemental petition. ECF No. 38-3. Following an evidentiary hearing, the
court denied the petition. ECF Nos. 39; 39-1. Brass appealed. ECF No. 39-2. The Nevada Court of
Appeals affirmed the district court’s decision. ECF No. 40-2. Remittitur issued on October 29, 2013.
ECF No. 40-3.

On October 29, 2013, Brass handed his proper person federal habeas petition to a correctional

officer for filing with this Court. ECF No. 7. Counsel filed the Amended Petition on December 17, 2014,

Y a,




\ECF No. 47.

:NRS 34.726 and NRS 34.810. ECF No. ECF No. 73-3. Brass appealed and the Nevada Court of Appealsf |

'ECF No. 24. On March 17, 2015, Respondents filed a renewed motion to dismiss the Amended Petition.L.

On September 18, 2015, Brass filed a successive petition for writ of habeas corpus with the state} |

ydistrict court. ECF No. 73-1. The district court denied the petition as procedurally barred pursuant toj |

el

® | Jaffirmed the district court’s decision. ECF Nos. 73-4; 73-5.
7 On February 2, 2018, Respondents filed a renewed motion to dismiss the Amended Petition. ECH|
% ||No. 72. On May 24, 2018, the Court granted, in part, and denied in part, the renewed motion to dismiss)|
q | IECF No. 84. The Court dismissed Grounds Four and Nine. Id. ]
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REASONS FOR GRANTING THE PETITION
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,
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