
VOLUME I

TABLE OF CONTENTS APPENDIX

A- Appellate Judgment- denying “upon consideration by the Court”-counsel and mandamus

B- Order denying motion to reconsider the order

C- Motion to reconsider

D- Order dismissing motion to hold in abeyance as moot

E- Motion to hold in Abeyance

F- Order denying petition for reconsideration

G- Petitioning for reconsideration-mandamus proceeding #806,8178

H- Denying motion to appoint counsel and denying writ of mandamus

I- Motion to appoint counsel

J- Order granting motion to file memorandum: 2-24-2021

K-Notice of service

L- Mandamus ORAP 11.05(3) Memorandum

M- Order dismissing motion for extension of time as moot

N- Motion for extension of time

O- Petition for peremptory writ of mandamus



IN THE SUPREME COURT OF THE STATE OF OREGON

STATE OF OREGON, 
Plaintiff-Adverse Party,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand, aka Austin C. Brand,
Defendant-Relator.

Multnomah County Circuit Court 
14CR28021

S068178

APPELLATE JUDGMENT

Upon consideration by the court.

The motion to appoint counsel is denied. The petition for writ of mandamus is denied.

/s/ Martha L. WaltersMarch 18,2021
Chief Justice, Supreme CourtDATE

DESIGNATION OF PREVAILING PARTY AND AWARD OF COSTS
Prevailing party: Adverse Party [ X ] No costs allowed.

Supreme Court 
(seal)

Appellate Judgment 
Effective Date: June 3, 2021

els

11

Af/* A
APPELLATE JUDGMENT

REPLIES SHOULD BE DIRECTED TO: State Court Administrator,
Records Section,

Supreme Court Building, 1163 State Street, Salem, OR 97301-2563
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IN THE SUPREME COURT OF THE STATE OF OREGON

STATE OF OREGON, 
Plaintiff-Adverse Party,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand, aka Austin C. Brand,
Defendant-Relator.

Multnomah County Circuit Court 
14CR28021

S068178

ORDER DENYING MOTION

Relator has filed a motion in response to the order dismissing his motion to hold 
proceedings in the Multnomah County Circuit Court in abeyance. The court treats the 
motion as one to reconsider the order.

The motion is denied.

LYNN R. NAKAMOTO 
PRESIDING JUSTICE, SUPRB4E COURT 
_______ 6/3/2021 8:35 AW_______

c: Carson L Whitehead 
Benjamin Gutman 
Austin Callahan Brand

els

“Aff. &
ORDER DENYING MOTION

REPLIES SHOULD BE DIRECTED TO: State Court Administrator, Records Section, 
Supreme Court Building, 1163 State Street, Salem, OR 97301-2563
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IN THE SUPREME COURT OF THE STATE OF OREGON

AUSTIN CALLAHAN BRAND, 
Defendant-Relator, Petitioner pro se.

v.

STATE OF OREGON, Plaintiff-Adverse party.

Multnomah County Circuit Court 
#14CR28021

S068178

MOTION IN RESPONSE TO ORDER ABEYANCE-MANDAMUS
PROCEEDING

NOW COMES, AUSTIN CALLAHAN BRAND, pro se moving this court in Response to the 

Order denying petitioners pro se motion to hold the Multnomah County Circuit Court case 14CR28021 

in abeyance pending the outcome of the mandamus petition and as moot. Material to the motion to hold 

in abeyance is the operative assignment of executor in the command sought after in the mandamus 

petition, as, the “difference” in contention of a constructive trust id. Judge Eric J. Bergstrom (on 

magistrate position) on passing judgment of probable cause and the feeling gift bond relationship 

constructive of third party rights, in the progression and development of petitioners claim to 

appointment in the litigation contended, patent exclusive to the canon held as Jonah and working
II
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together tracing the relationship feeling gift bond with petitioner and the Court, the motion for 

abeyance is in fulfillment of this caveat. Put in simple perspective the Court respectfully, “puts the cart 

before the horse” on the order to hold in abeyance because the petition for writ of mandamus is 

peremptory id. at.#S068178. The operative scope of bias identified in the connective (tracing 

#A162224 constructive fraud reliance interest antitrust-monopoly, commodity mode) relationship gift 

feeling exchange patents, seek to assign Eric J. Bergstrom together/company with the appointment of 

petitioner as the difference remedied by the constructive trust superconstructive of and to flesh out 

working together to produce an order on the schism Jonah for which petitioner possesses patents 

exclusive to litigation and likewise exchangeable to the public market with assurances for the public’s 

interest in counsel. Pointing out and making clear in contrast and fruit natural to, the cognitive 

dissonance bias properly presented in the mandamus writ of two appointments again petitioner (as 

Jonah) and of course the other appointment counsel to the public (as Nineveh) and the impending 

destruction of both appointments by point boundary fraud contention., id. at. Fraud thereof motion 

#A162224 pro se brief excerpt of record.

Not to miss the value of storytelling in the schism of the canon of Jonah and for ease of 

following the path of litigation (see, Bias and Judging, August 30, 2018 Harvard law review, and 

Cleveland State Law Review, Judicial Bias 1994) the book of Jonah challenges God’s people not to 

exalt themselves over others. The lord, the great King, is free to bless, to be gracious, and to be patient 

with all the nations of the Earth. More then that. He may show compassion even on the wicked. Indeed, 

[h]is mercy extends even to animals., Jonah (4:11). We of course are not dealing with such a prospect 

grand scale no matter the held divine blessings, but nonetheless of coming to terms with the 

appointment of petitioner where from the discussion took course to the 1st Amendment to the U.S. 

constitution and petitioners free exercise of Religion came into play. This above mentioned proposition 

along with #A162224 litigation preserved from treble damages held in complexity from the theory 

presented as constructive fraud inter playing the a fore reliance interest and expectation interest 
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damages on such, violating separation of church and State. And to cite Separation of Church and State 

“Law or Prepossessions?” By John Courtney Murray., as an illustrative essay and value to the current 

position of petitioner. Not to boggle the Court with excessive comparisons of the present proposition 

and the citation above. Petitioner’s appointment interest in the various patents, separation of Church 

and State (constructive fraud) and free exercise of Religion id. at. Canon Jonah (victim) is not only in 

the private interest of petitioner, but of public interest in assurances to counsel against fraudulent 

Government transactions. The Government gives all the power and aid to the appointment of counsel in 

legal system, monetary aid and Juridical equality. Turn away from wicked ways and repent, for if 

not the preaching herein petitioners appointment, trust in the relation of confidence and the judicial 

system will be destroyed.

Jonah 4:1-4 “But it displeased Jonah exceedingly, and he became angry. So he prayed to the 

Lord, and said, ‘ah, lord, was not this what I said when I was still in my country? Therefore I fled 

previously to Tarshish; for I know that You are a gracious and merciful God, slow to anger and 

abundant in lovingkindness, One who relents from doing harm., Therefore now, O Lord, please take my 

life from me, for it is better for me to die than to live!” The Hallelujah in petitioner’s position is 

directed to the Court herein and throughout litigation, because none of petitioner’s legal fiction, 

development, and interaction in relationship bond could/would be possible if it were not for that bond 

and the oral ruling as gatekeeper, and by oath before Eric Bergstrom on issuance of a search warrant on 

bad faithx2 veracity of the Gresham City Police Department Charles Skeahan Affiant., id. at.

#A162224 ER-81 affidavit, ER-36-41 search warrant. The harm id. at. #al62224 pro se reply brief pg.5 

and at. Memorandum- MANDAMUS PROCEEDING pg.4., citing (As our prior decisions teach, it is 

the general nature of the harm at risk, not the precise nature of the harm suffered by a particular victim, 

that controls the analysis. Piazza v. Kellim, 360 Ore. 58, 87; 377 p.3d 492, 509; (2016))., “The proper 

inquiry focuses upon the actor’s torturous conduct, not the plaintiff’s damages.” Limone v. U.S.A., 579 

F.3d 79, 93; (2009)., Here the inquiry has likewise came to fruition this risk or damage is particularly 
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harmful in the existent religious practice appointment of petitioner and the economics to the fair market

exchange in an adversarial system die storytelling of petitioners brand Jonah canon. The destruction of

this relationship gift feeling bond with the Court (Eric Bergstrom, difference of the constructive trust)

and the relationship of confidence with counsel, Privileges and Immunity's, and of course the gift to the

public on assurances to counsel against executive police misconduct as fruit., [T]he 1st amendment and

the harm., a right is legally damaged when, in a case where it appears as central and clamors for

recognition, it meets judicial blindness and deafness, petitioner has transcended this disillusion by his

appointment in the connection valued by way of motion to hold Multnomah County Circuit Court case

#14CR28021 in abeyance to connect with Judge Eric Bergstrom by feeling bond gift exchange as the

difference in this constructive trust Jonah canon producing an order for this beloved Oregon Supreme

Court. This would save Judicial time, and is in relief point specific in the writ sworn out to by

petitioner for the command sought in the peremptory mandamus petition. This Court’s Order

respectfully, puts the cart before the horse, when deciding to dismiss the petition before first dealing

with the procedural constructive trust device on unjust enrichment id. at. Ex parte by the “difference”

(entailed in abeyance motion) gift feeling bond Eric J. Bergstrom and petitioner’s appointment Jonah

canon big fish story patent.

Dated this 23rd day of May 2021.

AUSTIN CALLAHAN BRAND, pro se 
8809 SE 190th DR.
Damascus, OR 97089
(503) 432-7645 callahanbrand89@gmail.com
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Certificate of Serves

NOW COMES, Austin Callahan Brand pro se, certifying that on the day of May 23th ,2021, that 

service on all the below parties of true copies of the following: Motion in Response to abeyance order. 

Mail postage paid and delivered to the USPS mail box.

Oregon Supreme Court/records section, 1163 state street, Oregon, Salem 97301 

A.G. & S.G. 400 Justice Building 1162 Court street NE, Oregon, Salem 97301 

Multnomah County Judge Eric J. Bergstrom 1021 SW Fourth Ave., Oregon, Portland 97204 

D.A. Amber Kinney 1021 SW forth ave., Oregon, Portland 97204 

Counsel Jason Steen 741 SW Lincoln Oregon, Portland 97201

Dated this 23th day of May 2021.

AUSTIN CALLAHAN BRAND, Pro se 
8809 SE 190th DR.
Damascus, OR 97089 
callahanbrand89@gmail. com



IN THE SUPREME COURT OF THE STATE OF OREGON

STATE OF OREGON, 
Plaintiff-Adverse Party,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand, aka Austin C. Brand,
Defendant-Relator.

Multnomah County Circuit Court 
14CR28021

S068178

ORDER DISMISSING MOTION TO HOLD IN ABEYANCE AS MOOT

The petition for reconsideration was denied on May 6, 2021. Therefore, the motion to 
hold Multnomah County Circuit Court case 14CR28021 in abeyance pending the 
outcome of the mandamus petition is dismissed as moot.

LYNN R. NAKAMOTO 
PRESIDING JUSTICE, SUPREME COURT 
______ 5/17/2021 9:14 AM_______

c: Carson L Whitehead 
Benjamin Gutman 
Austin Callahan Brand

od

II

- Aff- ®
ORDER DISMISSING MOTION TO HOLD IN ABEYANCE AS MOOT_______

REPLIES SHOULD BE DIRECTED TO: State Court Administrator, Records Section, 
Supreme Court Building, 1163 State Street, Salem, OR 97301-2563
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IN THE SUPREME COURT OF THE STATE OF OREGON

AUSTIN CALLAHAN BRAND, 
Defendant-Relator, Petitioner pro se.

v.

STATE OF OREGON, Plaintiff-Adverse party.

Multnomah County Circuit Court 
#14CR28021

MOTION TO HOLD IN ABEYANCE-MANDAMUS PROCEEDING
#S068178

NOW COMES, AUSTIN CALLAHAN BRAND, pro se moving this Court to

hold the above Multnomah County Circuit case number in abeyance while a proper 

order can be produced incorporating patents to capitalize the public interest, and private

interest., see, Baldwin and Baldwin, 215 Or. App. 2003; 168 p.3d 1233, (2007). The

Court acting as a reactive body in the relationship and “seeing”, id. at. Petition for 

reconsideration, pg. 6-7. Petitioner giving repentance herein as well as the proposition 

on counsels part for that prospect. This also in the story of Jonah their was animosity
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from Jonah toward the city of Nineveh. Nineveh in some light represents an attorney 

(and administrative executive power GCPD) and the public as the “boundary” point 

contended for counsels representation against fraud point on “destruction” versus 

constructive to rights therewith the canon of Jonah patents.

The express terms are naturally adversarial and the object of an indictment against 

petitioner, wound up in various due process concerns. The dismissal of that indictment 

would moot exclusive as well as public interest gift patents., id. at. Petition for 

reconsideration., by some other Judge (quantifying gift patent on fiduciary relationship 

with the court and petitioner). Id. at. Fraud thereof motion (probable cause). And a 

position of eminence herein to work with the court and to come together for an order on

fc.AOUJr\ Cov^fe. \ /•such, assurances and fruit.

Dated this 6th day of May 2021.

AUSTIN CALLAHAN BRAND, pro se 
8809 SE 190th DR.
Damascus, OR 97089 
(503) 432-7645
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CERTIFICATE OF SERVICE

NOW COME, Austin Callahan Brand pro se, certifying that on the day of 
service on all the below stated parties of true copies of the the following: „ „ „ a f _

J^L&^-tcrrx vv t\
Mail postage paid and delivered to the USPS mail box.

Oregon Supreme court/records section, 1163 state street, Oregon, Salem 97301

A.G. & S.G. 400 Justice Building 1162 court street NE, Oregon, Salem 97301

Multnomah county Judge Greentfck 1021 SW Fourth ave. Oregon, Portland 97204

D.A. Amber Kinney 1021 SW forth ave. Oregon Portland 97204

Counsel Jason Steen 741 SW Lincoln Oregon, Portland 97201

I.day ofDated this i

Austin Brand 
8809 SE 190th Dr. 
Damascus, OR 97089



IN THE SUPREME COURT OF THE STATE OF OREGON

STATE OF OREGON, 
Plaintiff-Adverse Party,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand, aka Austin C. Brand
Defendant-Relator.

Multnomah County Circuit Court 
14CR28021

S068178

ORDER DENYING PETITION FOR RECONSIDERATION

Upon consideration by the court.

The court has considered the petition for reconsideration and orders that it be denied.

MARTHA L WALTERS 
CHIEF JUSTICE, SUPREME COURT 

5/6/2021 9:44 AM

c: Carson L Whitehead 
Benjamin Gutman 
Austin Callahan Brand

tnb

ORDER DENYING PETITION FOR RECONSIDERATION
REPLIES SHOULD BE DIRECTED TO: State Court Administrator, Records Section, 

Supreme Court Building, 1163 State Street, Salem, OR 97301-2563
Page 1 of 1



IN THE SUPREME COURT OF THE STATE OF OREGON

AUSTIN CALLAHAN BRAND, 
Defendant-Relator, Petitioner pro se.

v.

STATE OF OREGON, Plaintiff-Adverse party.

Multnomah County Circuit Court 
#14CR28021

PETITIONING FOR RECONSIDERATION-MANDAMUS PROCEEDING
#S068178

James W. Ness, id. at. A162224 opinion ER 116., together with the decision of Chief 
Justice Martha L. Walters, no opinion.

Ellen F. Rosenblum 
Attorney General 
Benjamin Gutman 
Solicitor General 
400 Justice Building 
1162 Court street NE 
Salem, OR 97301

AUSTIN C. BRAND 
8809 SE 190th DR. 
Damascus, OR 97089 
(503)432-7645 

cailahanbrand89@gmail.com
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APPENDIX

Appendix-A, Chief Justice Martha L. Walters; Order denying motion to appoint counsel

And denying petition for writ of mandamus

Appendix-B, Appellate Commissioner James W. Nass #A162224 Order denying motion

to supplement the record

NOW COMES, AUSTIN CALLAHAN BRAND, pro se petitioning this Court ORAP

9.25 to reconsider an order of the appellate commissioner together with the decision of the Chief

Justice appendix A, B. Capitalizing on gift aspect brand specific to the canon Jonah, vine fruit

natural to the identified bias, id. at. Cognitive dissonance.

To set the stage for context better in part from petitioner to reconsider by the court the

order on petition for writ of mandamus to subragate executor Eric Bergstrom (id. at. Serves of

petition) on a constructive trust via. Search warrant. And A162224 pro se brief ER 116 simply

acting as appropriations under the guise of Huffman v. Alexander, 197 Ore. 283; 253 p.2d 289;

(1953), ORAP 71, ORCP 8.25 traced in the Oregon Court of Appeals forum, incorporating

patents yet to be wound up., id. at. By and through counsel, Franks. Preserved in case #

14CR28021 fraud thereof motion and order #A162224 ER 43-89-103, Petition for review-Jonah

angry about plant and worm (valuable consideration)., again introspective of gift form citing

Jonathan Lethem The Ecstasy of Influence-A Plagiarism at. You can’t steal a gift., Petitioners

brand Jonah canon superconstructive of the appointment of petitioner. To be clear in the schism

Jonah analogous to petitioners position herein reconsideration would be point contented three

days and three nights in the belly of the great fish tracing fraud thereof motion and order as one,
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#A162224 ER 116 as two, and herein reconsideration as 3., id. at. Franks motion and assign

Judge pg. 3 and Gourd. Fruit natural to the mandamus proceeding assigning Eric Bergstrom

interested executor of the constructive trust as subrogated quantifying the gift aspect.

Back to the road of scholarship in how the court deals with the public as cognitive

dissonance subject to the scope of bias inherent in a disinterested judge-executor. Petitioner

identifying two objective proponents of appointment by which operative the normal execution of

a constructive trust or rather form the relationship of confidence id. at. Petitioners, counsel, 

contending property, 4th, 5th, 14th, ext. Again contrast to the flow of constitutional rights through 

counsel. The problem with that is the “extraordinary circumstance” breach of good faith x2 sets

no boundary to the wisdom of the canon Jonah’s inverted-U and put another way the operative

patents Franks by which petitioner requests to be heard and the double negative in the decision

sought to be reconsidered at any point inherent to a counsel client confidential relationship is a

boundary preservative to. Gift patents traced through the ex parte gift to the adversary State,

Gresham City Police Department’s breach of the implied covenant of good faith x2 none sever­

able both set no path to vindicate rights (absent post conviction which is readily available to all

the public). That is there is no boundary (sanctions) to the destruction of two appointments and

constitutional rights benefited. This is the message articulated as destruction of Nineveh, that,

AUSTIN CALLAHAN BRAND, prophesying the canon of Jonah, (subjective) seeking oral

argument to preach this message herein.

The story goes that Jonah was in the belly of the beast for three days and three nights and

Sheol (the place of death) vomited Jonah up. Jonah’s journey figures an inverted-U. At this

particular point in the story there/their is Jonah’s inverted-U upon getting vomited up from the

great fish, God relents from Jonah’s destruction. It sets two variant contexts of destruction one
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associated with the people of Nineveh, analogous to the public interest and for Jonah an actual

figure inverted-U upon tracing his journey along the story., id. at. Franks hearing and assign

Judge pg. 4-5 (inverted-U figure). Could that be why Jonah is the only prophet Jesus identified as

a symbol of himself? Jesus said, “An evil and adulterous generation seeks after a sign and no

sign will be given to it except the sign of the prophet Jonah” (Matt. 12:39). And then we see how

much Jonah’s story is a type of Jesus’ life, death, resurrection. “For as Jonah was three days and

three nights in the belly of the great fish, so will the Son of Man be three days and three nights in

the heart of the Earth... and indeed a greater than Jonah is here”(Matt.).

Present in petitioners position is the patent concern based on [h]is confidential relation

with counsel this is aspect exclusive to the configuration of petitioner AUSTIN CALLAHAN

BRAND’S Jonah brand inverted-U. So, too is the public concern extending to all (people of

Nineveh) in counsel relationship based on post-conviction avenues and to stop here to draw the 

analogy to the story of Jonah and thee vine id. at. Franks memorandum and Judge (expectation

and disappointment) citing The Divine Vine- John 15:5 posted on May 21,2015 by Chuck

Gianotti. And the old testament is simply viewing Jesus form the old testament. Jesus son

representing counsel., to the father God Court if you will.

The point aspect gift patent ex parte is likewise presently enshrined in another

relationship with the Court upon the double negative., fraud upon the court, breach of good faith.

Again Jonah’s gift patent extending to petitioner where the fraud upon the court patent traced

throughout litigation. And the relationship based transaction relation representing, Jonah and 

God (petitioner and the court), the story goes that based on Jonah’s and God’s relationship he

explicitly relied on this relationship to be vomited up, here too is petitioners religious concern id.

at. Mandamus memorandum, pg.3. Vomited, infers a hard time dealing with and coming to terms
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with the appointment of Jonah. Analogous here to is the court coming to terms of how to deal

with petitioner and his legal appointment. Identification of both parties subject to the courts

disillusion and bias the court has considered two parties objective to the courts natural fruit from

the mandamus petition. Petitioner posits that it has to take a subjective standard too along with is

objective standard when it considers discourse introspective of cognitive dissonance bias.

Stopping for a second on the word discourse specifically to the court order can best be described

as a lack of communication in its double negative. As a prophetic book Jonah is unique in that

the message of the book centers on the negative interaction between the lord and his Prophet.

Here to all petitioner is working off of is negative interaction discourse denial orders and ER 116

Appellate Commissioner Jame W. Ness opinion, respectfully.

Subject to story mode various story's Game of Thrones, The Hobbit and the war of five

armies. If you have a subject proper to a hero’s Journey id. at. Franks Memorandum and assign

judge, with one or more apex points graphed along the timeline of the story and forming alliance,

company party lines against a foe adversary. [Y]ou or rather popular cultural understanding is

that you would never hand over that hero, subject character to the other party because there is a

feeling gift aspect possessed by the viewer who has interest in the completion of a proper hero’s

journey. Here to petitioner’s appointment is subject to the popular cultural public interest demand

more so than ever at this particular moment in time given the police misconduct involved in the

bad faith, defense counsels defense appointment and the superstitious covit-19 destruction

(weird) to fulfill the will of the inverted-U. The public interest is eminence.

Here to it would be improper to give the command gift aspect by which the Judge issuing

the search warrant entails, to a different Judge to cut., id. at. Mandamus command legal fiction

therefore the assignment of Judge Eric Bergstrom. Not only petitioner having deep suffering, but
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the public will suffer deeply for the loss of this gift aspect it portrays to the public. Citing

Jonathan Lethem, supra:

The phrase Je est un autre, with its deliberately awkward syntax, belongs to Arthur

Rimbaud. It has been translated both as “i is another” and “I is someone else,” as in this excerpt

from Rimbaud’s letters: For I is someone else. If brass wakes up a trumpet, it is not its fault. To

me this is obvious: I witness the unfolding of my own thought: I watch it, I listen to it: I make a

stroke of the bow: the symphony begins to stir in the depths, or springs on the stage. If the old

fools had not discovered only the false significance of the ego, we should not now be having to

sweep away those millions of skeletons which, since time immemorial, have been piling up the

fruits of their one eyed intellects, and claiming to be, themselves, the authors!

This brings up an important issue of jurisdiction. Jonah known as the sleeper is woke up

by “brass” counsel to petitioner in the analogy drawn and traced in the story Jonah for the

appointment of petitioner on context of destruction by pretext of fraud, by the subjective identity

held by petitioner and his religion. “I is another” is not only a cultural term of identity

philosophy used here when constitutional rights flow through confidential counsel relation in an

American Court.

This Angers petitioner that there is no limit to the destruction of representation drawn at

any point, the story goes Jonah asks is it better for him to die. Is it better for petitioner’s

appointment position to be denied and the cognitive dissonance to infect the disillusion of the

court. Jonah 4:3 “The lord asked is it right for you to be angry.” When you have a partner in

relationship confidential/fiduciary or of any kind its nice to have the ability to see the other side.

To understand differences. It may be to most the important sense during long term relationships.,

via. litigation herein, id. at. Double negative orders. But their our one problem in it is, sometimes
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you could forget what you feel and what you wish, during the time this will make you unhappy 

for all others, above public loss. So don’t change petitioners noble quality. Just learn to say no. 

Understand your [partner], whenever he or she does good or wrong. But put the boundary to the

inverted-U constructive trust, as demonstrated by Malcolm Gladwell’s book David and Goliath

part 3. After that boundary you have to take care about yourself (stability and fruitfulness).

Jonah also wishes, asks, prays for his death 4:9., this brings up an insightful term; never

call for whom the bell tolls it tolls for thee. Donne says “that because we are all part of mankind

any persons death diminishes me, because I am involved in mankind; and therefore never send to

Know for whom the bell tolls; it tolls for thee”

This naturally is fruit species to the appointment of AUSTIN CALLAHAN BRAND a

subjective measure on the identity of the two appointments. And therefore is a seeking of to 

know who, keynoting a question of Jonah and his “bell toll” on mark of identity and therefor the 

death of petitioners position in petition’s denial on mandamus commanding a gift is a loss to the 

public is a loss to petitioner. Les embarras de I ‘identite: “the embarassments (or the troubles) of 

identity.” True lexical riddle that identity has become in the different meanings in which it is 

used today. Identity in the proper sense answers to the question who is it? Put in the third person,

which will be answered with a name that will allow to identify someone. Second sense will allow

to answer a question concerning the first person “who am I” “who are we.” Now, to put such a

question about identity in the first person implies that we thus give it a subjective meaning that

the word did not have in the beginning. It is no longer a matter of identifying oneself. So the

question obviously no longer concerns a persons name. But, petitioner’s appointment Jonah a big

fish story gift, if this is to end in fire then we all bum together.
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Dated this 30th day of March 2021.

AUSTIN CALLAHAN BRAND, pro se 
8809 SE 190th DR.
Damascus, OR 97089

i
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IN THE SUPREME COURT OF THE STATE OF OREGON

STATE OF OREGON, 
Plaintiff-Adverse Party,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand, aka Austin C. Brand,
Defendant-Relator.

Multnomah County Circuit Court 
14CR28021

S068178

ORDER DENYING MOTION TO APPOINT COUNSEL 
AND DENYING PETITION FOR WRIT OF MANDAMUS

Upon consideration by the court.

The motion to appoint counsel is denied. The petition for writ of mandamus is denied.

MARTHA L WALTERS 
CHIEF JUSTICE, SUPRSiE COURT 

3/18/2021 11:56 AM

DESIGNATION OF PREVAILING PARTY AND AWARD OF COSTS
[ X ] No costs allowedPrevailing party: Adverse Party

c: Carson L Whitehead 
Benjamin Gutman 
Austin Callahan Brand 
Hon. Michael A. Greenlick

od

h/a
ORDER DENYING MOTION TO APPOINT COUNSEL AND DENYING PETITION FOR 
WRIT OF MANDAMUS______________________________________________

REPLIES SHOULD BE DIRECTED TO: State Court Administrator, Records Section,
Supreme Court Building, 1163 State Street, Salem, OR 97301-2563
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IN THE COURT OF APPEALS OF THE STATE OF OREGON

STATE OF OREGON, 
Plaintiff-Respondent, !

l1V.
uXAUSTIN CALLAHAN BRAND, aka Austin Brand, 

Defendant-Appellant.

Multnomah County Circuit Court No. 14CR28021 

Court of Appeals No. A162224

ORDER DENYING MOTION TO SUPPLEMENT THE RECORD

Appellant’s attorney has moved the court to supplement the record to include 
appellant’s pro se motion to set aside the judgment from which he appeals for fraud, 
which motion defendant filed after entry of the judgment on appeal. For the reasons 
that follow, the motion is denied.

The record on appeal is limited to the record made in the trial court on the basis 
of which the trial court rendered the decision memorialized in the judgment being 
appealed. The trial court did not have before it the documents filed after entry of the 
judgment from which this appeal was taken. Therefore, the documents are not properly 
part of the record of this appeal. Also, it appears that appellant was represented by 
counsel in the trial court and, as such, any document filed with the trial court must be 
filed through counsel. Appellant himself filed the motion to aside the judgment; 
therefore, the motion was not properly before the trial court.

■;

Appellant's brief is due 14 days from the date of this order.
05/02/2017 

3:52 PM
JAMES W. NASS 

APPELLATE COMMISSIONER

c: Andrew D Robinson 
Benjamin Gutman

ej

ORDER DENYING MOTION TO SUPPLEMENT THE RECORD__________________
REPLIES SHOULD BE DIRECTED TO: State Court Administrator, Records Section,

Supreme Court Building, 1163 State Street, Salem, OR 97301-2563
Page 1 of 1



Document of Preparation & Certificate of Serves

This petition complies with word limitations of ORAP 5.05(1 )(c) and contains 2,126 words. The 

petition was prepared in Pro Se format and to the current ability of, Austin Callahan Brand, pro se.

NOW COMES, Austin Callahan Brand pro se, certifying that on the day of March 30 

*, 2021, that service on all the below parties of true copies of the following: Petition for

Reconsideration-MANDAMUS PROCEEDING. Mail postage paid and delivered to the USPS mail

box.

Oregon Supreme Court/records section, 1163 state street, Oregon, Salem 97301

A.G. & S.G. 400 Justice Building 1162 Court street NE, Oregon, Salem 97301 

Multnomah County Judge Eric J. Bergstrom 1021 SW Fourth Ave., Oregon, Portland 97204 

D.A. Amber Kinney 1021 SW forth ave., Oregon, Portland 97204 

Counsel Jason Steen 741 SW Lincoln Oregon, Portland 97201

Dated this 30th day of March 2021.

AUSTIN CALLAHAN BRAND, Pro se 
8809 SE 190th DR.
Damascus, OR 97089



IN THE SUPREME COURT OF THE STATE OF OREGON

STATE OF OREGON, 
Plaintiff-Adverse Party,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand, aka Austin C. Brand,
Defendant-Relator.

Multnomah County Circuit Court 
14CR28021

S068178

ORDER DENYING MOTION TO APPOINT COUNSEL 
AND DENYING PETITION FOR WRIT OF MANDAMUS

Upon consideration by the court.

The motion to appoint counsel is denied. The petition for writ of mandamus is denied.

AM-
MARTHA L WALTERS 

CHIEF JUSTICE, SUPREME COURT 
3/18/2021 11:56 AM

DESIGNATION OF PREVAILING PARTY AND AWARD OF COSTS
[ X ] No costs allowedPrevailing party: Adverse Party

c: Carson L Whitehead 
Benjamin Gutman 
Austin Callahan Brand 
Hon. Michael A. Greenlick

od

ftfP' H/A "
ORDER DENYING MOTION TO APPOINT COUNSEL AND DENYING PETITION FOR 
WRIT OF MANDAMUS

REPLIES SHOULD BE DIRECTED TO: State Court Administrator, Records Section, 
Supreme Court Building, 1163 State Street, Salem, OR 97301-2563

Page 1 of 1
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CERTIFICATE OF SERVICE

NOW COME, Austin Callahan Brand pro se, certifying that on the day of 
service on all the below stated parties of true copies of the the following:

Mr I
Mail postage paid and delivered to the USPS mail box.

,/UwU

Oregon Supreme court/records section, 1163 state street, Oregon, Salem 97301

A.G. & S.G. 400 Justice Building 1162 court street NE, Oregon, Salem 97301
efo%-rCosr\

Multnomah county Judge Greenflck 1021 SW Fourth ave. Oregon, Portland 97204

Oregon; Portlond"9720ZTD.A:-Amber Kinney 1021 GW fortf aver

Counsel Jason Steen 741 SW Lincoln Oregon, Portland 97201

e*r

TP Mif '/ day ofDated this

Austin Brand 
8809 SE 190th Dr. 
Damascus, OR 97089

764 S
\qP(Xi,uT ® ^ (/^u ^*



IN THE SUPREME COURT OF THE STATE OF OREGON

STATE OF OREGON, 
Plaintiff-Adverse Party,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand, aka Austin C. Brand
Defendant-Relator.

Multnomah County Circuit Court 
14CR28021

S068178

ORDER GRANTING MOTION TO FILE MEMORANDUM

Relator has filed a motion for extension of time to file a memorandum. The court 
construes the filing as a motion to file the memorandum.

The memorandum is deemed filed the date of this order.

LYNN R. NAKAMOTO 
PRESIDING JUSTICE, SUPREME COURT 
_______2/24/2021 3:57 PM_______

c: Carson L Whitehead 
Benjamin Gutman 
Austin Callahan Brand

gk

1
Afp* 'S

ORDER GRANTING MOTION TO FILE MEMORANDUM_________________
REPLIES SHOULD BE DIRECTED TO: State Court Administrator, Records Section, 

Supreme Court Building, 1163 State Street, Salem, OR 97301-2563
Page 1 of 1
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CERTIFICATE OF SERVICE

NOW COME, Austin Callahan Brand pro se, certifying that on the day of ^ v
service on all the below stated parties of true copies of the the following: k'/ty&faJL&tfK O Q/rirr' (Ccv^__

&&

Mail postage paid and delivered to the USPS mail box.

Oregon Supreme court/records section, 1163 state street, Oregon, Salem 97301

A.G. & S.G. 400 Justice Building 1162 court street NE, Oregon, Salem 97301
C5T,

Multnomah county Judge GreenHek 1021SW Fourth ave. Oregon, Portland 97204

0 A Amin'I Killl II1V 3-021 SW forth avp. Orpgnn Portland 97701

Counsel Jason Steen 741 SW Lincoln Oregon, Portland 97201

f day ofDated this

Austin Brand 
8809 SE 190th Dr. 
Damascus, OR 97089
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IN THE SUPREME COURT OF THE STATE OF OREGON

AUSTIN CALLAHAN BRAND, Defendant-Relator.

v.

STATE OF OREGON, Plaintiff-Adverse party.

Multnomah County Circuit Court 
#14CR28021

Memorandum MANDAMUS PROCEEDING 
#S068178

Ellen F. Rosenblum 
Attorney General 
Benjamin Gutman 
Solicitor General 
400 Justice Building 
1162 Court street NE 
Salem, OR 97301

AUSTIN C. BRAND 
8809 SE 190th DR.
Damascus, OR 97089 
(503)432-7645
Brandcallahan89@gmail.com

mailto:Brandcallahan89@gmail.com
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The command to Judge Bergstrom to execute on a constructive trust, relator naturally 
asks a question is their bias in subrogation of a particular executor? Judge Bergstrom of 
Multnomah disinterested pre-issuance of search warrant and post an active party in the exchange 
ex parte (patent)., id. at. Fraud thereof motion-A162224 pro se brief ER. This “patent” ex parte 
and the gift advantage aspect over the adversary fundamental to the proceedings is herein 
primary to contention of this petition for writ of mandamus. Hat trick to this gift aspect is the 
particular line of jurisdiction or tracing the litigation through different forums in contrast to 
jurisdiction. Better understood using the schism of the canon Jonah along with other points of 
contentions along the line of proceedings. The particular contention here to bias is called 
cognitive dissonance via. one belief built into the superstructure of the “constructive trust” 
operative in a proper transaction of a search warrant and relator’s constructive trust remedied 
built by the superstructure of the canon Jonah as a big fish story. It is point contention in “gift” 
aspect that bears fruit natural to this mandamus proceeding, on take away introspective to 
issuance of the writ.

Also, subject to bias is the endowment effect. Other party judges would be bias in both 
these aspects of executor not to note familiarity on party lines too. The argument is for a 
constructive trust in transaction of a search warrant under the Oregon as well as the United States 
Constitution. Frank v. Delaware, 438 U.S. 154, (1978) Relator also urges a federal disposition of 
claimed rights see, Bowles v. Barder Steel Co. 177 ore. 421 (1945). This provides a fruitful path 
for scholarship in looking at the judiciary and bias that it may cany interacting with the public 
avoiding destruction of rights.

Unique to jurisdiction is a brand Jonah reflects in the story; Jonah running from God’s 
will, here present in relator’s various proceedings in different forums: circuit court, new trial 
motion, ORCP 71 fraud thereof motion, appeal A162224, and on review #S067354 and finally 
to the present forum as the analogous running from review be the Court (God). This unique 
aspect is subject material in the difficulty of the role that tracing plays along die line of 
contention that is the canon Jonah that displays the constructive trust brand that is contended to 
be of cognitive dissonance in display of relator’s rights. Working from these forums tracing 
concepts enable to define “substantial performance” for parties interactive to the constructive 
trust to determine how important their role of (intentional) deviation may be in disabling the 
party from claiming the protection of doctrinate workings.

For example, the State of Oregon-adverse party performance is likewise deviated in 
course as a material breach of bad faith x2 by the Gresham City Police Departments conduct, but 
in the adverse parties responds to the bad faith id. at. A162224 pro se brief ER 91-94, pg.2,17- 
20. The adverse party disavowed any misconduct or fraud and that it simply did not happen, 
Bunker Hill Distributing Inc. v. District Attorney 375 mass. 142,379 N.E. 2d 1095 (1978) 
established a holding that district attorneys have a responsibility to inform the court of any 
misconduct or fraud that they have participate in. The adverse party here did not per se 
participate in the bad faith, but none the less, Kyles v. Whitley, 514 U.S. 419 (1995) Aguilar v. 
Woodford, 725 F.3d 970, 982-83 (9th Cir. 2013) “Brady violation where prosecutor did not 
disclose drug sniffing dog's unreliability because police knew even if prosecutor did not.” Put 
both the GCPD and the prosecutor in the same boat. In re Complaint as to the Conduct of Lisa D. 
Klemp, 363 Ore. 62; 418 p.3d 733; (2018)(attomey did not try to correct an unrepresented



3 ^

person’s mistaken belief that she represented the person)., thus the only deviation at fault was the 
District Attorney not speaking up for its representation of the GCPD bad faith in party formation 
lines. It was a misrepresentation, but none the less was enough to sway the bias of the Judge in 
its cognitive dissonance in the disillusioned constructive trust, see Wadsworth v. Talmage, 365 
Or 558, 572; 450 p.3d 486,494 (2019) “Thus, in [t]he terminology of the Restatement a 
constructive trust exists in the discussed circumstances all the while but may (or may not) be 
enforced by the court.” If not in policy concerns relator incorporating the patents coram nobis 
procedures along the forum tracing, id. at. fraud thereof motion., United States v. Denedo, 556 
U.S. 904, 913,; 129 S Ct 2213, 173 L Ed 2d 1235, (2009);

Because coram nobis is but an extraordinary tool to correct a legal or factual error, an application 
for the writ is properly viewed as a belated extension of the original proceeding during which the 
error allegedly transpired. See Morgan, supra, at 505, n 4, 74 S. Ct. 247,98 L. Ed. 248 (coram 
nobis is' 'a step in the criminal case and not, like habeas corpus where relief is sought in a 
separate case and record, the beginning of a separate civil proceeding"(cites omitted in part)).

Holding on to this forum argument is ORCP 71, ORAP 8.25 by which relator received an 
order from the court id. at. A162224 pro se brief ER 103. At this point a valid appeal was in 
effect in that forum and ORAP 8.25 id. at. supra ER 90, postured a mandatory forum clause on 
the proceedings. Whether this tracing process and the completion of relators legal fiction 
(Wadsworth v. Talmage, supra at. obtains the legacy of the constructive trust ends in the 
conclusion of an unreasonable search and seizure of the 4th amendment abstract to the fulfillment 
of a legal fiction grounded in the forum jointment argument, see Roberts v. Triquint 
Semiconductor, Inc., 358 Or 413; 364 p.3d 328(2015), Trinity v. Apex Directional Drilling LLC, 
363 Or 257; 434 p.3d 20 (2018)., As unreasonable.

Relators valuable consideration is in contention of violation of church and State as 
equitable relief and in treble damages articulated from his unjust enrichment of privileges and 
immunities, Miranda v. Arizona, 384 U.S. 436,448-50,467 (1966) and in patents Franks v. 
Delaware supra., in consumption of expectation interest and reliance damages patents 
(constructive fraud theory). Further, the “cognitive dissonance” would violate relators practice of 
religion in the belief of the canon Jonah and the wisdom of and would work an immunity in 
application of his [choice] of a constructive trust., id. at. Corrected petition for Review #S067354 
(valuable consideration) and argument “victim”, pg. 1-2.

(As our prior decisions teach, it is the general nature of the harm at risk, not the precise 
nature of the harm suffered by a particular victim, that controls the analysis. Piazza v. Kellim,360 
Ore. 58,87,377 p.3d 492, 509; (2016)) “The proper inquiry focuses upon the actor's tortious 
conduct, not the plaintiffs damages.” Limone v. U.S.A., 579 F.3d 79, 93; (2009) citations 
omitted. (State v. Foot, 100 Mont. 33,48 P.2d 1113 (1935), State v. Cooke, 59 Wn. 2d 804, 371 
p.2d 39 (1962); “It is well settled that the victim of fraud need not have relied solely upon the 
false representation in parting with his money, but only that he relied materially upon it.”)

See, V.I. v. Fahie, 419 F.3d 249,253 n.5 (3d Cir. 2005) “government's bad faith was 
'probative of materiality' and had additional relevance in determining remedy”., U.S. v. Jackson, 
780 F.2d 1305, 1311 n.4 (7th Cir. 1986) “government's bad faith attempt to suppress evidence 
considered 'common sense' indication of materiality when materiality had not yet been 
conclusively determined”., U.S v. Williams, 547 F.3d 1187,1202 (9th Cir. 2008) “no Brady 
violation because tape was ambiguous and no bad faith on part of government in failing to



disclose tape”., Talamante v. Romero, 620 F.2d 784, 788 (10th Cir. 1980) “good faith or bad faith 
of prosecutor may play role in materiality determination for Brady purposes”.

This valuable consideration and conceptualization of the inverted-U (religion) work a 
higher interest to creditors id. Adverse party State of Oregon in prosecution of relator “in the 
high point to the negative incorporation of patents Franks, supra of the inverted-U as a 
breakdown of the adversarial process.

Wilson v. Amerada Hess Corp., 773 A.2d 1121,1130 (2001) “[A] party exercising its 
right to use discretion in setting price under a contract breaches the duty of good faith and fair 
dealing if that party exercises its discretionary authority arbitrarily, unreasonably; or capriciously, 
with the objective of preventing the other party from receiving its reasonably expected fruits 
under the contract”; Dayan v. McDonald's Corp., 466 N.E. 2d 958,972 (Ill.App. Ct. 1984) 
“[T]he courts of this State have held that a party vested with contractual discretion must exercise 
that discretion reasonably and with proper motive, and may not do so arbitrarily, capriciously, or 
in a manner inconsistent with the reasonable expectations of the parties.” Rideout v. Knox, 19 
N.E. 390 ((mass. 1889) (Homes. J.)) “If the party's actions and accompanying motives are 
tortious or violate some other contract doctrine, that, of course, the party should face liability.”

Dated this 15th day of February 2021.

Austin C. Brand 
8809 SE 190th DR. 
Damascus, OR 97089 
(503) 432-7645 
brandcallahan89@gmail.com

mailto:brandcallahan89@gmail.com


CERTIFICATE OF SERVICE
IIISlB8!5Bfi8BB!888l!i!!5!!S5SS!!85!SSS!8BBSB85BSSSS8!

NOW COME, Austin Callahan Brand pro se, certifying that on the day of 
service on all the below stated parties of true copies of the the following:

Mail postage paid and delivered to the USPS mail box.
% )/- OS (&}

Oregon Supreme court/records section, 1163 state street, Oregon, Salem 97301

A.G. & S.G. 400 Justice Building 1162 court street NE, Oregon, Salem 97301

Grppiftirk 1021SW Fourth ave. Oregon, Portland 97204Multnomah county Judge

C) fi rt mhnr Vinnny-tmi CWW fnrih flyp QrFGfin, POfl 1,11 II I~17?ft1~

Counsel Jason Steen 741 SW Lincoln Oregon, Portland 97201

Dated this (C/^day of ■

Austin Brand 
8809 SE 190th Dr. 
Damascus, OR 97089



IN THE SUPREME COURT OF THE STATE OF OREGON

STATE OF OREGON, 
Plaintiff-Adverse Party,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand, aka Austin C. Brand
Defendant-Relator.

Multnomah County Circuit Court 
14CR28021

S068178

ORDER DISMISSING MOTION FOR EXTENSION OF TIME AS MOOT

Relator's motion for extension of time to file a brief under ORAP 11.10 is dismissed as 
moot, because ORAP 11.10 governs the time for adverse party to file a memorandum in 
opposition.

lvnn r. nakamoto
PRESIDING JUSTICE, SUPREME COURT 
_______ 1/12/2021 5:11 PM_______

c: Carson L Whitehead 
Benjamin Gutman 
Austin Callahan Brand

gk

b/ff. th
ORDER DISMISSING MOTION FOR EXTENSION OF TIME AS MOOT

REPLIES SHOULD BE DIRECTED TO: State Court Administrator, Records Section, 
Supreme Court Building, 1163 State Street, Salem, OR 97301-2563

Page 1 of 1
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CERTIFICATE OF SERVICE

NOW COME, Austin Callahan Brand pro se, certifying that on the day of 
service on all the below stated parties of true copies of the the following:

Mail postage paid and delivered to the USPS mail box. c£7 *

^Oregon supreme court/records section, Iim state street, Oregon, Salem 97301

-A.-6. & S.G. 400 Justice Building 1162 court slieel NE, Oregon/Salem 07301 

Multnomah county Judge GrocrHiek 1021SW Fourth ave. Oregon, Portland 97204

OA. Amber Klimey 1U21SW forth ave. Oregon, Portland y/2U4“T

Hnimr I Inmn Strrn 741 SW I inrnln Oca^m Pni ll.Turt n7?m,

^ day ofDated this

Austin Brand 
8809 SE 190th Dr. 
Damascus, OR 97089
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NOW COME, Austin Callahan Brand pro se, certifying that on the day of ^ <*
service on all the below stated parties of true copies of the the following: yW ff f &

i ^ Con LCS £ /vt<9iic^v - f

Mail postage paid and delivered to the USPS mail box. *

—Oregffn Supreme court/records section, llfai state street, uregon, Salem 97301 

•-A.G. & S.G.--400 Justice Building 1162 C6UH stieet NE, Oregon, Salem 97301 

Multnomah county Judge Grccnlick 1021SW Fourth ave. Oregon, Portland 97204
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Austin Brand 
8809 SE 190th Dr. 
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IN THE SUPREME COURT OF THE STATE OF OREGON

STATE OF OREGON, 
Plaintiff-Respondent, 

Respondent on Review,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand, 
Defendant-Appeliant,
Petitioner on Review.

Court of Appeals 
A162224

S067354

ORDER DENYING PETITION FOR RECONSIDERATION

Upon consideration by the court.

The court has considered the petition for reconsideration and orders that it be denied.

MARTHA L WALTERS 
CHIEF JUSTICE, SUPREME COURT 

6/4/2020 9:08 AM

c: Andrew D Robinson 
Jordan R Silk

tnb

W-A
ORDER DENYING PETITION FOR RECONSIDERATION________________

REPLIES SHOULD BE DIRECTED TO: State Court Administrator, Records Section, 
Supreme Court Building, 1163 State Street, Salem, OR 97301-2563
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IN THE SUPREME COURT OF THE STATE OF OREGON

STATE OF OREGON, Plaintiff-Respondent,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand 
Defendant-Petitioner, pro se

S067354

Court of Appeals Case No. A162224

PETITION FOR RECONSIDERATION ORAP 9.25

NOW COMES, Austin Callahan Brand, pro se asking the Court for leave to file herein

petition for reconsideration untimely as petitioner received the Courts order April 20,2020 and

any ORAP 5.05 and ORAP 5.95.form defect.

Petitioning for Reconsideration of the attached order herein as Inadequacy of 

consideration. The art of a benefactor is to take us to the brink. A benefactor can only point the 

way and trick. In the Courts order “upon consideration by the court” is inadequate in the present 

context of the bargain ie. Brand's privilege to counsel and the Courts duty to discern probable 

cause and a full and fair opportunity to contest property/punctuary rights id. at. Petition for 

review. This should also be shown to be in the pragmatic interest of Brand after serving going 

on 6 years behind bars and remedial rights pertaining to damages in monitary form loss of job, 

time, family and punitive. But not to miss the point and the value to affirm the Courts freedom, 

sovereignty and power. Power extending over all creation and tyrannic executive power

Page 1 of2
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(Gresham City Police) exalted over Brand and the public. The legislator made ORCP 71

procedure.

The Court should discipline the bargain for the quality of economic fairness evaluating 

industry structure and competition questions considering the public policy mandates. Which in 

Brand's view hits on Boyd v. United States 116 US 616, 29 LED 746, (1886), where if the court 

fails to take in the breath of this case would silence the public, sanction a tyrannic gestapo to 

interact with the public in order to self incriminate them and force confessions. The State of 

Oregon has no right to proceed in convicting and detaining subject under these types of 

situations.

The court should examine the adequacy of consideration as the doctrine constructive 

fraud involves a deliberate exception to the general rule that courts do not measure the adequacy 

of consideration. And the economics of the transaction for fairness. As Churchill once noted, 

most democracies can be counted on to do the right thing only after they have exhausted all the

other options. And Release Brand.

Bible, book of Jonah.

Dated this 21st day of April 2020.

Austin Callahan Brand, plaintiff, pro se
OSP-sid #16137792
2605 state st. Salem, OR 97310
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1
fr*****************************************************************************

CERTIFICATE OF SERVICE

CASE NAME: State v. Brand
CASE NUMBER: OR of appeals A162224/ S067354

COMES NOW, AUSTIN CALLAHAN BRAND, pro se, and certifies the following:

That I am incarcerated by the Oregon Department of Corrections at Oregon State Penitentiary.
That on the 21st day of april, 2020,1 personally placed in the Correctional Institution’s 

mailing service A TRUE COPY of the following: 
petition for reconsideration

I placed the above in a securely enclosed, postage prepaid envelope, to the person(s) 
named at the places addressed below:

Oregon Supreme Court 
records division 
1163 state st.
Salem, OR 97301

OPDS
Andrew Robinson 
1175 Court Street NE 
Salem, Or 97301-4030

ELLEN F. ROSENBLUM#753239 
Attorney General 
Benjamin Gutman#160599 
Solicitor General 400 Justice Building 
1162 Court Street NE 
Salem, Or 97301

Austin Callahan Brand, plaintiff, pro se
sid #16137792 OSP
2605 state st Salem, OR 97310

Page 1 of 1



IN THE SUPREME COURT OF THE STATE OF OREGON

STATE OF OREGON, 
Plaintiff-Respondent, 

Respondent on Review,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand, 
Defendant-Appellant,
Petitioner on Review.

Court of Appeals 
A162224

S067354

ORDER DENYING REVIEW AND MOTION TO STAY

Upon consideration by the court.

The court has considered the petition for review and orders that it be denied. The 
motion to stay the judgment and release petitioner is denied.

MARTHA L WALTERS
SUPREME COURT 

11:30 AM____
CHIEF JUSTICE, 

3/26/2020

c: Andrew D Robinson 
Jordan R Silk

asb

il
■kff- <-

ORDER DENYING REVIEW AND MOTION TO STAY___________________
REPLIES SHOULD BE DIRECTED TO: State Court Administrator, Records Section,

Supreme Court Building, 1163 State Street, Salem, OR 97301-2563
Page 1 of 1
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IN THE SUPREME COURT OF THE STATE OF OREGON

STATE OF OREGON, Plaintiff-Respondent,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand 
Defendant-Petitioner, pro se

S067354

Court of Appeals Case No. A162224

MOTION TO STAY THE JUDGMENT AND RELEASE

NOW COMES, Austin Callahan Brand, pro se pursuant to ORAP 9.30 and ORS 135.285

moving this Court to abide by the spirit of the Art. 1 § 9 and the 4th amendment and release 

Brand. Freedom unifies the soul.

Petition for review filed 02/04/2020. This motion for release was raised in the Circuit

Court.

Dated this 5th day of February 2019.

A
Austin Callahan Brand, plaintiff, pro se
OSP-sid #16137792
2605 state st. Salem, OR 97310

Page 1 of 1



IN THE SUPREME COURT OF THE STATE OF OREGON

STATE OF OREGON, Plaintiff-Respondent,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand 
Defendant-Petitioner, pro se

S067354
Court of Appeals Case No.Al 62224

Multnomah County Circuit Court
14CR28021

Judge John A. Wittmayer, Multnomah County Circuit Court

Corrected Pro Se
Petition for review of Court of Appeal 

Decision Argued and Submitted April 24, 2018;
Decided December 4, 2019, in a written opinion. Reversed and Remanded.

(Cited as 3 01 Or App 59 (2019)
Opinion By The Honorable Roger J. DeHoog, Presiding Judge, 

and Devore, Judge (Devore, P.J., vice Hadlock, J. pro tempore.);
and Aoyagi, Judge.

m

ELLEN F. ROSENBLUM #3753239
Attorney General
BENJAMIN GUTMAN #160599
Solicitor General
400 Justice Building
1162 Court Street NE
Salem, OR 97301
benj amin. gutman@doj. state .or.us
Phone: (503) 378-4402

Austin Brand, pro se 
SID#16137792 

OSP
2605 state st.
Salem, Oregon 97310

_



1

ADDENDUM FACTS

The means of disposition of the case by the Court of Appeals was favorable to Brand., 

State v. Brand, 301 Or App. 59 (2019) reversed and remanded. But is contented to be in violation 

of double jeopardy's doctrine res judicature in the Courts repose. As petitioned herein the 

disconnectedness is in fact a virtue of the commodity mode., see, Jonathan Lethem The ecstasy of 

influence A plagiarism, from Harper's magazine (2008 the best American essays, Robert Atwan 

series editor). Wherein the Court and State are monopolizing the practice of law (art)., id. at. 

Motion to reconsider and pro se brief-ER 115-122 (excommunication). Confusing and frustrating 

the purpose of Brand's appellant counsel who was never a party to the proceeding. This is why 

jurisdiction is particularly wise to this Court as a producer of art (law) and the practice of law 

and Brand being a consumer of various different patents and standards in the practice of art 

(law). Art (law) takes in a dual prospect in the market, criminal law and Brand's case, in the 

concept of a fundamentally fair adversarial system. Art (law) can be commodifed, but is also a 

gift to the audience it's meant for in our adversarial system and/or market. Beg to pardon that it 

gets complicated in the prospect of a criminal case, with canons and a pro se inmate. When this 

dual concept of art and the practice of law is isolated to one propertization of a commodity mode 

there is then something other then art, but an advertisement, leading to petitioner's theory of 

constructive fraud, antitrust, noncompetitive disconnectedness from Brand, the Court in there 

“pater-nalistic” position and trial by fire competition from the State. Making a state of 

impossibility for Brand. The concept of victimization of Brand, id. Pro se brief under this the 

government has no right to coerce an American citizen to do something that goes against his

Page 1 of 5
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ideology's id. Herein. Especially, the argument goes, when America was founded on that 

ideology-and blessed because of it. In closing Bible-Hebrews 4:12.

NOTICE: Brand intends to file a brief on the merits and a motion to reconsider was filed 

in the Oregon Court Appeals. Brand is under no notice of a final order from the Court of

Appeals.

ARGUMENT

The Court's hold up of undisclosed incorporation of standards in patent to the formation 

of the search warrant .id ex parte and the resulting ex commumcation corporation of such patents 

and standards continued gives unfair advantage to other parties ie. Court and State leading to 

valuable consideration of antitrust and noncompetitive behavior. Conceptualizing a gross 

increase in the cost of performance of this patent leads to an adjoining of church (court) and 

State in a forum of ecclesiastical law on which Brand contests the Orders of the Oregon Court of 

Appeals denying fillings by appellant Brand pro se excommunicating him and frustrating the 

purpose of counsel. For this the Oregon Court of Appeals should consent to a supersedes Order 

dis-affirming this adjoining. A pattern of Frustration of purpose of Brand's counsel material to 

performance of counsel in contesting probable cause, the allocation of risk to the State of Oregon 

and the resulting obligation by the Court having a good Faith duty to petitioner as constructive to 

parte proceeding (affidavit/search warrant issued) labeled, reliance interest damages 

payment on damages of Brand's breach of the implied covenant of good faith x2 this would be 

analogous to a wrongful death tort. See, Juarez v. Windsor Rock Prods., Inc., 341 ore. 160, 173; 

144 p.3d 211; (2006), “that the relation of parent and child exists in fact,- and furnishes the

an ex

Page 2 of 5
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reasonable expectation of pecuniary advantage from its continuance upon his life and of its 

extinction upon his death.” This consent herein would pay for the pecuniary advantage on 

Brand's frustration of counsel bringing in his theory of bad faith based on relief of a quasi 

contract on a factual relationship with Brand through the issuance of the search warrant on terms 

of probable cause. The Son analogized on the prefix of prosecution of Brand claims of bad faith 

by counsel to the court (and as such the father).

The market value of Brand's claims to a supplanted self incrimination by bad faith is 

simply a procedure to contend Miranda v. Arizona, 384 U.S. 436,448-50,467 (1966), and by 

and through counsel the State of Oregon has not provided such by repudiation and disablement 

of this. This is a willful violation of the adversarial process and should be an excuse for non 

competitiveness and antitrust the Court should quash the orders not allowing Brand to 

communicate and consent to valuable consideration. The market value here would give an unfair 

advantage to other parties and should be excused as it leads to antitrust and noncompetitive 

competition and the States expectation interest in Brand's counsel should be considered waived 

for this. Brand has not gotten a full and fair shot at any point in the proceedings examined and 

prosecutes a property/ pecuniary advantage 4th and patent Miranda v. Arizona, supra., for this 

Brand should receive review. See, Nance v. Busby, 18 S.W. 874 (1892)., and Buckeye Check

Cashing, Inc. v. Cardengna 546 U.S. 440; 126 S. Ct. 1204; (2006).

PRAYER FOR REVIEW

Wherefore appellant Brand prays that the Oregon State Supreme Court reviews claims of 

Bad Faith in a forum Ecclesiastical under this courts equitable jurisdiction to save double

Page 3 of 5
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jeopardy for Brand and grant a good faith relationship with Brand through his Art.l §9 and 4th 

amendment rights to the Oregon and U.S. Constitution by review of the Oregon Court of 

Appeals Order's id. at. Pro se Brief-excerpt 116-17 of excommunicating Brand as antitrust and 

noncompetitive contention, to reconsider Opinion attachment- State v. Brand 301 Or app. 59 

(2019) on a theory of constructive fraud (no scienter required). And for value of public and 

private interest and a full and fair review.

QUESTIONS

Does appellant's theory of constructive fraud by the Oregon Court of Appeals trigger 

review by jurisdiction of it's order id. Pro se brief ex-116-117 effectively ex communicating 

Brand from the court and frustrating the purpose of counsel in offer of valuable consideration 

provide a means of review for claims of Bad faith in the presentment of an affidavit in support of 

a search warrant?

[W]hat is the examination of separation of power in the hood that is ORCP 71?

REASONS FOR REVERSAL

A full and fair departure from review of Brand's claims and his property/pecuniary rights

in dealing with the Court.

STATEMENT OF FACTS

Issuance of search warrant id. Pro se brief-excerpt 35-41 and excommunication 115-122.

Page 4 of 5
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REASONS FOR REVIEW

To see if Brand has property/punctuary rights in membership with the church and should 

he be ex communicate. And to own up to the Courts deal with Brand., See, Allied Tube

&Conduit Corp. v. Indian Head, Inc., 486 U.S. 492 (1988), and Am. Soc'y of Mech. Eng'rs, Inc.

v. Hydrolevel Corp., 456 U.S. 556 (1982).

Dated this 4th day of February 2019.
--------

Austin Callahan Brand, plaintiff, pro se
OSP-sid #16137792
2605 state st. Salem, OR 97310
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CERTIFICATE OF SERVICE

d? fXsi d

ZoG7?Stf - (
CASE NAME v.

CASE NUMBER: (if known) _
OJro€>-y.- , and certifies the following:COMES NOW, /■\

That I am incarcerated by the Oregon Department of Corrections at

<(That on the 7 day of P 
Correctional Institution’s mailing service A TRUE COPY of the following:

, 20O&_, I personally placed in the

fof ' t^o^O\A T-o /<ecq((

I placed the above in a securely enclosed, postage prepaid envelope, to the person(s) 
named at the places addressed below:

OfTv f
SL ■e Cjlx/P' $ tl*Ys~ r -i S’. 6,.

Bd l gn Ir-.z 75 ^ yi. /v*- ? /* <-* ^
(3z i4oc> Tuti/be
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L

() C1 b f
S ~fYfep, V tvii7^ r.ou/t~ 

\ /7/2. g V4ro r - cr o

(Signature)

yLoS'fZv f->Print Name 
S.I.D. No.:( Q^?7 7^

Olg__________________
2 (So.?
ff ctC

Form 03.015Page 1 of 1 -Certificate of Service



IN THE SUPREME COURT OF THE STATE OF OREGON

Date: January 23, 2020

To: Andrew D Robinson
o/b/o Austin Callahan Brand 
Office of Public Defense Services 
1175 Court St NE 
Salem OR 97301

From: Appellate Court Records Section Clerk Olivia (503) 986-5897

Re: State of Oregon v. Austin Callahan Brand 
SQ67354 
Court of Appeals 
A162224

The Petition for Review of Court of Appeals Decision was filed on January 07, 2020.

COMPLIANCE WITH THE FOLLOWING IS REQUIRED:

The Petition for Review of Court of Appeals Decision does not conform to the Oregon 
Revised Statutes (ORS) and/or the Oregon Rules of Appellate Procedure (ORAP) in 
that:

- The petition must identify the date of the decision of the Court of Appeals, the 
means of disposition of the case by the Court of Appeals, and the members of the 
courtwho decided the case. ORAP 9.05.

If the above-listed deficiency(ies) are not corrected within 14 days from the date of this 
notice, the defective document will not be considered by the court.

All documents filed with the court must include service on the opposina party(iesV 
ORAP 1.35(2)(a).

otke 1,35 

Colt
c: Jordan R Silk

Austin Callahan Brand n

i.os (Mmv) U3 W e 4 U4l

(MWS vo Fr'te a
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IN THE COURT OF APPEALS OF THE STATE OF OREGON

STATE OF OREGON 
Plaintiff-Respondent,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand 
Defendant-Appellant.

Multnomah County Circuit Court 
14CR28021

A162224

ORDER ALLOWING MEMORANDUM OF ADDITIONAL AUTHORITIES

Appellant, Austin Callahan Brand, has moved for leave to file a memorandum of 
additional authorities pursuant to ORAP 5.85.

The motion is granted.

ERIKA L. HAtJLOCk
PRESIDING JUDGE, COURT OF APPEALS 

5/22/2019 9:00 AM _____

c: Andrew D Robinson 
Jordan R Silk

vb

mi|

ORDER ALLOWING MEMORANDUM OF ADDITIONAL AUTHORITIES
REPLIES SHOULD BE DIRECTED TO: State Court Administrator, Records Section, 

Supreme Court Building, 1163 State Street, Salem, OR 97301-2563
Page 1 of 1
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IN THE COURT OF APPEALS OF THE STATE OF OREGON

) Multnomah County Circuit Court 
) Case No. 14CR28021

STATE OF OREGON,

)Plaintiff-Respondent,
) CA Case No. A162224
)v.
)
) APPELLANTS PRO SE MOTION FOR 
) LEAVE TO FILE MEMORANDUM OF 
) ADDITIONAL AUTHORITIES AND 
) MEMORANDUM OF ADDITIONAL 
) AUTHORITIES

AUSTIN CALLAHAN BRAND, 
Aka Austin Brand,

Defendant-Appellant.

A. Motion for Leave to File Memorandum of Additional Authorities

This case was argued before the Court of Appeals on April 24,20018. Under ORAP

5.85(1), the appellant, pro se moves this court for leave to file a memorandum of additional 

authorities, to notify this court of a recent Oregon Supreme Court decision bearing on the issue 

raised by appellant's pro se brief, which argues that the Gresham City Police Department 

breached the implied covenant of good faith x2 and in nature to a writ of coram nobis through 

ORCP 71(C) and ORAP 8.25 procedure. As error raised for the omitting of statements from the 

affidavit in support of the search/arrest warrant, in fraud upon the court and extrinsic fraud and 

from the prior proceeding of an new trial motion's oral ruling allocating risk to appellant

testifying in trial.

B. Additional Authorities

The case is In re Complaint as to the Conduct of363 Ore. 62, 74; 418 P.3d 733,741;

(2018), Identifying appropriate case's for Quantum meruit and implied promises in fact retain a

Page 1 of3

"■W, H



2

contractual character and relief on the “going rate” as necessary to prevent unjust enrichment. 

And Larisa Home Care,LLC, v. Nichols-Shields, 362 Ore. 115; 404 P.3d 912 (2017) applying 

“unjust enrichment” to restitution in appellant's Quantum Meruit theory of bad faith x2, id. at. 

Fraud thereof-motion. Specifically to adjudication of probable cause that the appellant never 

received from a judicial officer. This adjudication would assume a passing on release on terms of 

probable cause, appellant was denied this assumption by the Gresham City P.D.'s bad faith x2 in 

the omission complained of., Larisa Home Care, LLC, 362 at. 126, “it may-also sometimes 

require a defendant to give to the plaintiff something the plaintiff never had”. Under appellant's 

Quantum meruit theory and unjust enrichment additional authorities appellant Brand should 

receive this assumpsit as the “going rate” and be released in this case as it's something he never 

had because of the bad faith issues raised. Larisa Home Care, LLC, 362 at. 138, “opinion going 

into liability of the principle, for the agents omissions of duty”. Appellant's case the principle 

would be the probable cause judge in-trusted with the determining of probable cause and the 

Gresham City P.D., agents in omission of duty and the concept of liability pertaining to a 

Judicial determination Quantum meruit by this Oregon Court of Appeals.

CONCLUSION

The Court should review this issue with urgency as a willful misconduct circumventing 

America's adversarial process material to appellant's counsel and sua sponte ORS 135.285 

release appellant pending appeal. This issue should also take priority by the Court as if this case 

is reversed on other assignments of error it will still be judicable by the appellant's double jeparty

concerns and confinement.

Page 2 of 3
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Dated this 8th day of May 2019.

Austin Brand sid# 16137792
OSP
2605 State st. 
Salem, OR 97310
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I ******************************************************************************
CERTIFICATE OF SERVICE

'I

CASE NAME: State of Oregon, plaintiff-Respondent v. AUSTIN CALLAHAN BRAND, 
3 defendant-Appellant,

4 CASE NUMBER: 14-CR-28021 
CA A162224

5
COMES NOW, AUSTIN CALLAHAN BRAND, pro se, and certifies the following:

6
That I am incarcerated by the Oregon Department of Corrections at Oregon State Penitentiary.

That on the £day of May, 2019,1 personally placed in the Correctional Institution’s 
mailing service A TRUE COPY of the following:

8 Appellant's, pro se, motion for leave to file additional memorandum of authoritys and 
memorandum. ' ~ ~ ~ ~ '

7
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IN THE COURT OF APPEALS OF THE STATE OF OREGON

STATE OF OREGON, 
Plaintiff-Respondent,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand, 
Defendant-Appellant.

Multnomah County Circuit Court 
14CR28021

A162224

ORDER ALLOWING MEMORANDUM OF ADDITIONAL AUTHORITIES

Respondent has moved for leave to file a memorandum of additional authorities 
pursuant to ORAP 5.85.

The motion is granted.

ERIKA L
PRESIDING JUDGE, COURT OF APPEALS 

4/17/2019 10:17 AM

c: Andrew D Robinson 
Jordan R Silk

vb

rz
ORDER ALLOWING MEMORANDUM OF ADDITIONAL AUTHORITIES

REPLIES SHOULD BE DIRECTED TO: State Court Administrator, Records Section, 
Supreme Court Building, 1163 State Street, Salem, OR 97301-2563
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IN THE COURT OF APPEALS OF THE STATE OF OREGON

Multnomah County Circuit 
Court No. 14CR28021

Appellate Court No. A162224

RESPONDENT'S MOTION FOR LEAVE 
TO FILE MEMORANDUM OF 
ADDITIONAL AUTHORITIES AND 
MEMORANDUM OF ADDITIONAL 
AUTHORITIES

STATE OF OREGON,

Plaintiff-Respondent,

v.

AUSTIN CALLAHAN BRAND, aka 
Austin Brand,

Defendant-Appellant.

A. Motion for Leave to File Memorandum of Additional Authorities

This case was argued before the Court of Appeals on April 24, 2018. 

Under ORAP 5.85(1), the state moves this court for leave to file a memorandum 

of additional authorities, to notify this court of a recent Oregon Supreme Court 

decision bearing on the issue raised by defendant’s first assignment of error, 

which argues that a police officer’s testimony applying general delayed 

reporting principles to the specific facts of this case constituted impermissible 

vouching. Defendant does not object to this motion.

B. Additional Authorities

The case is State v. Black, 364 Or 579,__P3d__(2019). It reverses this

court’s prior decision in State v. Black, 289 Or App 256,407 P3d 992 (2017),

which the state discussed in its answering brief.

Page 1 - RESPONDENT'S MOTION FOR LEAVE TO FILE MEMORANDUM OF 
ADDITIONAL AUTHORITIES AND MEMORANDUM OF ADDITIONAL 
AUTHORITIES 
JRS:mkf\9546019 msiDepartment of Justice 

1162 Court Street NE 
Salem, OR 97301-4096 

(503) 378-4402



The issue in Black was whether the trial court correctly limited a defense

forensic interviewing expert’s testimony such that the expert was allowed to

testify to general principles of appropriate forensic interviewing techniques, but

was prohibited from applying those principles to the specific facts of the casi

i.e., identifying for the jury parts of interviews that, in the expert’s view,

breached interviewing protocols, diminishing the credibility of the interviewee

response. 364 Or at 581. This court affirmed, reasoning that “the trial court

was correct in not permitting defendant’s expert to ‘connect the dots’ for the

jury by providing the answer to the ‘penultimate question,”’ i.e., by applying

the general forensic interviewing principles to the specific interviews at issue.

289 Or App at 263-64.

The Supreme Court allowed review and recently reversed this court’s

decision. The Supreme Court clarified that the prohibition against “vouching”

testimony applies only when a witness offers “an opinion on truthfulness,” not

when the witness “provides a tool that the factfinder could use in assessing

credibility.” Black, 364 Or at 593. In light of that principle, the Supreme Court

held that the vouching rule did not bar the Black expert’s application of general

forensic interviewing principles to the specific interviews at issue. Id. at 593-

94. Rather, the expert’s application of those general principles to the specific
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facts of the case remained a permissible part of the expert’s whole testimony

providing the jury a tool for assessing witness credibility. Id. at 593-94.

In reaching that conclusion, the Supreme Court impliedly rejected a

distinction present in this court’s case law, including Black and State v.

McCarthy, 251 Or App 231, 283 P3d 391 (2012), on which defendant relies

here, and which the state contends is wrongly decided if it applies to this case:

Namely, the distinction that experts must restrict their testimony to general

principles, and that experts violate the rule against vouching if their testimony

involves a discussion of whether and how the specific facts of a case might be

consistent with those general principles.

Respectfully submitted,

ELLEN F.ROSENBLUM #753239 
Attorney General 
BENJAMIN GUTMAN #160599 
Solicitor General

/s/ Jordan R. Silk
JORDAN R. SILK #105031
Assistant Attorney General 
jordan.r.silk@doj .state.or.us

Attome 
State o

sys for Plaintiff-Respondent 
f Oregon
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NOTICE OF FILING AND PROOF OF SERVICE

I certify that on April 15,2019,1 directed the original Respondent's

Motion for Leave to File Memorandum of Additional Authorities and

Memorandum of Additional Authorities to be electronically filed with the

Appellate Court Administrator, Appellate Records Section, and electronically 

served upon Ernest Lannet and Andrew D. Robinson, attorneys for appellant,

by using the court's electronic filing system.

/s/ Jordan R. Silk
JORDAN R. SILK #105031
Assistant Attorney General 
jordan.r.silk@doj .state.or.us

Attorney for Plaintiff-Respondent 
State of Oregon
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Department of Justice 
1162 Court Street NE 

Salem, OR 97301-4096 
(503)378-4402
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RESPONDENT’S SUPPLEMENTAL ANSWERING BRIEF

ARGUMENT

In his first through sixth supplemental assignments of error, defendant

argues that the trial court plainly erred when it instructed the jury that it could

return a nonunanimous verdict, published a verdict form that allowed the jury to

reach a nonunanimous verdict, and accepted nonunanimous verdicts on four of

the charges against defendant. Defendant contends that the Sixth Amendment,

made applicable to the states via the Fourteenth Amendment, requires a

unanimous jury verdict to convict someone of a crime.

Defendant’s claim is foreclosed by current caselaw from the United

States Supreme Court, the Oregon Supreme Court, and this court. See, e.g.,

Apodaca v. Oregon, 406 US 404, 92 S Ct 1628, 32 L Ed 2d 184 (1972); State

v. Gann, 254 Or 549, 551-56,463 P2d 570 (1969) (rejecting the argument that

the Sixth Amendment requires state criminal jury verdicts to be unanimous);

State v. Bowen, 215 Or App 199, 202, 168 P3d 1208 (2007), adh’d to as

modified on recons, 220 Or App 380, rev den, 345 Or 415 (2008), cert den, 558

US 815 (2009) (rejecting the defendant’s argument that the Sixth Amendment

required a criminal court to instruct the jury that its verdict must be unanimous);

State v. Weltch, 297 Or App 409, 410,439 P3d 1047 (May 1, 2019) (per

curiam) (rejecting defendant’s challenges to jury instruction and acceptance of



2

nonunanimous verdicts as “foreclosed by our case law”); State v. Cave, 223 Or

App 60,68-69,195 P3d 446 (2008), rev den, 345 Or 690 (2009) (same).

As defendant notes, the United States Supreme Court recently allowed

certiorari in Ramos v. Louisiana, 18-5924,2019 WL 1231752, at *1 (March 18,

2019), and it is possible that that Court will revisit its decision in Apodaca.

While the state recognizes that possibility, its response to defendant’s argument

at this time relies solely on current caselaw. Should the United States Supreme

Court decide Ramos in a way that calls current law into question, the state will

seek leave to file additional briefing addressing the import of that decision to

this case—including raising any preservation, plain error, or harmless error

arguments and specifically responding to defendant’s assertion that the alleged

error in this case is “structural error.” Until then, though, this court should rely

on current law and reject defendant’s Sixth Amendment claims.

Respectfully submitted,

ELLEN F. ROSENBLUM 
Attorney General 
BENJAMIN GUTMAN 
Solicitor General

/s/ Jordan R. Silk
JORDAN R. SILK #105031 
Assistant Attorney General 
jordan.r.silk@doj .state.or.us

Attorneys for Plaintiff-Respondent 
State of Oregon



NOTICE OF FILING AND PROOF OF SERVICE

I certify that on June 21,2019,1 directed the original Respondent’s

Supplemental Answering Brief to be electronically filed with the Appellate

Court Administrator, Appellate Records Section, and electronically served upon

Ernest Lannet and Andrew D. Robinson, attorneys for appellant, by using the

court's electronic filing system.

CERTIFICATE OF COMPLIANCE WITH ORAP 5.05(l)(d)

I certify that (1) this brief complies with the word-count limitation in

ORAP 5.05(l)(b) and (2) the word-count of this brief (as described in ORAP

5.05(1 )(a)) is 385 words. I further certify that the size of the type in this brief is

not smaller than 14 point for both the text of the brief and footnotes as required

by ORAP 5.05(3)(b).

/s/ Jordan R. Silk
JORDAN R. SILK #105031 
Assistant Attorney General 
j ordan.r. silk@doj. state, or.us

Attorney for Plaintiff-Respondent 
State of Oregon

JRS:mkff9685346
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^ COURT ISsTRATOR 

JAN 10/2020
IN THE SUPREME COURT OF THE STATE OF OREGON__SUPREME COURT

—COURT OF APPEALS
State of Oregon, plaintiff-respondent

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand 
Defendant, pro se

#

Multnomah County Circuit Court 
14CR28021

Court of Appeals Case No A162224
Office of Public Defense Services, file No. 65790

PRO SE Petition for review

from the Oregon Court of Appeals Order.

ELLEN F. ROSENBLUM #3753239
Attorney General
BENJAMIN GUTMAN #160599
Solicitor General
400 Justice Building
1162 Court Street NE
Salem, OR 97301
benjamin.gutman@doj .state.or.us
Phone: (503) 378-4402

Austin Brand, pro se 
SID#16137792
OSP
2605 state st.
Salem, Oregon 97310
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ARGUMENT

The Court's hold up of undisclosed incorporation of standards in patent to the formation 

of the search warrant .id ex parte and the resulting ex communication corporation of such patents 

and standards continued gives unfair advantage to other parties ie. Court and State leading to 

valuable consideration of antitrust and noncompetitive behavior. Conceptualizing a gross 

increase in the cost of performance of this patent leads to an adjoining of church (court) and 

State in a forum of ecclesiastical law on which Brand contests the Orders of the Oregon Court of 

Appeals denying fillings by appellant Brand pro se excommunicating him and frustrating the 

purpose of counsel. For this the Oregon Court of Appeals should consent to a supersedes Order 

dis-affirming this adjoining. A pattern of Frustration of purpose of Brand's counsel material to 

performance of counsel in contesting probable cause, the allocation of risk to the State of Oregon 

and the resulting obligation by the Court having a good Faith duty to petitioner as constructive to 

parte proceeding (affidavit/search warrant issued) labeled, reliance interest damages 

payment on damages of Brand's breach of the implied covenant of good faith x2 this would be 

analogous to a wrongful death tort. See, Juarez v. Windsor Rock Prods., Inc., 341 ore. 160, 173; 

144 p.3d 211; (2006), “that the relation of parent and child exists in fact,- and furnishes the 

reasonable expectation of pecuniary advantage from its continuance upon his life and of its 

extinction upon his death.” This consent herein would pay for the pecuniary advantage on 

Brand's frustration of counsel bringing in his theory of bad faith based on relief of a quasi 

contract on a factual relationship with Brand through the issuance of the search warrant on terms

an ex

Page 1 of 4
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of probable cause. The Son analogized on the prefix of prosecution of Brand claims of bad faith 

by counsel to the court (and as such the father).

The market value of Brand's claims to a supplanted self incrimination by bad faith is

simply a procedure to contend Miranda v. Arizona, 384 U.S. 436,448-50,467 (1966), and by

and through counsel the State of Oregon has not provided such by repudiation and disablement

of this. This is a willful violation of the adversarial process and should be an excuse for non

competitiveness and antitrust the Court should quash the orders not allowing Brand to 

communicate and consent to valuable consideration. The market value here would give an unfair

advantage to other parties and should be excused as it leads to antitrust and noncompetitive 

competition and the States expectation interest in Brand's counsel should be considered waived 

for this. Brand has not gotten a full and fair shot at any point in the proceedings examined and 

prosecutes a property/ pecuniary advantage 4th and patent Miranda v. Arizona, supra., for this 

Brand should receive review. See, Nance v. Busby, 18 S.W. 874 (1892)., and Buckeye Check

Cashing, Inc. v. Cardengna 546 U.S. 440; 126 S. Ct. 1204; (2006).

PRAYER FOR REVIEW

Wherefore appellant Brand prays that the Oregon State Supreme Court reviews claims of 

Bad Faith in a forum Ecclesiastical under this courts equitable jurisdiction to save double 

jeopardy for Brand and grant a good faith relationship with Brand through his Art.l §9 and 4th 

amendment rights to the Oregon and U.S. Constitution by review of the Oregon Court of 

Appeals Order's id. at. Pro se Brief-excerpt 116-17 of excommunicating Brand as antitrust and 

noncompetitive contention, to reconsider Opinion attachment- State v. Brand 301 Or app. 59

Page 2 of 4
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(2019) on. a theory of constructive fraud (no scienter required). And for value of public and 

private interest and a full and fair review.

QUESTIONS

Does appellant's theory of constructive fraud by the Oregon Court of Appeals trigger 

review by jurisdiction of it's order id. Pro se brief ex-116-117 effectively ex communicating 

Brand from the court and frustrating the purpose of counsel in offer of valuable consideration 

provide a means of review for claims of Bad faith in the presentment of an affidavit in support of 

a search warrant?

[W]hat is the examination of separation of power in the hood that is ORCP 71?

REASONS FOR REVERSAL

A full and fair departure from review of Brand's claims and his property/pecuniary rights 

in dealing with the Court.

STATEMENT OF FACTS

Issuance of search warrant id. Pro se brief-excerpt 35-41 and excommunication 115-122.

REASONS FOR REVIEW

To see if Brand has property/punctuary rights in membership with the church and should 

he be ex communicate. And to own up to the Courts deal with Brand., See, Allied Tube

Page 3 of 4
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&Conduit Coip. v. Indian Head, Inc., 486 U.S. 492 (1988), and Am. Soc'y of Mech. Eng'rs, Inc. 

v. Hydrolevel Corp., 456 U.S. 556 (1982).

Dated this 7th day of January 2019.

Austin Callahan Brand, plaintiff, pro se
OSP-sid #16137792
2605 state st Salon, OR 97310
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IN THE COURT OF APPEALS OF THE STATE OF OREGON

) Multnomah County Circuit Court 
) Case No. 14CR28021

STATE OF OREGON,

)Plaintiff-Respondent,
) CA Case No.Al 62224
)v.
)
)AUSTIN CALLAHAN BRAND, 

Aka Austin Brand, ) ORAP 6.25 MOTION TO 
) RECONSIDER (excuse)
)Defendant-Appellant.

NOW COMES, Appellant AUSTIN CALLAHAN BRAND, Pro se pursuant to ORAP

6.25 on petition for reconsideration presenting an issue of fact controlling to the own motion 

matter ORAP 8.25., ORCP 71 (C) moving the Court to reconsider Multnomah County Circuit

Court # 14CR28021; A162224., State of Oregon v. Brand 301 Or app. 59 (2019) as an excuse to

exercise this Oregon Court of Appeals equitable jurisdiction to issue a supersedes order herein 

disposition on of theory of constructive fraud as a reliance interest that is fundamentally 

constructive to a good faith dealing with appellant per issuance of search warrant (ex parte),

respectfully.

Grounds

Citing 302 Or app. at. 61; In fact, it was only her roommate who ultimately called the 

police, in respondse to defendant repeatedly kicking and banging on the apartment door,

demanding to see S.

Page 1 of 4 kMM
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In fact; appellant has presented an issue of fact in his presentation id. pro se brief ORAP 

8.25, ORCP 71 (C) on the attack of the Gresham City Police Departments Oath as an attack on 

the veracity of the search warrant, as disputed by appellant., see, State v. Wright, 266 ore. 163, 

166; 511 p. 2d 1223; (1973). The failure by the Oregon Court of Appeal's to take in consideration 

of this fact fundamentally violates it's duty of trust as a judicial party in the issuance of the search 

warrant. And fails a good faith relationship with Brand (Oregon Law Review 2013 volume 92 

#1, pages 203-205, Siri, can you keep a secret? A balanced approach to fourth amendment 

principles and location data.)

Additionally, the State of Oregon, Plaintiff respondent's voluntary disablement by 

repudiation of Oregon Court of appeals jurisdiction herein of Appellant's ORAP 8.25, ORCP 71 

(C), ORS 419 B.923., own motion matter id. a meaningful procedure to contest an incriminating 

statement, see Miranda v. Arizona, 384 U.S. 436, 467.(1966). This incriminating statement 

appellant contents was fruit that was supplanted by the bane of the Gresham City P.D. Bad faith, 

see, Boyd v. United States 116 US 616, 29 LED 746, (1886. The federal Court used United States 

v. Basurto, 497 F.2d 781, 786 (9th Cir. 1974) as a structure to articulate an abstract in Defendant 

Brand's case, first, on the allocation of the covenant of good faith to Brand's defense counsel, in 

the measure of the general risk at issue allocated to the State of Oregon, id. at. Pro se brief fraud 

thereof motion., (cut the cancer (United States v. Basurto, 497 F.2d 781, 786 (9th Cir. 1974)). 

And second, as to Brand's defense counsels inability on an intrinsic (due process) level at trial to 

compete with the adversary, after ORE 612 and rule of completion (& drain reservoir (United 

States v. Basurto, supra.)). Judge's oral ruling of plaintiffs risk of testifying in trial to rebut

Page 2 of 4
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Jolene Walker's testimony in trial as to the text messages and plaintiffs self incrimination

therein, and the admissibility of such procedures at trial are governed by due process standard.,

Kirby v. Ill, 406 U.S. 682, 690-91 (1972) “right to counsel does not attach to preindictment

identification rather admissibility of such procedures at trial governed by due process standard.”

Here the denial of the fruit of the procedures contended for, were enough to violate due process,

(which would be a low standard) as it was so suggestive (of plaintiff perpetrating the crime) as to 

risk very substantial likelihood of irreparable misidentification as to the truth, exculpatory, and 

full reality of identification of the conversation between plaintiff and Jolene Walker (though 

plaintiff believes it was more bane) in trial and irreparable by counsel., Simmons v. U.S., 390 

U.S. 377, 384-85 (1968) “due process not violated by identification from photo array because 

procedure not so suggestive as to risk “very substantial likelihood of irreparable 

misidentification.” See, Boyd v. United States, supra. Power of appointment, Maranda v.

Arizona, supra.

Larisa' Home Care, LLC, v. Nichols-shields, 362 Ore. 115, 125; 404 P.3d 912, 918

(2017); Asa term, "unjust enrichment" also can be misleading, suggesting that liability turns on 

vague notions of injustice. The traditional definition is that coined by Lord Mansfield: whether a 

party, "upon the circumstances of the case, is obliged by the ties of natural justice and equity to 

refund the money." (Assumpsit common law., Fleming v. Wineberg, 253 Or. 472, 482-84, 455 

p.2d 600 (1969)). that the magistrate finds probable cause to believe the accused committed the 

offense, the defendant will remain bound for trial., Id. at. Pro se brief (ORS 135.185) this rubic 

assumes a passing on release. The plaintiff should be able to continue this assumption of a

Page 3 of 4
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continued protected liberty interest post harmoniously herein. The Gresham City P.D., bad faith 

presents a question as to damages, on the merits, whether in Brand's case “unjust enrichment” is 

applicable to the promise of a judicial officer conducting an independent review of probable 

and whether Brand should get back liberty in the assumption denied?

Plaintiff never received this “going rate” on release, on terms of probable cause by a 

judicial officer, but for the omission complained of, statement of Jolene Walker and (police 

narrative, Jolene Walker’s statement)., id at. affidavit in support of search warrant (no statement 

included)., id. at. search/arrest warrant issued., as necessary to prevent unjust enrichment. In re 

complaint as to the conduct of Klemp, 363 Ore. 62, 75 (2018) “going rate”. The right to a 

Judicial Officer is the comer stone to 4th amendment rights both in the Feds., and Oregon. As an 

excuse to make present and unconditional as an issue of fact controlling both quasi contract and 

in fact, id. at. ORCP 71 fraud thereof-motion {State v. Wright, 266 ore. 163, 166; 511 p.2d 1223; 

(1973)). Appellant's issue of fact has already been adjudicated in oral ruling of Judge John A. 

Wittmayer's oral ruling.

Lastly, if the Court does or does not reconsider defendant wants assurances of additional 

protective procedure and reprensentation.

Dated this 9th day of December 2019.

cause

Austin Callahan Brand, plaintiff, pro se
OSP-sid #16137792
2605 state st. Salem, OR 97310

Page 4 of 4



CERTIFICATE OF SERVICE

, S'k-fe, f)<c QCeXpfi y, & f<xn <ACASE NAME:

L » P>/}incf( , and certifies the following:

CASE NUMBER: (if known) Al u l'VvlO/vlcLW f f) 

COMES NOW, AyA-CAf ^

That I am incarcerated by the Oregon Department of Corrections at 0 A

H<°/AM. , 20 , I personally placed in theday ofThat on the____
Correctional Institution’s mailing service A TRUE COPY of the following:

(QdA-ie e.^5 Met- f 'Q^OA Z(/^( C?~r\

I placed the above in a securely enclosed, postage prepaid envelope, to the person(s) 
named at the places addressed below:
(O/ef £oQ/*r ftp- >Uy^7,IS / ^ (QD^estSU/u/

1 1 & <ZrfrCt&P~ C~f<_______________ /___S f---------------- ----------------------
. r?SL' 4 *-reG>\ Z___ H.Q€>__Tfe

-----  '7 1\6P ^<^4- 5-w^
4*7<f <e> ItbyK&feuJ V- (R-D )>fV C v\

1(~7 S CjJ\Lf~\ ^Al.^=
; £><£.<950-0 4 ~7 - VoC<2

(Signature)

c.Print Name 
S.I.D. No.: r*r Y
r^P

-QA-»
/<Q<9 ^75(0

'it
Form 03.015Page 1 of 1 -Certificate of Service



IN THE COURT OF APPEALS OF THE STATE OF OREGON

) Multnomah County Circuit Court 
) Case No. 14CR28021

STATE OF OREGON,

)Plaintiff-Respondent,
) CA Case No.A162224
)v.
)
)AUSTIN CALLAHAN BRAND, 

Aka Austin Brand, ) REPLY TO EXCOMMUNICATION
)
)Defendant-Appellant.

NOW COMES, Austin Callahan Brand, pro se again in reply contending Art. 1, § 9 OR and 4th 

& 5th by and through 14th amendment rights to the U.S. Consta., addressing equitable jurisdiction of this 

Oregon Court of Appeal's in a forum ecclesiastical moving this Court to quash it's 

brief Excerpt of record 116-117. (contended herein excommunication orders), in which Defendant 

Brand moved this Court to vacate the Multnomah County Circuit Court # 14CR28021 Order denying 

fraud thereof-motion (ORCP 71), supplementing the record and appointment of counsel and 

essentially excommunicating Brand in prosecution of property right’s and a punctuary good faith 

relationship with Brand and the court through his 4th amendment.

ARGUMENT

The Court's hold up of undisclosed incorporation of standards in patent to the formation of the 

search warrant .id ex parte and the resulting ex communication corporation of such patents and 

standards continued gives unfair advantage to other parties ie. Court and State leading to valuable 

consideration of antitrust and noncompetitive behavior. Conceptualizing a gross increase in the cost of 

performance of this patent leads to an adjoining of church (court) and State in a forum of ecclesiastical 

which Brand contests the Orders of the Oregon Court of Appeals denying fillings by appellant 

Brand pro se excommunicating him and frustrating the purpose of counsel. For this the Oregon Court

Order's .id at. Pro se

pro se

law on



of Appeals should consent to a supersedes Order dis-affirming this adjoining. A pattern of Frustration 

of purpose of Brand's counsel material to performance of counsel in contesting probable cause, the 

allocation of risk to the State of Oregon and the resulting obligation by the Court having a good Faith 

duty to petitioner as constructive to an ex parte proceeding (affidavit/search warrant issued) labeled, 

reliance interest damages payment on damages of Brand's breach of the implied covenant of good faith 

x2 this would be analogous to a wrongful death tort. See, Juarez v. Windsor Rock Prods., Inc., 341 ore. 

160, 173; 144 p. 3d 211; (2006), “that the relation of parent and child exists in fact,-- and furnishes the 

reasonable expectation of pecuniary advantage from its continuance upon his life and of its extinction 

upon his death.” This consent herein would pay for the pecuniary advantage on Brand's frustration of 

counsel bringing in his theory of bad faith based on relief of a quasi contract on a factual relationship 

with Brand through the issuance of the search warrant on terms of probable cause. The Son analogized 

on the prefix of prosecution of Brand claims of bad faith by counsel to the court (and as such the

father).

The market value of Brand's claims to a supplanted self incrimination by bad faith is simply a 

procedure to contend Miranda v. Arizona, 384 U.S. 436,448-50,467 (1966), and by and through 

counsel the State of Oregon has not provided such by repudiation and disablement of this. This is a 

willful violation of the adversarial process and should be an excuse for non competitiveness and 

antitrust the Court should quash the orders not allowing Brand to communicate and consent to valuable 

consideration. The market value here would give an unfair advantage to other parties and should be 

excused as it leads to antitrust and noncompetitive competition and the States expectation interest in 

Brand's counsel should be considered waived for this. Brand has not gotten a full and fair shot at any 

point in the proceedings examined and prosecutes a property/punctuary advantage 4th and patent 

Miranda v. Arizona, supra., for this Brand should receive review. See, Nance v. Busby, 18 S.W. 874 

(1892)., and Buckeye Check Cashing, Inc. v. Cardengna 546 U.S. 440; 126 S. Ct. 1204; (2006).

The point of fact identified of the issuance of the search warrant on terms of probable cause is



material to the court's opinion attachment-State v. Brand, 301 Or app. 59 (2019) and Brand should get a 

full and fair review of this, and res judicata on facts he was acquitted of.

Dated this 12th day of January 2019.
C

Austin Callahan Brand, plaintiff, pro se
OSP-sid #16137792
2605 state st. Salem, OR 97310
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DEFENDANT'S. PRO SE REPLY BRIEF

SUMMARY OF ARGUMENT

Appellant's pro se assignments of error and supporting argument identify important issues of the 
superstructure of law and can be analogized to contract law. Also identifying important burdens 
involved in the case at hand for the new trial motion (new evidence) in conjunction from the basis of 
appellant's “fraud thereof-motion” applying the standard of review from appellant's pro se second 
assignment of error of defendant's reliance on the duty of the implied covenant of “good faith” in one 
theory of veracity and in the right of probable came being decided by a magistrate as a second duty of 
the implied covenant of “good faith” and as an objective factor external to the defense impeding 
counsel's performance to comply with the State's procedural rule as an issue of being unforseeable by a 
reasonable attorney

JURISDICTION

Espinoza v. Evergreen Helicopters 356 Or 63,376 p.3d 960, (2016)

The above case name and number as in defendant's pro se brief carry the jurisdictional doctrine 
of forum non conveniens found derived from the Oregon State Constitution Art. 18, sec.7. The Court of 
Appeals has jurisdiction (among other authority) of the “fraud thereof-motion” by, ORCP 71 (B) 
(2)***The moving party shall file a copy of the trial court's order in the appellate court within seven 
days of the date of the trial court order. Which defendant contents is an equivalent to a procedural 
devise conferring jurisdiction over the “fraud thereof-motion” to the Court of Appeals on completion, 
see, Wills v. Wills 203 Or. 479, 480; 280 p.2d 410, 411; (1955) and along with ORAP 8.25 (letter of 
transmittal), this has been completed and the “fraud thereof-motion” is an “independent action”, see, 
Johnson v. Johnson, 302 Ore. 382, 394; 730 p.2d 1221, 1228; (1986), where this court should review 
because of the “good faith v. bad faith” fiduciary duties involved.

ARGUMENT

Appellant pro se has raised a ORCP 71 (C) “fraud thereof-motion” entailing of an independent 

action for a fiduciary duty that the appellant had the burden of carrying and the test, State v. Wright,JR., 

266 Ore. 163,166; 511 p.2d 1223,1224; (1973) which he has carried by way of impeachment of the 

affidavit's veracity (Frank v. Delaware 438 US 154, 57 L Ed 2d 667, 98 S Ct 2674 (1978)) ER 60-63,

and veracity the definition of such speaks of a fiduciary duty of trust for the terms of the warrant that 

can be found as a theory of the implied covenant of “good faith” which in this case is bad faith as such. 

At this point the appellant believes and should be the extent of prosecution needed by appellant for the

1 Of 5



court to “take over” the analysis of the facts insofar as the second theory of “good faith” is in play 

(omitting Jolene Walker's statement's) although where as here it is not distinct from rights under the 

Oregon Const. Art. 1 sec. 9 and 4th amendment by through 4th for an objective of probable cause.

Here on the second theory of “bad faith” which would control the point of analysis found in 

appellant's pro se brief under the standard of review the following: As our prior decisions teach, it is 

the general nature of the harm at risk, not the precise nature of the harm suffered by a particular victim, 

that controls the analysis. Piazza v. Kellim,360 Ore. 58,87,377 p.3d 492, 509; (2016). And following 

this the argument goes appellant was reliant on the duty of good faith of the police to disclose Jolene 

Walker's statement's for the right of that being heard by a magistrate, see, Shadwick v. Tampa, 407 US

345, 32 L Ed 2d 783, 92 S Ct 2119 (1972) for a proper showing of probable cause. This would be

necessary to the defendant to receive an adversarial test of probable cause in particular representation 

in the form counsel on a 4th amendment issue, see, Kimmelman v.morrison 477 U.S. 365, 106 S Ct

2574, 91 L Ed 2d, (1986), for a fair shot at this whole deal in any sense of a form of a procedure for

counsel to preform and receive the “fruit” under, Simmons v. U.S., 390 U.S. 377,389-94, 88 S Ct 967, 

19 L Ed 2d 1247 (1968). And to be clear defendant had no counsel with allocation to contest, suppress

or controvert in any form of procedure afforded by the state.

Which brings use to the question of forseeability. Was it forseeable to a reasonable attorney

based on the facts of the “fraud thereof-motion” to contest, suppress of controvert in any form of a

procedure afforded by the State? No, it was unforseeable to a reasonable attorney based on the arbitrary 

play of the police to contest, suppress, controvert in any fashion to perform under a procedure afforded 

by the State. “The constitutional mandate is addressed to the action of the state”, Evitts v. Lucey, 469

US 387, 105 S Ct 830, 83 L Ed 2d 821, (1985), and where a “procedural default is the result of

ineffective assistance of counsel, the 6th amendment itself requires that responsibility for the default be

imputed to the state”, Cuyler v. sullivan 446 US 335, 344, 100 S Ct 1708, 64 L Ed 2d 333, (1980) and
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“the state bears the risk of constitutionally deficient assistance of counsel”, Murray v. Carrier 477 US 

478,488,106 S Ct 2639, 91 L Ed 2d 397, (1986). And to be clear appellant understands the exhaustion 

of remedies and to fully alert the Court this is not an ineffective claim this is an unforseeable 

circumstance.

To bring it back to the Honorable Judge Wittmayer's ruling on the motion for new trial it 

wouldn't be an issue of the “risk” of defendant not testifying in trial it would be under the State's risk of 

the “fraud thereof-motion” and defendant not having an advocate to represent him for this issue, 

leading to a powerful rule of law that has consistently been argued to be the fruit of the poisonous tree” 

and a right against self incrimination (OR. CONST. Art. 1, sec. 12 and US CONST. 5th by and through 

14 amendment) the fruit, from the extrinsic fraud/fraud upon the court being the tree (OR. CONST.

Art. 1, sec.9 and US CONST. 4th by and through 14th amendment), where petitioner never had a trial on 

the merits of guilt, but was said to have admitted to the charge, see, Boyd v. United States 116 US 616,

29 LED 746, (1886).

Further, the State has an expectation of the defendant to contest, suppress or controvert contrary 

to the terms of an ex parte proceeding an issue that is unforseeable to a reasonable attorney and should

be liable for not, but this is inconsistent with the purpose of the first duty of good faith and with the

purpose of the terms of the affidavit and warrant. If defendant is to be bound by expectations to contest,

suppress or controvert then there is no need for binding agreements entailed in the veracity of the

affidavit in support of the search warrant. The point of agreeing on terms is to ensure that all have a

common understanding of the rights and obligations. If liability is based on expectation, then defendant

should be on notice of that fact at the time of contract formation of the warrant so that those

expectations may be enunciated and clarified which is the argument for the second assignment of error

presented in appellant's pro se brief. The expectation of the state is unjustified because its inconsistent

with the parties bargain.
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State v. Montigue,288 ore. 359, 368; 605 p.2d 656, 669; (1980) - Or Const art I, sec 9. In

deference to this constitutional guarantee, ORS 133.545 provides in part:

ORS 133.545 Issuance and execution of search warrant.

(6)*** If an affidavit is based in whole or in part on hearsay, the affiant shall set forth facts 
bearing on any unnamed informant's reliability and shall disclose, as far as possible, the means by 
which the information was obtained.

135.185 Holding defendant to answer; use of hearsay evidence.

If it appears from the preliminary hearing that there is probable cause to believe that a crime has 
been committed and that the defendant committed it, the magistrate shall make a written order holding 
the defendant for further proceedings on the charge. When hearsay evidence was admitted at the 
preliminary hearing, the magistrate, in determining the existence of probable cause, shall consider:

(1) The extent to which the hearsay quality of the evidence affects the weight it should be given; and

(2) The likelihood of evidence other than hearsay being available at trial to provide the information 
furnished by hearsay at the preliminary hearing.

The above cited passage and ORS are underlining argument of petitioner's “fraud thereof- 

motion” being that (ORS 135.185(1)) the police were arbitrary in regards to the consideration involved 

in Jolene Walker's statement's the basis for the fraud (concealment of a material fact from the 

magistrate) when hearsay was the basis for the presentation for the affidavit in support of the search 

warrant. ORS 135.185 (2) resulting in capricious likelihood of the cell phone text message evidence by 

the police. The whole premise of having probable cause before a magistrate and not delegated to the 

off!cers.(State v. Montigue,288 ore. 359, 368-371; 605 p.2d 656, 669-71; (1980))

Central to the constitutional guarantee is that the search may be made only if a judicial officer, 

police officer or prosecutor, is convinced by trustworthy information under oath that there is probable 

cause for authorizing the search. Citing State v. Montigue,288 Or.359,869,605p.2d 656, (1980).

FORUM NON CONVENIENCES

The Order rendered by the trial court entered on January 25, 2017 denying petitioner’s “fraud

not a
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thereof-motion” is void because it was “based on the written submissions of the parties” in excess of

the trial court's jurisdiction, see Salitan v. Dashney, 219 Or 553, 347 p.2d 974 (1959), see also, Lee v.

Lee, brown, 5 Or App. 74,482 p.2d 745 (1971).

CONCLUSION

The burdens are for lack of a better word messed up because of the State consistently

bamboozling the Court and defendant. Defendant- appellant is pro se and has no law degree and the

lack of an advocate for this issue has continued on appeal as appellate attorney Mr. Robinson can't

touch this issue. The point of analysis also takes in an important point Piazza v. Kellim,supra “suffered

by a particular victim” and with that I would like an attorney to “take over” for a legal representation

for damages, see, Torry smith, et al plaintiffs v. City of Oakland, ET A1 538 F. Supp. 2d 1217; 2008

U.S. Dist. LEXIS 20735. On the first assignment of error vacate, on the second set aside Judgment for

fraud. And the State can get me out of prison ASAP, very respectfully.

Dated the day of February 16th, 2018 Respectfully submitted,

AUSTIN CALLAHAN BRAND 
Snake River Correctional Institution 
777 Stanton blvd.
Ontario, OR 97914
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IN THE COURT OF APPEALS OF THE STATE OF OREGON

STATE OF OREGON 
Plaintiff-Respondent,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand 
Defendant-Appellant.

Multnomah County Circuit Court 
14CR28021

A162224

ORDER GRANTING TIME TO FILE PRO SE REPLY BRIEF

Appellant has moved for an extension of time to file the pro se Reply Brief.

The Motion is granted. The pro se Reply Brief was filed on February 28, 2018.

ERIKA L HADLOCK
PRESIDING JUDGE, COURT OF APPEALS 
_______ 2/28/2018 3:52 PM_______

c: Andrew D Robinson 
Jordan R Silk

ne

M. > -II
ORDER GRANTING TIME TO FILE REPLY BRIEF

REPLIES SHOULD BE DIRECTED TO: State Court Administrator, Records Section, 
Supreme Court Building, 1163 State Street, Salem, OR 97301-2563

Page 1 of 1



IN THE COURT OF APPEALS OF THE STATE OF OREGON

STATE OF OREGON, Multnomah County Circuit Court 
Case No. 14CR28021

Plaintiff-Respondent,

CA A162224v.

AUSTIN CALLAHAN BRAND, aka 
Austin Brand,

Defendant-Appellant.

APPELLANT’S MOTION - EXTENSION OF TIME TO FILE PRO SE REPLY
BRIEF

Defendant moves for relief from default and for an extension of time of eight days,

from February 20,2018, to and including February 28, 2018, to serve and file the Pro Se

Reply Brief.

On January 30, 2018, this court granted defendant’s motion for leave to file a pro

se reply brief and ordered that the brief would be due on February 20, 2018. On February

16, 2018, defendant mailed the completed brief to appellate counsel. Counsel’s office

received the brief on February 23,2018. Because counsel was out of the office, counsel

did not become aware that the brief had been completed until February 28, 2018.

Defendant respectfully requests that the court allow the necessary extension and accept

the brief, which counsel submits concurrently with this motion.

Opposing counsel has no objection to this motion.
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Office of Public Defense Services ■ Appellate Division 
1175 Court St NE • Salem, Oregon 97301-4030 
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i certify that, upon receipt of the confirmation email stating that the document has 
been accepted by the eFiling system, this Motion will be eServed pursuant to ORAP 
16.45 (regarding electronic service on registered eFilers) on Benjamin Gutman #160599, 
Solicitor General, attorney for respondent.

DATED February 28, 2018.

Respectfully submitted,

Ernest G. Lannet 
Chief Defender 
Criminal Appellate Section 
Office of Public Defense Services

Signed
By Andrew Robinson at 10:53 am, Feb 28, 2018

Andrew D. Robinson OSB #064861 
Deputy Public Defender 
Andrew.Robinson@opds.state.or.us

Attorneys for Defendant-Appellant 
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IN THE COURT OF APPEALS OF THE STATE OF OREGON
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The Reply Brief was filed on February 28,2018.
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The Reply Brief does not conform to the Oregon Revised Statutes (ORS) and/or the 
Oregon Rules of Appellate Procedure (ORAP) in that:

- It does not Include a certificate of compliance. ORAP 5.05(2)(d).

If the above-listed deficiency is not corrected within 14 days from the date of this notice 
the defective document will not be considered by the court.
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IN THE COURT OF APPEALS OF THE STATE OF OREGON

STATE OF OREGON, 
Plaintiff-Respondent,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand, 
Defendant-Appellant.

Multnomah County Circuit Court 
14CR28021

A162224

ORDER GRANTING PRO SE REPLY BRIEF

Appellant has moved for leave to file a pro se reply brief in this case. Opposing counsel 
has no objection.

The motion is granted. The pro se reply brief is due February 20, 2018, and must be 
submitted through counsel in proper form.

ERIKA L. HADLOCX
PRESIDING JUDGE, COURT OF APPEALS 
_______ 1/30/2018 7:15 PM_______

c: Andrew D Robinson 
Jordan R Silk

km

ORDER GRANTING PRO SE REPLY BRIEF
REPLIES SHOULD BE DIRECTED TO: State Court Administrator, Records Section, 

Supreme Court Building, 1163 State Street, Salem, OR 97301-2563
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IN THE COURT OF APPEALS OF THE STATE OF OREGON

STATE OF OREGON, 
Plaintiff-Respondent,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand, 
Defendant-Appellant.

Multnomah County Circuit Court No. 14CR28021 

Court of Appeals No. A162224

ORDER STRIKING PRO SE MOTIONS

Appellant himself moves the court for leave to file a pro se notice to the court 
regarding his petition for writ of habeas corpus pending in the Oregon Supreme Court; 
and for leave to file a motion for extension of time to file a motion for leave to file a pro 
se reply brief.

The court strikes the motions on the ground that appellant is represented by 
counsel and, as between appellant and the court, counsel is appellant’s exclusive 
representative, and any motion must be filed through counsel. ORS 9.320 (where party 
appears by attorney, written proceedings must be through attorney); Johnson v. Premo, 
355 Or 866, 333 P3d 288 (2014) (court does not recognize “hybrid” representation 
whereby party represented by counsel may file motions with the court).

ERIKA L HADLOCX
PRESIDING JUDGE, COURT OF APPEALS 

1/29/2018 2:40 PM

c: Andrew D Robinson 
Jordan R Silk

ej

ORDER STRIKING PRO SE MOTIONS
REPLIES SHOULD BE DIRECTED TO: State Court Administrator, Records Section, 

Supreme Court Building, 1163 State Street, Salem, OR 97301-2563
Page 1 of 1



IN THE COURT OF APPEALS OF THE STATE OF OREGON

Multnomah County Circuit Court 
Case No. 14CR28021

STATE OF OREGON,

Plaintiff-Respondent,

CAA162224v.

AUSTIN CALLAHAN BRAND, aka 
Austin Brand,

Defendant-Appellant.

APPELLANT’S MOTION - LEAVE TO FILE PRO SE REPLY BRIEF

Defendant-appellant, through counsel, moves this court for leave to file a pro se 

reply brief. Defendant filed a pro se supplemental brief and the state responded to 

defendant’s pro se claims in its response brief. Defendant indicates his desire to reply to 

the state’s response to his pro se claims in a pro se reply brief.

Opposing counsel has no objection to this motion.

I certify that, upon receipt of the confirmation email stating that the document has 
been accepted by the eFiling system, this Motion will be eServed pursuant to ORAP 
16.45 (regarding electronic service on registered eFilers) on Benjamin Gutman #160599, 
Solicitor General, attorney for respondent.

DATED January 26, 2018.
Respectfully submitted,

Ernest G. Lannet 
Chief Defender 
Criminal Appellate Section 
Office of Public Defense Services

Signed
By Andrew Robinson at 1:46 pm. Jan 26, 2018

Andrew D. Robinson OSB #064861 
Deputy Public Defender 
Andrew.Robinson@opds.state.or.us 
Attorneys for Defendant-Appellant 
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RESPONDENT’S ANSWERING BRIEF

STATEMENT OF THE CASE

Respondent State of Oregon accepts defendant’s statement of the case, 

except to the extent that the facts are supplemented or clarified in the argument

below.

Summary of Argument

Defendant appeals convictions for first-degree kidnapping, coercion, 

fourth-degree assault, and menacing (all constituting domestic violence), after 

he terrorized his ex-girlfriend over the course of multiple days. On appeal, he 

claims that two different witnesses engaged in impermissible vouching, that the

trial court erred in failing to deliver a concurrence instruction on the coercion 

charge, and that the trial court delivered an erroneous jury instruction on the

kidnapping charge. This court should affirm.

Defendant’s first assignment of error challenges Detective1.

Tumage’s testimony that delayed reporting is a common phenomenon in

domestic violence cases and that, in his view, the victim in this case delayed

reporting out of fear of further assaults by defendant. Defendant contends that 

that testimony impermissibly vouched for the victim, but defendant is incorrect. 

This court has already held that testimony about the phenomenon of delayed

reporting is admissible. And Tumage’s testimony applying those principles to

the facts of this case was not “‘tantamount’ to stating that [the victim was]
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credible”; any implication that Tumage believed the victim was sufficiently

remote from the substance of his testimony. In any event, Tumage’s testimony

was harmless because another witness offered the same opinion about the 

victim’s behavior and defendant does not challenge that testimony on appeal.

2-4. Defendant’s second through fourth assignments of error argue that

the trial court erred in failing to strike sua sponte three different statements by

Officer Hardy regarding his interaction with the victim after responding to a

911 call. None of Hardy’s challenged testimony was “true vouching,” however,

so the trial court had no sua sponte obligation to strike it. Indeed, Hardy’s

statements were not vouching at all. Rather, they explained why Hardy

believed further investigation of the victim’s circumstances was imperative, at a

time when he had limited knowledge of the situation and the victim seemed

conflicted between seeking police help and avoiding getting defendant in

trouble.

Defendant’s fifth assignment of error argues that the trial court5.

plainly erred in failing to deliver a jury concurrence instruction on the coercion

charge, because the evidence in this case supported multiple, temporally distinct

instances of coercion and the state did not elect a specific factual occurrence.

But even assuming the trial court erred, any error was harmless under State v.

Ashkins, 357 Or 642, 357 P3d 490 (2015), because the evidence of coercion
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undifferentiated and nonspecific, and defendant did not challenge particularwas

occurrences of that conduct, but rather asserted that none of it happened.

Defendant’s sixth assignment of error challenges as plain error the 

trial court’s jury instruction on the kidnapping charge because the trial court 

instructed die jury that it had to find that defendant “secretly confined” the 

victim but did not expressly instruct that the confinement must occur “in a place 

where [the victim] is not likely to be found.” That claim fails because “secret 

confinement” plausibly subsumes a finding that the confinement occurs in a 

place where the victim is not likely to be found. It is therefore not obvious that 

the trial court failed to adequately instruct the jury on the law. For the same 

reason, any error in instructing the jury was sufficiently harmless to be

6.

unworthy of correction by this court.

ANSWER TO FIRST ASSIGNMENT OF ERROR

The trial court did not err in admitting Tumage’s testimony that the 

victim’s failure to promptly report defendant’s conduct was an example of the

phenomenon of delayed reporting in domestic violence cases.

Preservation

Defendant preserved an objection that Tumage’s testimony about delayed 

reporting impermissibly speculated on the “motives, behaviors, and 

justification” for the victim’s conduct, and that that testimony impermissibly 

vouched for the victim insofar as, in offering an explanation for a delayed

A.
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report other than fabrication, all delayed reporting evidence necessarily 

assumes that the victim did not fabricate her allegations of abuse. Tr 749-50.

B. Standard of Review

The question whether testimony constitutes impermissible “vouching” is

one of law. State v. Black, 289 Or App 256,261,_P3d__(2017).

ARGUMENT

Defendant’s first assignment of error challenges the trial court’s

admission of Detective Tumage’s testimony that the victim’s “failure to

promptly report defendant’s conduct was an example of the phenomenon of

delayed reporting in domestic violence cases.” That argument fails because this

court has already held that testimony about the phenomenon of delayed 

reporting is generally admissible, and Tumage’s application of that principle to 

the facts of this case was not tantamount to stating that the victim was telling

the truth.

A. Background

The victim attempts to hide from defendant, her ex-boyfriend, 
but he finds her and terrorizes her over multiple days.

Defendant and the victim began dating about a year before the events of

1.

this case. Tr 247. As their relationship progressed, defendant became more

controlling. Tr 247, 612, 629. Defendant also became physically violent; six

months before the events of this case, defendant threw food at the victim and

punched her in the face. Tr 247-54. The victim left defendant for about two
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months afterward, but they got back together. Tr 252-53,267. Defendant again

became possessive. Tr 268-69. Two months before the events in this case,

defendant and the victim got into two physical fights. Tr 270-74.

After those fights, the victim decided to leave defendant again. Tr 274. 

Defendant was close with the victim’s family, so the victim felt that she needed

to hide her whereabouts from her family. Tr 274-75. The victim moved in with

a friend, Klein, whom she had met at her methadone clinic. Tr 274-76.

Two months after moving in with Klein, defendant showed up at Klein’s 

apartment. Tr 277-78. Defendant and the victim spoke, and defendant 

persuaded the victim to visit her family with him. Tr 278-79. Her family was 

upset about her disappearance and turned her away. Tr 279-80. Defendant and 

the victim ended up drinking at a bar, and the victim became intoxicated. Tr 

280-82. They returned to Klein’s apartment, spent the night together, and had

consensual sex. Tr 282.

Defendant left in the morning, but returned that evening. Tr 282-84.

Defendant and the victim talked in defendant’s car. Id. Defendant wanted to

get back together, but the victim said she could not. Tr 284-85.

When the victim told defendant she did not want to be with him, he

“jumped on top of [her] in the car and strangled [her].” Tr 286. The victim lost 

consciousness briefly. Tr 286-88. When she came to, she was still in the car
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Mid defendant was driving out of the parking lot. Tr 288. The victim tried to

escape, but defendant kept her inside. Tr 288-89.

Defendant drove around for hours in a rural area near defendant’s

parents’ house, apparently “killing time” while “everyone was awake” because

he was not allowed there. Tr 320-21. During that time, defendant drove

aggressively and threatened to kill himself and the victim because she refused

to be with him. Tr 325, 331-33. The victim “want[ed] to survive” so she told

defendant that she would be with him. Tr 325. Eventually, defendant took the

victim to his parents’ house, entering the basement through a sliding glass door.

Tr 334.

In the basement, defendant “initiated sex” Mid told the victim “that if

[she] were to scream or make any noise * * * that he would punch [her] teeth

out[.]” Tr338. The victim “did not resist or fight,” but she did not want to

have sex with defendant. Tr 338-39. She did not feel that she had a choice,

however, and defendant had intercourse with her. Tr 339.

Defendant then took the victim, still naked, and in cold weather, to a

partially-finished room inside of a bam on his pMents’ property. Tr 341-44.

The victim resisted, but defendant carried her, squeezing her tightly enough to

silence her and cause pain. Tr 342-43. The floors of the room inside the bam

were concrete and “there were spiders” and “little egg sacs everywhere.” Tr
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346. Defendant told the victim that he was going to keep her in that room for a

month to “withdraw [her] from methadone[.]” Tr 341, 347.

Defendant later brought a mattress and blankets into the room, as well as

a beer for himself and a soda for the victim. Tr 349-51; see also Exs 128, 129

(photographs of the room taken later by police). Defendant and the victim had 

sex again, even though the victim did not want to. Tr 356. They stayed in the

room overnight. Tr353.

The next morning, defendant learned that he had been selected for a post­

prison supervision urinalysis. Tr362. Defendant assumed that his urinalysis 

would be “dirty” and that he would go to jail. Tr 363. Defendant decided to 

take the victim with him rather than keeping her in the bam; he told her that if

he was arrested, she could take the car, and she told him that she would not go

to the police about what he had done. Tr 364.

On the way to the urinalysis, defendant allowed the victim to stop at 

Klein’s apartment to get clothes. Tr 369. He threatened her to come back

within 10 minutes. Tr 370-72.

In the apartment, Klein saw that she was naked except for a “really 

flimsy blue blanket.” The victim told Klein that defendant kidnapped her, and 

he could see several bmises on her body. Tr 659-60. The victim chose to

continue with defendant on die expectation that he would be arrested. Tr 372-

73.
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Defendant was not arrested, however. Tr 379. The victim worked the

next two days at her bartending job; defendant showed up each evening and

waited for her get off work. Tr 379-80, 383-84. The next morning, defendant

took the victim to the methadone clinic. Tr 384-85. Klein was there; he

smuggled die victim out of the clinic and back to his apartment. Id.

Defendant followed. Tr 388-89. He banged and kicked the door,

demanding to see the victim. Id. Klein called 911. Tr 670-75 (recording of

Klein’s 911 call). Police arrived, but the victim was reticent to tell everything

defendant had done for fear of getting him in trouble. Tr 391-92. Klein

volunteered that defendant kidnapped her. Id.; see also Tr 479-80 (Officer’s

Hardy’s testimony that the victim told Klein to “[sjtop” and then told Hardy “I

don’t know why I’m telling you this. I don’t want [defendant] to get in trouble,

but I don’t want to get abused anymore.’”). Police took defendant into custody.

Tr 479.

As a result of defendant’s actions over those four days, the state charged

12 crimes: first-degree rape, first-degree kidnapping based on taking the victim

from one place to another, first-degree kidnapping based on secretly confining

the victim, coercion based on the threats directed at die victim herself, coercion

based on threats defendant made to harm the victim’s sister, attempted first-

degree burglary, two counts of fourth-degree assault, strangulation, menacing,
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reckless endangerment, and reckless driving. ER-1-4.1 The jury returned guilty 

verdicts on five of those charges: kidnapping based on secretly confining the 

victim, coercion based on threatening the victim herself, menacing, fourth-

degree assault, and reckless endangerment. Tr 957-60; ER-5-6. The jury was 

unable to reach a verdict on the charge of first-degree rape, and it acquitted 

defendant of the remaining charges. Tr 952-60.2 Defendant now appeals his

convictions.

Detective Turnage testifies about delayed reporting.

Defendant’s first assignment of error challenges a portion of the

2.

testimony offered by a detective who investigated the case, Turnage. Defendant

contends that Turnage impermissibly vouched for the victim when he testified

that the victim’s “failure to promptly report defendant’s conduct was an

example of the phenomenon of delayed reporting in domestic violence cases.”

App Br 15.

As pertinent to that issue, Turnage testified that he had specialized

training on domestic violence investigations at the police academy and “over a

hundred hours of classes” on the subject. Tr 752-53. “[Pjrobably 70 percent”

The state dismissed two other counts charged in the indictment before
trial.

2 The trial court declared a mistrial on the first-degree rape charge, and 
the state later dismissed it. Tr 956, 1045-46.
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of Tumage’s caseload is “domestic violence related.” Tr 729. He has

investigated domestic violence incidents “since the first day [he] was a police

officer” and police “respond to [it] every, single day.” Tr 729, 752-53.

Based on his training and experience, Tumage explained that victims of

domestic violence frequently delay reporting their abuse for “lots and lots” of

reasons, such as financial or emotional dependency, love, and a desire not to

incriminate their partner. Tr 753-55. Tumage testified further that “When [he]

spoke to [the victim] it became clear to [him that] the reason [the victim] chose

not [to promptly report defendant to police] was under fear, fear of continued

assaults against herself.” Tr 756.

B. The trial court did not err in allowing the challenged portion of 
Turnage’s testimony.

Defendant argues that Tumage’s testimony about delayed reporting

impermissibly “vouched” for the victim because it “necessarily was based on

his assessment of [the victim’s] credibilityf.]” App Br 20. But defendant’s

general objection to delayed reporting evidence cannot be reconciled with this

court’s cases holding general delayed reporting evidence admissible, and

defendant preserved no more specific objection to any particular part of

Tumage’s testimony. In any event, Tumage’s statement that the victim delayed

reporting out of fear of future assaults was not tantamount to a statement that

the victim was telling the truth.
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Defendant’s general objection to delayed reporting evidence 
cannot be reconciled with this court’s case law.

To be sure, no witness may, directly or indirectly, offer an opinion that

1.

another witness is telling die truth. Black, 289 Or App at 261-62; see also

Middleton, 294 Or 427, 438,657 P2d 1215 (1983) (stating rule). “That

prohibition applies both to ‘direct comments on the credibility of another 

witness, as well as to statements that are ‘tantamount’ to stating that another

witness is credible.’” Black, 289 Or App at 261-62 (quoting State v. Beauvais, 

357 Or 524, 543, 354 P3d 680 (2015)). But this court has repeatedly held that

expert testimony “regarding the phenomenon of delayed reporting” is relevant 

and admissible to “explain why the complainant may have delayed reporting” 

and to “counter a possible inference by the jury that the delay is indicative of

fabrication.’” State v. Sundberg, 268 Or App 577, 582-83, 342 P3d 1090, rev 

den, 357 Or 325 (2015) (quoting State v. White, 252 Or App 718, 723, 288 P3d

985 (2012)); accord State v. Russum, 265 Or App 103, 122, 333 P3d 1191, rev

den, 356 Or 575 (2014).

In light of those authorities, defendant’s argument fails to die extent it 

rests on the premise that—in providing an explanation for delayed reporting 

other than fabrication—all delayed reporting evidence necessarily assumes that

the victim did not fabricate her allegations of domestic violence. The evidence

is relevant precisely because it rests on that factual assumption—i. e., the
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possibility that the victim’s delay in reporting can be explained by reasons other

than fabrication. That does not make it impermissible vouching. See id.; see

also State v. Swinney, 269 Or App 548, 559,345 P3d 509, rev den, 357 Or 743

(2015) (quoting Sundberg, 268 Or App at 585 (“[T]here is a distinction between

impermissible vouching and corroboration,” and evidence does not violate the

rule against vouching merely because it informs the jury’s own assessment of 

the victim’s conduct “and, by extension, her credibility.”)).

As noted, defendant preserved only a general objection to delayed

reporting evidence at trial. Tr 749-50 (arguing that all delayed reporting

evidence is vouching because it assumes that the victim did not fabricate her

allegations of domestic violence). Defendant preserved no more specific

objection to any part of Tumage’s testimony, including Tumage’s statement

that, in his view, the victim delayed reporting out of fear of further assaults.

This court should accordingly decline to consider defendant’s first assignment

of error further. See State v. Collins, 256 Or App 332, 347, 300 P3d 238 (2013)

(“When a party objects to evidence as a whole and the trial court rules that the

evidence is admissible, the reviewing court will affirm the trial court’s ruling

when any part of the evidence is admissible.”).
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Turnage’s application of general delayed reporting principles 
to the specific facts of this case was not tantamount to stating 
that the victim was telling the truth.

To the extent that defendant preserved a more specific objection to

2.

Tumage’s statement that the victim delayed reporting out of fear of further

assaults, that claim also fails, because that testimony was not ‘“tantamount5 to

stating that”5 the victim was telling the truth. Black, 289 Or App at 261-62

(quoting Beauvais, 357 Or at 543). As amplified below, the mere fact that an 

expert’s application of general principles to specific facts implies that the expert 

believes the victim does not make the testimony impermissible vouching. The

testimony is permissible as along as the vouching inference is sufficiently 

“remote” from the substance of the testimony, and it serves a purpose other than

merely “signaling” to the jury that the expert believes the victim. Beauvais, 357

Or at 543-44 (identifying that basis for distinguishing between permissible and

impermissible testimony in this context).

As a starting point, the mere fact that Tumage applied general delayed-

reporting principles to the specific facts of this case did not result in vouching.

See State v. Remme, 173 Or App 546, 558, 23 P3d 374 (2001) (experts

permissibly may provide “not only general testimony about” typical behavior

of abuse victims “but also testimony as to whether the particular complainant’s

conduct was consistent with that behavior”). For example, in Middleton, the

Supreme Court held permissible an expert witness’s testimony both explaining
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generally that child sexual abuse victims sometimes recant, and also opining 

that the victim’s recantation was “very typical for a teenage sex abuse victim.”

294 Or at 433,433 n 6. That testimony was not impermissible vouching merely 

because, by offering a reason other than fabrication for why the victim in that 

case recanted, the expert’s testimony implied that victim’s allegations of sexual 

abuse were truthful. Beauvais, 357 Or at 544 (discussing Middleton).

Instead, expert testimony applying general principles to specific facts

becomes impermissible only if it goes beyond implying that the victim is telling 

the truth and more directly asserts a conclusion about credibility. See id. 

(implicit suggestion that a victim is telling the truth is not impermissible if the

improper vouching inference is sufficiently “remote” from the substance of the

testimony). For example, in State v. Keller, 315 Or 273,285, 844 P2d 195

(1993), the Supreme Court disapproved testimony that a child victim exhibited

“no evidence of leading or coaching or fantasizingf.]” And in State v. Milbradt,

305 Or 621, 629-30, 756 P2d 620 (1988), the Supreme Court similarly

disapproved testimony “that a witness was ‘not deceptive,’ was incapable lying

without getting ‘tripped up,’ and would not betray a friendf.]” Black, 289 Or

App at 262 (quoting Milbradt). In both cases, the expert’s assertions related

specifically to witness credibility—i.e., whether a witness had been “coached”

or exhibited signs of “deception]”—and thus merely “signaled” the expert’s

own views on credibility. See Beauvais, 357 Or at 543-44 (comparing Milbradt
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and Keller with Middleton and concluding that the application of the general to

the specific in Middleton was permissible because the expert’s implicit 

suggestion that the victim “was telling the truth was more remote than the

inferences in Milbradt and Keller”).

Most recently, in Black, this court considered those principles in the

context of expert testimony about interviewing protocols designed to support 

truthful responses from abuse victims. See id. at 267. This court disapproved 

testimony opining that such protocols were violated in a specific case because, 

consistently with Keller and Milbradt, the assertion that an interviewer failed to 

follow an interview protocol specifically designed to support truthful responses 

merely signals to the jury the expert’s view that the jury should disbelieve the

interviewee’s responses. See id.

The foregoing principles demonstrate that Tumage’s testimony that the 

victim delayed reporting out of fear of physical violence was not tantamount to 

stating that the victim was telling the truth. Instead, like Middleton, that 

testimony merely applied general delayed reporting principles to the victim’s 

circumstances. “[T]he primary effect of [that] statement was to show that,” out 

of the universe of possible reasons other than fabrication a victim of domestic 

violence might delay reporting, the victim’s own circumstances suggested the

most likely reason to be her fear of further assaults by defendant. See Beauvais,

357 Or at 544 (describing Middleton). Tumage’s statement did not relate more
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directly to any issue of credibility, as the improper testimony in Keller, 

Milbradt, and Black had, nor was it merely a means of “signaling [Tumage’s] 

belief’ to die jury that the victim was telling the truth. Black, 289 Or App at

264 (quoting Beauvais, 357 Or at 543).

In sum, any implicit suggestion in Tumage’s testimony that the victim

was telling the truth was sufficiently “remote” from the substance of his

testimony, and no improper vouching occurred. Beauvais, 357 Or at 544

(identifying that basis for distinguishing between permissible and impermissible 

testimony); cf. Black, 289 Or App at 264 (expert’s opinion as to whether 

interview protocols designed to support truthfulness were violated merely 

signaled the expert’s views as to whether interviewee’s responses were 

truthful). The trial court did not err in allowing Tumage’s testimony.

3. McCarthy does not (and ought not) control this case.

In urging a contrary conclusion, defendant relies on this court’s decision

in State v. McCarthy, 251 Or App 231,233,235-36,283 P3d 391 (2012). But

defendant’s reliance on McCarthy is misplaced for at least two reasons. First,

McCarthy is distinguishable. In McCarthy, this court disapproved a CARES 

nurse practitioner’s testimony that the child sexual abuse victim “delayed her 

disclosure because of fear” and was “groomed” not to report. Id. at 233,235-

36. This court analyzed the propriety of that testimony through the lens of State

v. Southard, 347 Or 127,218 P3d 104 (2009), and State v. Lupoli, 348 Or 346,
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234 P3d 117 (2010), which hold that a scientific diagnosis of sexual abuse is

inadmissible in the absence of corroborating physical evidence because it rests

solely on the expert’s assessment of the child victim’s credibility.

This case is not amenable to such an analysis, however, for two reasons.

First, this case did not involve any scientific diagnosis; instead, Tumage

testified solely based on his training and experience investigating domestic 

violence cases. Compare Southard, 347 Or at 138-39 (a diagnosis of child 

sexual abuse is “scientific” evidence), with State v. Henley, 281 Or App 825,

833-34, 386 P3d 126 (2016), rev allowed, 360 Or 752 (2017) (evidence is not

“scientific” if it derives solely from a witness’s training and experience). 

Second, the jury in this case had before it physical evidence of defendant’s 

assaultive conduct of the victim. See Exs 8-41 (photographs of the victim’s 

injuries). Thus, to the extent that Tumage’s testimony can be viewed through 

the lens of Southard/Lupoli, the jury would not have understood the victim’s 

potential credibility to be the only evidence supporting Tumage’s opinion.

This court also should decline to follow McCarthy for a second reason.

Specifically, to the extent it is not distinguishable, it is clearly erroneous. In 

explaining why the testimony in McCarthy was improper, this court stated that 

the testimony improperly failed to restrict itself to “general terms” and instead 

discussed delayed reporting and grooming “as [they] related to the 

complainant’s circumstances in this case.” Id. at 236. This court explained
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further that that application of the general to the specific “necessarily was based

on [the witness’s] assessment of [the victim’s] credibility and, thus, amounted

to impermissible vouching.” Id.

To the extent that McCarthy holds that an expert’s application of general

principles to the specific facts of a case is categorically improper, it cannot be

reconciled with the decisions discussed above, decided both before and after

McCarthy. As explained, this court and the Supreme Court have repeatedly

held that expert testimony permissibly may apply general principles like

delayed reporting to the specific facts of the case. Middleton, 294 Or at 433,

433 n 6 (permitting testimony that the victim’s behavior was “typical” of a child

sexual abuse victim); Swinney, 269 Or App at 559 (permitting testimony that

defendant’s conduct was “classic” grooming); see also Remme, 173 Or App at

558 (recognizing that “Middleton approved not only general testimony about”

typical behavior of abuse victims “but also testimony as to whether the 

particular complainant’s conduct was consistent with that” behavior).3

3 To the extent that this court’s decisions suggest that the specific words 
an expert uses to apply general principles to specific facts makes the difference, 
this court should decline to draw a legal line based on such semantic parsing of 
witness testimony. As explained above, all delayed reporting evidence puts 
before the jury the factual assumption that the victim did not fabricate her 
allegations and, in that context, the jury is unlikely to perceive a significant 
difference between opinion testimony that “the victim delayed reporting out of 
fear of further assaults” and opinion testimony that “the victim’s delay in 
reporting was consistent with that of a domestic violence victim who delays

Footnote continued...
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As also noted above, the Supreme Court recently reaffirmed those 

principles in Beauvais. There, the Supreme Court recognized that experts 

permissibly may apply general principles to specific facts, just not if the 

application merely “signalfs]” to the jury that the expert believes the victim. 

See Beauvais, 357 Or at 543-44 (expert’s application of the specific to the 

general was permissible in Middleton, but impermissible in Keller and 

Milbradt, and the difference was the proximity of the improper vouching 

inference to the substance of the expert’s assertion). Furthermore, in the 

context of a Southard/Lupoli challenge, the Supreme Court in Beauvais held 

that an expert permissibly could both describe evaluative criteria for assessing 

child sexual abuse disclosures and describe the specific behavior exhibited by 

the victim relevant to those criteria. Beauvais, 357 Or at 546-47. In both of

those ways, it is difficult to reconcile McCarthy’s reasoning with the Supreme 

Court’s later-decided opinion in Beauvais. For all of those reasons, McCarthy

supplies no basis for reversal in this case.

(...continued)
reporting out of fear of further assaults.” To the extent that a witness fails to 
follow the latter formulation on direct examination, a defendant remains free to 
clarify on cross-examination that the expert’s knowledge extends to correlations 

only.



20

C. The challenged portion of Turnage’s testimony was harmless. 

Even assuming that the trial court erred in allowing the challenged

portion of Tumage’s testimony, any error was harmless. See State v. Davis, 336

Or 19, 31-32, 77 P3d 1111 (2003) (evidentiary error does not require reversal if

it had little likelihood of affecting the verdict). A different witness—Officer

Hardy—offered the same opinion as Tumage that the victim’s failure to

promptly report defendant’s conduct was typical for a victim of domestic

violence, and defendant does not challenge that testimony on appeal. Tr 485-

86; see State v. Blaylock, 267 Or App 455,472, 341 P3d 758 (2014)

(erroneously admitted evidence is harmless if it is “not ‘qualitatively different’”

than other unchallenged evidence) (quoting Davis, 336 Or at 34).

ANSWER TO SECOND ASSIGNMENT OF ERROR

The trial court did not plainly err in failing to strike, sua sponte, Officer

Hardy’s testimony that the victim “seemed like a girl that—that didn’t know

what else to do, and so she’s finally coming to the police but didn’t want

[defendant] necessarily to get into a bunch of trouble.”

ANSWER TO THIRD ASSIGNMENT OF ERROR

The trial court did not plainly err in failing to strike, sua sponte, Officer

Hardy’s testimony that, when he first responded in this case, his interactions

with the victim led him to think that “this was a big deal, that this was a big 

case, that bad things happened, and we needed to step in and save this girl[.]”
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ANSWER TO FOURTH ASSIGNMENT OF ERROR

The trial court did not plainly err in failing to strike, sua sponte, Officer 

Hardy’s testimony that, in his opinion, “there was a lot of minimization about

what actually occurred.”

A. Combined Preservation

Defendant concedes that these claims of error are not preserved.

B. Combined Standard of Review

As noted, the question whether testimony constitutes impermissible

“vouching” is one of law. Black, 289 Or at 261; see also State v. Hunt, 270 Or

App 206, 210, 213, 346 P3d 1285 (2015). However, because these claims of

error are not preserved, the rules governing plain-error review also apply. 

Beyond showing that the issue is one of law, defendant also must establish that 

the asserted error is “not reasonably in dispute” and that it “appears on the 

record, meaning that” this court “need not go outside the record or choose

between competing inferences to find it.” Hunt, 270 Or App at 210 (quoting 

State v. Brown, 310 Or 347, 355, 800 P2d 259 (1990)). And even if defendant

establishes plain error under those principles, this court must still decide

whether to exercise its discretion to correct the error. Id.

COMBINED ARGUMENT

Defendant’s second through fourth assignments of error argue that the 

trial court plainly erred in failing to strike sua sponte three separate portions of
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Officer Hardy’s testimony. In defendant’s view, the challenged portions of

Hardy’s testimony impermissibly vouched for the victim. Defendant’s claims

fail because the challenged testimony was not “true vouching” evidence, so the

trial court did not plainly err in failing to strike it sua sponte.

A. Background

Officer Hardy was one of the officers who responded to Klein’s

apartment on the day police took defendant into custody. Tr 477. While two

officers made contact with defendant, Hardy contacted the victim. Tr 478.

Hardy described the circumstances and his interaction with the victim as

follows; the portions defendant challenges are emphasized:

I walked into the apartment. It was like walking into a 
hurricane. {The victim] was crying, she was sobbing, she was 
pacing back and forth, she appeared to be fearful. I was trying to 
calm her down to try to figure out what was going on. [Klein] was 
back in the living room sitting on the couch. I had to make sure 
that he put his gun away while trying to corral [the victim]. She

He hurt me, and if he gets in here he’s going to
* * *

* * * “was saymg 
hurt [Klein].
I’m like, “What’s—what’s going on? You said he hurt you. 
What’s going on?” And she just kind of blurts out, “I’ve been 
running for a month,” or something along those lines, “away from 
my family. He’s my boyfriend,” or, “my ex-boyfriend. He’s 
really good friends with my brother. He’s abused me. I can’t get 
away from him because he’s friends with my family. My family 
doesn’t know where I’m at,” on and on and on. ‘He choked me. 
He choked me for 12 seconds.’ * * * ‘and he’s hurt me.’ And then

»> * * * I finally get her to stop for a second, and

at that point she pulled down her shirt a little bit and I saw red 
marks around her neck and I saw bruises on her shoulders. And in
the midst of all that, [Klein] blurted out, “He kidnapped her.”
* * *
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* * * * *

[The victim] turned around and said, “Stop. You know, I 
don’t want”—she basically said, “I don’t know why I’m telling 
you this. I don’t want him to get in trouble, but I don’t want to get 
abused anymore.” She seemed like a girl that—that didn’t know 
what else to do, and so she’s finally coming to the police but didn’t 
want [defendant] necessarily to get into a bunch of trouble.

Tr 479-80 (emphasis added).

Hardy “continued to talk with [the victim] about what had happened, and 

she went through a long list of things.” Tr 480. Hardy “finally got her to kind 

of calm down,” but then “her mother showed up into the house. And then it just 

spun hack up again, and her mom was just as spun up as she was.” Id.

Hardy eventually “pulled [the victim] aside and tried to talk with her

the different things that* * *some more.” Tr 481. She continued “explaining 

had occurred” and Hardy asked her, “Did he rape you?” Tr 482. “And at that 

point it was the first time she went silent, and she looked down, and there was 

about 10 seconds of silence, and then she said no.” Id. In the context of that 

testimony, the prosecutor asked Hardy “What was going through your head?”

Id. Hardy responded,

That this was a big deal, that this was a big case, that bad things 
happened, and we needed to step in and save this girl is what was 
going through my mind.

Id. (emphasis added).
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Hardy then reviewed his training and experience in domestic violence

investigations. Tr 483-84. After doing so, Hardy resumed his prior testimony

that, in his opinion

there was a lot of minimization about what actually had occurred. I was 
really trying to build rapport with her so she could trust me, I could help 
her feel safe so that she could try to divulge what had happened to 
someone she trusted and know that she’s in a safe place. And I felt that 
when she told me no, that she specifically minimized a sexual assault that 
had occurred.

Tr 485 (emphasis added).

Defendant argues that the trial court plainly erred in failing sua sponte to

strike as impermissible vouching the three portions of Hardy’s testimony

emphasized above. First, Hardy’s statement—in the context of the victim

disclosing some of defendant’s conduct but directing Klein not to volunteer

information—that the victim “seemed like a girl * * * that didn’t know what

else to do, and so she’s finally coming to the police but didn’t want [defendant]

necessarily to get into a bunch of trouble.” Second, Hardy’s statement—in the

context of the victim’s hesitation and denial that defendant had raped her—that

“this was a big deal, that this was a big case, that bad things happened, and we

needed to step in and save this girl[.]” And third, Hardy’s statement—again in

the context of the victim’s denial that defendant had raped her—that “there was

a lot of minimization about what actually had occurred.”
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Defendant’s argument fails because those statements are not “true

vouching,” so the trial court did not plainly err in failing to strike them sua 

sponte. And even if the trail court plainly erred, this court should decline to

correct the error.

The challenged portions of Hardy’s testimony do not constitute “true 
vouching,” so the trial court did not plainly err in failing to strike 
them sua sponte.

As explained above, no witness may comment on the credibility of 

another witness. Middleton, 294 Or at 438. “‘[T]rue’ vouching” evidence is

B.

“one witness’s testimony he or she believes that another witness is or is not 

credible, which a party offers to bolster or undermine the veracity of that other

witness.’” Hunt, 270 Or App at 213 (quoting State v. Corkill, 262 Or App 543,

552, 325 P3d 796, rev den, 355 Or 751 (2014)).

A trial court has a duty to intervene sua sponte only when a witness’s 

testimony constitutes “true vouching.” Hunt, 270 Or App at 213. For example, 

in Hunt, this court held that the trial court did not plainly err by not striking a

witness’s statement that the victim’s description of the defendant “was just the

best of her knowledge at the time.” Id. at 212-13. As this court explained, 

“[vjiewed in context, the statement d[id] not comment on [the victim’s] 

credibility[.]” Id. at 213. Rather, it “explained] why [the witness] did not 

more intensely question [the victim] about [the] defendant’s physical
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attributes.” Id. “Put a different way,” this court continued, “the statement ‘did

not supplant the jury’s assessment of [die victim’s] credibility.’” Id.

So too here. None of Hardy’s challenged statements directly expressed

an opinion that the victim was telling the truth. Those statements were thus not

“true vouching,” and the trial court had no sua sponte duty to strike them.

Corkill, 262 Or App at 552-53. In context, Hardy’s statements did not

comment on the victim’s credibility, they explained his impressions of the

scene after responding to a 911 call about defendant banging on the apartment

door, and having no knowledge of prior events. And they explained why die

victim’s apparent conflict between reaching out for police help and getting

defendant in trouble led Hardy to believe that there may be significantly more 

to investigate in this case than the immediate circumstances surrounding the

911 call.

To the extent that the trial court erred in failing to strike Hardy’s 
statements sua sponte, this court should decline to exercise its 
discretion to correct the error.

C.

Even if the trial court plainly erred in failing to strike Hardy’s statements

sua sponte, this court should decline to correct the error for at least two reasons.

First, had defendant objected to those statements, the trial court could have

provided a curative instruction. See State v. Nguyen, 222 Or App 55, 66 n 4,

191 P3d 767 (2008), rev den, 345 Or 690 (2009) (declining to address

unpreserved claim because, had the defendant raised the claim at trial, the need
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for appeal might have been obviated); see also State v. Reynolds, 250 Or App

516, 536, 540,280 P3d 1046, rev den, 352 Or 666 (2012) (Haselton, C.J.,

concurring in part and dissenting in part) (appellants should not be able to 

obtain more favorable result in unpreserved posture than if they had preserved 

the claim of error). Or the prosecutor could have rephrased or withdrawn her 

questions, or Hardy could have rephrased his testimony. See State v. Cox, 337

Or 477, 500, 98 P3d 1103 (2004), cert den, 546 US 830 (2005) (if petitioner’s

counsel had objected to certain evidence, the state might have chosen not to

offer it).

Second, Hardy’s statements were likely harmless; they did not likely 

supplant the jury’s assessment of the victim’s credibility, as shown by the jury’s 

verdict acquitting defendant on a number of charges to which the victim

testified. Cf. State v. Kerne, 289 Or App 345, 349-52, _ P3d _ (2017)

(declining to correct plain error because it was harmless). That is especially 

true with respect to Hardy’s testimony about the victim’s minimization of 

events, because that statement related specifically to the victim’s denial that

defendant had raped her, and the jury did not find defendant guilty on that

charge.

ANSWER TO FIFTH ASSIGNMENT OF ERROR

Even assuming that the trial court erred in failing to deliver a concurrence

instruction on Count 6 (coercion), any error was harmless.
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PreservationA.

Defendant concedes that this claim of error is not preserved.

Standard of ReviewB.

This court reviews a trial court’s failure to deliver a jury concurrence

instruction for legal error. State v. Teagues, 281 Or App 182,187,383 P3d 320

(2016) (citing State v. Ashkins, 357 Or 642, 648, 357 P3d 490 (2015)). Because

this claim of error is unpreserved, however, the principles governing plain-error

review, discussed supra at 21, also apply.

ARGUMENT

Defendant’s fifth assignment of error challenges as plain error die trial

court’s failure to deliver a jury concurrence instruction on the coercion charge

of which the jury convicted defendant. But even assuming that the trial court

plainly erred, any error was harmless for the reasons explained in the Supreme

Court’s decision in Ashkins.

“Under Article I, section 11, of die Oregon Constitution, the requisite

number of jurors must ‘agree that the state has proved each legislatively defined

element of a crime.’” Teagues, 281 Or App at 188 (quoting State v. Pipkin, 354

Or 513, 527, 316 P3d 255 (2013)). That issue of “jury concurrence” arises in

‘“two conceptually distinct situations’”: (1) “‘when a statute defines one crime

but specifies alternative ways in which that crime can be committed’” and (2)

“when the indictment charges a single crime ‘but the evidence permits the jury
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to find multiple, separate occurrences of that crime.’” Teagues, 281 Or App at 

189 (quoting Pipkin, 354 Or at 516). Where, as here, a case poses the second of 

those scenarios, a concurrence instruction is required unless the state makes an 

election, confirmed by the trial court, that identifies for the jury the factual 

occurrence that is the subject of the charge. See Teagues, 281 Or App at 189

(citing Ashkins, 357 Or at 659)).

But the failure to give such a concurrence instruction, even in the absence 

of an election, is not always prejudicial. In Ashkins, for example, the defendant 

charged with one count of first-degree rape, one count of sodomy, and one 

count of unlawful sexual penetration, all involving the same victim. 357 Or at 

643.44. At trial, the victim testified to multiple, distinct occurrences of each 

offense, as well as other nonspecific and undifferentiated occurrences. Id. at 

644-46. The defendant requested a concurrence instruction, but the trial court 

refused to give it. Id. at 646-47. The jury convicted the defendant of all three

was

crimes. Id. at 647.

On review in that preserved posture, the Supreme Court concluded that 

the trial court erred in declining to give a concurrence instruction, since the 

evidence permitted the jury to find multiple separate occurrences of each charge 

and the state had not elected the specific occurrences to which each charge 

related. Id. at 659. But the court also concluded that the trial court’s error was

harmless. Id. at 660-63. In reaching that conclusion, the court explained that
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the victim’s “testimony was primarily nonspecific and undifferentiated;

although she identified some occurrences at particular locations, most of the

occurrences were described only generally, and without reference to a time

frame.” Id. at 662. The Supreme Court also emphasized that “[n]othing about

defendant’s theory of defense concerned particular occurrences of the sexual

acts described by [file victim].” Id. “Rather, defense counsel focused on

inconsistencies in [the victim’s] statements and the absence of physical

evidence to support the charges.” Id. “In sum,” the Supreme Court concluded,

there was evidence that [the] defendant committed multiple acts of 
rape, sodomy, and unlawful sexual penetration against [the victim], 
but there was nothing to indicate that, in evaluating the evidence to 
determine if those offenses had been committed, the jury would 
have reached one conclusion as to some of the occurrences but a 
different conclusion as to others.

Id. at 662-63.

Here, the trial court’s failure to deliver a concurrence instruction was

harmless for the same reasons. The pertinent coercion charge required the jury

to find that defendant

knowingly compelled] [the victim] to engage in conduct from 
which [she] had a legal right to abstain, by means of instilling in 
[her] a fear that if [she] refrained from the conduct compelled and 
induced, defendant would unlawfully cause physical injury to
[her].

ER-2; Tr 849. As in Ashkins, the evidence in this case pertinent to that was

largely nonspecific and undifferentiated. There was evidence of certain specific
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occurrences of threats by defendant, such as when defendant threatened to crash

his car and kill them both if the victim refused to be with him, Tr 325; or when

defendant initiated sex in the basement of his parents’ house and told the victim

that if she screamed he would punch her teeth out, Tr 338. But the evidence 

also suggested ongoing, undifferentiated coercion throughout the entire episode,

including the nonspecific and implied threats accompanying defendant’s

statements that defendant was going to keep the victim in the bam for a month,

Tr 341; when defendant told the victim to return within 10 minutes from

Klein’s apartment the following day, Tr 370-71; or when the victim rejoined

defendant after her work shifts, Tr 382.

As also withAshkins, defendant’s theory of defense did not “call[] into

question [the victim’s] description of any particular occurrence.” Cf. Ashkins,

357 Or at 662. Rather, defendant focused on the victim’s credibility,

inconsistencies in her testimony, and her history of substance abuse in

suggesting that the entire episode was “just four wild days” after defendant and

the victim got “back together, and “something is off with [the victim’s]

perception of reality[.]” Tr 921; see also Tr 897, 910, 922 (“I don’t know if it’s

too much drug use, something is wrong with her, or she just lies for no reason”;

“[Something is off with her and this was just a these two got back together and

did whatever they were going to do for two days and she does not recall events

accurately.”)
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In light of that, and as with Ashkins, “there was evidence that defendant

committed multiple acts” of coercion against the victim, “but there was nothing

to indicate that, in evaluating the evidence to determine if’ defendant

committed that offense, “the jury would have reached one conclusion as to

some of the occurrences but a different conclusion as to others.” Cf. Ashkins,

357 Or at 662-63. As a result, the trial court’s failure to deliver a jury 

concurrence instruction on the coercion charge was harmless.4

ANSWER TO SIXTH ASSIGNMENT OF ERROR

The trial court did not plainly err in instructing die jury on Count 5, first-

degree kidnapping.

PreservationA.

Defendant concedes that this claim of error is not preserved.

B. Standard of Review

This court “review[s] unpreserved claims of instructional error in

criminal cases ‘pursuant to the court’s traditional plain error doctrine,”’

*lnMellerio v. Nooth, 279 Or App 419,435-36, 379 P3d 560 (2016), this 
court held that the failure to deliver a concurrence instruction on coercion 
charges was not harmless because the evidence disclosed distinct factual 
occurrences of coercion. This court distinguished Ashkins on the basis that, in 
Mellerio, “there were potentially significant circumstantial and evidentiary 
distinctions between the [] factual scenarios” that potentially supplied the basis 
for the coercion convictions. This case is more like Ashkins, however, and 
there are no “potentially significant circumstantial and evidentiary distinctions 
between” the various factual occurrences of coercion in this case.
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discussed supra at 21. State v. Simonsen, 275 Or App 154,157, 364 P3d 702 

(2015) (quoting State v. Vamomum, 354 Or 614, 629, 317 P3d 889 (2013)).

ARGUMENT

Defendant’s sixth assignment of error argues that the trial court plainly 

erred in instructing the jury on Count 5, the charge of first-degree kidnapping 

alleging, in part, that defendant “secretly confme[d] [the victim] in a place

where she was not likely to be found[.]” ER-2; see also ORS 136.225(l)(b) and 

ORS 136.235 (collectively defining first-degree kidnapping in that way). As

pertinent to that charge, the trial court instructed the jury that “the state must 

prove beyond a reasonable doubt” that defendant, “secretly confined [the

victim].” Tr 848; eTCF 72 (emphasis added).

Defendant contends that the trial court plainly erred because it omitted 

the remainder of the statutory phrase “* * * in a place where the [victim] is not

likely to be found.” See ORS 163.225(l)(b). Defendant’s argument fails to

establish plain error, however, because it is at least plausible that the court’s 

instruction requiring the jury to find “secret confinement” adequately informed 

the jury regarding that element of first-degree kidnapping. The asserted error is 

therefore not “obvious,” so defendant has failed to establish plain error. See

Simonsen, 275 Or App 159 (a “reasonable dispute” as to whether the trial court

committed instructional error forecloses plain-error review). At a minimum,

any error is sufficiently harmless to be unworthy of correction by this court.
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Defendant has failed to establish plain error.

A trial court must instruct the jury on “all matters of law necessary for its

A.

information in giving its verdict.” State v. Gray, 261 Or App 121,130, 322 P3d

1094 (2014) (citing ORCP 59 B). Given that defendant failed to preserve this

claim of error, the question in this case is whether the trial court “obvious[ly]”

failed to instruct the jury on “all matters of law” when it instructed the jury that

it had to find that defendant “secretly confine[d]” the victim, but omitted the 

phrase “in a place where [she was] not likely to be found.”5

It is not obvious that the trial court erred. In State v. Parkins, 346 Or

333, 342, 211 P3d 262 (2009), the Supreme Court explained that word

“secretly” in ORS 163.225(l)(b) means “kept from knowledge or view." Id. at

5 Defendant suggests that the trial court omitted an entire, independent 
element of first-degree kidnapping from its instructions. But the phrase 
“[s]ecretly confines the [victim] in a place where die person is not likely to be 
found” appears to set out a single element of first-degree kidnapping. See 
ORS 163.225(l)(b) (setting out that element in one single phrase); cf. State v. 
Pipkin, 354 Or 513, 522, 316 P3d 255 (2013) (concluding that the single phrase 
“enters or remains unlawfully” is a single element of burglary crimes). At a 
minimum, it is not obvious that the phrase “in a place where the person is not 
likely to be found” is an element unto itself. The Supreme Court in State v. 
Parkins, 346 Or 333, 337,211 P3d 262 (2009), referred to “the ‘secretly 
confined’ and ‘place not likely to be found’ elements of ORS 163.225(1)(b)” in 
the plural, but only in relation to discussing this court’s decision in State v. 
Montgomery, 50 Or App 381, 386-87, 624 P2d 151 (1981), which considered 
“secretly confined” and “place not likely to be found” separately. Neither 
Parkins nor Montgomery purport specifically to address whether the phrase 
“[s]ecretly confines die person in a place where the person is not likely to be 
found” sets out one or more independent elements of a kidnapping charge.
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342 n 2 (emphasis added). That is, the phrase “secretly confines,” on its own, 

means to confine a person in such a way as to “keep [them] from knowledge or

view.” See id. A person confined in a manner as to be “ke[pt] from knowledge

or view” would seem necessarily to be confined in a place “where [she] is not

likely to be found.” See id.; see also State v. Cloutier, 351 Or 68, 97-98, 261

P3d 1234 (2011) (“[A] proposed interpretation of a statute [that] creates some

measure of redundancy is not, by itself, necessarily fatal. Redundancy in

communication is a fact of life and of law.”).

In light of that, the jury in this case was instructed that it had to find that

defendant confined the victim in a manner to keep her from knowledge or view.

Parkins, 346 Or at 342 n 2. It is difficult to understand how the jury was

nonetheless deprived of a full understanding of the law without the remainder

of the statutory phrase. At a minimum, the trial court’s instruction plausibly 

informed the jury of “all matters of law necessary for its information in giving

its verdict,” Gray, 261 Or App at 130, so defendant has failed to establish that

the trial court’s instruction constituted plain error. See Simonsen, 275 Or App

159 (a “reasonable dispute” as to whether the trial court committed instructional

error forecloses plain-error review).
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B. Even if the trial court plainly erred, this court should decline to 
exercise its discretion to correct the error.

Alternatively, even if the trial court plainly erred in instructing the jury

on Count 5, this court should decline to exercise its discretion to correct the

error, for the same reasons explained above. That is, given the likelihood that

the phrase “secretly confined” adequately conveyed to the jury the legal

requirements of the first-degree kidnapping charge, any error in instructing the

jury on that charge was sufficiently harmless to be unworthy of correction by

this court. Cf. Kerne, 289 Or App at 349-52 (declining to correct plain error in

omitting a required element of a charge because other instructions adequately

posed for the jury the same question that the omitted element would have 

posed).6

ANSWER TO PRO SE ASSIGNMENTS OF ERROR

Defendant’s pro se assignments of error and supporting arguments

identify no basis for reversal.

6 Defendant suggests that, if the trial court erred in instructing the jury on 
Count 5, this court must employ the federal harmless error standard in assessing 
whether the error requires reversal. But, because defendant’s claim of error is 
unpreserved, that is not so. See State v. Zavala, 276 Or App 612, 619-20, 368 
P3d 831 (2016), rev’d on other grounds, 361 Or 377 (2017) (where “a federal 
constitutional error is presented to [this court] in an unpreserved setting, [this 
court is] not governed by federal harmless error analysis, but instead by our 
own state law rules as to whether an unpreserved error is one that can and 
should be reversed”).
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ARGUMENT

Defendant advances two assignments of error in his pro se supplemental 

brief. His first assignment of error appears to challenge the trial court’s denial 

of his request for oral argument on a motion he filed with the trial court. But 

defendant filed that motion after the notice of appeal was filed in this case and it 

does not appear to be one that the trial court had continuing jurisdiction to 

decide under ORS 19.270(5). Defendant’s first assignment of error thus 

identifies no basis for reversing the judgment from which defendant appeals.

Defendant’s second assignment of error appears to challenge the trial 

court’s issuance of a search warrant ex parte. But that is the appropriate 

procedure for issuance of a search warrant. See ORS 133.545 and 

ORS 133.555 (setting out procedures for obtaining a search warrant, and noting 

(in ORS 133.555(4)) that, “[u]ntil the warrant is executed, the proceedings upon 

application for a search warrant shall be conducted with secrecy appropriate to 

the circumstances”); see also State v. Swain, 13 Or App 600, 604 n 1, 510 P2d

1341 (1973), rev’d on other grounds, 267 Or 527 (1974) (recognizing ex parte

nature of search warrant application). If defendant wished to challenge the 

search warrant, he needed to pursue motions to controvert and to suppress

before trial. See ORS 133.693. He did not.

Defendant’s supporting arguments do not appear to correspond to the 

substance of those pro se assignments of error, and the state is generally unable
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to discern the nature of defendant’s arguments. In the absence of a cogent 

analysis, this court should decline to reach them. See J.C. Compton Co. v.

Brewster, 187 Or App 709, 713, 69 P3d 719 (2003) (refusing to disentangle the

appellant’s arguments from the briefs and review the record to find support for

them); see also State v. Montez, 309 Or 564, 604,789 P2d 1352 (1990)

(appellate courts decline to address contentions in the absence of “focused

analysis”); cf. Briggs v. Lamvik, 242 Or App 132,142 n 9,255 P3d 518 (2011)

(this court is not “required to engage in a diogenean search for the truth” of a

party’s indecipherable contentions).

Defendant makes one argument that the state is able to discern. He

appears to seek relief because certain text messages between himself and the

victim’s mother show (in defendant’s view) that the victim’s mother

misrepresented the nature of their text conversation at trial. Specifically,

defendant suggests that the victim’s mother’s testimony misrepresented

defendant’s text messages as a confession to kidnapping, because the victim’s

mother texted defendant, “Did you lock up or tie up my daughter?” and

defendant responded, “I’m not perfect.” Tr 603-05. According to defendant,

the actual text messages show that the conversation happened slightly

differently, because his most immediate response to the victim’s mother’s

question was “no” and his comment about not being “perfect” came later. See

eTCF 362-68 (text messages). As the state understands defendant’s argument,
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that purported discrepancy between the victim’s mother’s trial testimony and

the actual text messages is the “fraud on the court” that defendant has raised in

a number of pro se filings.

One principal problem with defendant’s argument is that the victim’s

mother’s trial testimony in fact appears to have accurately described the text

message conversation. Contrary to defendant’s characterization, she testified

that she sent defendant a message asking if he was “holding my daughter

against her will” and that he responded, “No, it didn’t happen like that.” Tr

603. Again, later, the victim’s mother testified that she asked him “Did you

lock up or tie up my daughter?” and he responded ‘“It didn’t happen like that,’

or something like that” and then later responded, “I’m not perfect.” Tr 604. In

short, the jury heard that defendant’s immediate response to the victim’s

mother’s question was “No,” so the factual premise of his argument is absent.

Regardless, however, defendant made no objection to the victim’s

mother’s testimony, nor did he take any steps to impeach or clarify her

testimony regarding their text message conversation. There is no basis for this

court to grant defendant any relief on that ground now. This court should reject

defendant’s first and second pro se assignments of error.

CONCLUSION

This court should reject defendant’s first assignment of error because the

challenged portion of Detective Tumage’s testimony was not tantamount to
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stating that the victim was telling the truth. This court should reject defendant’s

second through fourth assignments of error because Officer Hardy’s testimony

was not “true vouching,” so the trial court had no sua sponte obligation to strike

it. This court should reject defendant’s fifth assignment of error because the

trial court’s failure to deliver a concurrence instruction on the coercion charge

was harmless under Ashkins. And this court should reject defendant’s sixth

assignment of error because it is not obvious that the trial court’s “secret

confinement” instruction failed adequately to instruct the jury on die legal

requirements of first-degree kidnapping. This court should affirm the trial

court’s judgment.
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DEFENDANT'S, PRO SE SUPPLIMENTARY RRIF.F

STATEMENT OF THE CASE

Jurisdiction

This court has jurisdiction pursuant to ORS 19.270.

Questions presented

I. Are ihe underlining iegai principles expressed in forum non conveniens applied to 

detendanf appellants Motion To Set Aside The Judgment On i he Merits Ln The Interest Of 

Justice, inconsistent with defendants rights vested under Art. I, Sec. 9 of the Oregon State 

Constitution and the 4th amendment of Ihe ITS. Constitution by and through the 14Ul?

2. Was the defendant not able to show the none existence of probable, cause. ER (104-07)

among the harm that a reasonable person would foresee, where statement's were omitted hased

on an ex parte proceeding and must a adversarial proceeding be held for the issuance of a search

warrant?

FIRST ASSIGNMENT OF ERROR

The trial judge erred when the judge denied an evidentiary hearing and oral argument on

defendant's, pro se Motion To Set Aside The Judgment For Fraud Upon The Court On Ihe

Merits In The Interest Of Justice.

Preservation of Error

In the caption on defendant’s “fraud-thercof motion".defendant requested oral argument

and an evidentiary hearing. Ex (43).

Page 1 of 5
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Standard of Review

♦♦♦we consider the original jurisdictional/dispositional judgment only. State v. N.L. 237 
Ore. App. 133,141; 239 p.3d 255, 260: (2010) - Abuse of discretion. We review the trial court's 
predicate legal conclusions “without deference to determine whether proper principles of law 
where applied correctly,” Rogers, 330 Ore. At 312, and its predicate factual fmdings-express or 
implicit-for any evidence in the record to support them. Espinoza v. Evergreen Helicopters 356 
Or 63. 376 p.3d 960, 993-994 (2016)

Argument

This court should consider the jurisdictional/dispositional “fraud-thereof motion”,order

under the procedural doctrine of forum non conveniens. Espinoza v. Evergreen helicopters 359

Ore. 63: 376 p.3d 960; (2016). Of course, this case involves a criminal defendant carrying the

burden under Frank v. Delaware 438 US 154, 57 L Ed 2d 667. 98 S Ct 2674 (1978), State v.

Wright.JR.. 266 Ore. 163,166: 511 p.2d 1223.1224; (1973). rather than a defendant in a civil

case moving to dismiss for forum non conveniens, but the procedural principles should be

applied consistently with defendants **fraud-thereof motion.”

Although the application of forum non convience is reviewed for abuse of discretion, as a

prerequisite to exercise of discretion, court must apply correct legal standard for determining

scope of that discretion. Defendant points to the denial of an evidentiary hearing and oral

argument as an implicit factual finding that defendant did not met his burden under Frank v.

Delaware. (1978) supra, and State v. Wright,JR.,(1973) supra.

Here the state did not earn its burden establishing the Court of Appeals as proper court to

provide adequate remedy for such fraud claim and the state's failure to display private and public

interest factors, after defendant met his substantive law burden under Frank v. Delaware 438 US

154, 57 L Ed 2d 667, 98 S Ct 2674 (1978), State v. Wright.JR., 266 Ore. 163,166; 511 p.2d

Page 2 of 5
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1223,1224; (1973). Also the trial court abused its discretion by failing to accept as true all well- 

plead allegations in “fraud-thcreof motion”, pointing to OEC 612 violation, ex parte proceeding 

violation, bad faith by police, the statement's of Jolene Walker and the relation of such to 

probable cause, duty of police to included Jolene Walker's statement's and to seize, test and 

analyze text evidence, Jolene Walker's statement's being known before presentation of affidavit 

in support of the search warrant and Honorable Judge Wittmaycr’s forsccability on defendant 

testifying at trial to rehut cell phone evidence. As a result, the trial court failed to give sufficient 

credit to all of defendant's claims and struck an unreasonable balance in weighing the relevant 

private and public-interest factors, such as Ex (108-122 ), leading to an outcome-dismissal of the 

“fraud-thereof motion” that was an abuse of discretion and appellate court is a not proper forum.

SECOND ASSIGNMENT OF ERROR

The Honorable Eric J. Bergstom erred in issuing a search warrant on November 16, 2014 

ai 5:28 am on a proceeding ex parte instead of on an adversarial proceeding.

Preservation of Error

At defendants timely motion for new trial, based on new evidence and jury misconduct, 

the Honorable Judge Wittmayer with respect to the new evidence of text messages and the 

liability of such evidence stated. Ex (107). Tr 1136. Within one year from the entering of the 

criminal Judgment, defendant Brand, pro se moved the court to set aside the judgment for fraud 

upon the court on the merits in the interest of justice. Ex <43-102 ). On the second claim relied on 

by defendant in his “fraud-thereof motion" asserted “That the prior judgment of the court on the 

new trial order is no longer equitable that the judgment should have prospective application, and
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upon such terms as are just.” Ex (43-44 ). By way of affidavit in support of the “fraud-thereof 

motibn” defendant in statement #3,10 and 11, made reference to forseeability. Ex (45-48). By 

memorandum defendant presented, “Defendant moves that the prior judgment of the court 

denying the new trial motion is no longer equitable that the judgment should have prospective 

application, and upon such terms as are just. ER (55)

Defendant in reply to state's response to the issue of preservation presented, 

short, reckless disregard of Jolene Walker’s statements in “bad faith” from the affidavit in 

support of the search warrant precluded adjudication of probable cause, because without the 

statements defendant could not have shown the none existence of an alleged self incrimination 

and probable cause.” ER (97)

“*** that in

Standard of Review

Foreseeability is a judgment about a course of events, a factual judgment that one often 
makes outside of any legal context. It therefore ordinarily depends on the facts of a concrete 
situation and, if disputed, is decided as an issue of fact. Fazzolari v. Portland School Dist. NO. 1J 
303 Or 1,4; 734 p.2d 1326,1328, (1987)

As our prior decisions teach, it is the general nature of the harm at risk, not the precise 
nature of the harm suffered bv a particular victim, that controls the analysis. Piazza v. 
Kellim,360 Ore. 58,87,377 p.3d 492, 509; (2016).

Argument

Judge Wittmayer acting as gatekeeper made a foreseeability judgment about the risk of

defendant not testifying at trail in regards to the liability of the new evidence. Ex (107) Based on

the “fraud thereof motion” it would be inappropriate to define the risk as being defendant 

testifying in trail to rebut Jolene Walker's statement's as the Judge observed. The risk of 

defendant testifying would also be to broad because it would encompass risks outside the theory

Page 4 of 5



'

of liabiiil) and evidence offered. Likewise to narrow because it doesn't account for a rule oi law. 

that if h> pothetieaily Jolene Walker’s statement's were included defendant would/could have 

asserted urt.l sec. 9 OR. Con.,4"’ amendment grounds w ithout denigration of his art . 1 sec. 12 OR, 

Con.. 5"' amendment rights in a pursuing trial Simmons \ I'.S.. 390 U.S. 377.389-94. 88 S Ct 

967. i9 L Fd 2d 1 247 (1968) Based on defendant's “Iraud-thereof motion" the theory and 

supporting evidence were related to an ex parte issuance of a search warrant, the risk of harm 

was in reference to an ex parte proceeding and courts have consistently recognized harm of 5lh 

amendment rights in that risk. Also there was countervailing evidence to SWT liberty interest.

CONCLUSION

i nder the first error the court should assign counsel and remand for further proceedings

{ nder the second error the court should set aside the judgment for fraud upon ihe coon

and declare that all search warrants be issued on an adversarial proceeding.

Rcspectfulh submitted.
Af'w ’3«wt _'<• /?\ Ai

K. V_ /

austin cali.ahan brand
Snake River Correctional Institution 
111 Stanton hlvd.
Ontario. OR 97914
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EXCERPT OF RECORD INDEX

Search warrant. ER-36-41

Judgment new trial, transport, stay. ER-42

Motion To Set Aside The Judgment For Fraud Upon The Court On The Merits In The

Interest Of Justice ER-43-89

Letter of transmittal and compliance with ORAP 8.25 ER-90

State's responds to Fraud-thereof Motion, ER-91-94

Defendant's reply to state's response ER-95-102

Judgment fraud-thereof Motion. ER-103

Transcript (pages 604-05), ER-104-105

Transcript (page 933), ER-106

Transcript (page 1136), ER-107

Motion for counsel ER-108-109

Order on counsel .ER-110

Motion for counsel ER-111-113

Order on counsel ER-114

Motions and orders in relation to fraud-thereof motion. ER-115-122
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To seize or swab any items of evidence that are believed to contain DNA evidence;
3

Any and all trace evidence including, but not limited to blood, saliva, semen, and other 
body fluids containing DNA;

4

5
fc

Any and all latent fingerprints or palm prints or items that possess latent or palm prints;7

8

9 Any and all blankets consistent with, but not limited to, a dark and light blue in color 
blanket;10

ii
Any and all cell phones and cell phone accessories, specifically for stored contacts and 
the contacts related information to include the contacts phone numbers, incoming calls, 
outgoing calls, incoming text messages, outgoing text messages, recent calls, voice 
messages, stored electronic documents, stored incoming pictures and videos, outgoing 

pictures and videos, stored pictures and videos, and any other stored electronic data on 

(he phone;

12
i

'! -1
1.5

,i fc.

J !,

Any photographs, images, videos in any type of format including, but not limited to 

digital, 35mm or VHSr>

21
A purse consistent with, but not limited to, a 'Betsy Johnson’ purse with red and pink 

hearts on its exterior;2 3

Any and all ownership documents pertaining to the vehicle:

;
All items of identification including, but not limited to items such as letters, bills, rent 
receipts, checks, driver's licenses, hotel receipts, notes, and diaries;

2 V
' n

i.

Any and all hand written, typed, or digital note?..

:1
Any and all evidence related to a vehicle crash and/or hit and run;

Warrant - Page ? of 3
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IN THE CIRCUIT COURT OF THE FTATF OF OREGONi

FOR THE CC'UNTV OF MULTNOMAHV

FTA.TE OF OREGON )A

REARCH WARRANTr.
!■•• MULTNOMAHCCUW'-YL-

If: THE NAME "F THE fTATF OF OREGONR

TO ANY POLICE OFFICER IN THE STATE OF OREGON, GREETINGS: You
r.rt- hereby common-led to s-r-arr.h a r. 'i > zo *■ he ini1 owing:1 :

• The person of An stir Ce.' . atari Frand, a whirr- male born or. October 
IRfiR, who bar, -.r ci ...~or. dr . vo.: ' s 11 cense number of "f. 3?3i7.

:
H-hi-l

r' :c.-:.ie low enforcementr Further, i r r my An 
a no: nor. .aw enfc.r cem.-'iV-

Y FiO.c:,
a • • i- h '*• r i ■* * h ■on t c.

oearch f or, s^izc- and then test., ; - consnry, evidence of or 

informal - on crncerna ng the conur.i s t: 1 on of t r.e erf me (s- of OR 3
titled Rape . r, m Pi r: • Degree, ORc. 16.?.?‘IF. titled 

Fidnapping in \ he Fa rrt r ey-ree c.r.d/r-r 1 6? . 2'-' o t a t led Coercion; 
contrar.and, the fruit:;

ii
ithe- •: t j me, or things oincrwisc- 

criminally penrerned concern, ng I nt rc-mmi r:f '. o»- f the ur imo (*-. of 
R.-r.-i- j- the r;V::rr-c, rT dnnr r-' ru 1'. the F. rot Degree and -'•••r ! 
Coc-rci »r.; and ar-.v ;*tlv-i : h/:.: i ->.n--f- of the "time lo) of Rape l

in t.l-.c f-.rof i i<- g rc ~, K . dr.-app ■ n-'i : • 1. '•& F.rst Degree or \'.:>urv i or- .

And to photograph, document., seize, and analyze as applicable, 
using whatever force is reasonable and necessary, the following items:

!
!:. ?
i

To document or photograph the execution of the search, warrant by using digital cameras 
and/or any other video lecording devices:

.- 1

i
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M\
You are further directed to make return of this warrant to me within five (5) days after 

execution thereof.
i
2
3

This warrant may be issued any time day or night.
Hon. Eric J. Bergstrom

4
5
€ 5:20 AM, Nov 16, 2014

___2014, at A.M/P.M.Issued over my hand on1

8
/9

10
Judge of the Circuit Court of the 
State of Oregon for Multnomah County

11

12

!

t
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E!’ M ^Verified Correct Copy of the Original 10/31/2016

1
STATE COURT ADMINISTRATOR 

OCT 312016
__SUPREME COURT
__COUHt OF APPEALS
__DEPUTY FILED

2
;
i3

4

IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF MULTNOMAH

5

6 STATE OF OREGON )
) Case No. 14-CR-280217 Plaintiff, )
)' Defendant’s, Pro Sc 

Motion To Set Aside The Judgment 
For Fraud Upon The Court On 
The Merits In The Interest Of Justice

8
)v.
)9 AUSTIN CALLAHAN BRAND, )
)10 Defendant, Pro Se. ) (Oral Argument Requested) 

(Evidentiary Hearing Requested)11
i

12

13
1. COMES NOW, defendant, pro se, requesting

oral argument and estimates 30 minutes time needed, with official court reporting, and moves the 
court for an order to set aside the judgment for fraud upon the court, and upon the grounds and 
for the reason that there was extrinsic fraud in the affidavit in support of the search warrant. The 
Circuit court of the State of Oregon for the County of Multnomah has jurisdiction by virtue of 
Article VII (original), Section 9 of the Oregon State Constitution and ORS 19.270.

2. That the prior judgment of the court on the
17 new trial order is no longer equitable that the judgment should have prospective application, and 

upon such terms as are just.' The fraud as is herein contained violated defendant’s Article 1,
1 g Section 9 of the Oregon Constitution, 4th Amendment of the U.S. Constitution by and through 

the 14th amendment to the States and Article 1, Section 12 of the Oregon Constitution, 5th 
Amendment of the U.S. Constitution by and through the 14th amendment to the States.

3. Also proposing an order of transportation
2q under OUTCR 4.030 as the court may seem appropriate from defendant’s current DOC place of 

confinement to the County of Multnomah custody.
Defendant submits the attached affidavit in support and exhibits in support of this motion.

i

i

i

21

22
Dated this day of

23

AUSTIN CALLAHAN BRAND, pro se
SID#16137792
SRCI777 Stanton blvd.
Ontario, Oregon 97914

24
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1 y 2

2 POINTS AND AUTHORITIES

3 ORS 419B.923, (1) a, (7), (8)

4 ORCP 71 (A), (B), B (1), B (2), (C).

3 Article VII (original), Section 9, of the Oregon State constitution.

6 ORS 19.270 (1) e, (5) b.

Frank v. Delaware 438 US 154, 57 L Ed 2d 667, 98 S Ct 2674 (1978)

State v. Montigue 288 ore. 359; 605 p.2d 656; (1980)

9 State v. Wright 266 ore. 163; 511 p.2d 1223; (1973)

State v. Delong 357 ore. 365; 350 p.3d 433; (2015)

State v. Bailey 356 Or. 486; 338 p.3d 702; (2014)

12 State v. Wright, 315 Or. 124, 843 p.2d 436 (1992)

13 Mapp v. Ohio, 367 US 646, 81 S Ct. 1684 L Ed 2d 1081,(1961)

14 Wong Sun v. United States, 371 US 471, 83 S Ct 407, 9 L Ed 2d 441, (1963)

8

15

16

17

18

19

20

21

22

23

24
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF MULTNOMAH

2

3
)STATE OF OREGON
) Case No. 14-CR-280214
)Plaintiff,
) Affidavit in Support of Motion to 
) Set Aside Judgment for Fraud Upon 

AUSTIN CALLAHAN BRAND, ) The Court On The Merits In The
) Interest Of Justice

5 v.

6

)7 Defendant

8

I, Austin C. Brand, proceeding pro se, being first duly sworn hereby depose and say that:9

1. I am the defendant in the above cited cause.10

2. I have at no point in time waived my Miranda rights as a defendant.11

3. I did not testify as the defendant at the trial, but did testify at a preliminary12

hearing for state’s motion for prior bad acts and new trial motion.13
i

4. I have at no point in time gave consent to search nor be held in the custody of the14

State of Oregon.15

5. On November 15,20141 was not detained for a parole violation.16

6. I was not charged with a disorderly conduct in the above cited cause.17

7. During the course of the trial, the alleged victim’s mother testified. She indicated18

that she had a conversation with the defendant via text about whether or not he19

had kidnapped her daughter. A struggle of sorts ensued in which the mother tried20

to testify the reality of the text messages, in opposition to the mother’s original21

statements to detectives of the defendant in answer, had texted to her that he •22

wasn’t perfect. There upon the state unlawfully used Oregon Rules of Evidence 

612 Refreshing Witness Recollection and asked, “Do you remember telling the

23

24
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-n, a*
2

detectives that you said - - you asked him, ‘Did you tie her up and lock her up?’ 

And he texted you back and said, quote, ‘I’m not perfect’” Mother testified

1

2

“yes”.

8. In the subsequent state’s closing argument the state argued that the defendant has 

presented no evidence and then in immediate succession referenced the text 

message conversation between the victim’s mother and defendant in which the 

state argued an admittance of the crime charged on behalf of defendant in

3

4

5

6

7

8 conjunction with the text messages.

9. Evidence as is therein contained in defendant’s Motion for New Trial, text9

messages are in fact not an admittance of the crime charged and are exculpatory10

in nature of innocence (See Exhibit 101).11

10. As being in attendance at the hearing on defendant’s Motion for New Trial, the12

Honorable Judge Wittmayer made a judgment on the motion for new trial and 

drew a nexus between the text message evidence and the inference that defendant 

should have testified to the text messages as therein contained were defendant’s 

statement’s thus knowledge of statement’s and a rebuttal as defendant’s testimony

13

14

15

16

would therein contain.17

11. Statements of Jolene Walker to detectives, that, she had text defendant, “did you18

tie her (Sarah Walker) up and lock her up?” and he (defendant) texted Jolene 

Walker back and said, “I’m not perfect” were recklessly disregarded in “bad 

faith” from the affidavit in support of the search warrant by affiant Charles

19

20

21

Skeahan DPSST # 41834 in violation of an ex parte proceeding and the rules, -22

therein. Statements of Jolene Walker were known to affiant on November 15,23

2014 prier to the presentation of the affidavit in support of the search warrant.24
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This precluded defendant adjudication of probable cause before a magistrate in 

violation of Article 1, § 9 of the Oregon State Constitution and the 4th 

Amendment to die U.S. Constitution by and through the 14* Amendment to the 

States and was fraud upon the court

12. Phone-text message evidence of important potential value was known and was the 

basis of knowledge (See Exhibit 103, pg. 10-11, 334-340, andpg. 11 342-358), in 

the Affidavit in Support of search warrant. Phone-text message evidence per the 

requirement of Affidavit in Support of search warrant, and search warrant was not 

seized, tested or analyzed (See Exhibit 101) as represented and concern was not 

held for the destruction of evidence.

13. Fraud was the "but for” cause of the courts judgment on the motion for new trial, 

and defendant being compelled to testify in violation of Article I, §12, of the 

Oregon Constitution, U.S. Constitution, Article I § 5 by and through the 14 

Amendment to the States.

14. In attendance at my sentencing the state, possibly as an ethics requirement, on 

record acquiesced that Sarah Walker (victim) recanted.

15. In attendance at the hearing on defendant’s Motion for New Trial, the state, 

possibly as an ethics requirement, on record acquiesced that there was no lock on 

the door, that victim had multiple opportunities to leave during the course of the 

alleged crime, but was kept there with words.

16. A conversation between officer Frutiger and defendant occurred when police 

thereupon the arrest, before any knowledge of an alleged crime, officer

Frutiger learned defendant was a registered sex offender and told defendant he 

(Frutiger) "would do anything in his power to get defendant off the streets”.

1

2

3

4

5

6

7

8

9

10

11

12
th13

14

15

16

17

18

19

20

:21

22 were

23

24
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1
I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE BEST OF MY 

2 KNOWLEDGE AND BELIEF AND I UNDERSTAND THAT IT IS MADE FOR USE AS 
EVIDENCE IN COURT AND IS SUBJECT TO PENALTY UNDER PERJURY.

^ day of OC20^.3
Dated this

4
Respectfully submitted,

5

6
Austin C. Brand 
Sid No. 16137792
Snake River Correctional Institution 
777 Stanton Boulevard 
Ontario, OR 97914

7

8

9

10
State of Oregon

11 County of Multnomah ^^
SignetT^J^wup^o (or affirmed) before me on lO - , 201^ by .

13
OFFICIAL STAMP 

MARICELA M ROJAS 
NOTARY PUBLIC - OREGON 
COMMISSION NO. 928078 

MY COMMISSIONEXPIRESMWOBjMIB

m14 -Njntaryjgfofotic — State of Oregon 

15 MycomnuSsion expires

16

17

18

19

20

21

22

23

24

Page 4 of 4
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF MULTNOMAH

5

6

)7 STATE OF OREGON
) Case No. 14-CR-280218
)Plaintiff,
) Defendant’s, Pro Se
) Memorandum in Support of Motion
) to Set Aside the Judgment for Frand 
) Upon the Court On The Merits In The 
) Interest Of Justice
) (Evidentiary Hearing Requested)

(Oral Argument Requested)

9 v.
10
11 AUSTIN CALLAHAN BRAND,
12

)13 Defendant, Pro Se.
)14
)
)15

16
17

INTRODUCTION18
Defendant files this Memorandum in conjunction with the MOTION TO SET ASIDE19

20 THE JUDGMENT FOR FRAUD UPON THE COURT ON THE MERITS IN THE INTEREST

OF JUSTICE, he files in compliance with ORS 419 B.923 and ORCP 71.

In pertinent part, ORS 419 B.923 (1) Provides: Except as otherwise provided in this22
section, on motion and such notice and hearing as the court may direct, the court may modify or

23 set aside any order or judgment made by it. Reasons for modifying or setting aside an order or

24 judgment include, but are not limited to:

(1) (a)Clerical mistakes in judgments, orders or other parts of the record and errors in 
flie order or judgment arising from oversight or omission. These mistakes and 
errors may be corrected by the court at any time on its own motion or on the 
motion of a party and after notice as the court orders to all parties who have

26

27

Page 1 of 19 Defendant’s,pro se memorandum in support of motion for fraud upon the court
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appeared. During the pendency of an appeal, an order or judgment may be 
corrected as provided in subsection (7) of this section.

(7) A motion under subsection (1) of this section may be filed with and decided 
by the trial court during the time an appeal from a judgment is pending before an appellate court. 
The moving party shall serve a copy of the motion on the appellate court. The moving party shall 

5 file a copy of the trial court’s order or judgment in the appellate court within seven days of the 
date of the trial court order or judgment. Any necessary modification of the appeal required by 
the court order or judgment must be pursuant to rule of the appellate court.

1

2

3

7
(8) This section does not limit the inherent power of a court to modifying an order 

or judgment within a reasonable time or the power of a court to set aside an order or judgment 
9 for fraud upon the court.

10 .

8

ORCP 71 (A), (B), B(l), B(2), (c), apply to and regulate relief from judgment or order in 
11 criminal actions. The following portions of ORCP 71 are pertinent to defendant’s motion:

12 A. CLERICAL MISTAKES. Clerical mistakes in judgments, orders, or 
other parts of the record and errors therein arising from oversight or 
omission may be corrected by the court at any time on it’s own motion or 
on the motion of any party and after such notice to all parties who have 
appeared, if any, as the court orders. During the pendency of an appeal, a 
judgment may be corrected as provided in subsection (2) of section B of 
this rule.

13

14

15

16

17
B. MISTAKES; INADVERTENCE; EXCUSABLE NEGLECT; 
NEWLY DISCOVERED EVIDENCE, ETC.18

19
B. (1) By MOTION. On motion and upon such terms are just, the court 

may relieve a party or such party’s legal representative from a judgment 
for the following reasons; 
intrinsic or extrinsic), misrepresentation, or other misconduct of an 
adverse party;
reversed or otherwise vacated, or it is no longer equitable that the 
judgment should have prospective application. A motion for reasons (a), 
(b), (c) shall be accompanied by a pleading or motion under rule 21 A. 
Which contains an assertion of a claim or defense. The motion shall be 
made within a reasonable time, and for reasons (a), (b), and (c) not more 
than one year after the receipt of notice by the moving party of the 
judgment. A copy of a motion filed within one year after the entry of the 
judgment shall be served on all parties as provided in Rule 9B, and all 
other motions filed under this rule shall be served as provided in Rule 7. A 
motion under this section does not affect the finality of a judgment or 
suspend its operation.

B.(2) Whe.n Appeal pending. A motion under section A. or B. may be 
filed with and decided by the trial court during the time an appeal from a

20
(c) fraud (whether previously called

21 or a prior judgment upon which it is based has been.***

22

23

24

26

27
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judgment is pending before an appellate court. The moving party shall 
serve a copy of the motion on the appellate court within seven days of the 
date of the trial court order. Any necessary modification of the appeal 
required by the court order shall be pursuant to rule of the appellate court.

C. RELIEF FROM JUDGMENT BY OTHER MEANS. This rule 
does not limit the inherent power of a court to modify a judgment within a 
reasonable time *** , or the power of a court to set aside a judgment for 
fraud upon the court.

1
2 i

3
4
5
6
7

PROSE
Johnson v. premo 355 Ore. 866; 33 p.3d 288; 2014 Ore. LEXIS 627 
Church v. Gladden, 244 Ore. 308.417 p.2d 993 (19661:

8
9

10 (1) (a) Defendant Brand, asked his counsel to file a motion seeking the same relief as 
11 stated herein this motion for fraud upon the court on the merits in the interest of justice, (b) 

Appellate Counsel explicitly declined to do so, as an ethics requirement and attorney of Record 
David J. Culich has not answered calls for representation. (2) Defendant Brand, pro se, has a 

13 good faith belief that counsel’s failure to file the requested motion results from counsel’s failure 
to render suitable representation. (3) Defendant wrote and called multiple times for 
representation of attorney of record David J. Culich to no avail. The Judgment of the court is a 

15 “nisi” and defendant must show cause why it should be withdrawn.
16
17

Jurisdiction18
19

ORS 19.270 Appellate jurisdiction of Supreme Court and Court of Appeals; trial 
court jurisdiction to enter appealable judgment20

21 (1) The supreme court of the Court of appeals has jurisdiction of the cause when the 
notice of appeal has been served and filed as provided in ORS 19.240,19.250 and 
19.255. The trial court may exercise those powers in connection with the appeal as are 
conferred by law, and retains jurisdiction in the matter for the following purposes:22

(e) Deciding a motion for relief from judgment under ORCP 71 B.23

24 (5) Notwithstanding the filing of a notice of appeal, the trial court has
jurisdiction: .

26
(b) To enter an order or supplemental judgment under ORCP 71 or ORS 19.275, 
107.105(4) or 107.452; and **>1!

27
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1
OREGON STATE CONSTITUTION 

ARTICLE VII (Original)
THE JUDICIAL DEPARTMENT

2
3
4 Section 9. Jurisdiction of circuit courts. All judicial power, authority, and 
5 jurisdiction not vested by this Constitution, or by laws consistent therewith, exclusively in 

some other Court shall belong to the Circuit Courts, and they shall have appellate jurisdiction, 
and supervisory control over the County Courts, and all other inferior Courts, Officers, and 

7 tribunals.

8

9
GROUNDS TO SET ASIDE THE JUDGMENT FOR FRAUD UPON THE COURT10

11
The grounds to set aside the judgment for fraud upon the court on the merits in the 

13 interest of justice are extrinsic fraud of statements recklessly disregarded in bad faith (of 

^ informant mother, Jolene Walker) from the affidavit in support of the search warrant. Jolene 

Walker’s original statement to detectives, that, she had text defendant, “did you tie her up and
16
17 lock her up?” and he (defendant) texted Jolene Walker back and said, Quote. “I’m not perfect.”
IQ

Non-disclosure of this information precluded defendant adjudication of probable cause before a

12

15

19
2Q magistrate.

Central to the constitutional guarantee is that the search may be made only if a judicial
oi

officer, not a police officer or prosecutor, is convinced by trustworthy information under oath

22 that there is probable cause for authorizing the search. Citing State v. Montigue,288 

Or.359,369;605p.2d 656; (1980).

23 Non disclosure of this information is extrinsic fraud as its not an issue at the trial level,

but a ex parte hearing pertaining to rights encompassing of Article 1, § 9 of the Oregon 

Constitution, 4th amendment of the U.S. Constitution.

26

27
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Dunldn v. Dunkin, 162 Ore. App. 500,505; 986 P.2d 706 (1999). “Wife argues that the
2

fraud that she alleged does amount to extrinsic fraud, because husband’s nondisclosure precluded

1

3
4 an adjudication of the parties’ interests in the 1989 disclosure case.”

That argument may not have been the dispositive issue for the courts ruling, but 

^ sufficiently exemplifies in subject matter of ORCP 71(C). That fraud was extrinsic to trial of a 

pre-dissolution case, where information was not disclosed in breach of a fiduciary duty. In the 

9 present case there is nondisclosure of statements of the mother (Jolene walker) from the affidavit 

^ in support of the search warrant, that was used to exploit and take advantage of article 1, section 

12 of the Oregon State constitution that is derived from the earlier violation of article 1, section 9
1Z

13 of the Oregon State constitution.

---------- Citing Slue Horse v.-Sistersof-Providence in Oregon; 1130re._App. ~82;86;'830-P.2d

5

7

8

!;
11

!

15
16 611; (1992).

“Since ORCP 71C was enacted, we have held that the inherent power to 
set aside a judgment is within the court’s discretion, but does not arise absent 
extraordinary circumstances such as fraud. Renniger and Renniger, 82 Or App 
706, 711, 730 P2d 37 (1986); Vinson, 57 OR App 355, 359, 644 P.2d 635, rev den 
293 Or 456 (1982). We have also said that “[t]he inherent power to modify a 
judgment recognized in ORCP 71C is limited to technical amendments and 
extraordinary circumstances, such as extrinsic fraud.” Adams and Adams, 107 Or 
A[[ 93, 96, 811 P2d 919 (1991).”

17

18

19

20

i21
Procedural posture

22
Because of the lack of criminal case law pertaining to ORCP 71 (c), defendant uses some 

23 civil case law as an adjunct to the enforcement of the criminal law. Citing United States v. Janis, .

24 428 US 433,463,96 S Ct 3021,49 L ED2d 1046, (1975).

“To be sure, the EUris case was a federal criminal proceeding and the present case is civil 

in nature. But our prior decisions make it clear that this difference is irrelevant for Fourth 

Amendment exclusionary rule purposes where, as here, the civil proceeding serves as an adjunct

Page 5 of 19 Defendant’s,pro se memorandum in support of motion for fraud upon the court
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1 to the enforcement of the criminal law. See Plymouth Sedan v. Pennsylvania, 380 US 693, 14 L

2 Ed 2d 170, 85 SCt 1246.”
3

In the matter of M.L. and R. L. Children D.H.S. v. T.L. 358 Ore. 679; (2016) the court in4
5 the footnotes portion of the case law, the court referenced ORS 419 B. 923 and the legislative 

" history in applicability to ORCP 71;

“In particular, the pertinent legislative history shows that the statute’s drafters imported 

9 several grounds for setting aside a judgment set out in ORCP (71), but intended not to limit the 

grounds to a “closed universe” of those that it enumerated. Tape recording, senate committee on 

^2 judiciary, HB 2611, Apr. 30, 2001, Tape 115, side B (statement of Michael Livington Oregon 

13 Department of Justice, Appellate Division).

The separation of the word “fraud” in 71(l)(c) from 71(C) in tells that it is a special 

proceeding in that it is a proceeding of the rules rather than the rules, but is inclusively 

17 applicable to 71(b)(1) for jurisdiction requirements and ORAP 8.25. see state v. Kurtz, 350 ore.
1 o

65, 75,249 p.3d 1271 (2011) (Terms such as “including but not limited to” typically convey an

7

8

11

14

15

19
2Q intent that the enumerated “examples be read in a nonexclusive sense”)

ORCP 71(C) when read under the authority of PGE v. Bureau of labor and Industries 317

21 ore. 606, 856 p.2d 1143 (1993), the text provides that:

Relief from judgment by other means22
Then the context, of, fraud give’s the reader an intent that there is some other means by

23 which the judgment is to be in this case set aside under a judge made rule.

In Boyd v. United States 116 US 616, 623,29 LED 746 (1886) the court found:24
It is, a maxim that consuetudo est optimus interpres legum; and another maxim that -

26 contemporanea expositio est optima et fortissima in lege.

27

Page 6 of 19 Defendant’s,pro se memorandum in support of motion for fraud upon the court



!

7

In Stone v. powell 428 US 465,500, 97 S Ct 3037,49 LED 2d 1067 (1976), Mr. Chief
2 Justice Burger, in a separate concurring opinion, talked about the wrong way the exclusionary

1

3
^ rule was going as evidence of guilt is excluded from trial, then referenced that the rule can be 

5 modified, from Judge Henry Friendly’s observation’s: “[t]he same authority that empowered the 

^ court to supplement the [fourth] amendment by the exclusionary rule a hundred and twenty-five 

years after its adoption, likewise allows it to modify that mle as the ‘lessons of experience’ may
7
8
9 teach.” The bill of rights as a code of criminal procedure, 53 calif L Rev 929,957-953 (1965).

10 Defendant moves that the prior judgment of the court denying the new trial motion is no
11 i
^2 longer equitable that the judgment should have prospective application, and upon such terms as 

13 are just.
14 Citing Jansen v. Atiyeh 96 ore. App.54,60; 771 p.2d 298; (1989): The court in Lubben v.
15
16 Selective Service Systems Local Bd. No.27, supra, 453 F.2d at 650, applied FRCP 60(b)(5) and

17 held that, for a decision to be “based on” a prior judgment within the meaning of that subsection,
18 «

i

the prior judgment must be a necessary element of the decision, giving rise, for example, to the j
19

cause of action or a successful defense.”20
Defendant met all requirements of the court for application of a new trial pertaining to

21 new evidence, but the court’s judgment that the defendant could have testified to the evidence is

22 the “But For” cause of the fraud upon the court.

Quoting State of Oregon v. Bailey, 356 Ore. 486,495; 338 P.3d 702,708: (2014)
23 The exclusionary rule applies not only to the “direct products” of unconstitutional

invasions of Fourth Amendment rights, but also to the indirect or derivative “fruits” of those 

invasions. See Wong Sun, 371 U.S. 471,484,83 S Ct407,9 Led 2d 441, (1963)(“The

26 exclusionary prohibition extends as well to the indirect as the direct products of such invasions.”

22 (citation omitted.)). In this context, the “indirect” fruit refers to “evidence [that] was acquired by

Page 7 of 19 Defendant’s,pro se memorandum in support of motion for fraud upon the court
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1 the police after some initial Fourth Amendment violation.” United States v. Crews, 445 U.S. 463, 

^ 471,100 S Ct 1244, 63 L Ed 2d 537 (1980) (emphasis in original).
3

Without the “bad faith” of the affiant leaving out an objective pertaining to the cell phone 

5 evidence in connection to Jolene Walker’s statement’s, evidence would have been discovered 

^ and defendant would not have been compelled to testify to the evidence as it would have been 

found as an objective in conjunction with the affiant’s basis of knowledge in the execution of the

4

7

8

9 search warrant.

10

11 Facts:

12 Defendant was tried before a jury on April 13, 2015 and a guilty verdict was rendered on 

April 20, 2015. The UCJ temporary sentencing order and entering of a judgment was on March 

15 25th, 2016. Defendant presented a motion for New Trial and Memorandum in Support of Motion 

^ for New Trial on April 1, 2016. Oral Argument for New Trial on record was held on April 25,

2016, where Judge Wittmayer made a judgment of why the Motion for New Trial should be
18
19 deemed denied. A rational nexus was evidenced from the “new evidence” of the text messages

20 and an inference was drawn that because these text messages were made by defendant, defendant 

2^ could have taken the stand in trial and testified to the text message, as therein defendant’s 

testimony contained would be a rebuttal. An order was entered denying Motion for New Trial,

22 denying motion for stay of execution and defendant to be transported to D.O.C.

Said text messages during the course of the trial, the victim’s mother testified. She 

indicated that she had a conversation with the defendant via text about whether or not he had
r\ A

kidnapped her daughter. A struggle of sorts ensued in which the witness tried to testify the reality 

of the text message thereupon the prosecutor unlawfully used ORE 612 statements used to
26

refresh witness’s memory and asked if witness told detectives that the defendant had text to her

13

17

23

27
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1 that he wasn’t perfect in reference to the conversation about whether or not he had kidnapped her
2

daughter. Witness testified “yes”. In the state’s subsequent closing arguments, the state argued 

that the defendant has presented no evidence and then referenced the text message conversation 

5 between the victim’s mother and defendant in which the defendant admitted to the alleged crime. 

^ The new evidence of text messages shows that it was not an admittance of guilt on defendants’ 

part (See Exhibit 101).

Detective Charles Skeahan put forward a statement (See Exhibit 103, pg.12,370-380), in 

^ which he “knew” evidence would be found by and through, “search, analysis, and seizure” of

3

!

7
8
9

11
12 affiant basis of knowledge of cell phone evidence and investigations {see Exhibit 103, pg.10-

13 11,334-358). The affidavit in support of search warrant had detective Charles Skeahan’s basis of
14 knowledge from his experience and credentials as a detective {see Exhibit 103, pg.1-2,10-36) 

that evidence of potential important value to the present case would be found in the black

17 Samsung smart phone exhibit 101 {see Exhibit 103 pg.10-11, 334-358) through a search analysis
18 and seizure of the below listed person, vehicle, residence, and it’s curtilage located within the 

2Q county of Multnomah and the county of Clackamas in the state of Oregon {see Exhibit 103, 

pg.12, 370-380). Affiant Charles Skeahan then went on to request the court to issue a search
O t

warrant for 8809 southeast 190th avenue, city of Damascus, county of Clackamas, state of

!

15

i
F

19
!

22 Oregon; A gray 2001 Mitsubishi mirage bearing Oregon license plate 621EYN and vehicle 

Identification Number JA3AY11 A91Uo44ol6; The person of AUSTIN CALLAHAN BRAND, 

a white male bom on October 7th, 1989 who has an Oregon driver’s license number of 7832317

24 {see Exhibit 103, pg.12, 380-392) for the following items; to document or photograph the

execution of the search warrant by using digital cameras and/or any other video recording- 
Of* devises; {see Exhibit 103, pg.12,390-394) cell phone incoming text messages, outgoing text 

27 messages, any and all hand written, typed, or digital notes, any and all evidence related to the
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•f V

10

1 crime(s) and to seize, test, and analyze those items (see Exhibit 103, pg.12-14, lines 398-404,

2 v420-422, 430-434). Affiant Charles Skeahan then requested permission to execute the prayed for
3
4 search warrant for any time day or night for the following reasons to prevent the destruction of

5 said evidence and that concern would be held for the destruction of contraband that may be

^ located within the above mentioned premises , should the officers be discovered prior to their 

entry of said premises (see Exhibit 103, pg. 14, 434-446). Then detective Charles Skeahan,

9 DPSST# 41834, affiant swore under oath or affirmation before the Honorable Eric J. Bergstrom

7

8

10 and stamped with a official seal by Lori L Schmit a public notary.

Detective Marciano and affiant had prior knowledge of the Samsung smart phone being

13 in use, although it had a “cracked screen” (Exhibit 103 pg. 7, line 236-238), but returned a chain

14 of title receipt or property receipt # 62258 from suspect (defendant), listed “broken” that was

11

12

15
,, seized under the search warrant issued from the affidavit in support, lo

The affiant gave false pretense in “bad faith” to the magistrate, with reckless disregard

18 for the truth, there is no statement included in the affidavit in support of the search warrant of

17

19
2Q Jolene Walker’s (the alleged victim’s mother) allegation that Defendant had admitted to the 

alleged crime in a text message, that was known to the officers before the presentation of the

21 affidavit in support of search warrant.

22

Basis of knowledge

23 ORS 131.005 (11) “probable cause” means that there is a substantial objective basis for 

^ believing that more likely than not an offense has been committed and a person to be arrested has 

committed it.

26 The term “substantial objective basis” is not legislatively defined, but, when it pertains to 

the grounds for a decision, a “basis” is a legal term which refers to the “[t]he reason or point that
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1 something (as a legal claim or argument) relies on for validity.” Black’s Law Dictionary 772 (9th

2 ed 2009); See Datt v. Hill 347 Ore. 672, 676, 227 P.3d 714 (2010) (describing legal meaning of 

“ground” as synonymous with “basis”).

The “basis” of “substantial objective basis” that is an element of “probable cause” 

^ and is synonymous with exhibit 101 that is symbolic of “basis”. “Basis” is at Exhibit 103, pg.ll, 

342-358, the following;

3
4
5

7
8

“I know that people will often time use cell phones to text message as a form of 
IQ communication. I know from experience that these messages can be used as forms of evidence.

I know from training and experience that names and phone numbers collected out of the memory 
11 of cell phones can provide investigators with information that could assist in the investigation 

they are currently working.
I know from training and experience that cellular telephones and their electronic address books, 

13 incoming and outgoing phone calls, text messages, photographs and similar items can contain 
valuable information including but not limited to phone numbers, photographs taken during a 
criminal act and text messages containing incriminating statements. Furthermore, I am aware that 

15 cellular telephones, their electronic address books, text messages, photographs and similar items 
j g can assist in determining the location of the cellular phone and/or caller at a particular date and 

time. I also know that cell phones often contain “apps” for social media which include, but are 
17 not limited to Facebook, Snapchat, and Twitter. That these types of ‘apps’ contain valuable 
lg information similar to images, communication and times of the images and communication 

which can be valuable evidence for the investigation being conducted.”

9

'!
19

And in Exhibit 103, pg.10-11, line 334-340:20
“I know from my professional experience as a police officer that often time’s people 

involved in criminal investigations document their criminal behavior. I have personally seen that 
suspect’s document in many ways to include, but not limited to: written letters, written notes, 
receipts, ledgers and writings on calendars. I also know that this type of evidence can be located 

22 on a computer, in a cell phone, on a person, within a home or a vehicle.”

j

The truth of the knowledge presented is by virtue of the affidavit and the various23
officers’) of their office and in the performance of official duties and by virtue of the application

24 for the search warrant (and to seize, test, and analyze the above mentioned items), an element of

2g knowingly to the extrinsic fraud. Phone text message-evidence was required to be seized, tested 

and analyzed in accordance with the affidavit submitted by Detective Charles Skeahan, but was !

27
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1 not because detective Charles Skeahan recklessly disregarded the truth pertaining to Jolene 

Walker’s statements. By Affiants own statements there was no information shown to support the 

Affiants suspicions that there would be evidence on the phone. Leaving the search warrant with 

5 out the other half of probable cause.

3

6

7
MISREPRESENTATION

8
Detective Skeahan personally represented a request to the court to issue a search warrant 

10 for the vehicle, residence, curtilage, and outbuildings and the defendant, Austin C. Brand, for the

9

11
following items;

To document or photograph the execution of the search warrant by using digital cameras13

14 and/or any other video recording devices;

Any and all cell phones and cell phone accessories, specifically for stored contacts and

17 the contacts related information to include the contacts phone numbers, incoming calls, outgoing 

1 8 calls, incoming text messages, outgoing text messages, recent calls, voice messages, stored

15

16

19
2Q electronic documents, stored incoming pictures and videos, outgoing pictures and videos, stored

pictures and videos, and any other stored electronic data on the phone;

21 Any and all hand written, typed, or digital notes,

22 Any and all evidence related to the crime(s)(see Exhibit 103, pg.12, line 390-394, pg.12, line 

398-404, pg. 13,420-422, pg.13, line 430-432.)

Permission was requested to execute the prayed for search warrant (in all its fullness and 

totality), (see Exhibit 103, pg.14, line 434-436). Concern was represented and was to be held for 

the great potential for the destruction of contraband that may be within the above mentioned 

premises, should the officers be discovered prior to their entry of said premises and were 

responsible to prevent the destruction of said evidence (see Exhibit 103, pg.14, line 440-446), but

23

27
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1 concern was not held and the officers’) was the very person(s’) perpetrating the miscarriage of
2 justice. The scope of the search warrant was not met when Detective Charles Skeahan failed to 
3

complete the actions he personally represented, in reliance of Exhibit 101, that was destroyed or 

5 suppressed, same, same. The court was reliant upon the basis of knowledge, representations’,

^ intensity of search represented, veracity of affiant and concern held for the great potential of 

destruction of evidence as an obligation and requirement of the affiant, to the detriment of 

9 defendant Brand and the interest of justice.

7
8 i

10
Veracity11

12
Present in the affidavit in support you have “probable cause” for a search warrant being13

14 delegated to the officer who is requesting the warrant (Detective Charles Skeahan DPSST #
15
jg 41834, affiant) who throughout the affidavit in support is not sworn to the statements of the

17 “victim informer” of “citizen informer”, but is vouching and filtering the unsworn statements and
18 reading police reports of the various different officers (Detective Dan Marciano, Detective Aaron
19
2Q Tumage, officer Mathew Hardy).

In state v. Montigue'288 ore. 359; 605 p.2d 656;(1980), the court ruled that the
21 informant’s veracity was presumed by revealing his name, but as in contrast when it is an 

22 affidavit of a prosecutor or police officer, Justice Douglas noted this in his concurrence in Mapp, 

367 US, at 670, 6 L Ed 2d 1081, 81 S Ct 2d 1081, 81 S Ct 1684,16 Ohio Ops 2d 384, 86 Ohio L 

^ Abs 513, 84 ALR2d 933, (1961) where he quoted from Wolf v Colorado. 388 US 25,42,93 L Ed

:

Self-scrutiny is a lofty ideal, but its exaltation reaches new24 1782, 69 SCt 1359 (1949);

heights if we expect a District Attorney to prosecute himself or his associates for well-meaning
r\ rr

violations of the search and seizure clause during a raid the District Attorney or his associates

« (

;

9 99have ordered.27
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State v Montigue, Supra, at {288 ore. 362} the court set the “two pronged” test of

2
veracity as follows:

1

3

4 1. The affidavit must set forth informant’s “basis of knowledge.”
5

2. The affidavit must set forth facts showing the informant’s “veracity,” either by6

7 showing:

8 a. The informant is credible, or
b. That his information is reliable.9

10

11
Defendant is only concerned with the veracity of the affiant.12
Citing Franks v. Delaware, supra, at [438 US 171] The deliberate falsity or reckless 

^ disregard whose impeachment is permitted today is only that of the affiant, not of any

13

15
jg nongovernmental informant.

An affidavit in support is a binary presentation of a detailed alleged situation (crime) and

18 a recital of facts that are in-the knowledge of affiant through years of police work. The “basis of

17

19
knowledge” of the affiant is at Exhibit 103, pg.10, 334-340, and pg.l 1, 370-380 of the affidavit20
in support of the search warrant. The veracity of the affiant is like a fail safe for the

administration of justice and is extremely important. The credibility of an affiant is

^ encompassing of the affiants years of background as a police officer as referenced earlier and of

the “good faith” or “bad faith” of the affidavits contents. The reliability of an affiant is his basis 

23 of knowledge and of the representations and concern held in the affidavits contents.

The veracity of the affiant in the present case comes insuffient or impeached as the 

affiant is leaving out Jolene Walker’s statements in violation of having that information put
24

26 before a magistrate for probable cause.

27
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Central to the constitutional guarantee is that the search may be made only if a judicial
2 officer, not a police officer or prosecutor, is convinced by trustworthy information under oath 

^ that there is probable cause for authorizing the search. Citing State v. Montigue,288 

5 Or.359,369;605p.2d 656;(1980).

Then exploits or takes advantage of that constitutional guaranty in defiance of affiants

1

3

6
7

“basis of knowledge” and representations as referenced earlier in this memorandum in support8
9 which is a brake down of affiants credibility and reliability.

10
11

ARGUMENT12
Affiant gave a false pretense with reckless disregard for the truth in the affidavit in13

14 support of the search warrant in bad faith, to the magistrate, concealing the objective to the black
15
jg Samsung smart phone of the mother’s (Jolene Walker’s) original statement that “did you tie her 

17 up and lock her up?” and he texted you back and said, quote. “I’m not perfect.”
18 These statements were known to the affiant before the affidavit in support was presented
19
2Q to the magistrate.

Whatever the judgment may be as to the relevancy of the alleged misstatements, the
21 integrity of the affidavit was directly placed in issue by petitioner in his allegation that the

22 affiants did not, as claimed, speak directly to Lucas and Morrison. Whether such conversations 

took place is surely a matter “within the personal knowledge of the affiant[s]Citing Franks v.
23 Delaware, Supra, at [438 US 164]

Because courts have been more troubled about authorizing searches on the hearsay24
statements of unnamed “police informants,” the reaction seems to {288 Ore. 370} be that when 

Of this problem is not presented, a judge needs no further assurance of the informant’s probable

27
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1 truthfulness before issuing a warrant. But this reflex is a patent non sequitur. Citing State v.

2 Montigue, supra, at {288 Or. 370).

This was also in violation of ORS 135.185 holding defendant to answer; use of hearsay
3

4
5 evidence, in part:

6 When hearsay evidence was admitted at the preliminary hearing, the magistrate, in 

determining the existence of probable cause, shall consider:

(1) the extent to which the hearsay quality of the evidence affects the weight it should be

7

8

9

10 given; and
11

(2) the likelihood of evidence other than hearsay being available at trial to provide the 

13 informant furnished by hearsay at the preliminary hearing.

Because the magistrate never had the opportunity to consider the evidence at the 

^ preliminary hearing to determine the existence of probable cause at the hearing as evidence was

17 not emitted in “bad faith” (concerning the mother’s original statements made to police), (see

18 State v. Wright, 315 Or. 124, 843 p.2d 436 (1992)

Leaving out information also violated the affiants oath, where in Franks v. Delaware,

Supra, at [438 US 165] In deciding today that, in certain circumstances, a challenge to a
01 warrant’s veracity must be permitted, we derive our ground from language of the Warrant Clause

22 itself, which surely takes the affiant’s good faith as its premise: “[N]o Warrants shall issue, but 

upon probable cause, supported by Oath or affirmation...” Judge Frankel, in United States v

23 Halsey, 257 F Supp 1002, 1005 <*pg. 678>(SDNY 1966), affd, Docket No. 31369 (CA2, June

24 12, 1967) (unreported), put the matter simply: “[W]hen the Fourth Amendment demands a

. factual showing sufficient to comprise ‘probable cause,’ the obvious assumption is that there will
n/r

be a truthful showing” (emphasis in original). This does not mean “truthful” in the sense that 

22 every fact recited in the warrant affidavit is necessarily correct, for probable cause may be
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1 founded upon hearsay and upon information received from informants, as well as upon
2

information within the affiant’s own knowledge that sometimes must be garnered hastily. But 

surely it is to be “truthful” in the sense that the information put forth is believed or appropriately 

5 accepted by the affiant as true.

Leaving out witnesses statements (mother, Jolene Walker) was intended to deceive the 

court and keep it blind to the potential value of the evidence leaving the court with a “naked 

9 power” (Black’s Law word 8th Ed.) over the assessment of probable cause. The court had no 

^ corresponding interest in the mother’s statement’s pertaining to probable cause and as the 

^2 identity and statements were not presented in the affidavit in support of search warrant. By 

13 reason of Mapp v. Ohio, 367 US 646,6 L Ed 2d 1081, 81 S Ct. 1684 (1961) that rule is

3

6
7
8

11

14 applicable to the States.

State v. Montigue, Supra, at {288 Ore. 371} The adequacy of the affidavit to allow the

17 issuing judge to believe the informant’s statements in the first place. McCray v. Illinois, 3 86 US

18 300,315, 18 L Ed 2d 62, 82 S Ct 1056, reh den 386 US 1042,18 L Ed 2d 616, 87 S Ct 1474

15
16

19
2q (1967), The court found in the dissent:

The police, instead of going to a magistrate and making a showing of “probable cause”
21 based on their informant’s tip-off, acted on their own. They, rather than the magistrate, became

22 the arbitrators of “probable cause.”

In Franks v. Delaware, Supra, at {438 US 156} the court set the threshold or hurdle for 
23 when a hearing is to be held: with reckless disregard for the truth, was included by the affiant in

24 the warrant affidavit, and if the allegedly false affiant in the warrant affidavit, and if the allegedly

false statement is necessary-to the finding of probable cause, the Fourth Amendment requires
fys-

that a hearing be held at defendant’s request.

27
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The statement’s of Jolene Walker were necessary to the finding of probable cause

2 because without the statements of Jolene Walker there was no objective to the search and the 
3

search was based only on police suspicion. The other half of probable cause was missing.

“But for” the cause of fraud upon the court defendant would not have been compelled to 

° testify and the judgment of the court.

1

5

7

8

CONCLUSION9

10
State v. Wright 266 ore. 163,166; 511 p.2d 1223; (1973), the court found:11

12 The reasoning of the opinion of the court of Appeals ran thusly: (1) defendant had the
13

burden of establishing the falseness of the facts set forth in the Affidavit for the warrant; (2)

15 there was no evidence submitted which tended to prove that the informant did not exist or that 

^ the information was unreliable and the affidavit, as well as the affiant’s in-court testimony,
17

indicated the informant did exist and that the information was reliable; (3) therefore, defendant18

19 did not carry his burden.
20 In the present case defendant has carried his burden. Defendant has established the falseness of

2^ the facts set forth in the Affidavit for the warrant (see Exhibit 103, pg. 10, at334-340, pg.l 1, at

342-358, pg.12, at 370-380, pg.12, at 388-394, pg. 12, at 398-404, pg.13, at 420-422, pg.14, at

22 430-434, pg. 14, at 434-436, pg. 14, at 440-444) in reliance of evidence submitted which proves

22 that the information was unreliable, and is misrepresented see Exhibit 101.

The primary meaning of “Judicial Integrity” in the context of evidentiary rules is that the 

24 court must not commit or encourage violations of the constitution, in the present case you have 

26 evidence suppressed by officer(s) in defiance of the “basis” of probable cause which was the 

primary ground relied on for validity by the court in the issuance of the search warrant. The

27
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1 focus of the evidence is actual innocents and the interest of justice all upon the Judicially created
2 exclusionary rule to sanction the affiant, various officers and the State’s Attorney (Amber 

Kinney) through its deterrent effect in the setting aside of the judgment against defendant. And 

5 defendant is serving two copies of this motion on the State, an extra for the affiant in the hopes 

^ of deterring future violations of this nature.

In State v. McDaniel, 115 Or 187, 194,231 Pac 965, 237 Pac 373 (1925) the court said 

9 that this constitutional provision is to be strictly construed in favor of the individual who invokes

3

7
8

10 its protection. The supreme Court of the United States similarly views the function of the Fourth
11
^2 Amendment, hi Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388,392,91 S Ct 

13 1999, 29 L Ed2d 619 (1971) that court noted that the Fourth Amendment “guarantees to citizens
14 of the United States the absolute right to be free from unreasonable searches and seizures *****
15
jg (emphasis added).

For the reason stated above, the court should set aside the judgment for fraud upon the17
18 court.
19
20

.2016.Dated October
21

i22 AUSTIN CALLAHAN BRAND
SED#16137792
SRCI
777 Stanton blvd.
Ontario, Oregon 97914

23

24

26

27
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF MULTNOMAH2 !
1

STATE OF OREGON AFFIDAVIT IN SUPPORT OF4! )

SEARCH WARRANT) ss.!
1

ORDER TO SEALCOUNTY OF MULTNOMAH )6I!

!1.8

I, Charles Skeahan, being first duly sworn on oath, hereby depose and say.10

! am a Police Detective employed by the City of Gresham Police Department, assigned 
as a criminal investigator to the Gresham Police Investigations Division. I am a sworn 
police officer and have been in excess of 10 years, i am currently assigned to the 
Gresham Police Department Special Enforcement Team (SET), which is charged with 
investigating crimes in Gresham and the Multnomah County area. These crimes 
include but are not limited to, Sex Crimes, Assault, Possession and Distribution of 
Controlled Substances and Property Crimes as defined in the Oregon Revised Statues.

I was assigned to the patrol division for over 5 years and during that time was also 
assigned as a Field Training Officer, training new Police Officers for in excess of three 
years. I was also assigned to the Trimet Transit Police Division for approximately 5 
years. I also hold a Firearms Instructor position with the Gresham Police Department 
after my certification with the NRA.

During my career as a police officer, I have become familiar with criminal investigations 
and the collection of evidence that support those criminal investigations. In my 10 years 
as a police officer with the Gresham Police Department, I have investigated a multitude 
of cases involving assaults, suspicious deaths, sex offenses, burglaries, fraud, stolen 
vehicles, thefts, robberies, drug crimes including possession, distribution, and firearm 
cases. I have been involved in many narcotics investigations to include the following 
illicit drugs: methamphetamine, cocaine, heroin, and marijuana. During my assignment 
as a police officer, I have attended State of Oregon, Gresham Police Department, public 
and private sector training including the Basic Police Academy. (2003), training which

12

14

16!
! :

18

20 :

;22
!

24

26

28

30

32
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provided instruction in a variety of areas of criminal investigation. In my capacity as a 
law enforcement officer, I have testified as an officer and witness to property, narcotic 
and personal crimes. I have also been a member of the Multnomah County Major 
Crime Team.

i

34
!

36

2.38
i

i

On 11/15/2014 I was called into the to help on scene Gresham Police Department 
Detective Dan Marciano, #51095 and Detective Aaron Turnage #51413 with the 
investigation of an incident regarding a reported Kidnap and an Assault. I contacted 
primary Officer Matth®^HardVy#4595^fth^resharr^olic^egarbTjen^who told me 
he responded to^
Multnomah County^regorHegartin^a 
Hardy told me the he heard the Bureau of Emergency Communication, '(BOEC) 
Dispatcher say over the police radio that a victim called and was reporting that a man 
known by the caller to be Austin Brand was trying to break down his front door to get to 
a female named Sarah. Officer Harder also told me that he heard the BOEC Dispatcher 
say that the caller had a pistol.

40

42

Gresham,44
police call ne was responding to. Officer

46

48

50

I reviewed the call summary of incident PG 14-66089 and excerpts of the original call 
from BOEC are quoted below:

"2014-11-1512:37:56 man trying to break down door"

"2014-11-15 12:39:15 (m) man is brand.austin.24. comp says that he is after 
Sarah, comp has a pistol"

"2014-11-15 12:39:27 (m) comp is in the living rm"

”2014-11-1512:40:03 m) austin is assoc w/silv 2 dr sedan

52

54

56

58

Officer Hardy told me toid me after he arrived and calmed the situation he took the 
original statement report frorq 
Sarah Walker, date of birth 
Steven called 911 dispatch to report that a male known to him by the name of Austin 
Brand was attempting to break in the front door of his apartment. Officer Hardy told me 
assisting Officer Ryan Gleason, #43439 and assisting Officer Matthew Fruitiger, #52800

, 60
ane Klien, date of bi 

Officer Hardy told’ me Steven tofd him that
nd Sarah

62

64

$

J

;
Page 83ORIGINALDA# 2308830

I



V:

j

66 of (he Gresham Police Department had a male thought to be Austin Brand detained per 
Officer Hardy's investigation. Officer Hardy told me this same Austin Brand was later 

68 arrested for Disorderly Conduct II and taken back to GPD for questioning. I conducted 
a Portland Police Data System, (PPDS) search of Austin Brand and found him to be a 

70 white male 6'00". 200 pounds with brown hair and brown eyes with a last known 
address at 5228 Northeast Hoyt Street #B Portland, Multnomah 

72 know from the same PPDS search-that Austin is associated wit
Drive Damascus, which is located in Clackamas County, Oregon. I also visually 

74 checked the male who was transported back to GPD and found the male to be Austin 
Brand.

i

76

Officer Hardy also told me he interviewed Sarah Walker at the scene. Officer Hardy told 
78 me Sarah told him that she has had an abusive relationship with Austin. Officer Hardy 

told me Sarah told him that she ran from her family because Austin is close with her 
brothers and had to get away from everyone because of the abuse. Officer Hardy told 

Sarah told him that she went to stay at Steven's apartment and Austin ended up 
8?. locating her there on the evening of 11/12/2014, a Wednesday. Officer Hardy told me 

Sarah told him Austin talked her into meeting with him at his car, which was parking in 
the parting lot of Steven’s apartment. Officer Hardy told me Sarah told him during the 
time Sarah and Austin were talking Austin became physically violent in the form of 
choking her until her body went limp. Officer Hardy told me Sarah told him she tried to 
get out of the car after Austin let her neck go, however Austin pulled her back in the car 

88 and drove away with her inside.

80
me

84

86

90 Officer Hardy told me Sarah told him Austin drove his car wildly from Steven’s 
apartment to Austin’s father's house, which is located in Clackamas County, Oregon. 

92 Officer Hardy told me Sarah told him Austin crashed his car while they were driving, so 
there was front end damage to the front of Austin's car.

94

I know the following by reading a verbatim quote from Officer Hardy's primary police 
96 report regarding Sarah’s statement about what Austin did to her while she was being 

kept against her will. Per Officer Hardy’s report Sarah is referred to as "Walker" and 
98 Austin is referred to as “Brand".

\
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"Brand told her to got out of the car and she refused. He grabbed her thigh 
and squeezed so tight. She told me, "He is so strong and it hurt so bad." 
Later Walker showed me a large bruise around the ciroumfrance of her 
entire upper thigh.

100 i
!

ii . 102i

i
104;

Walker told me that she went with him into one of the buildings. Walker 
told me that Brand stripped her olothes off of her until she was completely 
naked. She told me that she fried to fight him and may have blackened his 
eye, but she did not know. She told me (hat Brand picked her up and 
*scissored" her in half and ran her naked folded up in his arms, trying 
tocover her mouth. She tried to scream for the family members but was 
unable to because he had her squeezed so tight she could barely breath.

106

i108
I

110 !
i

i
112 i

!
Walker told me that Brand bulk a secret room in the bam and he threw her 
in there on a concrete floor with a blue blanket She stayed in this room all 
night freezing and thought Brand was going to kill her. At some /joint he 
told her that he was going to keep her in the room for 30 days to "get her 
clean off of methadoneHe also told her that "You will be Like a dog." 
"You have to have your mouth coveredHe told her that he quit his $15 
and hour construction job so he could take care of her.

I114

116
i

1118 i
i

120

I asked Walker how she got away. She told me that Brand got a call from 
his PO and he had to come in for a drug test. He had to go to Salem 
because that is where he Is supposed to live, but he doesn’t." He knew he 
was going to get sanctioned for 90 days because he has been using and 
drinking alcohol. Walker told me that Brand picked her up, still covered in- 
the blue blanket and naked and put her in his car. He told her that she will 
not be able to get away from him and that he will "knock her front teeth 
out" if she tries to get away.

122

124

126
<

128

While driving to Salem Brand "changed his attitude" and became “nice" 
again. He told her that she was going to have to take his car home when 
he got sanctioned and that she couldn't tell anyone about this because,’- 
"It's really bad. This is Coercion. I was doing this for you to get clean." He

130

132

9
;
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also told her that he had told her sister that he was going to do this last 
week so it would be considered premeditated.

134

136

Brand did not get sanctioned and he came out of the PQ meeting estatic. 
She told him that she just got a new job and if she didn't show up they 
would start looking for her. He had already taken money from her and he 
needed more so he let her go to work. She did not go back with him and 
that is why she ended back at Klein's apartment and he was there today."

i138

i140
i

142

Officer Hardy told me Sarah told him she was able to get away and head back to 
Steven's apartment after returning to the Gresham area. Officer Hardy also told me he 
personalty witnessed injuries to Sarah's upper body, thigh area and ankle. Officer 
Hardy told me Sarah told him after the police arrived she recognized her purse in a gray 
Mitsubishi that she knew as Austin's car; this was the same car that Austin drove her in 
during the assault. Officer Hardy also told me Sarah told him her purse is a blue zipper 
bag with red and pink hearts. Officer Hardy told me Gresham Detectives were called in 
and took over the investigation and ordered an officer to stay with the car pending this 
investigation.

144 !

146

148
i
!150

152 :

I know from speaking with Detective Graham that the plate on the car is Oregon License 
Plate 621EYN. I conducted a Web Law Enforcement Data System, (WebLEDS) search 
per Oregon Department of Motor Vehicles, (DMV) and found the license plate to be 
registered to a 2001 Mitsubishi Mirage two door. At the time of this affidavit the vehicle _ 
is listed as sold with buyer information on file. Detective Graham told me he personally 
saw a blue colored purse with red and pink hearts, and a blue colored blanket folded in 
clear view from the outside.

154

156

158

:160

I know from speaking with Detective Marciano that he witnessed the interview with 
Sarah when she was transported back to the Gresham Police Department Detective 
Marciano told me Sarah told him Austin did find her at Steven's apartment and talked 
her into going outside with him and ended up getting into the gray Mitsubishi. Detective 
Marciano told me Sarah explained to him that Austin used his forearm to choke her 
while she was in the passenger seat and that he pulled her back into the car to prevent 
her escape. Detective Marciano told me Sarah said Austin drove her to his father's 
house.

162

164

166

168

!
\

i

!
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I

!

1 conducted a Computer Criminal History, (CCH) search of Austin Brand and found that 
he is the respondent in a current restraining order that precludes him from having 
contact with a person by the name of Paige Brand. I know from speaking with Detective 
Tumage that Paige is the teenage sister of Austih and Paige still lives at her father’s 
house. I know from the CCH search that Paige lives at
Damascus, Clackamas County, Oregon. Detective Turnag^olcHn^T^roauced 
Clackamas County Tax record photos of 8809 Southeast 190th Drive and showed the 
photos to Sarah during her interview, Detective Tumage told me Sarah recognized the 
property as not only Austin's father's house, but the same place that Austin took her to 
during his assault of her.

170

172

174
i

!
176

178 i

t180

Detefctive Marciano told me Sarah toid him when they arrived at Austin’s father’s house 
Austin took her to, and in the sliding glass doors that lead to the basement of the main 
house on the property. Detective Marciano told me Sarah told him Austin forced 
Sarah’s clothes off until she was naked and forced her to have sex with him under fear 
of further physical abuse. Detective Marciano told me Sarah told him during the sexual 
act Austin ejaculated while he was on top of Sarah as they were on the floor of the 
basement.

182
i !I

184 ;:
186

188

Detective Marciano also toid me Sarah explained to him that the property is monitored 
by video surveillance and may have recorded some of the events. Detefctive Marciano 
told me Sarah told him after she was forced to have sex with Austin; he picked Sarah 
up, covered her .mouth and ran her to an adjacent barn that is on the .same property.- 
Detective Marciano told me Sarah toid him that Austin was going to make her stay in a 
prepared room in the bam for a period of thirty days so she would get dean.

190

192

194
C'

Detective Marciano told me Sarah described the room Austin locked her in inside the 
barn, as a dark four sided room with a very high ceiling. Detective Marciano told me 
Sarah told him three of the wails were still under construction or unfinished with pink 
insulation between the studs in the walls and the forth wall being a part of the exterior 
wall of the bam itself. Detective Marciano told me Sarah told him the floor was concrete 
and had only a mattress at the time. Detective Marciano told me Sarah toid him she 
was forced to stay in the locked room over night with only a flashlight, a t-shirt and a few 
blankets, one .of. which was dark blue on one side, light blue on the other side-with 
tassels around the edge.

196

198

200

202

204

\©3
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Detective Marciano told me Sarah told him the next day Austin forced Sarah back into 
the gray Mitsubishi to head to Salem to meet with his parole officer, however Sarah was 
able to talk Austin into going back to Steven's apartment so she could get some clothes. 
Detective Marciano told me Sarah told him Austin agreed to take Sarah back to 
Steven's apartment, but told Sarah that if she doesn’t return within two minutes he 
would hurt everyone she loves. Detective Marciano told me Sarah told him Steve was 
at the apartment when she arrived to get her clothes and told him what she could about 
the assault and showed Steven her injuries.

206

208

210

212

214

Detective Marciano told me Sarah told him after getting more clothes they drive to 
Salem and Sarah was under the impression that Austin was going to get revoked and 
get arrested, then she was going to take the Mitsubishi and head back to Gresham. 
Detective Marciano told me Sarah told him Austin was supposed to be living in the 
Salem area and hasn’t been, Sarah said Austin also was expecting to give a bad 
urinalysis, which would violate him.

216

218

220
■;

^ 222 Detective Marciano told me Sarah told him Austin didn't get arrested and came back out 
of the parole office within a matter of minutes. Detective Marciano told me Sarah told 
him Austin took Sarah back to the Portland to get a methadone treatment. Detective 
Marciano told me Sarah told him she saw an opportunity to escape as she was in the 
methadone clinic and Austin was waiting for her outside. Detective Marciano told me 
Sarah told him she found a friend and was able to sneak out of the clinic and get a ride 

• back to Steven's apartment. Detective Marciano told me Sarah told him not long after 
she returned to Steven's apartment Austin arrived and was trying to force his way into 
the apartment. Detective Marciano told me Sarah told him she returned to Steven’s 
apartment on 11/15/2014.

224

226

228

230

232

Detective Marciano told me Sarah told him she was taken by Austin on '11/12/2014 and 
by the time she was able to get away it was 11/15/2014. Detective Marciano told me 
Sarah told him she spent the first night in the bam, then the next two nights sleeping in 
the gray Mitsubishi. Detective Marciano toid me Sarah told him Austin has a black 
Samsung smart phone with a cracked screen that Austin used during her kidnaping. 
Detective Marciano told me Sarah told him that several‘people including her father, 
Austin's father and other relatives were calling him looking for Sarah. Detective 
Marciano toid me Sarah to him at one point she heard Austin talking to his father about

234

236

238

240
*

& 7 6^ \S
i
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i
why his father saw them on the surveillance video at Austin’s fathers house. Detective 
Marciano aiso told me Sarah told him she believed Austin's black Samsung cell phone 
is still in the gray Mitsubishi.

;
242

!
244

3.

246

I reviewe^Ictures of the Clackamas County Tax Assessment property photos
Damascus, Clackamas County, Oregon and found the main 

hml^ffiS^fflnevel, single family residence with tan colored horizontal siding and a 
red shingle roof. The house has two garage doors on the east side of the structure 
toward the north comer and a bay window on the east side near the south corner. The 
front door Is on the east side of the main house structure and is accessible via a flight of 
stairs that lead to a raised porch. The main house is located toward the east side of the 
property and faces Southeast 190th Drive.

248

250

252

:254

4.25G
:

I reviewed pictures of.the Clackamas County Tax Assessment property photos of 
SoHHHe Damascus, Clackamas County, Oregon and found the barn to be 
locBR^HW^ffiwthwest area of the property. The bam has a gray composite roof 
and three dormer windows that face to the east and three dormer windows that face to 
the west. Tiie main large opening door faces to the north.

258

260
i

262

• 5.264

After reviewing the available information regarding Austin Brand a white male, date of 
birth 10/07/1989, I have personally made an investigation and corroborated the 
following particulars:

2G6

268

1. PPDS shows Austin Callahan Brand, date of birth 10/07/1989, to be a white 
male, 6'64" 200 pounds, to have an Oregon Driver’s License, (ODL) number 
of 7832317; and a State Identification, (SID) number of 16137792; and an

270

272

?«*■££ S o£\4
I
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associated address of 5228 Northeast Hoyt Street Portland; and an 
associated address of 8809 Southeast 190,h Street Damascus.

2. ' 2. Oregon Department of Motor Vehicles via WEBLEDS shows Austin
Callahan Brand, date of birth 10/07/1989 and ODL number 7832317, to be 
6’011! 189 pounds, and to have an associated address of 16503 Southeast 
Gordon Street Milwuakie; and an associated address of 8809 Southeast 190th 
Drive as of 11/16/2014.

3. 3. Oregon Computerized Criminal History, (CCH) shows Austin Callahan 
Brand, date of birth 10/07/1989, to be a white male, 6’00" 180 pounds, SID 
number 16137792.

274

276

278

:280 i

282 !

I
6.284

I know that evidence and/or objects left at a scene often times contain the 
Deoxyribonucleic Acid, which is commonly known as (DNA);

DNA from trace evidence can be compared to DNA from possible suspects. Based on 
my knowledge, training and experience I know the Oregon State Police Crime Lab can 
test items of physical evidence for the existence of blood, hair, saliva and other bodily 
fluids and trace evidence to determine its origin or donor. I know this testing can be 
comparison testing or identification testing to include DNA forensic testing;

That trace evidence such as hair and body fluids from both the victim and suspect are 
often left at the crime scene;

Specimens', samples and objects at a crime scene may contain DNA genetic material 
that will aid in identification of those responsible for such crimes;

Trace evidence Including blood, saliva and other body fluids contain, “DNA” even after 
the fluid is in a dry state;

Trace evidence left at a scene stHI occupied gets destroyed intentionally and un­
intentionally as the length of time increases;

That trace evidence of all types but specifically DNA can be found on all types of 
surfaces and objects including, but not limited to clothing, surfaces, weapons, 
toothbrushes, condoms and that DNA will be found for extended periods of time up to 
several years;

286
;
i

288

I
290

I

292

• 294 i

296

298
I

300

302

304
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Trace evidence such as hair and body fluids from both the victims and the suspects 
306 involved in a crime are often left at the scenes.

7.308

!
I know from my training and experience as a police officer and more specifically as a 
Detective that:

Evidence and/or objects left at a crime scene often times contain Deoxyribonucleic Acid, 
which is commoniy known as (DNA). Specimens, samples, and objects at a crime 

314 . scene may contain DNA genetic material that will aid in the identification of those 
responsible for such crimes:

Trace evidence, including blood, saliva, semen, and other body fluids contain “DNA” 
even after the fluid is in a dry state; -

DNA can be obtained from a piece of evidence. The information is then entered into 
CODIS, the Combined DNA Index System maintained by the Federal Bureau of 
Investigation (FBI). CODIS houses DNA profiles from convicted offenders, forensic 
specimens, population samples and other specimen types. The information is searched 
at the state level, and then the national level for matches to offenders’ DNA, or DNA 
from other unsolved cases.

310

!
312

316

:31B !

i320

322 :

324 !

8.

326

Subjects who are involved in criminal activity often leave identifiable latent fingerprints 
328 and palm prints at the scene or on evidence used in the commission of the crime, which 

can be developed and compared to rolled fingerprints and palm prints of future potential 
330 ' suspects.

9.332

I know from my professional experience as a police officer that often time's people 
involved in criminal investigations document their criminal behavior. I have personally

• • 334

\o of
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that suspect's document in many ways to include, but not limited to: written letters,336 seen
written notes, receipts, ledgers and writings on calendars. I also know that this type of 
evidence can be located on a computer, in a cell phone, on a person, within a home or33S
a vehicle.

340

10.
I

342

I know that people will often time use ceil phones to text message as a form of 
communication. I know from experience that these messages can be forms.of evidence.

I know from training and experience that names and phone numbers collected out of the 
memory of cell phones can provide investigators with information that could assist in the 
investigation they are currently working.

I know from training and experience that cellular telephones and their electronic address 
books, incoming and outgoing phone calls, text messages, photographs and similar 

contain valuable information including but not limited to .phone numbers, 
photographs taken during a criminal act and text messages containing incriminating 
statements. Furthermore, I am aware that cellular telephones, their electronic address 
books, text messages, photographs and similar items can assist in determining the 
location of the cellular phone and/or caller at a particular date and time. I also know that 
cell phones often contain “apps” for social media which include, but are not limited to 
■Facebook, Snapchat, and Twitter. That these types of “apps" contain valuable 
information similar to images, communication and times of the images and 
communication which can be valuable evidence for the investigation being conducted.

344
;

346

348

items can350 f

352 ;
i
i

354

;
356

358

11.360 :

I know from training and experience that people often carry evidence of their own true 
identity in their vehicles. These items of identification include, vehicle registration forms, 
driver's licenses or identification cards, credit card receipts, mail, proof of automobile 
insurance, and tools engraved or marked with the identifying numbers or names of 
persons owning a vehicle.

362

364

366

feXvitiiv

\\ oX- W
368

!
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370

Based on the information presented in this affidavit, I have probable cause to believe 
that the crime of Oregon Revised Statutes 163.375 titled Rape in the First Degree, ORS 
163.235 titled Kidnapping in the First Degree and/or ORS 163.275 titled Coercion; 
contraband, the fruits of the crime, or things otherwise criminally possessed concerning 
the commission of the crime(s) of Rape in the First Degree, Kidnapping in the First 
Degree, and/or Coercion; and any other physical evidence of the crime(s) of Rape in the 
First Degree, Kidnapping in the First Degree, and or Coercion; and that evidence 
relevant to this criminal investigation will be found through a search, analysis, and 
seizure of the below listed person, vehicle, residence, and it's curtilage located within 
the County of Multnomah and the County of Clackamas in the State of Oregon:

» 8809 Southeast 190th Avenue, City of Damascus, County of Clackamas,
State of Oregon;

• A gray 2001 Mitsubishi Mirage bearing Oregon license plate 621EYN and 
Vehicle Identification Number JA3AY11A91U044016;

. The person of Austin Callahan Brand, a white male born on October 7th, 
1989, who has an Oregon driver's license number of 7832317.

372

374

376

;
378

380

382

i

384

:
386

!

13.3 88

I therefore request the above-entitled Court to issue a search warrant for the above 
listed person, vehicle, residence, curtilage and outbuildings for the following items;

390

392

To document or photograph the execution of the search warrant by using digital 
cameras and/or any other video recording devices;394

All items of identification including, but not limited to items such as letters, bills, rent 
receipts, checks, driver's licenses, hotel receipts, notes, and diaries;

Any and all cell phones and cell phone accessories, specifically for stored contacts and 
the contacts related information to include the contacts phone numbers, incoming calls, 
outgoing calls, Incoming text messages, outgoing text messages, recent calls, .voice

396

398

400

It/fUTV-'r »C>3 
Q 0F\4
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stored electronic documents, stored incoming pictures and videos, outgoingmessages,
pictures and videos, stored pictures and videos, and any other stored electronic data on402
the phone;
Any photographs, images, videos in any type of format including, but not limited to 
digital, 35mm or VHS;
Any and all surveillance footage and/or digital media storage devices that contain video 
surveillance footage;
Any underwear consistent with, but not limited to, a pink or black thong;

Any portions of carpet located in the basement and/or lower level or the residence;

Any mattress and/or box spring located in the barn on the property;

Any drop fight located in the barn oh the property;
412 To seize or swab any items of evidence that are believed to contain DNA evidence;

Any and all trace evidence including, but not limited to blood, saliva, semen, and other 
414 body fluids containing DNA;

Any and all latent fingerprints or palm prints or items that possess latent or palm prints;

Any and all blankets consistent with, but not limited to, a dark and light blue in color 
blanket;
A purse consistent with, but not limited to, a 'Betsy Johnson’ purse with red and pink 
hearts on its exterior;
Any and all ownership documents pertaining to the vehicle;

Any and all hand written, typed, or digital notes,

422 Any and all evidence related to a vehicle crash and/or hit and run;
Four oral DNA swabs and/or a blood draw from the person of Austin Callahan Brand 
with the date of birth of October 7th, 1989;
A suspect rape kit conducted on the person of Austin Callahan Brand with the date of 
birth of October 7th, 1989;
To seize or swab any items of evidence that are believed to contain DNA evidence;

For evidence of or otherwise criminally possessed, property that has been used, or is 
possessed for the purpose of being used to conceal the commission of a crime;

404

406

408

410

i

9I

416

418

420

424-

426

428

T

i
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Any and all evidence related to the crime(s) of ORS 163.375 titled Rape in the First 
Degree, ORS 163.235 titled Kidnapping in the First Degree and/or ORS 163.275 titled 
Coercion;

And to seize, test, and analyze the above mentioned items.

430 ;
;

432

434
i
l

Permission is requested to execute the prayed for search warrant anytime day or night 
for the following reasons:

!
!436

I

■ Concern is held for the great potential for the destruction of contraband that may 
be located on the above mentioned person due to the fact that semen, pubic hair, and 
other bodily fluids are easily removable.

• Concern is held for the great potential for the destruction of contraband that may 
be within the above mentioned premises, should the officers be discovered prior to their 
entry of said premises.

• Gresham Police Department personnel are currently securing the vehicle and its 
contents under visual surveillance to prevent the destruction of said evidence.

• Concern is held for the destruction or unintentional overwriting of video 
surveillance that mavbe within the above mentioned premises

438

440

442 i

i
444 J

446 i

448
!

Detective Charles Skeahan, DPSST #41834, Affiant450

452

ibed and sworn to before me this / (p day of November, 2014;Sub:
Hon. Eric J. Bergstrom

454 5:27 AM, Nov 16,2014

Judge of the Circuit Court of the 

State of Oregon for Multnomah County.

456

;

K official SEAL I
!( gwgBffl LORI L SCHMIT I
!! NOTARY PUBUC-OREGON I
B N5BX COMMISSION NO. 471792 I 
^COMMISSIONEXPIRES OCTOBER |6,2018
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!CERTIFICATE OF SERVICE !

CASE NAME: State of Oregon, plaintiff v. AUSTIN CALLAHAN BRAND, defendant, pro se

CASE NUMBER: 14-CR-28021

COMES NOW, AUSTIN CALLAHAN BRAND, pro se, and certifies the following:

That I am incarcerated by the Oregon Department of Corrections at Snake River Correctional 
Institution. , s

That on the day of 2016,1 personally placed in the Correctional
Institution’s mailing service A TRUE COPY of the following:

Defendant’s, pro se, MOTION TO SET ASIDE THE JUDGMENT FOR FRAUD UPON 
THE COURT ON THE MERITS IN THE INTEREST OF JUSTICE

I placed the above in a securely enclosed, postage prepaid envelope, to the person(s) 
named at the places addressed below:

Oregon Court of Appeals 
Records Division 
1163 stalest.
Salem, OR 97301

Distric Attorneys Office 
Amber Kinney x2 
Multnomah County Courthouse 
1025 SW Fourth Ave.
Portland, OR 97204

h-

Multnomah County Courthouse 
Clerk of the Court 
1021 SW 4th Avenue 
Portland, OR 97204

Judge John A. Wiltmayer 
Circuit Court of the State of Oregon • 
Multnomah County Courthouse 
1025 SW Fourth Ave.
Portland, OR 97204

Office of Public Defense Services 
Appellate Division 
ATTN: Andrew Robinson 
1175 Court Street NE 
Salem, OR 97301

Austin Brand sid# 16137792 
SRCI
111 Stanton Blvd.
Ontario, OR 97914

Page 1 of 1 certificate of service



OCT 3 1 2016

AUSTIN CALLAHAN BRAND 
SED#16137792 

SRCI
111 Stanton Blvd. 

Ontario, OR 97914
October 26, 2016

OREGON COURT OF APPEALS 
ATTN: Record Section 
1163 State st.
Salem, OR 97301

Court of Appeals Case No.Al 62224
Office of Public Defense Services, file No. 65790
-Multnomah County Circuit Court Case No. 14-CR-28021

Re:

To Whom It My Concern,

Enclosed please find a MOTION FOR RELIEF FROM JUDGMENT UNDER ORCP 71 
B. This is a letter of transmittal identifying this Motion To Set Aside The Judgment For Fraud 
Upon The Court On The Merits In The Interest Of Justice, pursuant to ORAP 8.25 as a motion 
for relief from judgment under ORCP 71 B. This motion is filed by AUSTIN CALLAHAN 
BRAND, Pro Se, in the Circuit Court of the State of Oregon, for the County of Multnomah.

Sincerely,'

AUSTIN CALLAHAN BRAND



12/16/2016 12:50:00 PM 
14CR28021

V''

1

2

3 j

t
IN THE CIRCUIT COURT OF THE STATE OF OREGON

E

FOR THE COUNTY OF MULTNOMAH5

STATE OF OREGON,6
Case No. 14-CR-28021

7 Plaintiff,
Vs.

8 STATE'S RESPONSE TO DEFENSE 
MOTION TO SET ASIDE THE JUDGMENT 
FOR FRAUD UPON THE COURT ON THE 
MERITS IN THE INTEREST OF JUSTICE

9 AUSTIN BRAND,

10
Defendant.

11

The state, by and through Deputy District Attorneys Amber Kinney, respectfully requests . 

this court to deny the defendant’s pro sc motion to set aside the judgment for fraud upon the court 

on the merits in the interest of judgment.

12

13

14
IFACTS15
!

The defendant was convicted by jury verdict on April 20, 2015. The defendant was 

convicted of five Counts : Kidnapping in the First Degree, Coercion, Assault in the Fourth Degree, 

Menacing, and Recklessly Endangering Another Person. The defendant moved for arrest of 

judgment. On March 25,2016, tire court denied the defendant’s motion for arrest of judgment; The 

defendant was sentenced on March 26,2016. The defendant moved for a new trial pursuant to

16

17

18

19

20

ORS 136.535. On April 25, 2016, the court denied defendant’s motion for anewtrial. The 

defendant now moves this court to set aside the judgment.

21

22

23
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Multnomah County District Attorney's Office 
1021 S.W. Fourth Avenue, Room 600 

Portland, Oregon 97204 
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ARGUMENT1

The defendant has filed a motion to set aside the judgment. In doing so. the defendant 

alleges fraud on the part of the state, and thereby argues that the judgment should be set aside. The 

defendant cites two sources of authority; ORS 419B.923 and ORCP 7 IB.

2

3

4

I. ORS 419B.923 applies to dependency cases

ORS 419B.923 falls within the dependency code of the Oregon Revised Statute. This

5

6

section does not apply to criminal cases. It is therefore not relevant to the defendant’s case. 

Furthermore, if we are looking for an equivalent statute in the criminal code, the statute that is the 

most similar to ORS 419B.923 is ORS 136.535 New Trial, which incorporates ORCF 64. The 

defendant already moved this court for a new trial, and on April 25, 216, this court denied 

defendant’s motion for a new trial.

7

S

9

10

11

II. ORCP 71B applies to civil cases12

The defendant also cites ORCP 71R as authority for this court to set aside his judgment.13

However, ORCP 71B applies to civil cases. Tire state is not aware of any rule within die Oregon14

Revised Statutes that incorporates ORCP 7IB.15

III. Defendant’s assertion of fraud16

The defendant asserts that the state committed fraud and engaged in misconduct. The state 

did not engage in any fraud or misconduct, and the defendant does not have any evidence that fraud 

or misconduct occurred. These allegations should not bear any weight in defendant’s argument, as

17

18

19

they are simply not true.20

21

22

23
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CONCLUSION1

The defendant has failed to cite any statutory authority that governs his request for the2

judgment to be setaside. The court should deny defendant’s motion.3

4

5

6
Respectfully submitted on this 16* day of December, 2016. !

7
i
ih 4, /

x "'•l "" y
Timber Kinney 
Oregon State Bar #077063 
Deputy District Attorney

8

9

10 V
'■J

11

12

13

14

15
:

16

17

18

19

20

21

22

23
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CERTIFICATE OF SERVICE1

2

I hereby certify that I have served the within STATE'S RESPONSE TO DEFENSE 

MOTION TO SET ASIDE THE JUDGMENT FOR FRAUD UPON THE COURT ON THE 

MERITS IN THE INTEREST OF JUSTICE on the 16th day of December, 2016, by sending via

3

4

5

mail, and email, a true copy thereof, certified by me as such, addressed to:6

7
Circuit Court Clerk 
106 Multnomah County Courthouse 
1021 SW Fourth Avenue 
Portland. Oregon 97204

8

9
Inmate: Austin C. Brand 
SW1S 777714 
SID 1.6137792 
Department of Corrections 
2575 Center St. NE 
Salem, OR 97301-4667

10

11

12
Courtesy Copy to the Court 
Trial Judge: Wittmayer 
Multnomah County Courthouse 
1021 SW Fourth Avenue 
Portland, Oregon 97204

13

14
/

15 \/
By IAmber Kinney, OSB 077063 
Deputy District Attorney

16

/17

Dated this 16th day of December, 201618

19

20

21

22

23
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1021 S.W. Fourth Avenue, Room 600 

Portland. Oregon 97204 
Phone (503) 988-3162 Pax (5(B) 988-3643
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1FILED
1 JAN 2 3 2017

S 2 Circuit Court
Multnomah County, Oregons

- 3
s IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF MULTNOMAHf 4
‘o

I 5 )STATE OF OREGON
) Case No. 14-CR-28021B )Plaintiff,= 6

CJ ) DEFENDANT’S, pro se 
) REPLY TO STATE’S 
) RESPONSE1 7 v.

>
AUSTIN CALLAHAN BRAND, )8

)
)Defendant, Pro Se.9

10

11
Defendant Brand, pro se, replies to Stated response, and respectfully requests this court 

12 to Set Aside The Judgment On The Merits In The Interest Of Justice, as Defendant’s motion is 
not fatally flawed and has met his burden of proof by a preponderance of the evidence.

And submits the attached exhibit 104 in addendum to motion for fraud thereof.13

14
I, In reply, to the State’s facts, the defendant was sentenced on march 25th, 2016, 

the same day as the hearing was held for defendant’s motion for arrest of judgment, not on march 

26‘\ 2016 as the State alleges.

II. In reply, to the State’s first contention, the defendant does realize the esoteric 

application and position of ORS 419B.923 in placement of the Oregon Revised Statutes. As 

presented to the court in the motion for fraud thereof, In the matter of M.L. and R.L. children 

D.H.S. v. T.L. 358 Ore; 679, (2016), the court referenced ORS 419B.923 and the legislative 

history in applicability to ORCP 71. Also, In the matter of the adoption of Hallford v, Smith, 120 

Ore. App, 57; 852 p,2d 249; (1993), (footnote 8), the court concluded that ORCP 71 is not 

available to a person seeking relief from an adoption judgment.

15

16

17

18

19

20

21

22

23

24
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2

The defendant would also like to point out to the court that it would make no logical 

g 2 sense to provide a statutory authority and remedy for dependency cases, but to allow fraud upon

— 3 the court in a criminal case and to provide no statutory authority. The placement of the statute is
.1
p 4 simply because dependency cases and the remedy asserted in the motion for fraud thereof, this
>Y

ft 5 judge-made law, falls under the same authority, Article VII, (original), section 9 of the Oregon 

= 6 state Constitution.
ZJ

1
r-

3

o

S
If the court does not accept this position defendant asks the court to take the liberty to

8 derive authority directly from Article VII, (original), section 9 of the Oregon State Constitution,

9 as it has been conferred by all and is not in contention in the State’s response. Citing, Stone v.

10 powell 428 US 465, 97 S Ct 3037,49 LED 2d 1067 (1976), “the court stated that the State’s

to provide a ‘full and fair’ opportunity for litigation of 4th amendment issues.”

The State further alleges that defendant has waived his right to present Fraud thereof to

13 the court as defendant should have brought fraud thereof to the courts attention in the form of a

14 motion for new trial, that has been previously presented to the court.

Citing, Huffman v. Alexander, 197 Ore. 283, 350; 253 p.2d 289; (1953),
The books are full of cases suggesting the existence of a judicial game of battledore and 

16 shuttlecock, wherein claimants, over long periods of years, are tossed from state to federal, and 
back to state, and again to federal courts, in the protracted attempt to determine by what 

12 procedure relief should be given, assuming that it is merited. That the situation could become 
intolerable is illustrated by a study of the cases which originated in Illinois and have gone thence 

18 to federal courts.

7
5>

11 were

12

15

19
New trial motions are traditionally recognized and granted by courts for new evidence 

and jury misconduct and are reviewed on a different standard of law such as a new evidence test, 

or harmless error for others. Arrest of Judgment is likewise a different standard of law, the 

withholding of judgment because of some error apparent from the facts of the record. To set 

aside a Judgment is traditionally recognized by courts and goes back to English law, in the form

20

21

22

23

24
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3

1 of some violation of equitability by either party. New Trial, Arrest of Judgment, set aside the 

5 2 Judgment, these words have meaning in law and that is exactly what defendant is contending in
I
~ 3 his “Motion To Set Aside The Judgment,” that in short, reckless disregard of Jolene Walker’s
c'5-

<§ 4 statements in “bad faith" from the affidavit in support of the search warrant precluded
is
§•’ 5 adjudication of probable cause, because without the statements defendant could not have shown

t 6 the none existence of an alleged self incrimination and probable cause, 
d
1 ^Hs 7s>

III. In reply, to the State’s second contention, that ORCP 7IB applies to civil cases8

9 and on examination of ORCP 71.

10 D. WRITS AND BILLS ABOLISHED
Writs of coram nobis, coram vobis, audita querela, bills of review, and bills in the nature of 

a bill of review are abolished, and the procedure for obtaining any relief from a judgment shall 
be by motion (emphasis added) or by an independent action.

J 2 B. (1) By motion. (emphasis added)

14 C. RELIEF FROM JUDGMENT BY OTHER MEANS

11

15 This rule (emphasis added) does not limit the inherent power of a court to modify a 
judgment within a reasonable time, ***or the power of a court to set aside a judgment for fraud 
upon the court,

17 ORPC 71 C. which does not describe any particular physical material way of moving the

18 court to set aside the judgment such as “by motion" ,but references “This rule” in reference to

19 ORCP 71 as a whole. As stated in ORCP 71 D., the procedure for obtaining any relief from a

20 judgment shall be "by motion ” (emphasis added), therefore the words “by motion” would intend

21 using ORCP 71 B. (1) By motion, as a procedural legal means to present and move the court for

22 such “old school” writs that are abolished by ORCP D., the court in, Huffman v. Alexander,

23 supra, “in which was a habeas corpus proceeding gave an opinion that recognized these ‘old

24 school’ writs and the need to provide a procedure to affectively assert relief that the courts have
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1 historically recognized in these writs now abolished by ORCP D. That need for a Procedure is,
K
5 2 this rule ORCP 71.”tsrr

The defendant would also like to point out that there is a negative pregnant in the State’s

5 4 second contention, of no denial that ORCP 71 C., applies to defendant Brand’s, pro se, motion
*5
f 5 for fraud thereof Final answer defendant is of legal course using ORCP C. RELIEF FROM

3
2
■a

o
z
| 6 JUDGMENT BY OTHER MEANS, which intends a judge-made rule of law, as such his
"3 7 motion is titled. Set Aside The Judgment For Fraud Upon The Court***.
iu

IV. In reply, to the State’s third contention, defendant submit’s in addendum exhibit 104, 

9 to the motion for fraud thereof, exhibit 104 has a date of November 15, 2014 before the

10 application for a search warrant, a police report, by author Matthew Hardy #45956 containing the

11 statements of informant Jolene Walker, that, were not presented to the court in the affidavit in

12 support of the search warrant (see exhibit 103), Officer Matthew Hardy was in contact with the

13 affiant Charles Skeahan #41834 and shared knowledge with the affiant (see exhibit 103), within

>
8

14 the sprit of the collective knowledge doctrine.

Citing, State v. Holdorf, JR., 355 Ore.812,825; 333 p.3d 982,990; (2014), in considering 
the totality of the circumstances confronting them, police officers often reasonably rely on

16 information provided to them by other officers to determine whether to stop a suspect. We have 
recognized that there are circumstances where a police officer may act based on the shared

17 knowledge of the police when effectuating an arrest:
"The collective knowledge doctrine focuses on the shared knowledge of the police as a

18 unit rather than merely on the knowledge of the officer who acts. The doctrine therefore permits 
a police officer to act if the officer reasonably relies on instructions from an officer who has

19 probable cause,” State v, -Soldahl, 331 Ore. 420,427, 15 P.3d 564 (2000). That recognition "in no 
way undermines the probable cause requirement. The doctrine merely views law enforcement

20 agencies as a unit." Id. at 428. We hold that the collective knowledge doctrine also applies when 
a police officer reasonably relies on information from other officers in making a determination

21 that a stop is justified based on articulable facts that criminal activity is afoot. See generally 
Lichty, 313 Ore. 579, 585; 835 p.2d 904; (1992) (totality of circumstances considered by police

22 officers included reasonable reliance on information from informant).

15

23

24
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5

Defendant Brand, pro se, has met his burden of proof by a preponderance of the evidenceI

E 2 (see Franks v. Delaware, 438 US 154, 98 S Ct 2674,57 L ED 2d 667 (1978))

To “establish by a preponderance of the evidence” means to prove that something is 

’§ 4 more likely so than not so, In other words, a preponderance of the evidence in the case means 

§■ 5 such evidence as, when considered and compared with that opposed to it, has more convincing

3
2 3
•a !

I
i1| 6 force, and produces in your minds belief that what is sought to be proved is more likely true than

o
*5
s 7 not true.
5>

In determining whether any fact in issue has been proved by a preponderance of the8

9 evidence in the case, the jury (Judge) may, unless otherwise instructed, consider testimony of all 

10 witnesses, regardless of who may have called them and all exhibits received in evidence,

11 regardless of who may have produced them.

Preponderance of the evidence is a lower standard of proof needed for an Oregon Rules 

13 of Professional Conduct violation, so defendant would ask the court to include Amber Kinney in

12

14 the sanction of the setting aside the judgment, as the premise of the exclusionary rule to deter

15 potential future violations of this nature.

Citing, Mapp v. Ohio 367 US 643, 658, 81 S Ct 1684, 6 L Ed 2d 1081, (1961),16

17 Denying shortcuts to only one of two cooperating law enforcement agencies tends naturally to

18 breed legitimate suspicion of “working arrangements” whose results are equally tainted.

CONCLUSION19

Citing, Weeks v. United State, 232 US 383,392, 58 LED 652,(1914):

This protection reaches all alike, whether accused of crime or not, and the duty of giving 
to it force and effect is obligatory upon all intrusted under our Federal system with the

22 enforcement of the laws. The tendency of those who execute the criminal laws of the country to 
obtain conviction by means of unlawful seizures and enforced confessions, the latter often

23 obtained after subjecting accused persons to unwarranted practices destructive of rights secured 
by the Federal Constitution, should find no sanction in the judgments of the courts, which are

20

21

24
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1 charged at all times with the support of the Constitution, and to which people of all conditions 
have a right to appeal for the maintenance of such fundamental rights.\

3 2
2
31 The State denies fraud without any affidavits, exhibits, or authorities to back it up. NotZ 3
;§,
o 4 stating specifically or any particular detail in force, relied upon by defendant of grounds, so that 

js 5 defendant can cure any insufficiency. Defendant Brand, pro Se, has met his burden of proof to
©

Z
g 6 every element of fraud upon the court. The court should Set Aside The Judgment For Fraudo

"■?
7 Upon The Court On The Merits In The Interest Of Justice. Citing, State v. Wright, JR., 266 Ore.

8 163, 167; 511 P.2d 1223, 1225; (1973):

The method of disposing of criminal cases should not be allowed to become 
unnecessarily time-consuming.

>

9

10

11 Dated January \ 3,2017.

12

Dated this 13 day of 201713

14
AUSTIN CALLAHAN BRAND, pro se
SBD#16137792
SRCI
777 Stanton blvd.
Ontario, Oregon 97914

15

16

17

18

19

20

21

22

23

24
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Gresham Police Department 
GENERAL OFFENSEGO# 41 2014*712849 

RELATED TEXT - ACTION TAKEN {NARRATIVE)
REPORTED BY 45956 

OPEN (UNDER INVESTIGATION)

During the middle of these statements, Walker’s mother Jolene and brother Cody, showed up at 
the apartment Jolene was also hysterical and angry. She was yelling that she was going to kill 
Brand and that he^dmitted^oJaervQrw.textroessaciessthafefag^grSarafa^dteSi 
said, ^^dietakd
himto getirTtroubie, but I don’t want to be beat anymore,'

Cf
*T
3 lie^tejssandE,
1
Mw
o

Sarah said that she was also in fear for the rest of her family. She told me that Brand’s brother was 
crazy and would kill someone for putting his brother in jail.

k
pw

I
Detective Tumage was assigned to the call.oy

3s I transported Jolene and Sarah Walker to GPD. Walker’s brother and Klein were also transported 
to GPD. Klein had to leave before he was able to be interviewed. Brand was transported to GPD 
and placed in a holding cell.

>J

Detective Tumage Continued the investigation.

*T

!4. ACTION RECOMMENDED
Author HARDY, MATTHEW. D (45956) Date/Time 11-15-2014

Subject ACTION RECOMMENDED
;
i!

Attach to additional reports,
i

end OF HARDCOPY v.140717

-A a.

exLVtU |0q
;

Page 6 of 6
Page 10

For HARDY, MATTHEW D Printed On 11-15-2014 1905
DA# 2308830 ‘ORIGINAL

!
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CERTIFICATE OF SERVICEi

CASE NAME: State of Oregon, plaintiff v. AUSTIN CALLAHAN BRAND, defendant, pro sea
CASE NUMBER: 14-CR-28021■I,

'c COMES NOW, AUSTIN CALLAHAN BRAND, pro se, and certifies the following:

That I am incarcerated by the Oregon Department of Corrections at Snake River Correctional 
§ 6 Institution.
~ That on the ) 3 day of , 2017,1 personally placed in the Correctional
£ 7 Institution’s mailing service A TRUE COPY of the following:

Defendant’s, pro se, REPLY TO STATE’S RESPONSE

I placed the above in a securely enclosed, postage prepaid envelope, to the person(s) 
named at the places addressed below:

I 50
%

>,
8

9

10
Distric Attorneys Office 
Amber Kinney
Multnomah County Courthouse 
1025 SW Fourth Ave.
Portland, OR 97204

11

12

13 Multnomah County Courtho use 
Clerk of the Court

14 1021 SW 4th Avenue 
Portland, OR 97204.

Judge John A, Wittmayer 
Circuit Court of the State of Oregon 
Multnomah County Courthouse 
1025 SW Fourth Ave.
Portland, OR 97204

15

16 Office of Public Defense Services 
Appellate Division

17 ATTN: Andrew Robinson 
1175 Court Street NE

18 Salem, OR 97301

19

20
Austin Brand sid# 16137792 
SRCI
777 Stanton Blvd,

.,...«i.....Ontario,:.-OR97r944..i

21

^— - -..-22 — -— — U.

23

24

Page 1 of 1 certificate of servise
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.2? sr pIN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF MULTNOMAH£ Or 
»2
•H </* *ami%

Q

Io
)STATE OF OREGON,tj

. P )5u Case No. 14CR28021)Plaintiff,TJ
S )4> ORDER ON DEFENDANT’S, PRO SE 

MOTION TO SET ASIDE THE JUDGMENT 
FOR FRAUD UPON THE COURT ON THE 

MERITS IN THE INTERST OF JUSTICE

)> v.1

)
)AUSTIN CALLAHAN BRAND,
)
)Defendant.

On October 31,2016, Defendant filed his Pro Se Motion To Set Aside The Judgment For 
Fraud Upon The Court On The Merits In The Interest Of Justice, requesting both oral argument 
and an evidentiary hearing. On December 16,2016, the State filed its response to Defendant’s 
motion, and on January 23,2017, the Defendant filed his reply to the State’s response.

Based upon the written submissions of the parties, as set forth above, IT IS HEREBY 
ORDERED AS FOLLOWS:

1. Defendant’s request for oral argument is DENIED.
2. Defendant’s request for an evidentiary hearing is DENIED.
3. Defendant’s Pro Se Motion To Set Aside The Judgment For Fraud Upon The Court On 

The Merits In The Interest Of Justice is DENIED.

i

2C* day of January, 2017.Dated this

W&SJohn A.
•Circuit Court Judge
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1 A Okay

But you remember that you had an-- - word-for-word.2 Q
interview with detectives that night?3

Yes4 A

And you remember talking Lu them about this text 
message conversation you had with Mr. Brand?

A Yeah, they took my phone for quite a few days.

Q Okay. Oo you remember saying that you — and I can 
This is just — I will show this to you to

ukay.5 Q

6

7

8

show you this

refresh your recollection, this highlighted portion right here.

9

10

(Pause.)11

Does that refresh your recollection?12 Q

Yeah .13 A

And can you tell me what you texted him and what he14 Q

15 texted back?

I texted him, '’Did you lock up cr tie up my daughter?"

"It. didn't happen Like that," or 
something like that, was one cf the texts I do remember getting.

Do you remember him texting you back and saying, quote

16 A

And he text me back that,17

18

19 Q

"I'm not perfect"?20

21 A Yes .

He wrote that back to you?22 Q
I can't remember exactly what IAnd that was -- yeah.23 A

24 text him when he text that one back to me.

Do you remember telling the detectives that you said —25 Q

Weber Reporting Corporation 
5200 SW Meadows Road, Suite 15C 

9T035Lake Oswego, OR
503.126.5212
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1 you asked him, "Did you tie her up and lock her up, " and he

2 texted you back and said, quote, "I'm not perfect."?

3 A Yes .

4 Do you remember telling the detectives that he stopped 
coming to your house on Wednesday, that would be the 12th, on 
this day, that you had had contact —

Q

5

6

7 That he stopped staying there, yeah.A

8 That he quit coming around your house on Wednesday?Q

9 Uh-huh, yes.A

10 Do you remember telling the detectives that you had had 
daily contact with him leading up to this point?

Q

11

12 A Yes.

13 And Wednesday you told the detectives that you — that 
he stepped coming over to your house on Wednesday, but that you 
received a text from him on Wednesday night; is that right?

I don't remember.

Q

14

15

16 A

17 You don’t remember?Q

18 A I honestly don't remember.

19 (Counsel confer.)

20 So this is that same transcript again, just toQ Okay.

21 refresh your recollection. i
22 (Pause.)

23 Yes, I remember that -- I kind of remember thatA

texting, yeah.24

25 Q Okay. So what -- so he did text you that night, on

Haber Reporting Corporation
5200 SW Meadows Road, Suite 150 

Late Oswego, OR 97035 
503.726.5212 :

i
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to do -- does not contradict a materialnext morning has nothing 
element of the State's case at all.

1

In fact, there's not a2

single piece of evidence offered by the Defense, not a single 
piece of evidence, that contradicts any material element rn the 

And by material element, I'm talking about the 
elements that I have to prove to you beyond a reasonable doubt.

There is no evidence presented

3

4

State's case.5

6

These elements in every count.7

that contradicts any of this, no alternative story, nothing, 
fact that Sarah Brand (sic) may or may not have been in their

TheG

9

house the next: morning does not mean that she wasn't kidnapped.10

It doesn't mean that it didn't -• thatYou see what I’m saying?ii

Mo evidence presented by thethe rape was not forced on her.12

Deiense that contradicts any ot these material elements,13

New, I'm just going to summarize a couple of points in14

Admissions out of the Defendant'sevidence that you did here.

When he was speaking to David Walker on the phone,

15

own mouth.16

and David Walker, Sarah's dad, was confronting him, did you take17

my daughter? Did you take her? And he said, yeah, yeah, I took 
your daughter. I took her against her will. There's nothing

18

19

That was the conversation he hadyou're going to do about it.20

That’s an admission of kidnapping,with her daughter (sic).21

When he was texting with Jolene Walker Sarah's mother,22
ishe’s also confronting him, did you do this, did you dc this?23

I'm not perfect.And he says, quote, I'm not perfect.24
!

as Mr. Waish pointed out, hingeThis case really does25
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of fact at the time, and that’s the best I can say.1
• iTHE COORT: All right. Thank you.2

Defendant's Motion for New Trial is denied.3

!With respect to the text message issue, he was, of4

iHe could have testifiedcourse, a party to the conversation.5

I'm not suggesting he should have at 
That’s totally within his right to choose to testify or 

not, but he had that choice had he decided to exercise that

about it had he chose to.6

all.7

8

choice.9i

I think that the contents of the screen shots had very10

little substantive value and were not likely to have changed the11
iThat’s a high standard that the Defendantresult of the trial.12

has to meet in order to suggest this newly-discovered evidence13

And he certainlywould have changed the result of the trial. 
could have had the phone examined, although he apparently chose

14

15

not to for whatever reasons he thought sufficient, 
investigator and his counsel (inaudible) .

There's absolutely no reason to think there was any

And his16

17 i
18

juror misconduct at ail based on either one of the text message 
— or, excuse me — Facebook postings from the juror.

19

20 So

motion's denied.21

22 MR. CELUCH: And, Judge —

We'll do a minute order?23 THE COORT: ;
MR. CELUCH: Fine. And just --24

And would you put on the minute order the25 THF. COORT:

i
!
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1

Austin Callahan Brand 
SID# 16137792 

SRCI
777 Stanton Blvd. 

Ontario, OR 97914
March 10. 2017

Oregon Court of Appeals 
Bldg. 1163 State st. 
Salem, OR 97310

Re: Office of Public Defense Services No. 65790
Court of Appeals Case No. A162224 
Multnomah County Circuit Court Case No. 14CR28021

To Whom It May Concern:

Pursuant to ORS 138.480., I, Austin Callahan Brand respectfully request that the Oregon 
Court of Appeals, direct the Public Defense Services Commission to provide representation of 
adequate legal counsel for the above Appellate case Number and/or for the primary purpose of 
representation in an AUSTIN CALLAHAN BRAND’S, pro se Motion To Set Aside five 
Judgment For Fraud Upon The Court On The Merits In The Interest Of Justice, filed with the 
Multnomah County Circuit Court pursuant to ORAP 8.25, ORCP 71(C), Franks v. Delaware 438 
US 154, 98 S Ct 2674, 57 L Ed 667, (1978) and other authorities. Motion for Fraud Thereof was 
served on the Court of Appeals on October 26, 2016 and other parties as required by law. Order 
denying Motion for Fraud Thereof was on a date of January 25, 2017 and said Order was filed in 
the Court of Appeals on a date of January 30,2017 when Appellant/Defendant Brand received 
notice and a copy through the mail.

Appellant, Brand has a good faith belief that he has no legal counsel to represent him in 
the matter of the Motion for Fraud Thereof, as his Appellant Attorney Andrew D. Robinson was 
not a “party” to the Motion for Fraud Thereof in the Multnomah County Circuit Court 
proceedings as it was out side his scope of representation. Also Appellant Attorney Andrew D. 
Robinson went elegantly in depth about why an appeal could not be filed on the Motion for 
Fraud Thereof. Appellant Attorney Andrew D. Robinson may not therefore be a “party” to the 
Motion for Fraud Thereof in any legal form, citing In RE Grimes Estate 170 ore. 204; 131 p.2d 
448; (1942). Appellant attorney Andrew D. Robinson has informed me that he will not assign 
error to the “Fraud” motion in appellant’s direct appeal brief.

Appellant, Brand has a good faith belief that the Motion for Fraud Thereof and the 
Judgment of the Circuit Court of Multnomah County therewith deprived Appellant/defendant, 
Brand of liberty as consistent with the applicable case law applied to Appellant Brand’s legal 
position. The Court of appeals will most likely be inadequately informed of the 
jurisdictional/disposition of the “fraud” motion, by and through presentation of a 5 page pro se

i

Page 1 of 2
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2

ibrief. Newer case law of, Espinoza v. Evergreen Helicopters 359 ore. 63; 376 P.3d 960; (2016) 
and forum non conveniens is likely to apply, which would mean that care should be taken so that 
appellant is .not deprive of a remedy in this forum of the Court of Appeals. Also it would be 
unfair not to appoint counsel for the “Fraud” motion within the meaning of, Stone v. Powell 428 
US 465, 97 S Ct 3037,49 LED 3d 1067 (1976) or in the alternative direct already appointed 
appellant attorney Andrew D. Robinson at the Office of Public Defense Services, to apply 
representation.

'

Sincerely,

.
T A.

1f

I

!

i

i

!
!

:
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IN THE COURT OF APPEALS OF THE STATE OF OREGON

STATE OF OREGON 
Plaintiff-Respondent,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand, 
Defendant-Appellant.

Multnomah County Circuit Court No. 14CR28021 

Court of Appeals No. A162224

ORDER DENYING MOTION REGARDING COUNSEL

Appellant himself has filed a "To Whom It May Concern" letter in which he 
requests, pursuant to ORS 138.480, appointment of additional counsel to represent him 
respecting his "Motion To Set Aside The Judgment For Fraud Upon The Court * w "" 
filed at Multnomah County Circuit Court. In the alternative, appellant requests that the 
court direct appellant’s appointed counsel on appeal to assign error to the matter in the 
opening brief. The motions are denied.

Appellant’s first request for relief is denied because this court has no authority to 
appoint counsel to represent appellant in the trial court. Appellant’s alternative request 
for relief is denied because the court expects an attorney to exercise professional 
judgment in determining which issues, if any, to raise on appeal, and an attorney has an 
ethical duty to refrain from raising any issue that is not at least arguably meritorious. 
State v. Balfour, 311 Or 434, 814 P2d 1069 (1991); see also Jones v. Barnes, 463 US 
745, 751, 103 S Ct 3308, 77 Led 2d 987 (1983) (defendants, indigent or not, have no 
right to compel counsel to press even a non-frivolous issue requested by a client, if 
counsel decides as a matter of professional judgment not to raise the issue).1 
Therefore, if counsel, in the exercise of professional judgment declines to raise an issue 
on appeal, this court has no authority to direct counsel to do otherwise.

The opening brief is due April 4, 2017

!

o.i/ZK/ion 
7 :M-. AH

JAMES W. NASS 
APPELLATE COMMISSIONER

Andrew D Robinson Benjamin Gutman Austin Callahan Brand ejc:

Moreover, a party may assign error on appeal only to a trial court ruling rendered 
before entry of judgment or as memorialized in the judgment being appealed. The trial 
court could not have ruled on appellant’s motion before entry of the judgment being 
appealed; therefore, the "fraud” motion is not within the scope of this appeal.

1

ORDER DENYING MOTION REGARDING COUNSEL
REPLIES SHOULD BE DIRECTED TO: State Court Administrator, Records Section, 

Supreme Court Building, 1163 State Street, Salem, OR 97301-2563
Page 1 of 1
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2

3
IN THE COURT OF APPEALS OF THE STATE OF OREGON

4

5 STATE OF OREGON, ) Multnomah County Circuit Court 
) Case No. 14CR28021

6 Plaintiff-Respondent, )
) CA Case No.A162224

7 )v.
)

8 AUSTIN CALLAHAN BRAND, 
Aka Austin Brand,

)
)

9 )
Defendant-Appellant. )

10

MOTION TO APPOINT COUNSEL FOR ORCP 71(C) 
FRAUD THEREOF MOTION

11

12

COMES NOW, AUSTIN CALLAHAN BRAND, pro se and moves this court for an13

14 order directing the Office of Public Defense Services to provide representation pursuant to ORS i
I

15 138.480, for an ORCP 71(C) Fraud Thereof Motion to test the validity of that judgment in which

16 has deprived Appellant, Austin Brand, pro se, of his liberty, in a criminal proceeding.

This motion is based upon the Motion To Set Aside The Judgment For Fraud Upon The17

18 Court On The Merits In The Interest Of Justice, filed with the Multnomah County Circuit Court

19 pursuant to ORAP 8.25, ORCP 71(C), Franks v. Delaware 438 US 154, 98 S Ct 2674, 57 L Ed

20 667, (1978) and other authorities. Motion for Fraud Thereof was served on the Court of Appeals

21 on October 26, 2016 and other parties as required by law. Order denying Motion for Fraud

22 Thereof was on a date of January 25, 2017 and said Order was filed in the Court of Appeals on a

23 date of January 30, 2017 when Appellant/Defendant Brand received notice and a copy through

24

Page 1 of 2
i



2

1 the mail. And the need for counsel, for or other than Appellant Attorney Andrew D. Robinson

2 which has explicitly declined to assigh error to the motion for Fraud Thereof.

3

4 Dated this 31 day of March, 2017.

5

Respectfully Submitted,

<L
6

7
AUSTIN CALLAHAN BRAND, pro se
SID#16137792
SRCI
777 Stanton blvd.
Ontario, Oregon 97914

8

9

10

11

12

13

14 !

15

' 16

17

18

19

20

21

22

23

24
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CERTIFICATE OF SERVICE

CASE NAME:

CASE NUMBER: (if known) .-v 

COMES NOW, Jj;
y

That I am incarcerated by the Oregon Department of Corrections at

1 \V.

, and certifies the following:

*l T-

That on the
Correctional Institution’s mailing"service A TRUE COPY of the foUowfrJgf ^^

!
named at^t tZtd Z” e"C,°S'd' ^ ^ to P™»W

. (

t:I

•w-
j.. .v„

A. a 4= T

!U
v4** V. x i~'y ’■- Vv- ;

i

(Signature)
i

Print Name 
S.I.D. No.:'

Page 1 of 1 -Certificate of Service Form 03.015



IN THE COURT OF APPEALS OF THE STATE OF OREGON

STATE OF OREGON 
Plaintiff-Respondent,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand 
Defendant-Appellant.

Multnomah County Circuit Court 
14CR28021

A162224

ORDER DENYING APPOINTMENT OF ALTERNATE COUNSEL AND GRANTING
PRO SE SUPPLEMENTAL BRIEF

Appellant has filed a motion for appointment of alternate counsel on appeal. The motion 
is denied. In the alternative the court will allow appellant to file a pro se supplemental 
brief.

The pro se supplemental brief is due May 30, 2017, shall not exceed five pages in 
length and must be submitted to counsel for filing in proper form.

04/25/2017 
6:28 PM

ERIKA L. HADLOCK 
CHIEF JUDGE, COURT OF APPEALS

c: Andrew D Robinson 
Benjamin Gutman 
Austin Callahan Brand

km

ORDER DENYING APPOINTMENT OF ALTERNATE COUNSEL AND GRANTING 
PRO SE SUPPLEMENTAL BRIEF___________________________

REPLIES SHOULD BE DIRECTED TO: State Court Administrator, Records Section, 
Supreme Court Building, 1163 State Street, Salem, OR 97301-2563

Page 1 of 1
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3

IN THE COURT OF APPEALS OF THE STATE OF OREGON4

5
) Multnomah County Circuit Court 
) Case No. 14CR28021

STATE OF OREGON,
6

)Plaintiff-Respondent,
) CA Case No.A1622247
)v.
)8
)AUSTIN CALLAHAN BRAND, 

9 Aka Austin Brand, )
)
)Defendant-Appellant.10

11
MOTION FOR EXTENSION OF TIME ON PRO SE BRIEF AND MOTION FOR 

LEAVE OF COURT FOR ADDITIONAL PAGE COUNT12

13
COMES NOW, AUSTIN CALLAHAN BRAND, pro se and moves this court for

I
14

extension of time on appellant's pro se brief and leave of the court for additional page count 

pertaining to his ORAP 5.92. Supplemental pro se brief.

For extension of time, notice of appeal was filed on May 26,2016. On April 25, 2017 the 

court of appeals allow preemptive leave to file a pro se supplemental brief and the brief is due on 

May 30,2017 as attached order. The date the extension is requested being June 28,2017. This is 

the first request by appellant Brand, pro se and the defendant-appellant is incarcerated at Snake

15

;16

17

18

19

20
River Correctional Institution.

21
Defendant-Appellant Brand, pro se seeks leave of the court for ORAP 5.92.(2), stating in

22
part;

23

24
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2

Unless the court orders otherwise, the statement of the case, including the statement 

2 of facts, and the argument together shall be limited to five pages.

Defendant-Appellant Brand, pro se plans to bring fourth to the Court of Appeals a claim

4 of Fraud thereof in a criminal case, being so the claim is exceedingly complex, not only to the

5 merits of the claim, but issues of preservation and the facts applied. Defendant-Appellant Brand,

6 pro se will also be asserting other equitable rules of law in relation to his assertion of review.

7 This issue of “Fraud” thereof must also be evaluated for a ORAP 5.12 rule. Not being able to

8 sufficiently fit and articulate the concepts involved, being that it's a 5 page pro se brief will

9 prejudice Defendant-Appellant Brand on all manners of presentation.

***1
!

3

10

11 Dated this 12 day of May, 2017.

12

Respectfully Submitted,13
/

14 |AUSTIN CALLAHAN BRAND, pro se
SID#16137792
SRCI
111 Stanton blvd.
Ontario, Oregon 97914

15 !

16

17

18

19

20

21

22

23

24
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IN THE COURT OF APPEALS OF THE STATE OF OREGON l
I

STATE OF OREGON, 
Plaintiff-Respondent, i

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand, 
Defendant-Appellant.

Multnomah County Circuit Court 
14CR28021

A162224
i

ORDER DENYING APPOINTMENT OF ALTERNATE COUNSEL AND GRANTING
PRO SE SUPPLEMENTAL BRIEF

Appellant has filed a motion for appointment of alternate counsel on appeal. The motion 
is denied. In the alternative the court will allow appellant to file a pro se supplemental 
brief. !

The pro se supplemental brief is due May 30, 2017, shall not exceed five pages in 
length and must be submitted to counsel for filing in proper form. !

CM/25/2017 
6:28 PK

ERIKA L. HADLOCK 
CHIEF JUDGE, COURT OF APPEALS

c: Andrew D Robinson 
Benjamin Gutman 

/Austin Callahan Brand

km

ORDER DENYING APPOINTMENT OF ALTERNATE COUNSEL AND GRANTING 
PRO SE SUPPLEMENTAL BRIEF 

REPLIES SHOULD BE DIRECTED TO: State Court Administrator, Records Section, 
Supreme Court Building, 1163 State Street, Salem, OR 97301-2563
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**************************************************** H-'*************************1
CERTIFICATE OF SERVICE

2
CASE NAME: State of Oregon, plaintiff v. AUSTIN CALLAHAN BRAND, defendant, pro se 

CASE NUMBER: 14-CR-2802I, A162224

COMES NOW, AUSTIN CALLAHAN BRAND, pro se, and certifies the following:

3

4

5
That I am incarcerated by the Oregon Department of Corrections at Snake River Correctional 

6 Institution.
That on the 12 day of May , 2017,1 personally placed in the Correctional Institution’s 

7 mailing service A TRUE COPY of the following:

Defendant’s, pro se, MOTION FOR EXTENSION OF TIME ON PRO SE BRIEF 
AND MOTION FOR LEAVE OF COURT FOR ADDITIONAL PAGE COUNT

I placed the above in a securely enclosed, postage prepaid envelope, to the person(s)
10 named at the places addressed below:

8

9

ELLEN F. ROSENBLUM#753239 
Attorney General 
Benj amin Gutman# 160599 
Solicitor General 400 Justice Building 
1162 Court Street NE 
Salem, Or 97301

11
Oregon Court of Appeals 

12 1163 state st.
Salem, OR 97301

13

14
Office of Public Defense Services

15 Appellate Division 
ATTN: Andrew Robinson

16 1175 Court Street NE 
Salem, OR 97301

17 <

Austin Brand sid# 1613779218
SRCI
777 Stanton Blvd. 
Ontario, OR 97914

19

20

21

22

23

24

Page 1 of 1
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ih

OREGON JUDICIAL DEPARTMENT 
Appellate Court Records Section

May 22, 2017

Austin Callahan Brand 
SID# 16137792 
SRCI
19 777 Stanton Blvd. 
Ontario, OR 97914

RE: State of Oregon v. Austin Callahan Brand 
CAA162224

The court has received your motion for an extension of time and extended pro se 
supplemental brief. This letter is to notify you that the court will be taking no 
action on both of your motions. Your attorney is Andrew Robinson, and anything 
filed with the court must be filed through your counsel.

I

Sincerely,

Appellate Court Records Section

c: Andrew D Robinson 
Benjamin Gutman 
Austin Callahan Brand

i

Appellate Court Administrator | Supreme Court Building 11163 State Street | Salem, Oregon 97301-2563 
(503) 986-5555 | FAX (503) 986-5560



«-'• • •••:.

IN THE COURT OF APPEALS OF THE STATE OF OREGON

Multnomah County Circuit Court 
Case No. 14CR28021

STATE OF OREGON,

Plaintiff-Respondent,

CA A162224v.

AUSTIN CALLAHAN BRAND, aka 
Austin Brand,

Defendant-Appellant.

APPELLANT’S MOTION - SUPPLEMENT RECORD

The attached documents were filed in the trial court after the trial court file was

electronically transmitted to this court. In order to ensure that the record on appeal is 

sufficient to allow review, defendant, through counsel, moves this court for an order to
!

supplement the record with the attached documents.

Counsel contacted opposing counsel Jennifer S. Lloyd, Attomey-in-Charge

Criminal Appeals, and she does not object to this motion.

//

//

//

//

//

Page 1 of 2 - APPELLANT’S MOTION - SUPPLEMENT RECORD

Office of Public Defense Seivices * Appellate Division 
1175 Court St. NE • Salem, Oregon 97301-4030 

Telephone: (503) 378-3349 • Fax: (503) 378-2)63
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IN THE COURT OF APPEALS OF THE STATE OF OREGON

STATE OF OREGON 
Plaintiff-Respondent,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand, 
Defendant-Appellant.

Multnomah County Circuit Court No. 14CR28021

Court of Appeals No. A162224

ORDER DENYING MOTION TO SUPPLEMENT THE RECORD

Appellant’s attorney has moved the court to supplement the record to include 
appellant’s pro se motion to set aside the judgment from which he appeals for fraud, 
which motion defendant filed after entry of the judgment on appeal. For the reasons 
that follow, the motion is denied.

The record oh appeal is limited to the record made in the trial court on the basis 
of which the trial court rendered the decision memorialized in the judgment being 
appealed. The trial court did not have before it the documents filed after entry of the 
judgment from which this appeal was taken. Therefore, the documents are not properly 
part of the record of this appeal. Also, it appears that appellant was represented by 
counsel in the trial court and, as such, any document filed with the trial court must be 
filed through counsel. Appellant himself filed the motion to aside the judgment; 
therefore, the motion was not properly before the trial court.

Appellant's brief is due 14 days from the date of this order.

05/02/2017 
3:52 PM

JAMES W. NASS 
APPELLATE COMMISSIONER

c: Andrew D Robinson 
Benjamin Gutman

ej

ORDER DENYING MOTION TO SUPPLEMENT THE RECORD
REPLIES SHOULD BE DIRECTED TO: State Court Administrator, Records Section, 

Supreme Court Building, 1163 State Street, Salem, OR 97301-2563
Page 1 of 1
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IN THE COURT OF APPEALS OF THE STATE OF OREGON

Multnomah County Circuit Court 
Case No. 14CR28021

STATE OF OREGON,

Plaintiff-Respondent,

CA A162224v.

AUSTIN CALLAHAN BRAND, aka 
Austin Brand,

Defendant-Appellant.

APPELLANT’S RENEWED MOTION FOR EXTENDED SUPPLEMENTAL
PRO SE BRIEF

Defendant, through counsel, renews his motion for leave to file an extended 

supplemental pro se brief not to exceed 20 pages. Defendant has represented to counsel 

that he needs additional space to complete the brief because of the complexity of his 

claim. Specifically, he intends to raise a claim that is not only complex on its merits, but 

also involves complex preservation issues and factual issues. Defendant states that being 

limited to five pages will prejudice him because he is unable to articulate the claim within

that limit.

Opposing counsel objects to this motion.

//

//

//

//

Page 1 of 2 - APPELLANT’S RENEWED MOTION - FILE EXTENDED SUPPLEMENTAL
PRO SE BRIEF

Office of Public Defense Services • Appellate Division 
1175 Court St. NE • Salem, Oregon 97301-4030 

Telephone: (503) 378-3349 • Fax: (503) 378-2163
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I certify that, upon receipt of the confirmation email slating that the document has 
been accepted by the eFiling system, this motion will be eServed pursuant to ORAP 
16.45 (regarding electronic service on registered eFilers) on Benjamin Gutman, #160599, 
Solicitor General, attorney for respondent.

DATED May 31, 2017.

Respectfully submitted.

Ernest G. Lannet 
Chief Defender 
Criminal appellate Section 
Office of Public Defense Services

Signed
By Andrew Robinson at 9:52 am. May 31. 2017

Andrew D. Robinson OSB #064861 
Deputy Public Defender
Andrew.Robinson@opds.state.or.us

Attorneys for Defendant-Appellant 
Austin Callahan Brand

Page 2 of 2 - APPELLANT S RENEWED MOTION FILE EXTENDED SUPPLEMENTAL
PRO SE BRIEF

Office of Public Def ense Services • Apellate Division 
1175 Court S; NE * Salem. Oregon 97301-4030 

Telephone 15031 37ft-3349 - Fax (503) 37K-:2l«

mailto:Andrew.Robinson@opds.state.or.us
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IN THE COURT OF APPEALS OF THE STATE OF OREGON

STATE OF OREGON, 
Plaintiff-Respondent,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand, 
Defendant-Appellant.

Multnomah County Circuit Court 
14CR28021

A162224

ORDER DENYING EXTENDED SUPPLEMENTAL PRO SE BRIEF
Appellant has moved for leave to file an extended supplemental pro se brief in this

The motion is denied with leave to renew if appellant explains why the specific issues 
he wishes to raise in his pro se brief cannot be summarized in 5 pages.

case.

05/25/2017 
12:05 PM

ERIKA L. HADLOCK 
CHIEF JUDGE, COURT OF APPEALS

c: Andrew D Robinson 
Benjamin Gutman

vb

ORDER DENYING EXTENDED SUPPLEMENTAL PRO SE BRIEF------------
REPLIES SHOULD BE DIRECTED TO: State Court Administrator, Records Section,

Supreme Court Building, 1163 State Street, Salem, OR 97301-2563
Page 1 of 1



CERTIFICATE OF COMPLIANCE WITH ORAP 5.05(2)(d)

Brief length
I certify that (1) I do not have the ability to provide a word count as the brief 
was prepared pro se; (2) this brief complies with the page limitation in ORAP 
5.05(2)(c); and (3) die number of pages in this brief is five pages.

Type size
I certify that the size of the type in this brief could not be determined as the 
brief was prepared pro se.

NOTICE OF FILING AND PROOF OF SERVICE

I certify that I directed the original Appellant’s Pro Se Supplemental 
Brief to be filed with the Appellate Court Administrator, Appellate Courts 
Records Section, 1163 State Street, Salem, Oregon 97301, on June 27,2017.

I further certify that, upon receipt of the confirmation email stating that 
the document has been accepted by the eFiling system, this Appellant’s Pro Se 
Supplemental Brief will be eServed pursuant to ORAP 16.45 (regarding 
electronic service on registered eFilers) on Benjamin Gutman, #160599, 
Solicitor General, and Jordan R. Silk, #105031, Assistant Attorney General, 
attorneys for Plaintiff-Respondent.

Respectfully submitted,

Ernest G. Lannet
Chief Defender
Criminal Appellate Section

Office of Public Defense Services

Signed
By Andrew Robinson at 8:29 am, Jun 27, 2017

Andrew D. Robinson OSB #064861 
Deputy Public Defender 
Andrew.Robinson@opds.state.or.us

Attorneys for Defendant-Appellant 
Austin Callahan Brand

Office of Public Defense Services • Appellate Division 
1175 Court St. NE • Salem, Oregon 97301-4030 

Telephone: (503) 378-3349 • Fax: (503) 378-2163

mailto:Andrew.Robinson@opds.state.or.us


IN THE COURT OF APPEALS OF THE STATE OF OREGON

Multnomah County Circuit Court 
Case No. 14CR28021

STATE OF OREGON,

Plaintiff-Respondent,

CA A162224v.

AUSTIN CALLAHAN BRAND, aka 
Austin Brand,

Defendant-Appellant.

APPELLANT’S OPENING BRIEF AND EXCERPT OF RECORD

Appeal from the Judgment of the Circuit Court 
for Multnomah County 

Honorable John A. Wittmayer, Judge

ELLEN F. ROSENBLUM #753239 
Attorney General 

BENJAMIN GUTMAN #160599 
Solicitor General 
400 Justice Building 
1162 Court Street NE 
Salem, OR 97301
benjamin.gutman@doj .state.or.us
Phone: (503) 378-4402 

Attorneys for Plaintiff-Respondent

ERNEST G. LANNET #013248 
Chief Defender 
Criminal Appellate Section 

ANDREW D. ROBINSON #064861 
Deputy Public Defender 
Office of Public Defense Services 
1175 Court Street NE 
Salem, OR 97301
Andrew.Robinson@opds.state.or.us 
Phone: (503) 378-3349 

Attorneys for Defendant-Appellant

5/1765790
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APPELLANT’S OPENING BRIEF

STATEMENT OF THE CASE

Nature of the Proceeding

This is a criminal appeal in which defendant, Austin Callahan Brand, 

seeks reversal of convictions for first-degree kidnapping, coercion, first-degree 

assault, menacing, and recklessly endangering another person. The state 

charged defendant with first-degree rape, ORS 163.375 (Count 1); four counts 

of first-degree kidnapping, ORS 163.235 (Counts 2-5); two counts of coercion, 

ORS 163.275 (Counts 6 and 7); attempted first-degree burglary, ORS 164.225

and ORS 161.405 (Count 8); two counts of fourth-degree assault, ORS 163.160 

(Counts 9 and 10); strangulation, ORS 163.187 (Count 11); menacing,

ORS 163.190 (Count 12); recklessly endangering another person, ORS 163.195 

(Count 13); and reckless driving, ORS 811.140 (Count 14). Indictment, ER1-4.

Nature of the Judgment

A jury found defendant guilty of first-degree kidnapping in Count 5,

coercion in Count 6, fourth-degree assault in Count 9, menacing in Count 12, 

and recklessly endangering another person in Count 13. The jury found 

defendant not guilty of first-degree kidnapping in Count 3, coercion in Count 7, 

attempted first-degree burglary in Count 8, fourth-degree assault in Count 10,
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strangulation in Count 11, and reckless driving in Count 14. The court

dismissed Counts 1,2, and 4 on the state’s motion. Judgment, ER-21-27.

For Count 5, the trial court sentenced defendant to 180 months of

incarceration. For Count 6, the court sentenced defendant to 25 months of

incarceration. For each of Counts 9, 12, and 13, the court sentenced defendant

to one year of incarceration. Id.

Jurisdiction

This court has jurisdiction pursuant to ORS 138.040.

Notice of Appeal

The Multnomah County Circuit Court entered the judgment on April 1,

2016. Defendant timely filed a motion for new trial. On April 26, 2016, the

trial court entered an order denying defendant’s motion. On May 26,2016,

defendant timely filed notice of appeal.

Questions Presented

Did a police detective impermissibly vouch for the credibility of the1.

alleged victim by testifying that he believed that she failed to promptly report

the charged crimes because of “fear of continued assaults”?

2-4. A police officer testified that during his interview with the alleged victim,
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“[s]he seemed like a girl that - that didn’t know what else to do, 
and so she’s finally coming to the police but didn’t want,
[defendant] necessarily to get into a bunch of trouble.”

In addition, the officer testified that what was “going through his mind” during

the interview was

“that this was a big deal, that this was a big case, that bad things 
happened, and we needed to step in and save this girl[.]”

Finally, the officer testified that his

“opinion was that there was a lot of minimization about what had 
actually occurred.”

Was the testimony impermissible vouching?

When the evidence substantiates multiple occurrences of a charged crime5.

and the state makes no election, must the trial court instruct that jury that the

requisite number of jurors must agree on one of the multiple occurrences?

When the defendant is charged with kidnapping on a “secret 

confinement” theory, must the trial court instruct the jury to determine whether 

the defendant confined the alleged victim in a place where she was not likely to

6.

be found?

Summary of Arguments

Under Oregon law, a witness may not vouch for the credibility of another1.

witness’s testimony or out-of-court statements. Here, a police detective 

testified regarding the phenomenon of delayed reporting in domestic violence 

cases. In that context, he further testified that the alleged victim’s failure to
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promptly report the charged conduct was because of “fear of continued

assaults.” Because the testimony implied that he believed the alleged victim’s

allegations, the testimony constituted vouching. The trial court erred by

admitting that vouching testimony.

The error likely affected each verdict, for two reasons. First, there is a

heightened risk of harm when the central issue in the trial is the credibility of

the vouched-for statements. Second, there is a heightened risk of harm when

the trial was a close one, as shown by acquittals on some charges and by non-

unanimous guilty verdicts. Because those factors were present here, the

detective’s testimony that the victim’s delayed report was attributable to fear (as

opposed to fabrication) could have affected each verdict, and this court must

reverse the convictions.

“True vouching evidence” is evidence that expresses a belief that another2-4.

witness’s testimony or an out-of-court statement is or is not credible, which a

party offers to bolster or undermine the credibility of the statement. A trial

court has a duty to strike such evidence sua sponte and plainly errs by failing to

do so. Here, the court overlooked the three instances of true vouching evidence

quoted above in the questions presented. Each instance was offered for a

vouching purpose and expressed either the witness’s belief in the inculpatory

aspects of the alleged victim’s initial statements to the police, or his disbelief in

the exculpatory aspects of those statements. Because each instance was true
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vouching evidence, the trial court had a duty to strike it sua sponte and plainly 

erred by failing to do so. Each error was harmful for the same reasons as the 

first vouching issue: the central issue at trial was the alleged victim’s 

credibility, and the trial was extremely close. This court should reverse the

convictions.

5. When the evidence substantiates multiple, separate occurrences of a 

charged crime, and the state does not make an election that resolves the issue, 

the trial court must instruct the jury that the requisite number of jurors must 

agree on one of the multiple occurrences. Here, the evidence substantiated at 

least two separate occurrences of the coercion charge in Count 6, and the state 

made no election. Consequently, the trial court was required to give a 

concurrence instruction and plainly erred by failing to do so. The error was 

harmful and requires reversal, because jurors could have disagreed about which 

occurrence had been proven.

6. A trial court must instruct the jury to decide every element of a charged 

crime. Here, for the first-degree kidnapping charge in Count 5, the court 

neglected to instruct the jury to decide whether defendant had confined the 

alleged victim in a place where she was not likely to be found. Because that is 

an element of the charged form of kidnapping, the trial court’s omission was 

plain error. The error was harmful, because there was little or no evidence 

regarding how often people visited the bam where defendant purportedly



6

confined the alleged victim. In addition, the alleged victim’s sister testified

that defendant had told her that he intended to keep the alleged victim in the

bam. In that context, a reasonable juror could have doubted whether the bam

was a place where she was not likely to be found. Accordingly, the error

requires reversal of the conviction in Count 5.

Summary of Facts

SW’s Testimony

At trial, the alleged victim, SW, testified about her relationship with

defendant and the events of November 12-15, 2014. Defendant and SW had

been in a romantic relationship since the end of 2013. Tr 245. She had known

defendant since she was about ten years old because he was a family friend and.

close friend of her younger brother. Tr 245-46.

On May 1,2014, while they were at the Sandy River, defendant became

angry with SW. He threw a pulled pork sandwich at her and then punched her

in the eye. Tr 249.

SW is a recovering heroin addict. Tr 258. She started a methadone

program in the Spring or Summer of 2014. Tr 260. SW did not want to have a

child while she was taking methadone. Defendant wanted her to quit the

methadone program so that they could have a child together. Tr 266-67.
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On October 7, 2014, SW moved in with Klein, a friend from the 

methadone program, in order to get away from defendant. Tr 274. She told her

family that she was moving out of state. Tr 274-75.

On November 9 or 10, defendant learned that SW was staying at Klein’s

apartment and went there to speak with her. Tr 277. Defendant told her that 

her family wanted to see her, so she went with him to their house, Tr 279, but 

they turned her away because Klein had called them and revealed that she had 

been criticizing them. Tr 279-80- SW and defendant then drank at a bar before 

returning to Klein’s apartment, where they had sex. Tr 281-82.

On the evening of Wednesday, November 12, defendant knocked on 

Klein’s door. Klein told defendant and SW to talk outside. Tr 283-84. They

sat and talked in defendant’s car. Tr 284. Defendant told SW that he wanted

her to return to her parents’ house so that she and defendant could be together 

again. Tr285. When SW refused, defendant jumped on her and strangled her. 

Tr 286. SW briefly lost consciousness. The next thing she remembered was 

the car pulling out of the parking lot. Tr 288. She opened the door and tried to 

get out but she could not. Tr 288-89. Defendant reached across her to close the 

door. Tr 289. Eventually, she stopped trying to get out. Tr 289, 320.

About 15 minutes later, defendant stopped the car on a country road. Tr 

320-21. They were stopped on the road for 45 minutes to an hour, while they 

talked and argued. Tr323. After that, defendant drove around for a while.
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Defendant became angry when S W again told him that she did not want to 

have a relationship with him. Tr 324-25. He started speeding and threatening 

to crash the car. Tr25. At some point, defendant drove the car into a telephone

pole. Tr329.

Eventually, they arrived at defendant’s parents’ house on a rural property

near Damascus. Tr 334. SW estimated that they arrived there about six hours

after defendant took her from Klein’s apartment. Tr 322. Defendant led SW to

the back of the house where they entered the basement area through a sliding

glass door. Tr 334. In the basement, defendant told SW two or three times that

if she screamed or made noise he would knock her teeth out. Tr 338. They had

sex. Tr 338-39. Although SW did not resist, she did not consent. Tr 339. She

believed that if she resisted, defendant would knock her teeth out. Tr 339.

After they had sex, defendant told SW that he was going to keep her at

his family’s property and force her to withdraw from methadone using beer and

marijuana. Tr 341. SW was naked and defendant would not allow her to put on

her clothes. Tr 342. When she started resisting and yelling, defendant picked

her up and carried her towards a nearby bam. He squeezed her hard enough to

prevent her from making much noise. The way defendant was holding her was

very painful. Tr 343-44.

There was a small room inside the bam. Defendant found a light and

plugged it in. Tr345. The floor was concrete. The room contained a lot of
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spiders and spider egg sacs. Defendant brought a mattress and blankets to the 

Tr 349, 355. He also brought a soda for SW and beer for himself. Tr 

355. They had sex again two or three times during the night. Tr 356-57. 

Defendant told SW that his ultimate plan was to force her to withdraw from 

methadone and get her pregnant while keeping her in the bam for thirty days. 

Tr 359-60. He told her that he would bring her food at night after his family 

had gone to sleep and that she would be bound and gagged while he was away.

room.

Tr 361-62.

Eventually, SW fell asleep. She was awakened by defendant at 10:00

the next morning (Thursday, November 13). Tr 358. Defendant was on 

post-prison supervision in Polk County. Tr 552. Defendant was crying because 

he had learned that he had to go to Polk County that day to submit a urine 

sample as a condition of his supervision. Tr 362-63. Defendant was certain 

that he would be arrested upon submitting the sample because he had been 

drinking alcohol and smoking marijuana. Tr 363. Defendant told SW that the 

plan had changed and that he was going to take her to Polk County. In the 

event that he was arrested, she could keep his car. Tr 364.

Before travelling to Polk County, defendant took SW to Klein’s 

apartment to get some clothes. Tr 369. He waited in the car. Defendant 

threatened SW and instructed her to return to the car within 10 minutes. Tr

a.m.

370-72. In the apartment, Klein saw bruises on SW’s arms and body. Tr371-
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72. SW did not call the police from Klein’s apartment because she believed

that defendant would be arrested upon submitting the urine sample in Polk

County. Tr 372-73.

After stopping at Klein’s apartment, defendant took SW to the

methadone clinic. Once again, defendant waited in the car. Tr373. When SW

retuned, defendant was angry, because Klein had called SW’s father to report

that she was in trouble, and SW’s father had called defendant. Tr 374.

During the drive to Polk County, defendant urged SW not to tell anyone

else about his conduct. Tr 376. In Dallas, they went to Wal-Mart and Safeway.

In the stores’ surveillance videos, SW can be seen behaving affectionately

towards defendant. Tr 377. SW explained that during the drive, she touched

defendant’s arm and was being nice to him, because he was upset about the

prospect of being arrested, and because he told her that he felt bad about what

he had done to her. Tr 378.

S W waited in the car while defendant visited his parole officer. Her plan

was to wait until she was certain that defendant had been arrested, and then she

would take his car and keep it while he was in jail. Tr 378-79. At trial, she did

not know why she did not just take the car and leave immediately. Tr 379.

Defendant unexpectedly returned about 20 minutes later and they drove back to

Portland. Id.
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Defendant dropped SW off at Klein’s apartment so she could rest

before her shift as a bartender started at 6:00 p.m. Id. She did not call the

police because she did not want defendant to go to prison for 30 years and 

because he had apologized during the Polk County trip. Tr 379-80. She also 

wanted to make sure nothing prevented her from working her shift that night.

Tr 380.

SW’s father came to the bar where she worked that night to find out what

was going on between her and defendant. She told him everything was fine. Tr 

380-81. Defendant also visited the bar off and on during SW’s shift. Tr 380. 

Defendant wanted SW to come with him when her shift ended and he pounded

on the windows to see what was taking so long. Tr381. SW considered calling 

the police but she was not ready to do that yet and decided to wait two more 

days until Saturday. Tr 381-82. Defendant waited in the parking lot until the 

bar closed. Tr382. SW did not tell her coworker what was going on. She left

the bar with defendant when her shift ended. Tr 382.

They spent that night in his car. Defendant took SW to the methadone 

clinic in the morning. Tr383. SW went home to Klein’s apartment to get some 

rest and then went to work again at 6:00 p.m. (Friday, November 14).

Defendant came to the bar again and waited until SW’s shift was over. Tr 384. 

When SW got off work in the early morning hours of November 15, defendant 

was very emotional. SW’s father was calling them and harassing them. Id.
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Defendant told SW that they were going to leave town in the morning. Tr

384-85. SW insisted on going to the methadone clinic first. Defendant took her

to the clinic and waited for her in the car. Tr 385-86. He refused to let SW take

her purse into die clinic. Tr 387.

SW met Klein inside the clinic. Tr 386. Instead of returning to

defendant, she surreptitiously left with Klein and returned with him to his

apartment. Tr 388. Klein wanted to go die police station or call the police but

SW wanted to go to her mother’s house. Before they could leave the apartment,

defendant arrived and began pounding on the door. Tr 388-89. Klein called the

police. Tr 390.

SW described having bruises to her collarbones and her thigh as a result

of defendant’s conduct. Tr 390.

Officer Hardy’s Testimony

Officer Hardy was one of the officers who responded to Klein’s

apartment. He interviewed SW there. She reported that defendant had hurt her, 

abused her, choked her, transported her from one place to another, and grabbed

her thigh hard enough to cause extreme pain. Tr 479,481. She showed Hardy

a bruise on her thigh. Tr 481. SW told Hardy that she did not wait defendant

to get into trouble, but that she also did not want to be abused anymore. Hardy 

testified that SW “seemed like a girl that - that didn’t know what else to do, and
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so she’s finally coming to the police but didn’t want [defendant] necessarily

to get into bunch of trouble.” Tr 480.

Hardy asked SW if defendant had raped her. She was silent for ten 

seconds before responding that he had not. Hardy told the jury that during the 

interview, what was “going through [his] mind” was that “this was a big deal, 

that this was a big case, that bad things happened, and we needed to step in and 

save this girl[.]” Tr 482. After describing his training and experience with 

domestic violence cases, Hardy told the jury that in his opinion, “there was a lot 

of minimization about what had actually occurred.” Tr 484-85. Hardy also 

testified that victims of domestic violence frequently delay reporting their

abuse. Tr486.

Officer Frutiger’s Testimony

Officer Frutiger was one of the officers who responded to Klein’s 

apartment. Frutiger made small talk with defendant while Officer Hardy 

interviewed SW. Defendant told Frutiger that he was there to take SW back to 

her parents’ house, but that Klein had a gun and that SW was afraid to leave. Tr 

310. Eventually, Hardy radioed Frutiger and instructed him to take defendant

into custody. Tr 311.

Detective Turnage’s Testimony

Detective Tumage helped to execute a search warrant at defendant’s 

family’s property. There was a bam with a small room inside with no windows.
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The room had a concrete floor. There was a mattress on the floor and two

beverage cans. The room was very dirty and contained spider egg sacs. Tr 742.

Tumage interviewed SW at the police department on the day defendant

was arrested and spoke to her again a day or two later. Tr 731. After

describing his extensive training and experience regarding domestic violence

cases, Tumage testified that such cases often involve delayed reporting. Tr 753.

He explained that in his opinion, SW did not report defendant’s conduct when

she had an opportunity to do so because she was afraid of continued assaults

and because she was afraid that defendant would follow through on his threats

to her family. Tumage explained that SW’s failure to promptly report

defendant’s conduct was typical of a victim of domestic violence. Tr 757.

Detective Terway's Testimony

Detective Terway helped to execute the search warrant at defendant’s

family’s property and he described the property in detail for the jury. The

property is within one mile of the Multnomah County line. Tr712. There are

two residences on the property, in addition to the bam. Tr 714. There was a

sliding glass door leading to the basement of defendant’s parents’ house. A

pathway led from that door “right down to the bam.” Tr717. The bam was

about a hundred yards from the house. Tr 719.

//

//
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KW’s Testimony

KW is SW’s sister. Tr 627. She testified that defendant was very

possessive with SW, to the extent that he “wouldn’t let her out of his sight” and 

would follow her to the bathroom sometimes. Tr 629. While SW was staying

at Klein’s, defendant would spend time at SW’s family’s house. While there, 

he asked KW if she wanted to help him look for SW at Klein’s. Tr 634. On 

one occasion, defendant told KW that he loved SW and that he “wanted to take

her and put her in the bam and wean her off methadoneM” Tr 637.

FIRST ASSIGNMENT OF ERROR

The trial court erred by admitting Detective Tumage’s testimony that 

SW’s failure to promptly report defendant’s conduct was an example of the 

phenomenon of delayed reporting in domestic violence cases.

Preservation of Error

After defendant was arrested, Detective Tumage conducted three

interviews with SW. Tr 731. When the prosecutor asked Tumage whether “we 

had a situation here with a delayed report[,]” defense counsel stated that he had

a “matter for the Court.” Tr 746.

After the jury left the courtroom, defense counsel told the court that the 

prosecutor appeared to be offering psychological evidence about the nature of 

domestic violence. Tr 747. To provide a frame of reference for defendant’s
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objection, the court invited the prosecutor to make an offer of proof. In

response, the prosecutor stated that she intended to ask Tumage “whether 

delayed reporting is common in domestic violence, why it happens, why crimes

of domestic violence go unreported, [and] whether he would assess this as a

typical behavior of a domestic violence victim.” Tr 748.

Defendant objected to that proposed testimony on several grounds,

including that the state had not established that the officer had sufficient

training and experience to testify about the phenomenon of delayed reporting in 

domestic violence cases. In addition, as pertinent here, defendant told the court

that

“it then turns into a form of witness vouching; that it’s saying there 
are these acts that you took, and I’m telling the jury, it’s okay to do 
that because that means you’re still a victim. And that’s just always 
an improper line of testimony, to say that -- you know, basically, 
he can’t say I believe this person. That’s essentially what they’re 
doing. We have these acts in front of us. I have this training and 
experience, and I’m telling the jury, through my continuation in 
this testimony, that if he doesn’t outright say I believe it, he’s at 
least implying that by acting on it and accepting it. And he will 
say this is common in the domestic violence arena, which is then 
witness vouching.”

Tr 749-50.

The trial court stated that it would allow the prosecutor to make a further

attempt to establish Tumage’s qualifications and invited defendant to renew his

objection thereafter:
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“So what we ought to do is, we bring the jury back in, you do 
whatever you think you want to do with the witness on his 
qualifications, feel free to make your objection, and I’ll rule on it.”

Tr 750.

Defendant asked the court for a continuing objection in the event that his 

objection was overruled. Tr 751. The court told defendant that he did not need 

to “object to every, single question.” Defendant agreed, but told the court that 

“if they change topics a little bit, I might say, ‘I renew the objection.’” The 

court told defendant to do “what you think you need to do.” Id.

When the jury returned, the prosecutor questioned Tumage further to 

demonstrate his training and experience regarding domestic violence. Tr 752- 

53. Defendant renewed his objection, and the trial court overruled it. Tr 753.

The prosecutor then asked Tumage to describe the phenomenon of 

delayed reporting in domestic violence cases. Id. After Tumage described the 

phenomenon, the prosecutor asked him, “[SW’s] behavior in this case, can you 

explain her behavior?” Tr 755. Defendant objected: “Judge, I’m going to 

renew my objection.” Id. The court again overruled the objection. Id.

Tumage asked the prosecutor to clarify her question: “With respect to what?” 

Id. She responded: “With respect to why she didn’t go to the police 

immediately upon having a - having an opportunity to report?” Id.
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Tumage then testified, in part, as follows1:

“Sure. [SW], in this case — you guys have heard the facts. [SW], in 
this case, had some opportunity to get away, escape, leave, go, run, 
call, talk to the police, do what have you -- or do whatever. There 
were those opportunities that were afforded to her and she chose 
not to do those. When I spoke to [SW] it became clear to me the 
reason she chose not to do those was under fear, fear of continued 
assaults against herself.”

Tr 755-56.

Standard of Review

Whether a trial court admitted impermissible vouching evidence is

reviewed for legal error. State v. Criswell, 282 Or App 146,156, 386 P3d 58

(2016).

Argument

The trial court erred by admitting Detective Turn age’s testimony 
that SW’s failure to promptly report defendant’s conduct was an 
example of the phenomenon of delayed reporting in domestic 
violence cases.

Under Oregon law, a witness may not testify that another witness is

I.

telling the truth. State v. Middleton, 294 Or 427,438, 657 P2d 1215 (1983); see

also State v. Milbradt, 305 Or 621, 629-30, 756 P2d 620 (1988) (“We have said

before, and we will say it again, but this time with emphasis - we really mean it

. The assessment of credibility is for the trier of fact [.]”). The rule* * *

excludes not only evidence that vouches as to the credibility of trial testimony,

The transcript pages pertinent to this assignment of error are included 
at ER-7-18(Tr 746-57).
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but also evidence that vouches as to the credibility of an out-of-court

statement. State v. Keller, 315 Or 273, 286, 844 P2d 195 (1993). “Applying

that principle is a straightforward matter when one witness states directly that 

he or she believes another witness, or that the other witness is honest and 

truthful. However, statements that fall short of such overt vouching also may

be impermissible.” State v. Lupoli, 348 Or 346, 358, 234 P3d 117 (2010). 

For example, in State v. McCarthy, 251 Or App 231, 232,283 P3d 391

(2012), the alleged victim reported that the defendant had sexually abused her

several years earlier. She was interviewed at a child abuse assessment center by

Lustig-Butts. At trial, Lustig-Butts testified that “something called delayed

disclosure is the norm for children because they have fear, they have shame,

they’re afraid of not being believed, and so they will not disclose for a while—

or ever.” Id. at 233. When the prosecutor asked Lustig-Butts whether she

“f[ound] those factors in this case,” Lustig-Butts responded affirmatively and

explained that the alleged victim

“delayed her disclosure because of fear. She was told not to tell 
because she would tear the family apart, and so she was - entered 
into the secrecy, that fear. She was afraid she wouldn’t be believed 
because of that as time went on.”

Id.

This court held that that testimony was inadmissible vouching. Id. at 

235-236. In particular, even though Lustig-Butts may not have explicitly
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vouched for die alleged victim’s credibility, her testimony about delayed

reporting “not merely in general terms, but as it related to the complainant’s

circumstances in this case necessarily was based on her assessment of die

complainant’s credibility and, thus, amounted to impermissible vouching.” Id.

at 236.

This case closely resembles McCarthy. Here, Tumage first testified in

general terms about the phenomenon of delayed reporting in domestic violence

cases, and then testified that SW did not report defendant’s conduct sooner

because of “fear”:

“[SW], in this case, had some opportunity to get away, escape, 
leave, go, run, call, talk to the police, do what have you ~ or do 
whatever. There were those opportunities that were afforded to her 
and she chose not to do those. When I spoke to [SW] it became 
clear to me the reason she chose not to do those was under fear, 
fear of continued assaults against herself.”

Tr 755-56.

Thus, Tumage told the jury that SW’s failure to report defendant’s

conduct sooner was an example of the phenomenon of delayed reporting in

domestic violence cases. In particular, her delayed reporting was attributable to

“fear of continued assaults,” rather than being evidence that she had fabricated

the allegations. Just like the testimony in McCarthy, Tumage’s testimony

necessarily was based on his assessment of SW’s credibility during their

interview. As such, it amounted to impermissible vouching.
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To be sure, in McCarthy, the absence of physical evidence of sexual 

abuse demonstrated that Lustig-Butts’ testimony was necessarily based on her 

credibility assessment, rather than something else. See 251 Or App at 235-36 

(discussing the challenged testimony in light of Lupoli, 348 Or at 361-62 

(holding that a child sexual abuse diagnosis is necessarily based on a credibility 

assessment when there is no physical evidence of abuse)). Here, there was 

certain physical evidence, including evidence that SW had been assaulted, in 

the form of bruises to her body. See, e.g., Tr 481. But the physical evidence 

does not show that Tumage’s conclusion was based on something more than a 

credibility assessment. Even in the context of child sexual abuse, “the mere 

presence of physical evidence of abuse is not enough to make a diagnosis of 

child sexual abuse automatically admissible, when that diagnosis otherwise 

rests on what a jury reasonably could perceive to be a credibility-based

evaluation.” State v. Beauvais, 357 Or 524, 537, 354 P3d 680 (2015). In

particular, a diagnosis of child sexual abuse amounts to something more than

vouching only when

“(1) physical evidence meaningfully corroborates the alleged type 
of abuse; (2) the expert significantly relies on that physical 
evidence in making the diagnosis of sexual abuse; and (3) the 
causal relationship between the physical evidence and the 
diagnosis is sufficiently complex such that a lay trier of fact cannot 
assess the connection as well as an expert.”

Id. at 538.
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Of course, this case involves a domestic violence investigator’s

conclusion that SW’s allegations were true, rather than a diagnosis of child

sexual abuse. But the principle is the same. Under the reasoning of Beauvais,

Tumage’s testimony that SW’s delayed report was attributable to fear rather

than fabrication might have told the jury something it could not determine on its

own, if (1) the physical evidence meaningfully corroborated the specific

allegations, (2) Tumage relied on the physical evidence in reaching his

conclusion, and (3) his domestic violence expertise was necessary to fully

understand the connection between the physical evidence and the allegations.

But nothing in Tumage’s testimony suggests that his conclusion was

based on anything other than a credibility assessment. And even if that

assessment was based in part on the physical evidence, the jury did not need an

expert to explain the connection between the evidence and the allegations, and,

in any case, no such explanation was offered in support of the testimony at issue

here. Thus, despite the presence of certain physical evidence, this is still a case

in which the witness’s conclusion that the allegations were true was based on a

credibility assessment that should have been left to the jury, rather than an

application of the witness’s expertise to the physical evidence. Because

Tumage’s testimony was impermissible vouching, the trial court erred by

admitting it over defendant’s objection.
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II. The error was not harmless.

This court may affirm a conviction despite the erroneous admission of

vouching evidence only if there is little likelihood that the admission of the 

evidence affected the verdict. See State v. Ferguson, 247 Or App 747, 755, 271

P3d 150 (2012) (applying standard). There is a heightened possibility that

vouching evidence will affect the verdict when the credibility of the vouched- 

for statements is the central factual issue. See State v. Lowell, 249 Or App 364,

370,277 P3d 588, rev den, 352 Or 378 (2012) (in “a case that boil[s] down, in

large part, to a credibility contest between the victim and defendant, evidence 

commenting on the credibility of either was likely to be harmful”). An 

evidentiary error is also more likely to be harmful in a close case, as 

demonstrated by a non-unanimous verdict. See, e.g., State v. Logston, 270 Or

App 296, 307, 347 P3d 352 (2015); State v. Abraham, 265 Or App 240, 247, 

335 P3d 293 (2014); State v. Villanueva-Villanueva, 262 Or App 530, 535, 325

P3d 783 (2014).

In that regard, this case resembles Simpson v. Coursey, 224 Or App 145,

148, 197 P3d 68 (2008), rev den, 346 Or 184 (2009), a post-conviction relief

case. There, a police officer had testified in the underlying criminal trial that 

the alleged victim was “very honest, very straightforward.” This court

“readily” concluded that the vouching testimony was harmful:
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“The jury heard a uniformed police detective vouch for the 
victim’s honesty. The possibility that the testimony affected the 
verdict is magnified by the fact that the criminal trial appears to 
have been an extremely close case for the jury. It returned a verdict 
of acquittal on three of die four counts of sexual abuse, and its 
guilty verdict on the fourth count was by a 10 to 2 vote. The 
charges
testimony. Thus, the possibility that [the police officer’s] testimony 
vouching for the credibility of the victim affected the verdict is 
very real.”

* * * turned on whether the jury believed the victim’s

Id at 154.

Here, as in Simpson, the vouching testimony came from a police

detective. But the detective did not merely comment on SW’s candid

appearance or demeanor, as in Simpson. He did more than that. Tumage

testified that SW’s failure to report defendant’s conduct when she had the 

chance was attributable to her fear that defendant would follow through on his

threats of violence, rather than being attributable to the fact that the allegations

were fabricated. The testimony thus implied that Tumage believed the

allegations whose veracity was the subject of the trial. Moreover, as in

Simpson, the trial was extremely close, as evidenced by the numerous acquittals

and non-unanimous guilty verdicts. See Verdict, ER-5-6; Tr 957-66 (acquittals

in Counts 3, 7, 8, 10, 11, and 14; 10-2 votes in Counts 5, 6, 9, and 12). Most

importantly, as in Simpson, the state’s case depended largely on persuading the

jury to believe SW’s story. Under those circumstances, there is a significant
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possibility that the error affected verdicts. Consequently, this court must

reverse each conviction.

SECOND ASSIGNMENT OF ERROR2

The trial court erred by failing to strike Officer Hardy’s testimony that 

during his interview with SW, “[s]he seemed like a girl that — that didn’t know 

what else to do, and so she’s finally coming to the police but didn’t want 

[defendant] necessarily to get into a bunch of trouble.”

THIRD ASSIGNMENT OF ERROR

The trial court erred by failing to strike Officer Hardy’s testimony that 

during his interview with SW, what was “going through his mind” was “that 

this was a big deal, that this was a big case, that bad things happened, and we 

needed to step in and save this girl[.]”

FOURTH ASSIGNMENT OF ERROR

The trial court erred by failing to strike Officer Hardy’s testimony that 

when he interviewed S W, his “opinion was that there was a lot of minimization

about what had actually occurred.”

//

//

2 Defendant submits a combined argument in support of assignments 2-4.
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Preservation of Error

In assignments 2-4, defendant seeks plain-error review. This court has

discretion to review an unpreserved error of law that is obvious and apparent

from the record. Ailes v. Portland Meadows, Inc., 312 Or 376, 381-82, 823 P2d

956 (1991). Here, as explained below, during Officer Hardy’s testimony, the

trial court failed to strike three instances of “true vouching evidence,” that is,

“one witness’s testimony that he or she believes that another witness is or is not

credible, which a party offers to bolster or undermine the veracity of that other

witness.” State v. Corkill, 262 Or App 543, 552, 325 P3d 796, 802 (2014).

Although there was no vouching objection, the trial court’s failure to strike such

testimony sua sponte is subject to plain error review. See State v. Higgins, 258

Or App 177, 308 P3d 352 (2013), rev den, 354 Or 700 (2014) (plain error for

trial court not to exclude true vouching evidence); B.A. v. Webb, 253 Or App 1,

10-17, 289 P3d 300 (2012), rev den, 353 Or 428 (2013) (same); State v. Lowell,

249 Or App 364, 366-67, 277 P3d 588, rev den, 352 Or 378 (2012) (same).

In determining whether to correct plain error, this court considers, among

other things, the gravity of the error and the ends of justice. Ailes, 312 Or at

382 n 6. Here, there is a heightened risk that the admission of so much

vouching evidence affected the verdicts, because the central issue in the trial

was SW’s credibility, and because the case was a close one, as evidenced by the

numerous acquittals and non-unanimous verdicts. See Simpson, 224 Or App at
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154 (heightened risk that error affected verdicts in close case where outcome 

turned on credibility of vouched-for statements). In that context, the ends of

justice and the gravity of the error compel review. See also Higgins, 258 Or 

App 182-83 (ends of justice and gravity of the error required court to review 

plain error in admitting true vouching evidence in a trial that was effectively a

“credibility contest”). See also State v. Wright, 281 Or App 399,406, 383 P3d

385 (2016) (where convictions reflect serious felonies and the error was not

harmless, the gravity of the error compels review).

Standard of Review

Whether a trial court admitted impermissible vouching evidence is

reviewed for legal error. Criswell, 282 Or App at 156.

Argument

The trial court erred by failing to strike Hardy’s vouching testimony.

As previously noted, under Oregon law, a witness may not testify that

I.

another witness is telling the truth. Middleton, 294 Or at 438; Milbradt, 305 Or

at 629-30. The rule excludes not only evidence that vouches as to the

credibility of trial testimony, but also evidence that vouches as to the credibility

of an out-of-court statement. Keller, 315 Or at 286.

Whether a trial court has a duty to strike vouching evidence sua sponte is

a distinct question from the admissibility of such testimony upon a proper
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objection. There are questions and comments that may run afoul of the

vouching rule without constituting what this court has termed “true ‘vouching’

evidence, that is, one witness’s testimony that he or she believes that another

witness is or is not credible, which a party offers to bolster or undermine the

veracity of that other witness.” Corkill, 262 Or App at 552.

But this court has repeatedly held that a trial court has a duty to

spontaneously exclude true vouching evidence. See, e.g., Higgins, 258 Or App

at 181 (plain error for trial court to admit mother’s testimony that she “knew for

sure” that her daughter was not lying about being raped by the defendant); B.A.,

253 Or App at 10-17 (plain error for trial court to admit testimony from mental-

health professionals that die plaintiffs reports of abuse were credible); Lowell,

249 Or App at 366-67 (trial court plainly erred by allowing a detective to

comment directly on the defendant’s credibility by stating that he did not think

the defendant “was being very honest and upfront” and that the defendant’s

statements were of a type that showed “that somebody is not being truthful”).

Here, the trial court overlooked three plain instances of “true vouching

evidence” during Officer Hardy’s testimony. First, Officer Hardy testified that

during his interview with SW, “[s]he seemed like a girl that - that didn’t know

what else to do, and so she’s finally coming to the police but didn’t want

[defendant] necessarily to get into a bunch of trouble.” Tr 479-80. Second,

when the prosecutor asked him “[w]hat was going through your head” during
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the interview, Hardy responded “that this was a big deal, that this was a big 

case, that bad things happened, and we needed to step in and save this girl[.]” 

Tr 482. Third, when the prosecutor asked Hardy what his opinion was about 

SW’s behavior during the interview, Hardy testified that his “opinion was that 

there was a lot of minimization about what had actually occurred.” Tr 485.

In the first two instances, Hardy told the jury directly that during the 

interview, he believed the domestic violence allegations SW was making. In 

the third instance, by contrast, Hardy told the jury directly that he did not 

believe that SW was telling the whole truth about defendant’s conduct. The 

first two instances were offered to bolster the credibility of SW’s allegations 

and the third instance was offered to diminish the credibility of the exculpatory

implication of her failure to make further allegations. Because each piece of 

testimony was true vouching evidence, the trial court had a duty to strike it sua

sponte and erred by failing to do so.

The error was not harmless.

As noted, this court may affirm a conviction despite the erroneous 

admission of vouching evidence only if there is little likelihood that the

II.

admission of the evidence affected the verdict. See Ferguson, 247 Or App at

755 (applying standard). When the credibility of the vouched-for statements 

was the central issue in the trial, and the case was a close one, vouching 

evidence is especially likely to have affected the verdict. See Lowell, 249 Or
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App at 370 (vouching evidence likely to be harmful in “credibility contest”);

Simpson, 224 Or App at 154 (heightened risk that error affected verdicts in

close case where outcome turned on credibility of vouched-for statements).

Here, as previously discussed, the case was very close, as shown by the

acquittals and by die non-unanimous guilty verdicts. Moreover, SW’s

credibility was the central issue in the trial. In that context, Officer Hardy told

the jury, based on his training and experience in domestic violence cases, that

he believed SW’s statements during the interview. Those statements included

allegations that defendant had hurt her, that he had abused her, that she was

choked, that she was transported from one place to another, and that defendant

had caused her extreme pain by grabbing her thigh. Furthermore, Hardy told

the jury that in his training and experience he believed she was “minimizing”

defendant’s conduct. Tr 479-82. Hardy’s vouching testimony bolstered the

credibility of SW’s ultimate allegations, by vouching for the allegations in the

initial interview, and by “vouching against” her failure to make further

allegations in that interview.

Of course, defendant was acquitted of the charges that arose from some

of the allegations that Hardy repeated (strangulation and first-degree kidnapping

on an asportation theory). And Hardy also did not specifically repeat

allegations corresponding to the charge of first-degree kidnapping on a secret

confinement theory, the coercion charge, the menacing charge, or the recklessly
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endangering charge. But that does not mean that Hardy’s credibility 

assessment regarding the overall story did not affect the guilty verdicts. The

jury could have relied on his assessment of the credibility of SW’s initial 

disclosure when it decided what aspects of her ultimate story were worthy of

belief. Because Hardy’s credibility assessment could have affected each guilty

verdict in that way, this court must reverse each conviction.

FIFTH ASSIGNMENT OF ERROR

The trial court erred by failing to give a jury instruction requiring

concurrence on a particular occurrence of the coercion charge in Count 6.

Preservation of Error

Defendant seeks plain-error review. This court has discretion to review 

an unpreserved error of law that is obvious and apparent from the record. Ailes

312 Or at 381-82. Because instructional error is a matter of law that this court

reviews without reference to anything beyond the record, State v. Lotches, 331

Or 455, 472, 17 P3d 1045 (2000), it is ordinarily eligible for plain-error review

whenever the error is “obvious.” State v. Gaines, 275 Or App 736, 746, 365

P3d 1103 (2015).

Here, the court’s error in failing to give a concurrence instruction for

Count 6 is obvious. In particular, there can be no dispute as to whether, when 

the record supports multiple, separate occurrences of the charged crime, the trial
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court must either require the state to make an election as to which occurrence

it will proceed on, or instruct the jury that the requisite number of jurors must

agree on one of the multiple occurrences. See State v. Teagues, 281 Or App

182,189, 383 P3d 320 (2016) (so holding); see, e.g., State v. Hale, 335 Or 612,

627-30, 75 P3d 448 (2003) (court plainly erred in failing to require concurrence

when there were multiple occurrences of the predicate crimes to aggravated

murder); Lotches, 331 Or at 467-69 (same). And for the reasons discussed

below, there can be no dispute as to whether die evidence substantiated two

occurrences of the coercion charge in Count 6. Nor did the state did make an

election that resolved the concurrence problem. Consequently, the trial court

plainly erred by failing to give a concurrence instruction. See also Wright, 281

Or App at 406 (trial court plainly erred by failing to give a concurrence

instruction when the record supported liability on alternative legal theories);

Gaines, 275 Or App at 748 (same).

In deciding whether to review ml unpreserved issue, this court considers,

among other things, the competing interests of the parties, the gravity of the

error, and the ends of justice. Ailes, 312 Or at 382 n 6. On at least three

occasions, Oregon appellate courts have corrected plain error in failing to

require jury concurrence on a particular occurrence of the crime. Hale, 335 Or

at 630; Lotches, 331 Or at 466; State v. Pervish, 202 Or App 442,466, 123 P3d

285 (2005), rev den 340 Or 308 (2006). When such an error is not harmless,
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the ends of justice, the gravity of the error, and the interests of the parties 

warrant plain-error review. See Wright, 281 Or App at 406 (error’s gravity 

compels exercise oiAiles discretion when error could have affected serious 

felony verdict). Here, as explained below, the court’s failure to give a 

concurrence instruction for Count 6 could have affected a serious felony

verdict. Consequently, this court should review and correct it.

Standard of Review

Whether a trial court was required to give a concurrence instruction is 

reviewed for legal error, viewing the evidence in support of the instruction in 

the light most favorable to defendant. Teagues, 281 Or App at 187.

Argument

The trial court erred by failing to give a concurrence instruction for 
Count 6.

Under Article I, section 11, of the Oregon Constitution,3 when the record 

supports multiple, separate occurrences of a charged crime, the trial court must 

either require the state to make an election as to which occurrence it will 

proceed on, or instruct the jury that the requisite number of jurors must agree on 

one of the multiple occurrences. Teagues, 281 Or App at 189 (citing

I.

3 Article I, section 11, of the Oregon Constitution, provides, in part: “[I]n 
the circuit court ten members of the jury may render a verdict of guilty or not 
guilty[.]”



34

State v. Ashkins, 357 Or 642,659,357 P3d 490 (2015) and State v. Houston,

147 Or App 285,292, 935 P2d 1242 (1997)).

For example, in Mellerio v. Nooth, 279 Or App 419,429-30, 379 P3d 560

(2016), a post-conviction relief case, the petitioner alleged that trial counsel was

ineffective for failing to request concurrence instructions on two counts of

coercion, each of which named a different victim. The evidence showed that at

one point during the night of the charged crimes, the petitioner told the victims

not to report his conduct to specific third parties, die Colemans. In addition, the

evidence showed that later that night, the petitioner told the victims not to

report his conduct to the police. The evidence thus substantiated two

occurrences of coercion for each charge, one pertaining to the Colemans and

one pertaining to the police. Id. at 425. This court held that because the record

supported two “temporally, spatially, and substantively distinct occurrences” of

coercion for each charge, id. at 432, trial counsel’s failure to request

concurrence instructions was ineffective assistance of counsel, id. at 431, and

prejudiced the petitioner, because the jurors could have based their individual

verdicts on different occurrences. Id. at 435-36.

This case resembles Mellerio. In Count 6, the state charged defendant

with committing the crime of coercion by compelling SW to engage in conduct
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by threating her with injury.4 The evidence substantiated at least two 

separate occurrences of that charge. In one occurrence, SW testified that when 

she and defendant stopped to pick up clothes at Klein’s apartment before 

traveling to Polk County, defendant waited in the car and made threats to 

induce her to “come back down.” Tr 371-72. In another occurrence, after their

return from Polk County, SW rejoined defendant after her shift at work was

over. Tr 382.

To be sure, in the first occurrence, SW mentioned threats to her family.

but she did not specifically mention threats of injury to herself. Tr 371. 

Similarly, in the second occurrence, SW did not specifically mention that 

defendant had threatened her with injury. But the jury could have inferred that 

defendant’s earlier threats of injury to SW (and, indeed, the abusive nature of 

their relationship in general) instilled her with fear that he would injure her if 

she did not comply with his wishes on these two occasions. That possibility

4 ORS 163.275 provides, in part:

“(1) A person commits the crime of coercion when the person 
compels or induces another person to engage in conduct from 
which the other person has a legal right to abstain, or to abstain 
from engaging in conduct in which the other person has a legal 
right to engage, by means of instilling in the other person a fear 
that, if the other person refrains from the conduct compelled or 
induced or engages in conduct contrary to the compulsion or 
inducement, the actor or another will:

“(a) Unlawfully cause physical injury to some person[.]”
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was heightened by the “delayed reporting” testimony described in the first

assignment of error, in which Detective Tumage told the jury that he believed

that SW failed to report defendant’s conduct sooner out of “fear of continued

assaults.” Tr 755-56. Because the record substantiated those separate

occurrences of the coercion charge in Count 6, either an election or a

concurrence instruction was required. Because there was no election, the trial

court erred by failing to give a concurrence instruction.

n. The error was not harmless.

A trial court’s failure to give a concurrence instruction is not hamless

when, given the evidence and the parties’ theories, jurors could have based then-

verdicts on different occurrences. Teagues, 281 Or App at 194.

Here, jurors could have reached different conclusions about which of the

two occurrences of Count 6 was proven beyond a reasonable doubt. For

example, some jurors might have accepted the occurrence when SW rejoined

defendant after stopping for clothes at Klein’s apartment, while rejecting the

occurrence when she rejoined him after work. Notably, there was evidence that

the couple were on good terms again during the trip to Polk County. In light of

that evidence, a juror who believed that SW was afraid of injury when she

rejoined defendant after stopping at Klein’s apartment (in the immediate

aftermath of the frightening bam episode) might have doubted whether she was
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still afraid of injury when she rejoined defendant after her shift was over, 

which occurred after their apparent Polk County rapprochement.

On the other hand, other jurors might have accepted the occurrence when 

SW rejoined defendant after her shift was over, while rejecting the occurrence 

following the stop at Klein’s apartment. In that regard, SW testified that 

defendant had told her that if he was arrested in Polk County, she could keep 

his car, and that she expected defendant to be arrested. In light of that evidence, 

a juror who believed that SW was compelled by threats of injury when she 

rejoined defendant after her shift might have doubted whether she was 

compelled by threats of injury when she rejoined him after the stop at Klein’s 

on the way to Polk County.

For those reasons, without a concurrence instruction or an election, the 

jurors could have convicted defendant in Count 6 while disagreeing about 

which occurrence had been proven. Because the error could have affected the 

verdict in that way, this court should reverse and remand the conviction.

SIXTH ASSIGNMENT OF ERROR

The trial court erred by failing to instruct the jury that defendant 

committed the first-degree kidnapping charge in Count 5 only if the 

confinement occurred in a place where the alleged victim was not likely to be

found.
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Preservation of Error

Defendant requests plain-error review. This court has discretion to

review an unpreserved error of law that is obvious and apparent from the

record. Ailes, 312 Or at 381-82.

The error here meets those criteria. “[T]he question of what must be

included in a jury instruction is a question of law, and what was or was not

included is determined readily by examining the instructions that were given.”

Lotches, 331 Or at 472. The error is also obvious, for the reasons explained

below. Accordingly, this court has discretion to review and correct the error.

In deciding whether to do so, this court considers the competing interests

of the parties, the gravity of the error, and the ends of justice. Ailes, 312 Or at

382 n 6. Here, the error is grave, because it allowed the jury to find defendant

guilty without finding every element of the crime. Because of the missing

instruction, the verdict does not reflect a genuine determination of guilt.

Moreover, the state has no legitimate interest in upholding a wrongful

conviction, and review would serve the ends of justice. This court should

review the error.

Standard of Review

This court reviews jury instructions for errors of law. State v. Pierce, 235

Or App 372, 374, 232 P3d 978 (2010).
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Argument

The trial court erred by failing to instruct the jury to determine 
whether defendant confined the alleged victim in a place where she 
was not likely to be found.

Under the Sixth Amendment to the United States Constitution5 and

I.

Article I, section 11,6 of the Oregon Constitution, a criminal defendant has a 

right to a jury trial on every element of the crime. United States v. Gaudin, 515

US 506, 510, 115 S Ct 2310, 132 L Ed 2d 444 (1995); State v. Quinn, 290 Or

383,400, 623 P2d 630 (1981), overruled on other grounds by State v. Hall, 339 

Or 7 (2005). To give effect to the right to a jury trial, a trial court must instruct 

the jury to decide all the elements of the charged crimes. State v. Gray, 261 Or

App 121, 130, 322 P3d 1094 (2014).

Here, in Count 5, the state charged defendant with committing first-

degree kidnapping by secretly confining the alleged victim “in a place where

5 The Sixth Amendment provides:

“In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the State and 
district wherein the crime shall have been committed, which 
district shall have been previously ascertained by law, and to be 
informed of the nature and cause of the accusation; to be 
confronted with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to have the 
Assistance of Counsel for his defence.”

6 Article I, section 11, provides, in part:

“In all criminal prosecutions, the accused shall have the right to 
public trial by an impartial jury[.]”
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she was not likely to be found.” Indictment, ER-2. The fact that die

confinement occurs in a place where the victim is not likely to be found is an

element of the charged form of first-degree kidnapping. See ORS 163.235(1)

(defining first-degree kidnapping to require violation of ORS 163.225); ORS

163.225(l)(b) (defining the form of second-degree kidnapping in which the

victim is secretly confined “in a place where [the victim] is not likely to be

found”). See also State v. Parkins, 346 Or 333, 343-44, 211 P3d 262 (2009)

(reversing first-degree kidnapping conviction where, even if victim was secretly

confined, no reasonable juror could have found that the confinement occurred

in a place where she was not likely to be found).

But the trial court’s instructions omitted that element of the charge. ER-

19-20 (Tr 847-48). The instructions required the jury to find that defendant

secretly confined the victim, but not that he did so in a place where she was not

likely to be found. Id. Because that fact is an essential element of the pertinent

form of kidnapping, defendant had a right to a jury trial on that fact, and the

trial court erred by failing to provide one.

II. The error was not harmless.

This court will reverse a conviction for instructional error if the verdict

could have been based on the theory of criminal responsibility contained in the

erroneous instruction. State v. Lopez-Minjarez, 350 Or 576, 585,260 P3d 439

(2011). Because failing to instruct on an element is a violation of die United
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States Constitution, in addition to being an error under state law, this court

must also apply the federal test for harmless error. State v. Cook, 340 Or 530,

544, 135 P3d 260 (2006). Under that test, a court’s omission of an element is

harmless only if it appears beyond a reasonable doubt that the error did not

contribute to the verdict. Neder v. United States, 527 US 1, 15, 119 S Ct 1827,

144 L Ed 2d 35 (1999).

Here, the jury might not have convicted defendant in Count 5 if it had

been instructed on the “not likely to be found” element. Notably, the state 

presented little or no evidence regarding how often defendant’s family visited

the bam where defendant confined SW. In addition, according to KW,

defendant had actually told her that he was planning to keep SW in the bam.

Tr 637. Under those circumstances, a reasonable juror could have doubted

whether the bam was a place where SW was not likely to be found. See

Parkins, 346 Or at 344 (even if victim was secretly confined in bedroom, it was

not a place where she was not likely to be found, because victim’s sister knew

she was there). Accordingly, the trial court’s failure to instruct on that element

requires reversal.

//

//

//
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CONCLUSION

Under each of the first four assignments of error, this court should

reverse each conviction and remand for further proceedings.

Under the fifth assignment of error, this court should reverse the coercion

conviction in Count 6 and remand for further proceedings.

Under the sixth assignment of error, this court should reverse the first-

degree kidnapping conviction in Count 5 and remand for further proceedings.

Respectfully submitted,

Ernest G. Lannet 
Chief Defender 
Criminal Appellate Section 
Office of Public Defense Services .

Signed
By Andrew Robinson at 1:27 pm, May 02, 2017

Andrew D. Robinson OSB #064861 
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Defendant(s).

The above-named defendants) are accused by the Grand Jury of Multnomah County, State of Oregon, by this indictment of 
crime(s) of COUNT 1 - RAPE IN THE FIRST DEGREE - CONSTITUTING DOMESTIC VIOLENCE, COUNT 2 - 
KIDNAPPING IN THE FIRST DEGREE, COUNT 3 - KIDNAPPING IN THE FIRST DEGREE - CONSTITUTING 
DOMESTIC VIOLENCE, COUNT 4 - KIDNAPPING IN THE FIRST DEGREE, COUNT 5 - KIDNAPPING IN THE 
FIRST DEGREE - CONSTITUTING DOMESTIC VIOLENCE, COUNT 6,7 - COERCION - CONSTITUTING 
DOMESTIC VIOLENCE, COUNT 8 - ATTEMPTED BURGLARY IN THE FIRST DEGREE, COUNT 9,10 - ASSAULT 
IN THE FOURTH DEGREE - CONSTITUTING DOMESTIC VIOLENCE, COUNT II - STRANGULATION - 
CONSTITUTING DOMESTIC VIOLENCE, COUNT 12 - MENACING - CONSTITUTING DOMESTIC VIOLENCE, 
COUNT 13 - RECKLESSLY ENDANGERING ANOTHER PERSON, COUNT 14 - RECKLESS DRIVING, committed as 
follows:

COUNT 1
RAPE IN THE FIRST DEGREE - CONSTITUTING DOMESTIC VIOLENCE 

The said Defendants), AUSTIN CALLAHAN BRAND, on or between November 12, 2014 and November 15, 2014, in the 
County of Multnomah, State of Oregon, or within one mile of the County of Multnomah, State of Oregon, did unlawfully and 
knowingly, by forcible compulsion, engage in sexual intercourse with SARAH WALKER, contrary to the statutes in such cases 
made and provided and against the peace and dignity of the State of Oregon,

The state further alleges that at the time of the conduct alleged herein, the defendant and SARAH WALKER were 
family or household members as defined by ORS 135.230(4),

COUNT 2
KIDNAPPING IN THE FIRST DEGREE- CONSTITUTING DOMESTIC VIOLENCE 

The said Defendants), AUSTIN CALLAHAN BRAND, on or between November 12, 2014 and November 15, 2014, in the 
County of Multnomah, State of Oregon, did unlawfully and knowingly, without consent or legal authority, take SARAH 
WALKER from one place to another, with intent to interfere substantially with the personal liberty of SARAH WALKER, 
and with the purpose to further the commission of and attempt to further the commission of Rape in the First Degree, as 
defined in ORS 163.375 of SARAH WALKER, contrary to the statutes in such cases made and provided and against the 
peace and dignity of the State of Oregon,

The state further alleges that at the time of the conduct alleged herein, the defendant and SARAH WALKER were 
family or household members as defined by ORS 135.230(4),

COUNT 3
KIDNAPPING IN THE FIRST DEGREE - CONSTITUTING DOMESTIC VIOLENCE

14CR28021

Indictment
1612373
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The said Defendant(s), AUSTIN CALLAHAN BRAND, on or between November 12, 2014 and November 15, 2014, in the 
County of Multnomah, State of Oregon, did unlawfully and knowingly, without consent or legal authority, take SARAH 
WALKER from one place to another, with intent to interfere substantially with the personal liberty of SARAH WALKER, 

? and with the purpose of terrorizing SARAH WALKER, contrary to the statutes in such cases made and provided and against 
the peace and dignity of the State of Oregon,

The state further alleges that at the time of the conduct alleged herein, the defendant and SARAH WALKER 
family or household members as defined by ORS 135.230(4),

i
were

COUNT 4
KIDNAPPING IN THE FIRST DEGREE- CONSTITUTING DOMESTIC VIOLENCE 

The said Defendant(s), AUSTIN CALLAHAN BRAND, on or between November 12, 2014 and November 15, 2014, in the 
County of Multnomah, State of Oregon, or within one mile of the County of Multnomah, State of Oregon, did unlawfully and 
knowingly, without consent or legal authority, secretly confine SARAH WALKER in a place where she was not likely to be 
found, with intent to interfere substantially with the personal liberty of SARAH WALKER, and with the purpose to further 
the commission of and attempt to further the commission of Rape in the First Degree, as defined in. ORS 163.375 of SARAH 
WALKER, contrary to the statutes in such cases made and provided and against the peace and dignity of the State of 
Oregon,

The state further alleges that at the time of the conduct alleged herein, the defendant and SARAH WALKER were 
family or household members as defined by ORS 135.230(4),

COUNT 5
KIDNAPPING IN THE FIRST DEGREE - CONSTITUTING DOMESTIC VIOLENCE

The said Defendant(s), AUSTIN CALLAHAN BRAND, on or between November 12, 2014 and November 15, 2014, in the 
County of Multnomah, State of Oregon, or within one mile of the County of Multnomah, State of Oregon, did unlawfully and 
knowingly, without consent or legal authority, secretly confine SARAH WALKER in a place where she was not likely to be 
found, with intent to interfere substantially with the personal liberty of SARAH WALKER, and with the purpose of 
terrorizing SARAH WALKER, contrary to the statutes in such cases made and provided and against the peace and dignity of 
the State of Oregon,

The state further alleges that at the time of the conduct alleged herein, the defendant and SARAH WALKER 
family or household members as defined by ORS 135.230(4),

were

COUNT 6
COERCION - CONSTITUTING DOMESTIC VIOLENCE 

The said Defendant(s), AUSTIN CALLAHAN BRAND, on or between November 12, 2014 and November 15, 2014, in the 
County of Multnomah, State of Oregon, did unlawfully and knowingly compel and induce SARAH WALKER to engage in 
conduct from which SARAH WALKER had a legal right to abstain, by means of instilling in SARAH WALKER a fear 
that if SARAH WALKER refrained from the conduct compelled and induced, defendant would unlawfully cause physical 
injury to SARAH WALKER, contrary to the statutes in such cases made and provided and against the peace and dignity of 
the State of Oregon,

The state further alleges that at the time of the conduct alleged herein, the defendant and SARAH WALKER were 
family or household members as defined by ORS 135.230(4),

COUNT 7
COERCION - CONSTITUTING DOMESTIC VIOLENCE 

The said Defendant(s), AUSTIN CALLAHAN BRAND, on or between November 12, 2014 and November 15, 2014, in the 
County of Multnomah, State of Oregon, did unlawfully and knowingly compel and induce SARAH WALKER to engage in 
conduct from which SARAH WALKER had a legal right to abstain, by means of instilling in SARAH WALKER a fear 
that if SARAH WALKER refrained from the conduct compelled and induced, defendant would unlawfully cause physical 
injury to KYLEE WALKER, contrary to the statutes in such cases made and provided and against the peace and dignity of 
the State of Oregon,

The state further alleges that at the time of the conduct alleged herein, the defendant and SARAH WALKER were 
family or household members as defined by ORS 135.230(4),

COUNT 8
ATTEMPTED BURGLARY IN THE FIRST DEGREE

Disi: Original: Court - Copies: Defendant, Def. Attorney, DA, Data EntryINDICTMENT
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I
5 The said Defendant (s), AUSTIN CALLAHAN BRAND, on or about November 15,2014, in the County of Multnomah, State of 

Oregon, did unlawfully and intentionally attempt to enter and remain in a dwelling located at 18503 East Burnside Street,
Portland, Oregon, with the intent to commit the crime of Kidnap therein, contrary to the statutes in such cases made and provided 
and against the peace and dignity of the State of Oregon,

The state further alleges that the above-described offense occurred in an occupied dwelling.

{
s
l

COUNT 9
ASSAULT IN THE FOURTH DEGREE - CONSTITUTING DOMESTIC VIOLENCE

The said Defendant(s), AUSTIN CALLAHAN BRAND, on or between November 12, 2014 and November 15, 2014, in the 
County of Multnomah, State of Oregon, did unlawfully and intentionally and knowingly cause physical injury to SARAH 
WALKER, contrary to the statutes in such cases made and provided and against the peace and dignity of the State of 
Oregon,

The state further alleges that at the time of the conduct alleged herein, the defendant and SARAH WALKER were 
family or household members as defined by ORS 135.230(4),

COUNT 10
ASSAULT IN THE FOURTH DEGREE - CONSTITUTING DOMESTIC VIOLENCE 

The said Defendant(s), AUSTIN CALLAHAN BRAND, on or between November 12, 2014 and November 15, 2014, in the 
County of Multnomah, State of Oregon, or within one mile of the County of Multnomah, State of Oregon, did unlawfully and 
intentionally and knowingly cause physical injury to SARAH WALKER, contrary to the statutes in such cases made and 
provided and against the peace and dignity of the State of Oregon,

The state further alleges that at the time of the conduct alleged herein, the defendant and SARAH WALKER were 
family or household members as defined by ORS 135.230(4),

COUNT 11
STRANGULATION - CONSTITUTING DOMESTIC VIOLENCE 

The said Defendants), AUSTIN CALLAHAN, BRAND, on or about November 12, 2014, in the County of Multnomah, 
State of Oregon, did unlawfully and knowingly impede the normal breathing and blood circulation of SARAH WALKER by 
applying pressure on the throat and neck of SARAH WALKER, contrary to the statutes in such cases made and provided 
and against the peace and dignity of the State of Oregon,

The state further alleges that at the time of the conduct alleged herein, the defendant and SARAH WALKER were 
family or household members as defined by ORS 135.230(4),

COUNT 12
MENACING - CONSTITUTING DOMESTIC VIOLENCE 

The said Defendant(s), AUSTIN CALLAHAN BRAND, on or between November 12, 2014 and November 15, 2014, in the 
County of Multnomah, State of Oregon, did unlawfully and intentionally attempt to place SARAH WALKER in fear of 
imminent serious physical injury, contrary to the statutes in such cases made and provided and against the peace and dignity 
of the State of Oregon,

The state further alleges that at the time of the conduct alleged herein, the defendant and SARAH WALKER were 
family or household members as defined by ORS 135.230(4),

COUNT 13
RECKLESSLY ENDANGERING ANOTHER PERSON

The said Defendant(s), AUSTIN CALLAHAN BRAND, on or between November 12, 2014 and November 15, 2014, in the 
County of Multnomah, State of Oregon, did unlawfully and recklessly create a substantial risk of serious physical injury to 
SARAH WALKER, contrary to the statutes in such cases made and provided and against the peace and dignity of the State 
of Oregon,

COUNT 14
RECKLESS DRIVING

Disl: Original: Court - Copies: Defendant, Def. Attorney, DA, Data EntryINDICTMENT
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j The said Defendant(s), AUSTIN CALLAHAN BRAND, on or between November 12, 2014 and November 15, 2014, in the 
County of Multnomah, State of Oregon, did unlawfully and recklessly drive a vehicle upon a public highway and premises 

! open to the public, in a manner that endangered the safety of persons or property, contrary to the statutes in such cases made 
and provided and against the peace and dignity of the State of Oregon,

Dated at Portland, Oregon, in the county aforesaid, on NOVEMBER 24, 2014.

A TRUE BILLWitnesses
Examined.Before the Grand Jury
in person fun less noted)
Matthew D Hardy 
Sarah Walker 
Aaron Tumage 
Steve Klein 
Jolene Walker 
Rene Breedlove

/S/susanne Evers
Alternate Foreperson of the Grand Jury

ROD UNDERHILL (883246) 
District Attorney 
Multnomah County, Oregon

DeputyBy. A

(Def-BRAND) $250,000+ $250,000+ $250,000 + $250,000+ $250,000 + $10,000 + $10,000 + 
$20,000 + $5,000 + $5,000 + $5,000 $5,000 + $2,500 + $2,500

Security Amount

affirmative declaration
The District Attorney hereby affirmatively declares for the record, as required by ORS 161.566. upon the dale scheduled for Ihe first appearance of the defendant, and before the 

asks under ORS 135.020 how the defendant pleads to the charge(s), Ihe State's intention that any misdemeanor charged herein proceed as a misdemeanor. AMBERcourt
KINNEY OSB 077063 //bkf

Pursuant to 2005 Or Laws ch. 463 sections 1 to 7, 20(1) and 21 to 23, the State hereby provides written notice of the Stale's intention to rely at sentencrigon 
enhancement facts for any statutory ground for the imposition of consecutive sentences codified under ORS 137.123 on these counts or to any other sentence 
which has been previously imposed oris simultaneously imposed upon this defendant.
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o 1

§ 2
•a
:! 3
6
? 4I
2 5 IN THE CIRCUIT COURT OF THE STATE OF OREGONI
© so 6 FOR THE COUNTY OF MULTNOMAH »¥»*

■8
1 7 STATE OF OREGON, 
>

Plaintiff, ^ 4.*^
■5° c°'^ * %W:

»fv*w. _ r-* 
cP,A '
<o •

i
8 Case No. 14CR28021

9 VERDICTv.

10 AUSTIN CALLAHAN BRAND, •1&
V411 Defendant.

12

We the jury, being first duly empaneled and sworn in the above entitled ca^e, do find our13

14 verdict as follows:
• At least 10 or more jurors much agree on your verdict.
• With respect to Counts 1-12, for which there is an additional question, you are not to 

address the additional questions if your verdict on the charge is "not guilty. “ If you 
answer the additional question, at least 10 of the jurors who voted to find the defendant 
guilty of the charge must agree upon the answer to the additional question.

15

16

17

18 Additional QuestionVerdictVariable AllegationChargea.
Not Guilty Guilty YesNo

19 Family or Household 
Members?

Rape in the First 
Degree

1
20

Family or Household 
Members?

Intent to interfere substantially 
with personal liberty, by taking 
from one place to another

Kidnapping in the 
First Degree

321 1022
Family or Household 

Members?.
Intent to interfere substantially 
with personal liberty, secretly 
confine

Kidnapping in the 
First Degree

523 10 ^[0
24

Family or Household 
Members?^/

Threat of physical injury to Sarah
Walker

6 Coercion
25

\026

Page 1 - VERDICT
State of Oregon v. Austin Callahan Brand 
Case number 14CR28021
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Additional Questioni VerdictVariable AllegationChargeCt.vS
5 1 No I YesGuiltyNot GuiltyS3 Family or Household

Members?
Threat of physical injury to Kylee 
Walker

Coercion7CN

§ 2
•3
:i 3
o Occupied Dwelling?Attempt Burglary 

in the First Degree
8° 4

5 5
6
3 6

\9-o

Family or Household
Members?

In Multnomah county9 Assault in the 
Fourth Degree 4*10■S 7H1 7> Family or Household

Members?
In Multnomah County or Within 
one mile of Multnomah County

Assault in the 
Fourth Degree

10I %108

9 Family or Household
Members?

Strangulation11 \\
10 \ \
11 Family or Household

Members?
Menacing12 10%

------- [WWmsm12
Recklessly 
Endangering 
Another Person

13 1213

14

®SiReckless Driving14
15

16

17
*18 p*

DATED this^ day of April, 2015.
19

20
Presiding Juror

21

22

23

24

25

26
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1 Why not?Q

2 The messages had been deleted by the time they got toA

3 me and we were unable to recover them. Sometimes we recover

Sometimes I know when we plug them4 I'm not a cell phone expert.

in we recover things and sometimes we can't.5 The rhyme or

6 reason, I don't understand. I don't know. But I do know that we

tried and we weren't able to get them.7

You tried and were unable to recover those? Do you8 Q

9 know who deleted those messages?

10 I don't.A

Q Okay. I would like to — you have extensive training11

and experience specifically in domestic violence; is that right?12

13 A Yes.

Okay. And you have already gone through your education14 Q

and training with regards to domestic violence. It's 70 percent15

Can you tell me, this was a domestic violenceof your caseload.16

incident; is that right?17

Yes, it was.18 A

19 we had a situation here with aOkay. And what wasQ

delayed report; is that right?20

21 Judge, I have a matter for the Court.MR. WALSH:

22 Sit tight, jurors.THE COURT:

(Sidebar discussion held - off the record.)23

24 Jurors, I think we have five minutes' worthTHE COURT:

of work to do without you. So if you'll wait for us in the jury25

Weber Reporting Corporation
5200 SW Meadows Road, Suite 150 

Lake Oswego, OR 97035 
503.726.5212
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room, I'm hoping it's five minutes.

(Jury exited courtroom at 2:25 p.m.)

(Whereupon, the following proceedings were held in open 

court outside the presence of the jury:)

THE COURT: Okay. So, Mr. Walsh?

MR. WALSH: Judge, so I think we all know where we're 

at because we just had a sidebar off the record, 

is establishing is, they're attempting to get a foundation for 

sort of psychological evidence about the nature of domestic

1

2

3

4

5

6
What the State7

8

9

violence.10

Well, we don't know that yet.THE COURT11

But they sort of established --MR. WALSH12

THE COURT: We could13

MR. WALSH: I apologize. They sort of went through14

it15

THE COURT: Why don't we have Ms. Kinney tell us where 

she's headed, make a — just make an offer of proof so that it 

will provide a basis for Mr. Walsh to respond.

MS. KINNEY: Absolutely, Your Honor.

THE COURT: What are you — where are you intending to 

go on this issue with this witness?

16

17

18

19

20

21
I am trying to establish a foundation of 

his experience, training, and education specifically with 

domestic violence, and qualify him to be able to give his opinion 

and assessment of this situation, this domestic —

MS. KINNEY:22

23

24

25

Weber Reporting Corporation
5200 SW Meadows Road, Suite 150 

Lake Oswego, OR
503.726.5212
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THE COURT: And what opinion questions would you be1

asking him?2

I would like to ask him about3 MS. KINNEY: Whether

the — whether delayed reporting is common in domestic violence,4

why it happens, why crimes of domestic violence go unreported,5

whether he would assess this as a typical behavior of a domestic6

violence victim.7

THE COURT: Anything else? Any other opinion questions8

you would ask him?9

MS. KINNEY: No, I believe that's it, Your Honor.10

11 THE COURT: Okay. Thank you.

Mr. Walsh?12

13 MR. WALSH: So

Now, with that offer of proof.14 THE COURT

15 Judge, one, I think it's basicYes, Judge.MR. WALSH

foundation, that this officer, who I am not being critical of,16

does not have the either medical or psychological training to17

discuss these matters.18

19 THE COURT: Let me ask Ms. Kinney. Have you finished

your questions for the witness about his qualifications?20

I could guide him through it a little bit21 MS. KINNEY:

22 more, Your Honor.

23 THE COURT: All right. So

24 MS. KINNEY: Okay.

25 — we'11 see where that goes.THE COURT:

Weber Reporting Corporation
5200 SW Meadows Road, Suite 150 

Lake Oswego, OR 97035 
503.726.5212
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MS. KINNEY: Okay. Sorry.1

Well, because I think we could — do you2 MR. WALSH:

want me to keep going and —3

Yeah, yeah.4 THE COURT

MR. WALSH: Right. Right. So5

THE COURT: Yeah. And then when we bring the jury back6

You can objectin we'll let her try to establish foundation, 

again and I'll rule -- I'll rule, I'll flush out the legal

7

8

issues.9

MR. WALSH: Right.10

Go ahead.11 THE COURT

Judge, that it is, at a basic level,12 MR. WALSH

It is asking one witness to speculate on thespeculation.

motives, behaviors, and justification for acts that other 

witnesses took and try and explain that to the jury as an expert 

It ties back to my position that an officer's training 

and experience is not a blank check for qualifications as an 

expert, and that police training, we may get into more of the

13

14

15

witness.16

17

18

foundation, by itself is not — because it is not at, you know, 

the — he has not interviewed in a psychological setting, and had 

interviews with folks, and is not able to render that opinion,

19

20

21

such as say a Ph.D. might be able to do.

Judge, beyond speculation, it then turns into a form of 

witness vouching; that it's saying there are these acts that you 

took, and I'm telling the jury, it's okay to do that because that

22

23

24

25

Weber Reporting Corporation
5200 SW Meadows Road, Suite 150 

Lake Oswego, OR
503.726.5212
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means you're still a victim.1 And that's just always an improper

line of testimony, to say that — you know, basically, he can't2

say I believe this person.3 That's essentially what they're

doing. We have these acts in front of us. I have this training4

and experience, and I'm telling the jury, through my continuation 

in this testimony, that if he doesn't outright say I believe it,

5

6

he's at least implying that by acting on it and accepting it.7

And he will say this is common in the domestic violence arena,8

which is then witness vouching.9

10 THE COURT: Thank you. Any response you care to make,

Ms. Kinney?11

Your Honor, I believe that he will be12 MS. KINNEY: I

have already laid a significant foundation. And I believe13

14 that

You want — you said you wanted to do some15 THE COURT:

16 more of that.

I will do a little bit more, and I do17 MS. KINNEY:

believe that he will be absolutely qualified to answer these18

questions.19

THE COURT: Right. So what we ought to do is, we bring20

the jury back in, you do whatever you think you want to do with21

the witness on his qualifications, feel free to make your22

objection, and I'll rule on it.23

24 And then, Judge, if I am not successful, IMR. WALSH:

want to make sure that I am — that objection is ongoing for —25

Waber Raporting Corporation
5200 SW Meadows Road, Suite 150 

Lake Oswego, OR 97035 
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That's -- make your record however you want1 THE COURT:

to, but I understand your position.2

3 MR. WALSH: If

I don't think you have to object to every,4 THE COURT:

single question.5

No, but if they change topics a little bit,6 MR. WALSH:

I might say, "I renew the objection."7

THE COURT: All right. Do what you think you need to8

9 do.

MR. WALSH: Thank you.10

Bring the jury back in.11 THE COURT:

I asked you how long that wouldIt was four minutes.12

be. You said five.13

I saidWell, yesterday I got in trouble.14 MR. WALSH:

an hour plus. And then you said —15

It was an hour.16 THE COURT

You were mad when it was one-ten.17 MR. WALSH

THE COURT: Plus is a little18

It wasn't that bad. Right.19 MR. WALSH

Well, that's all a matter of opinion.20 THE COURT

Bring them in.

And by the way, a pepper is a fruit, not a vegetable.

21

22

MS. KINNEY: A what?23

A pepper is a fruit, not a vegetable.24 THE COURT:

(Jury summoned.)25

Weber Reporting Corporation
5200 SW Meadows Road, Suite 150 

Lake Oswego, OR
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(Whereupon, the following proceedings were held in open1

court in the presence of the jury:)2

3 THE COURT: Okay. Be seated, everybody. Go ahead,

Ms. Kinney.4

5 DIRECT EXAMINATION (CONTINUED)

6 BY MS. KINNEY:

What training — I know you went through this a little7 Q

What training did youbit. I just want to write it down again.8

specifically go through with regards to domestic violence?9

And I don't have the class titles in front of10 A Sure.

I received my initial training at the academy with regards11 me.

to domestic violence investigations. Since then, I have taken a12

class on victims involving domestic violence, perpetrators and13

domestic violence. I have probably had over a hundred hours of14

classes specifically dealing with domestic violence training.15

And in over a hundred hours of training over what16 Q

period of time?17

18 A Over my career.

19 Over your career? Okay. And currently your caseload,Q

you said, is about 70 percent domestic violence incidents?20

21 A Correct.

22 And historically, through your career, have you alwaysQ

worked in domestic violence, dating back to even patrol?23

yes, I've worked in domestic violence24 I've workedA

since the first day I was a police office. It's something we25

Weber Reporting Corporation
5200 SW Meadows Road, Suite 150 

Lake Oswego, OR 97035 
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respond to every, single day.

So throughout your career you have been working in

1

2 Q

domestic violence?3

Indeed.4 A

Okay. Thank you.

MS. KINNEY: Those are all of the foundation questions

5 Q

6

that I have. I7

So at this time I would renew the8 MR. WALSH:

objection --9

THE COURT: Overruled.10

as we discussed.MR. WALSH:11

12 BY MS. KINNEY:

We -- in this case involving Ms. Walker and Mr. Brand,13 Q
What is delayed report?we have a situation of delayed report.14

It's where theDelayed report where — it's just that.15 A

It might be an hour, it might bevictim may take time to report.16

That's something we see oftentwo weeks, or it could be never.17

in domestic violence cases.18

Why is this common in domestic violence?19 Q
In a domestic violence case,There's several reasons.20 A

from somebody from the outside looking in that has never been 

involved in a domestic violence case, and has never been on the

21

22

receiving end of a batterer, it would be easy for somebody to 

make the call, why is this person staying with this person, 

is this person continuing to be abused?

23

Why24

However, when you're in25

Weber Reporting Corporation
5200 SW Meadows Road, Suite 150 

Lake Oswego, OR
503.726.5212

97035



ER-15 754

that relationship a couple of things are occurring. One, that is1

the only source you have. That's the only person you know.2

Oftentimes, because domestic violence situations are such3

controlling in nature, your friends, your family have been4

separated and pushed away from you. You no longer have those5

So the only person me, as the victim, knows is that6 contacts.

person who's abusing me. Therefore, you stay. Whenever you stay7

in that relationship, there may be some love there.8 You may

absolutely love that person, and you may know that by telling on9

them they may get in trouble. They may go to jail. If they go10

to jail, there may be lots of financial resources. Let's say in11

the case where somebody has children. Now the breadwinner is in12

jail and nobody's taking care of the kids.13

There's a psychological dependency on that person;14

there's a codependency on that — in that batterer relationship.15

I, as the victim, am codependent on that person because he's the16

only person I know in my world. There's also something called17

Stockholm Syndrome. Stockholm Syndrome is where a hostage —18

sometimes we see it in a hostage situation, but a hostage or a19

victim will actually side with the perpetrator because there's20

some good qualities. Maybe they agree with some of the stuff21

they're doing. It becomes — they almost become a friend to that22

person and, therefore, they don't want to get them in trouble.23

That's kind of what I've been talking about here.24

25 So those are some of the reasons why you'd have delayed

Weber Reporting Corporation
5200 SW Meadows Road, Suite 150 
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But in myThere's obviously lots and lots of them.1 report.

experience, that's some of the reasons.

And, obviously, in cases you respond to, there has been 

a report, but do -- in your training and experience do you 

believe there are a lot of incidents of domestic violence that

2

3 Q

4

5

have not and never get reported?6

Judge, objection; speculation.MR. WALSH:7

THE COURT: Overruled.8

THE WITNESS: Yes.9

10 BY MS. KINNEY:

And is that for the same reasons that you just11 Q

described?12

Yeah, it's — yeah, for some of those reasons, 

everybody has their own reasons, but, yeah, those are some of the 

Absolutely.

I mean,13 A

14

15 reasons.

Ms. Walker's behavior in this case, can youOkay.16 Q
explain her behavior?17

Judge, I'm going to renew my objection.18 MR. WALSH:

THE COURT: Overruled.19

With respect to what?THE WITNESS:20

21 BY MS. KINNEY:

With respect to why she didn't go to police immediately 

upon having a — having an opportunity to report?

Ms. Walker, in this case — you guys have heard 

Ms. Walker, in this case, had some opportunity to get

22 Q

23

24 Sure.A

the facts.25

Weber Reporting Corporation
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1 away, escape, leave, go, run, call, talk to the police, do what

2 There were those opportunities thathave you — or do whatever.

3 were afforded to her and she chose not to do those. When I spoke

to Ms. Walker it became clear to me the reason she chose not to4

do those was under fear, fear of continued assaults against

She knows that — and by talking to her, and I also

5

6 herself.

concur with her thoughts because of my training and experience 

and what I've been doing — domestic violence situations tend to

7

8

increase in severity, not decrease. This was a very major thing.9

From looking at it, no matter which angle you look at it, the set10

of circumstances we're discussing are very, very major, and Sarah11

She knows that there's a fear that Mr. Brand will go12 knows that.

back to jail. She knows that if she tries to escape, he's told13

her that he's going to knock her teeth in and that he is going to14

hurt her. He's also threatened her family. He knows that he15

that her family trusts him, and that her family is a phone call16

away if she escapes and tries to run away. The family is unaware17

18 as to what's going on, and a phone call, he could be in contact

with the family and, simply, she was scared that if she tried to19

get away then he was going to hurt her and/or her family.20

21 She told me that she had a plan. She says, "I have a

We will get — I was going to get through this.22 plan. I'm

bidding time." At times she told him that she loved him. At23

times she told him that, you know, "No, I want to have your baby.24

I want to be there with you.25 no, I love you,I want to

Weber Reporting Corporation
5200 SW Meadows Road, Suite 150 

Lake Oswego, OR 97035 
503.726.5212
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Those are all — that's all a coping mechanism to helphoney."

her keep from getting assaulted and get to the end of the day.

1

2

At the end of the day, it's self-preservation, and we do crazy 

things — people do crazy things when they're trying to have 

self-preservation and preserve their own safety.

And that's what this case is.

3

4

5

She knew what she was in6

She told me she knew that if she tried towas a bad situation.7

In the barn, where's she going toget away he would capture her.8

she told me thatAnd heShe's in the middle of nowhere.9 run?

she was not going to try to escape because she was in fear that 

somebody, her or her family, would get hurt at the hands of 

Mr. Brand, or Mr. Brand's family, and that caused her great

And she was willing to take the abuse and live this out 

until she could fulfill her plan for self-preservation.

Is this behavior — I know that maybe not to this 

extreme, but is this type of behavior typical of a victim of

10

11

12

13 concern.

14

15 Q

16

domestic violence?17

That's why there's repeat — victims in 

domestic violence, they go back, they want to stay in that 

relationship -- or they don't want to but they choose to stay in 

that relationship for a multitude of reasons, and this is just

This one is extreme, but it's another

Absolutely.18 A

19

20

21

another example of it.22

23 example.

Q Okay. Thank you.24

I have no further questions.25 MS. KINNEY:

Weber Reporting Corporation
5200 SW Meadows Road, Suite 150

97035Lake Oswego, OR
503.726.5212
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injury to self or another person, or in fear that the person or 

another person will immediately or in the future be kidnapped.

Sexual intercourse has its ordinary meaning and occurs 

on any penetration, however slight.

1

2

3

4 Emission is not required.

5 Oregon a law provides that a person commits the crime 

of kidnapping of the first degree, constituting domestic 

violence, if with an intent to interfere substantially with 

another's personal liberty and without consent or legal 

authority, that person takes another person from one place to 

another or secretly confines another person with the purpose to 

terrorize the victim.

6

7

8

9

10

11

12 With respect to Count 3, in this case, to establish the

crime of kidnapping in the first degree, constituting domestic 

violence, as alleged in Count 3, the State must prove beyond a 

reasonable doubt the following elements:

1) That the act occurred on or between November 12,

13

14

15

16

17 2014 and November 15, 2014;

18 2) That Austin Callahan Brand acting without consent or 

legally authority took Sarah Walker from one place to another;19

20 3) That Austin Callahan Brand had the intent to

interfere substantially with Sarah Walker's personal liberty;

4) That Austin Callahan Brand acted with the purpose to 

terrorize Sarah Walker;

21

22

23

24 5) At the time of the act, Sarah Walker was a person 

who had cohabited with the Defendant or was a person who had been25
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involved in a sexually intimate relationship with the Defendant. 

Number 5, in this case, to establish

In this case, to establish the crime of kidnapping in 

the first degree, constituting domestic violence, as alleged in 

Count 5, the State must prove beyond a reasonable doubt the

1
excuse me,2

Count 5.3

4

5

following elements:6

1) That the act occurred on or between November 12,7

2014 and November 15, 2014;8

2) That Austin Callahan Brand, acting without consent 

for legal authority secretly confined Sarah Walker;

3) That Austin Callahan Brand had the intent to 

interfere substantially with Sarah Walker's personal liberty; and

4) That Austin Callahan Brand acted with a purpose to

9

10

11

12

13

terrorize Sarah Walker;

5) That at the time of the act, Sarah Walker was a 

person who had cohabited with the Defendant or was a person who 

had been involved in a sexually intimate relationship with the

14

15

16

17

18 Defendant.

Oregon a law provides that a person commits the crime 

of coercion, constituting domestic violence, when the person 

compels or induces another person to engage in conduct that the 

other person has the illegal right to abstain by means of 

instilling in that other person a fear that if the other person 

in conduct contrary to the compulsion or inducement, the 

act will unlawfully cause physical injury to some person.

19

20

21

22

23

24 engages

25



ER-21
State of Oregon vs Austin Callahan Brand, Case No. 14CR28021

IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR THE COUNTY OF
MULTNOMAH

)State of Oregon,
)Plaintiff
) Case No.: 14CR28021
)vs.
) JUDGMENT
)
) Case File Date: 11/17/2014 
) District Attorney File #: 2308830-1V

Austin Callahan Brand,
Defendant

DEFENDANT
True Name: Austin Callahan Brand
Date Of Birth: 10/07/1989
Fingerprint Control No (FPN): JMUL114646513
Alias(es): Austin Brand

Sex: Male
State Identification No (SID): 161377920R

HEARING
Proceeding Date: 03/25/2016 
Court Reporter: Recording, FTR

Defendant appeared in person and was in custody. The defendant was represented by Attomey(s) DAVID J CELUCH, 
OSB Number 952291. Plaintiff appeared by and through Attomey(s) AMBER KINNEY, OSB Number 077063.

COUNT(S)
It is adjudged that the defendant has been convicted on the following count(s):

Count 5 : Kidnapping in the First Degree - Constituting Domestic Violence
Count number 5, Kidnapping in the First Degree - Constituting Domestic Violence, 163.235, Felony Class A, 
committed on or about 11/12/2014. Conviction is based upon a Jury Verdict of Guilty on 04/20/2015.

Sentencing Guidelines

The Crime Severity Classification (CSC) on Count Number 5 is 10 and the Criminal History Classification (CHC) is C.

This sentence is pursuant to the following special factors: 
• Sentence per ORS 137.700

The court finds substantial and compelling reason for an Upward Durational Departure, as stated on the record. This 
departure is pursuant to the following aggravating or mitigating factors):

Printed on 04/01/2016 at 2:12 PMPage 1 of 7Document Type: Judgment
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• Defendant on supervision/release status.

Incarceration

Defendant is sentenced to the custody of Oregon Dept of Corrections, for a period of 180 month(s). Defendant is 
remanded to the custody of the Multnomah Sheriff for transportation to the Oregon Dept of Corrections for service of 
this sentence. Defendant not to be transported to Dept, of Corrections without order of the Court. Defendant may 
receive credit for time served.

The Defendant may not be considered by the executing or releasing authority for any form of Reduction in Sentence, 
Conditional or Supervised Release Program, Temporary Leave From Custody, Work Release. Defendant not eligible 
for any form of Reduction in Sentence, Conditional or Supervised Release Program, Work Release until after 90 
months have been served. The Defendant may not be considered for release on post-prison supervision under ORS 
421.508(4) upon successful completion of an alternative incarceration program.

It is ordered that the Defendant serve a minimum of 90 month(s).

Post-Prison Supervision

The term of Post-Prison Supervision is 3 year(s). If the Defendant violates any of the conditions of post-prison 
supervision, the defendant shall be subject to sanctions including the possibility of additional imprisonment in 
accordance with the rules of the State Sentencing Guidelines Board.

Statutory Provisions

Defendant is ordered to submit blood or buccal sample and thumbprint pursuant to ORS 137.076.

Monetary Terms

Defendant shall be required to pay the following amounts on this count:

Fees and Assessments: Payable to the Court.
Type Actual OwedReductionModifierAmount

$0.00$200.00Waived$200.00Fine - Felony
$0.00$200.00$200.00Total

Count 6 : Coercion - Constituting Domestic Violence
Count number 6, Coercion - Constituting Domestic Violence, 163.275, Felony Class C, committed on or about 
11/12/2014. Conviction is based upon a Jury Verdict of Guilty on 04/20/2015.

Page 2 of 7 Printed on 04/01/2016 at 2:12 PMDocument Type: Judgment
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Sentencing Guidelines

The Crime Severity Classification (CSC) on Count Number 6 is 7 and the Criminal History Classification (CHC) is B.

This sentence is pursuant to the following special factors: 
• This is a Presumptive Sentence

Incarceration

Defendant is sentenced to the custody of Oregon Dept of Corrections, for a period of 25 month(s). Defendant is 
remanded to the custody of die Multnomah Sheriff for transportation to the Oregon Dept of Corrections for service of 
this sentence. Defendant may receive credit for time served.

The Defendant may be considered by the executing or releasing authority for any form of reduction in sentence, 
temporary leave from custody, work release, or program of conditional or supervised release authorized by law for 
which die Defendant is otherwise eligible at the time of sentencing. The Defendant may not be considered for release 
on post-prison supervision under ORS 421.508(4) upon successful completion of an alternative incarceration program.

This sentence shall be concurrent with the following cases Count 5.

Post-Prison Supervision

The term of Post-Prison Supervision is 35 month(s). If the Defendant violates any of the conditions of post-prison 
supervision, the defendant shall be subject to sanctions including the possibility of additional imprisonment in 
accordance with the rules of the State Sentencing Guidelines Board.

Statutory Provisions

Defendant is ordered to submit blood or buccal sample and thumbprint pursuant to ORS 137.076.

Monetary Terms

Defendant shall be required to pay the following amounts on this count:

Fees and Assessments: Payable to the Court.
Type Amount Modifier Reduction Actual Owed

Fine - Felony $200.00 Waived $200.00 $0.00

Document Type: Judgment Page 3 of 7 Printed on 04/01/2016 at 2:12 PM
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$0.00$200.00$200.00Total

Count 9 : Assault in the Fourth Degree - Constituting Domestic Violence
Count number 9, Assault in the Fourth Degree - Constituting Domestic Violence, 163.160(2), Misdemeanor Class A, 
committed on or about 11/12/2014. Conviction is based upon a Jury Verdict of Guilty on 04/20/2015.

Incarceration

Defendant is sentenced to the custody of County Jail, for a period of 1 year(s). Defendant is remanded to the custody of 
the Multnomah County Sheriff for transportation to the Supervisory Authority for service of this sentence. Defendant 
may receive credit for time served.

The Defendant may be considered by the supervisory authority for any form of alternative sanction authorized by ORS 
423.478, and the Defendant shall pay any required per diem fees.

This sentence shall be concurrent with the following cases Counts 5 & 6.

Monetary Terms

Defendant shall be required to pay the following amounts on this count:

Fees and Assessments: Payable to the Court.
Type Actual OwedReductionModifierAmount

$0.00$100.00Waived$100.00Fine - Misdemeanor
$0.00$100.00$100.00Total

Count 12 : Menacing - Constituting Domestic Violence
Count number 12, Menacing - Constituting Domestic Violence, 163.190, Misdemeanor Class A, committed on or about 
11/12/2014. Conviction is based upon a Jury Verdict of Guilty on 04/20/2015.

Printed on 04/01/2016 at 2:12 PMPage 4 of 7Document Type: Judgment
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Incarceration

Defendant is sentenced to the custody of County Jail, for a period of 1 year(s). Defendant is remanded to the custody of 
the Multnomah County Sheriff for transportation to the Supervisory Authority for service of this sentence. Defendant 
may receive credit for time served.

The Defendant may be considered by the supervisory authority for any form of alternative sanction authorized by ORS 
423.478, and the Defendant shall pay any required per diem fees.

This sentence shall be concurrent with the following cases Counts 5, 6 & 9.

Monetary Terms

Defendant shall be required to pay the following amounts on this count:

Fees and Assessments: Payable to the Court.
Type Actual OwedModifier ReductionAmount

$0.00$100.00 Waived $100.00Fine - Misdemeanor
$0.00$100.00$100.00Total

Count 13 : Recklessly Endangering Another Person
Count number 13, Recklessly Endangering Another Person, 163.195, Misdemeanor Class A, committed on or about 
11/12/2014. Conviction is based upon a Jury Verdict of Guilty on 04/20/2015.

Incarceration

Defendant is sentenced to the custody of County Jail, for a period of 1 year(s). Defendant is remanded to the custody of 
the Multnomah County Sheriff for transportation to die Supervisory Authority for service of this sentence. Defendant 
may receive credit for time served.

The Defendant may be considered by the supervisory authority for any form of alternative sanction authorized by ORS 
423.478, and the Defendant shall pay any required per diem fees.

This sentence shall be concurrent with the following cases Counts 5, 6,9 & 12.

Printed on 04/01/2016 at 2:12 PMPage 5 of 7Document Type: Judgment
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Monetary Terms

Defendant shall be required to pay the following amounts on this count:

Fees and Assessments: Payable to the Court.
Type Actual OwedReductionModifierAmount

$0.00$100.00$100.00 WaivedFine - Misdemeanor
$0.00$100.00$100.00Total

COUNTS DISPOSED WITH NO CONVICTION

Count # 3, Kidnapping in the First Degree is Acquitted.

Count # 7, Coercion is Acquitted.

Count # 8, Attempt to Commit a Class A Felony is Acquitted.

Count #10, Assault in the Fourth Degree is Acquitted.

Count #11, Strangulation is Acquitted.

Count #14, Reckless Driving is Acquitted.

Count # 1, Rape in the First Degree is Dismissed.

Count # 2, Kidnapping in the First Degree is Dismissed.

Count # 4, Kidnapping in the First Degree is Dismissed.
If convicted of a felony or a crime involving domestic violence, you may lose the right to buy, sell, transport, receive, or 
possess a firearm, ammunition, or other weapons in both personal and professional endeavors pursuant to ORS 166.250, 
ORS 166.291, ORS 166.300, and/or 18 USC 922(g).

MONEY AWARD
Judgment Creditor: State of Oregon 
Judgment Debtor: Austin Callahan Brand

Payees are to be paid as ordered under Monetary Terms.

Printed on 04/01/2016 at 2:12 PMPage 6 of 7Document Type: Judgment
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Money Award total does not include reduced amounts of $700.00 as stated in the individual counts.

The court may increase the total amount owed by adding collection fees and other assessments. These fees and 
assessments may be added without further notice to the defendant and without further court order.

Subject to amendment of a judgment under ORS 137.107, money required to be paid as a condition of probation 
remains payable after revocation of probation only if the amount is included in the money award portion of the 
judgment document, even if the amount is referred to in other parts of the judgment document.

Any financial obligations) for conviction(s) of a violation, which is included in the Money Award, creates a judgment 
lien.

Payment Schedule

Payment of the fines, fees, assessments, and/or attorney's fees noted in this and any subsequent Money Award shall be 
scheduled by the clerk of the court pursuant to ORS 161.675.

Payable to:
Multnomah County Circuit Court 
1021 SW Fourth Avenue 
Portland, Oregon 97204 
P: 503-988-3235, option 3 
F: http://courts.oregon.gov/multnomah

Signed: 4/1/2016 02:32 PM

Dated the day of ,20

Signed:

Circuit Court Judge John A. Wittmayer

Document Type: Judgment Page 7 of 7 Printed on 04/01/2016 at 2:12 PM
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Register of Actions
Case No. 14CR28021

Case Type: Offense Felony 
Date Filed: 11/17/2014 

Location: Multnomah 
Booking Number: 1321152 

District Attorney Number: 2308830-1V

§State of Oregon vs Austin Callahan Brand
§
§
§
§
§
§

party Information

Attorneys 
DAVID J CELUCH 

Retained 
503 224-4045(W)

Male White 
DOB: 1989 
6' 1". 189 lbs

Brand, Austin Callahan A/so Known 
As Brand, Austin

Defendant

Pro SaDE-F-E-MSE- 
CONSORTIUM PORTLAND

Court Appointod
603 385 3»mW)

8809 SE 190th Drive 
Damascus, OR 97089 
SID: OR16137792 
Other Agency Numbers 

777714 Multnomah County Sheriff

ERNEST WARREN.
Court Appointod

503 228-6656(W)

Court Appointod
503 224 7877(W)

AMBER KINNEY
503 988-3162(W)

State of OregonPlaintiff

TRACI ANDERSON 
503 988-6076(W)

CHARGE INFORMATION

DateLevel
Felony Class A 
Felony Class A 
Felony Class A 
Felony Class A 
Felony Class A 
Felony Class C 
Felony Class C 
Felony Class B 
Misdemeanor Class A 11/12/2014 
Misdemeanor Class A 11/12/2014 
Misdemeanor Class A 11/15/2014 
Misdemeanor Class A 11/12/2014 
Misdemeanor Class A 11/12/2014 
Misdemeanor Class A 11/12/2014 
Misdemeanor Class A 11/16/2014

Statute
163.375
163.236
163.235
163.235
163.235
163.275
163.275
161.405(2)(b)
163.160(2)
163.160(2)
163.187
163.190
163.195
811 140
163.195

Charges: Brand, Austin Callahan
1. Rape in the First Degree
2. Kidnapping in the First Degree
3. Kidnapping in the First Degree
4. Kidnapping in the First Degree
5. Kidnapping in the First Degree
6. Coercion
7. Coercion
8. Attempt to Commit a Class A Felony
9. Assault in the Fourth Degree
10. Assault in the Fourth Degree
11. Strangulation
12. Menacing
13. Recklessly Endangering Another Person
14. Reckless Driving
999. Recklessly Endangering Another Person

11/12/2014
11/12/2014
11/12/2014
11/12/2014
11/12/2014
11/12/2014
11/12/2014
11/15/2014

Misdemeanor Class A 11/16/2014163.190999. Menacing
Misdemeanor Class A 11/16/2014163,190999. Menacing

999. Rape in the First Degree 11/16/2014Felony Class A163.375

11/16/2014Felony Class C163.275999. Coercion
11/16/2014Felony Class C163.275999. Coercion
11/16/2014"elony Class C163.275999. Coercion

Misdemeanor Class A 11/16/2014163.160(2)999. Assault in the Fourth Degree
11/16/2014Felony Class A163.235999. Kidnapping In the First Degree

5/19/2016https://publicaccess.courts.oregon.gov/PublicAccessLogin/CaseDetail.aspx7CaseID 1907...
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999. Kidnapping In the Hrst Degree Felony Class A163.235 11/16/2014

999. Kidnapping in the First Degree 163.235 Felony Class A 11/16/2014

Events & Orders of the Court

DISPOSITIONS
11/17/2014 Disposition 

999. Coercion
No Complaint

999. Coercion
No Complaint

999. Coercion
No Complaint

999. Assault in the Fourth Degree 
No Complaint

999. Recklessly Endangering Another Person 
No Complaint

999. Menacing
No Complaint

999. Menacing
No Complaint

999. Rape in the First Degree 
No Complaint

999. Kidnapping in the First Degree 
No Complaint

999. Kidnapping in the First Degree 
No Complaint

999. Kidnapping in the First Degree 
No Complaint

Created: 11/17/2014 1:57 PM

Plea (Judicial Officer Greenlick, Michael A) 
6. Coercion

11/25/2014

Not Guilty 
11. Strangulation 

Not Guilty
2. Kidnapping in the First Degree

Not Guilty
1 Rape in the First Degree 

Not Guilty
3. Kidnapping in the First Degree

Not Guilty
4. Kidnapping in the First Degree

Not Guilty
5. Kidnapping in the First Degree

Not Guilty
7. Coercion

Not Guilty
9. Assault in the Fourth Degree

Not Guilty
10. Assault In the Fourth Degree

Not Guilty
8. Attempt to Commit a Class A Felony 

Not Guilty
12. Menacing

Not Guilty
13. Recklessly Endangering Another Person

Not Guilty
14. Reckless Driving

Not Guilty
Created: 11/25/2014 10:11 AM

Disposition (Judicial Officer WiTTMAYER, JOHN) 
11. Strangulation 

Acquitted
2. Kidnapping In the First Degree

Dismissed
3. Kidnapping in the First Degree

Acquitted
. 4. Kidnapping in the First Degree 

Dismissed

04/20/2015

7. Coercion
Acquitted

10. Assault In the Fourth Degree 
Acquitted

B. Attempt to Commit a Class A Felony 
Acquitted

14. Reckless Driving 
Acquitted

Created: 04/20/2015 3:46 PM

10/23/2015 Disposition (Judicial Officer WITTMAYER, JOHN)

5/19/2016https://publicaccess.courts.oregon.gov/PublicAccessLogin/CaseDetail.aspx7CaseID-1907...
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1. Rape in the First Degree 
Dismissed

Created: 10/23/2015 4:15 PM

03/25/2016 Disposition (Judicial Officer WITTMAYER, JOHN) 
6. Coercion

Convicted
5. Kidnapping in the First Degree 

Convicted
9. Assault in the Fourth Degree 

Convicted
12. Menacing

Convicted
13. Recklessly Endangering Another Person 

Convicted
Created: 03/25/2016 4:33 PM

03/25/2016 Sentence (Judicial Officer: WITTMAYER, JOHN)
5. Kidnapping in the First Degree 

Incarceration
Duration: 180 Months,
Minimum: 90 Months
Agency: Oregon Dept of Corrections
Comments; Defendant not to be transported to Dept, of Corrections without order of the Court.
Remand
Credit Time Served 
Statute: 137.750 
eligibility: Eligible Some
Additional Eligibility: Defendant not eligible for any form of Reduction in Sentence, Conditional or Supervised Release Program. 
Work Release until after 90 months have been served.
Alternative Incarceration: Not Eligible 
Post-Prison Supervision Duration: 3 Years 

Sentencing Details
Decision Date: 03/25/2016 
Sentencing Guidelines 
Crime Severity: 10 
Criminal History: C
Special Factors: Sentence per ORS 137.700 
Durational Departure: Up
Other Reasons: Defendant on supervision/release status.

Statutory Provisions
Provision Type: Blood and Buccal Sample 

Fee Totals:
Amount
$200.00
$200.00

Reduction
$200.00
$200.00
Waived

Owed
$0.00
$0.00

Fine - Felony 
Fee Totals $
Fee Modifier

Created: 03/28/2016 4:00 PM

Sentence (Judicial Officer: WITTMAYER, JOHN) 
6. Coercion

03/25/2016

Incarceration
Duration: 25 Months
Agency: Oregon Dept of Corrections
Remand
Credit Time Served 
Concurrent Cases: Count 5 
Statute: 137.750 
Eligibility: Eligible All 
Alternative Incarceration: Not Eligible 
Post-Prison Supervision Duration: 35 Months 

Fee Totals:
Amount
$200.00
$200.00

Reduction
$200.00
$200.00
W&ived

Owed
$0.00
$0.00

Fine - Felony 
Fee Totals $
Fee Modifier

Sentencing Details
Decision Date: 03/25/2016 
Sentencing Guidelines 
Crime Severity: 7 
Criminal History: B
Special Factors: This is a Presumptive Sentence 

Statutory Provisions
Provision Type: Blood and Buccal Sample 

Created: 03/28/2016 4:31 PM

Sentence (Judicial Officer: WITTMAYER, JOHN) 
9. Assault in the Fourth Degree 

Incarceration
Duration: 1 Year 
Agency: County Jaii 
Remand
Credit Time Served 
Concurrent Cases: Counts 5 & 6 
Statute: 137.752

03/25/2016

https ://publicaccess.courts .Oregon.gov/Public AccessLogin/CaseDetail.aspx?CaseID=l 907... 5/19/2016
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Sigiblllty: Eligible 
Fee Totals:

Amount
*100.00
$100.00

Reduction
$100.00
$100.00
Waived

Owed
$0.00
$0.00

Fine - Misdemeanor 
Fee Totals $
Fee Modifier

Created: 03/28/2016 4:46 PM

03/25/2016 Sentence (Judicial Officer: WITTMAYER, JOHN) 
12. Menacing

Incarceration
Duration: 1 Year 
Agency: County Jail 
Remand
Credit Time Served 
Concurrent Cases: Counts 5, 6 & 9 
Statute: 137.752 
Eligibility: Eligible 

Fee Totals:
Amount
$100.00
$100.00

Reduction
$100.00
$100.00
Waived

Owed
$0.00
$0.00

Fine - Misdemeanor 
Fee Total8$
Fee Modifier

Created: 03/28/2016 4:48 PM

03/25/2016 Sentence (Judicial Officer: WITTMAYER, JOHN)
13. Recklessly Endangering Another Person 

Incarceration
Duration: 1 Year 
Agency: County Jail 
Remand
Credit Time Served 
Concurrent Cases. Counts 5,6, 9 & 12 
Statute: 137.762 
Eligibility: Eligible 

Fee Totals:
Amount
*100.00
$100.00

Reduction
$100.00
$100.00
Waived

Owed
$0.00
$0.00

Fine - Misdemeanor 
Fee Totals $
Fee Modifier

Created: 03/28/2016 4:53 PM

OTHER EVENTS AND HEARINGS
Arraignment (2:30 PM) (Judicial Officer Jones, Edward J)
Result Held

Created: 11/17/2014 5:54 AM 
Motion ■ Recognizance Release

Created: 11/17/2014 8:05 AM 
Order - No Contact (Judicial Officer; waller, Nan G ) 

signed by RAO 
Signed: 11/16/2014 
Created: 11/17/2014 11:27 AM 

Arraignment (Judicial Officer: Jones, Edward J )
Created: tT/T77Z0T42:45 PM 

Information
Created: 11/17/2014 4:36 PM 

Order - Appear (Judicial Officer: Jones, Edward J)
Signed: 11/17/2014 j
Created: 11/17/2014 4:46 PM

Order - Appointing Counsel ./Judicial Officer: Jones, Edward J)
Attorney:
Signed: 11/18/2014 
Created: 11/20/2014.11:27 AM 

Affidavit - Probable Cause 
Create cM-1/18/2014 8:17 AM 

Notice - Representation 
Created: 11/21/2014 8:10 AM 

indictment
Created: 11/24/2014 3:06 PM

CANCELED Hearing - Preliminary (9:30 AM) (Judicial Officer Greenllck, Michael A) 
Indicted
Created: 11/17/2014 2:46 PM

Arraignment (9:30 AM) (Judicial officer Greenllck, Michael A)
Result' Held

Created: 11/24/2014 3:41 PM 
Warrant • Return of Service

Created: 11/25/2014 8:12 AM 
Arraignment (Judicial Officer: Greenllck, Michael A)

Created: 11/25/2014 10:10 AM 
Order • Aonear (Judicial Officer: Greenllck, Michael A)

Signed: 11/25/2014 
Created: 11/25/2014 4:58 PM 

Certificate - Victim Notification

11/17/2014

11/17/2014

11/17/2014

11/17/2014

11/17/2014

11/17/2014

11/17/20114

11/18/2014

11/20/2014

11/24/2014

11/25/2014

11/25/2014

11/25/2014

11/25/2014

11/25/2014

12/10/2014
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Created: 12/12/2014 1:30 PM 
Call - Regular (9:00 AM) (Judicial Officer Waller, Nan G)

Swis Booking Date: 11/16/14 Custody: MCIJ Parole Hold Clackamas County Hold 
Result: Held

Created: 11/25/2014 10:09 AM
Call - Regular (9:00 AM) (Judicial Officer Albrecht, Cheryl A.)

Swis Booking Date: 11/16/14 Custody: MCIJ Parole Hold Clackamas County Hold 
Result: Held

Created: 01/06/2015 9:21 AM 
Call - Regular (9:00 AM) (Judicial Officer Waller, Nan G)

Swis Booking Date: 11/16/14 Custody: MCIJ Parole Hold Clackamas County Hold Ext BOdays thru 3/16 per CM 
Result: Held

Created: 01/09/2015 9:19 AM
Hearing - Case Management (10:15 AM) (Judicial Officer Frantz, Julie E.)

02/24/2015 Reset by Court to 03/03/2015 
Created: 11/25/2014 8:31 AM 

Call - Regular (9:00 AM) (Judicial Officer Waller, Nan G)
Swis Booking Date: 11/16/14 Custody: MCIJ Parole Hold Clackamas County Hold Ext 60 days thru 3/16 per CAA 

Result: Held
Created: 02/06/2015 9:23 AM 

Call - Regular (9:00 AM) (Judicial Officer Waller, Nan G)
Swis Booking Date: 11/16/14 Custody: MCIJ Parole Hold Clackamas County Hold Ext 60 days thru 3/16 per CAA 

Result: Held
Created: 03/09/2015 10:43 AM 

Call ■ Regular (9:00 AM) (Judicial Officer Waller, Nan G)
Swis Booking Date: 11/16/14 Custody: MCIJ Parole Hold Clackamas County Hold Ext 60 days thru 3/16 per CAA Transport Requested perNGW 

Result: Held
Created: 03/10/2015 9:21 AM 

Call ■ Regular (9:00'AM) (Judicial Officer Waller, Nan G)
Swis Booking Date: 11/16/14 Custody: MCIJ Parole Hold Clackamas County Hold Ext 60 days thru 3/16 per CAA

01/06/2015

01/09/2015

02/06/2015

03/03/2015

03/09/2015

03/10/2015

03/11/2015

03/13/2015

Result: Held
Created: 03/11/2015 10:15 AM 

Motion - Evidentiary 
Created: 04/07/2015 4:21 PM

Notice - Trial
An notice to have a last S speedy trial for defendant.
Created; 04/08/2015 9:25 AM 

Call - Regular (9:00 AM) (Judicial Officer Waller, Nan G)
Swis Booking Date: 11/16/14 Custody: MCIJ Parole Sanction to 03/16/15 Clackamas County Hold Ext 60 days thru 3/16 per CAA Ext 60 days thru 
5/15 perNGW 

Result: Held
Created: 03/13/2015 9:23 AM 

Trial (10:00 AM) (Judicial Officer WITTMAYER, JOHN)
04/13/2015, 04/14/2015, 04/15/2015, 04/16/2015, 04/17/2015, 04/20/2015 
3.5 Days Transport Requested 

Result: Held
Created: 04/10/2015 11:01 AM 

Motion - Accelerate Trial 
Motion from defendant for a speedy trial 
Created: 04/13/2015 9:20 AM 

Order (Judicial Officer: Bergstrom, Eric J.)
ALLOWING DEF CIVILIAN CLOTHING 
Signed: 04/13/2015 
Created: 04/14/2015 1:28 PM 

Motion - Accelerate Trial 
Slip from Tammy to have a speedy trial 
Created: 04/14/2015 2:11 PM 

Waiver-Jury Trial 
Created: 04/15/2015 4:35 PM

Order - Transport Prisoner (Judicial Officer: WITTMAYER, JOHN )
An order to transport witness from Clackamas County Jail for Court 4/15/2015 at 9:00 am to Judge Wittmayer's court.
Signed: 04/13/2015 
Created: 04/15/2015 10:21 AM 

Order - Appear (Judicial Officer: WITTMAYER, JOHN )
FP: 4/28/15 @ 8:30 
Signed: 04/20/2015 
Created: 04/22/2015 8:43 AM 

Verdict
Created: 04/22/2015 3:02 PM 

Jury • Instructions 
Created: 04/22/2015 3:04 PM

Hearing - Further Proceedings (8:30 AM) (Judicial Officer WITTMAYER, JOHN)
Created: 04/20/2015 3:42 PM

Hearing - Further Proceedings (10:00 AM) (Judicial Officer WITTMAYER, JOHN)
Transport Requested 
Created: 04/28/2015 B:44 AM 

Order (Judicial Officer: WITTMAYER, JOHN )
Reset Trial 
Signed: 05/01/2015 
Created: 05/05/2015 8:54 AM 

Motion - Compel Production
Created: 07/08/2015 11:12 AM

Hearing - Settlement Conference (3:30 PM) (Judicial Officer Marshall, Christopher J)
Created: 07/07/2015 11:10 AM

04/07/2015

04/08/2015

04/10/2015

04/13/2015

04/13/2015,

04/13/2015

04/14/2015

04/14/2015

04/15/2015

04/21/2015

04/21/2015

04/22/2015

04/28/2015

05/01/2015

05/04/2015

07/08/2015

07/13/2015
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07/17/2015 Hearing - Motion (8:30 AM) (Judicial Officer WITTMAYER, JOHN)
Transport Requested; Motion to Compel Grand Jury Testimony 

Result Held
Created: 07/10/2015 1:18 PM 

Order (Judicial Officer WITTMAYER, JOHN )
Present release and/or custody status Is continued; State to produce to Jg. Wlttmayer for In camera Inspection the notes of Grand Jurors. 
Signed: 07/17/2015 
Created: 07/20/2015 8:22 AM

Hearing - Substitution Of Attorney (3:30 PM) (Judicial Officer Frantz, Julie E.)
Personality Conflict 

Result Held
Created: 07/21/2015 2:43 PM

CANCELED Trial (9:00 AM) (Judicial Officer WITTMAYER, JOHN)
Other
Created: 05/01/2015 10:24 AM

Order - Substituting Attorney (Judicial Officer Frantz, Julie E.)
Signed: 07/23/2015 
Created: 07/28/2015 10:07 AM 

Notice - Representation 
Created: 07/30/2015 4:29 PM

Hearing - Substitution Of Attorney (2:00 PM) (Judicial Officer Frantz, Julie E.)
Defendant wants to go pro se 

Result: Held
Created: 08/17/2015 4:11 PM 

Order (Judicial Officer Frantz, Julie E.)
The court orders the audio record sealed from 2:36:21 to 249:32pm on 8/18/15 FTR 137.
Signed: 08/18/2015 
Created: 08/19/2015 1:07 PM 

Order (Judicial Officer Frantz, Julie E )
& Waiver Of Counsel 
Signed: 08/18/2015 
Created: 08/20/2015 2:15 PM 

Order (Judicial Officer Frantz, Julie E.)
Defendant waived right to counsel. Ernest Warren to remain on this case as legal advisor.
Signed: 08/18/2015 
Created: 08/20/2015 8:18 AM 

Motion - Mistrial 
Created: 08/27/2015 2:44 PM 

Motion - Dismissal 
Created: 08/27/2015 5:00 PM

Hearing - Further Proceedings (8:15 AM) (Judicial Officer WITTMAYER, JOHN)
Transport Requested 

08/11/2015 Reset by Court to 09/04/2015 
09/04/2015 Reset by Court to 09/04/2015 

Result Held
Created: 07/24/2015 8:38 AM 

Order (Judicial Officer: WITTMAYER, JOHN )
Motion hear'g: 10/23/15 @ 8, Trial: 11/2-9/15 
Signed: 09/04/2015 
Created: 09/08/2016 2:54 PM 

Response
TO DEFENSE MOTION TO DISMISS FOR DOUBLE JEOPARDY 
Created: 09/25/2015 4:53 PM 

Response
TO DEFENSE MOTION FOR MISTRIAL 
Created: 09/25/2015 4:53 PM 

Motion • Amend 
Pro Se Motion for Mistrial 
Created: 10/02/2015 8:49 AM 

Motion • Compel Discovery
Created: 10/05/2015 8:51 AM 

Motion - Compel Discovery
Created: 10/05/2015 8:51 AM 

Response
Created: 10/13/2015 9:02 AM 

Motion • Mistrial 
Created: 10/13/2015 3:26 PM 

Motion - Quash
SUBPOENA AND TESTIMONY of William Walsh 
Created: 10/22/2015 11:33 AM

Hearing - Motion (9:00 AM) (Judicial Officer WITTMAYER, JOHN)
Transport Requested 

Result: Held
Created: 09/04/2015 10:14 AM

Order • Pending Judgment (Judicial Officer: WTTMAYER, JOHN )
Dismissal on Ct 1/MOS w/Prejudice 
Signed: 10/23/2015 
Created: 10/26/2015 12:01 PM 

Order (Judicial Officer: WITTMAYER, JOHN)
On Del's Post-Trial Motions 
Signed: 10/23/2015 
Created; 10/26/2015 3:08 PM 

Order (Judicial Officer WITTMAYER, JOHN )

07/17/2015

07/23/2015

07/28/2015

07/29/2015

07/30/2015

08/18/2015

08/19/2015

08/19/2015

08/20/2015

08/27/2015

08/27/2016

09/04/2015

09/04/2015

09/25/2015

09/25/2015

10/01/2015

10/02/2015

10/02/2015

10/12/2015

10/13/2015

10/22/2015

10/23/2016

10/26/2015

10/26/2015

10/30/2015
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Motion to compel absent transcript is denied 
Signed: 10/30/2015 
Created: 11/02/2015 10:13 AM

CANCELED Trial (9:00 AM) (Judicial Officer WITTMAYER, JOHN)
Other
Created: 09/04/2015 9:59 AM 

Motion - Dismissal 
Created: 11/04/2015 12:00 PM

Motion
Created: 11/12/2015 1:10 PM

Response
Created: 11/16/2015 9:00 AM

Order - Substituting Attorney (Judicial Officer: WITTMAYER, JOHN ) 
Signed. 11/16/2015 
Created: 12/17/2016 11:31 AM

Reply
Defendant's pro se reply to State's response 
Created: 11/27/2015 9:34 AM

Hearing (10:00 AM) (Judicial Officer WITTMAYER, JOHN) 
scheduling conference 
Created: 12/15/2015 11:02 AM

Order - Presentence Investigation (Judicial Officer: WITTMAYER, JOHN ) 
Hrg: 1/29/16 at 3pm 
Signed: 12/18/2015 
Created: 12/21/2015 9:33 AM 

Request - Extension 
Created: 01/29/2016 4:27 PM 

Memorandum 
Created: 03/23/2016 9:32 AM 

Motion
Amend To Arrest of Judgment 
Created: 03/29/2016 2:17 PM 

Memorandum ■ At Law 
Created: 03/25/2016 9:08 AM

Exhibit
Created: 03/25/2016 9:08 AM

Hearing - Sentencing (3:30 PM) (Judicial Officer WITTMAYER, JOHN) 
sentencing and motion; transport reguested 

01/29/2016 Reset by Court to 02/23/2016 
02/23/2016 Reset by Court to 03/25/2016

11/03/2015

11/04/2015

11/12/2015

11/13/2016

11/16/2015

11/20/2015

12/18/2015

12/21/2015

01/29/2016

03/23/2016

03/23/2016

03/24/2016

03/24/2016

03/25/2016

Result: Held
Created: 12/18/2015 10:25 AM 

03/28/2016 Order (Judicial Officer: WITTMAYER, JOHN )
Defs motions are denied 
Signed: 03/25/2016 
Created: 03/29/2016 9:21 AM

03/28/2016 Order - Pending Judgment (Judicial Officer. WITTMAYER, JOHN )
C/5
Signed: 03/25/2016 
Created: 03/29/2016 9:52 AM

Order - Pending Judgment (Judicial Officer: WITTMAYER, JOHN )03/28/2016
Cf 6
Signed: 03/25/2016 
Created: 03/29/2016 9:55 AM

Order - Pending Judgment (Judicial Officer: WITTMAYER, JOHN )03/28/2016
C/9
Signed: 03/25/2016 
Created: 03/29/2016 9:56 AM

03/28/2016 Order - Pending Judgment (Judicial Officer: WITTMAYER, JOHN ) 
Cf 12
Signed: 03/25/2016 
Created: 03/29/2016 9:57 AM

03/28/2016 Order - Pending Judgment (Judicia1 Officer: WITTMAYER, JOHN ) 
Cf 13
Signed: 03/25/2016 
Created: 03/29/2016 10:03 AM

04/01/2016 Judgment ■ Offense General fjudica Officer: WITTMAYER, JOHN ) 
Signed: 04/01/2016 

i Created: 04/01/2016 3:05 PM 
04/01/2016 Closed

Created: 04/01/2016 3:08 PM 
04/01/2016 Motion - New Trial

Created: 04/01/2016 4:42 PM 
04/01/20161 Disposition • Reported

Created: 04/01/2016 7:32 PM
04/14/2016 Response

Created: 04/14/2016 11:22 AM
04/25/2016 Hearing - Motion (8:30 AM) (Judicial Officer WITTMAYER, JOHN) 

Motion for New Trie!; Transport Requested 
Result: Held

Created: 03/25/2016 4:31 PM 
04/26/2016 Order (Judicial Officer: WITTMAYER, JOHN )

! Defs Motion for New Trial and Motion for Stay of Execution is Denied
i
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Signed: 04/25/2016 
Created: 04/26/2016 11:35 AM

Financial information

Defendant Brand, Austin Callahan 
Total Financial Assessment 
Total Payments and Credits 
Balance Due as of 05/19/2016

0.00
0.00
0.00

03/28/2016
03/28/2016
03/28/2016
03/28/2016
03/28/2016
03/28/2016

Transaction Assessment 
Transaction Assessment 
Transaction Assessment 
Transaction Assessment 
Transaction Assessment 
Transaction Assessment

0.00
0.00
0.00
0.00
0.00
0.00
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IN THE COURT OF APPEALS OF THE STATE OF OREGON

STATE OF OREGON 
Plaintiff-Respondent,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand, 
Defendant-Appellant.

Multnomah County Circuit Court No. 14CR28021

Court of Appeals No. A162224

ORDER STRIKING MOTION FILED PRO SE

Appellant himself, and not through counsel, has moved for reconsideration of the 
court's order of August 31, 2017, striking his pro se motion on the ground that appellant 
is represented by counsel and, as between appellant and the court, counsel is 
appellant’s exclusive representative and any motion must be filed through counsel. On 
the same ground, the court strikes appellant's motion for reconsideration.1

09/29/2017 
8:53 AM

ERIKA L. HADLOCK 
CHIEF JUDGE, COURT OF APPEALS

c: Andrew D Robinson 
Jordan R Silk

ej

II

1 Appellant suggests that he has a “private interest” different from his interest as a 
defendant and appellant in this case, and that Article I, Section 10, of the Oregon 
Constitution allows him to appear pro se in a court of law even though he is represented 
by counsel. Appellant is mistaken. If the court were to rule on the motion, it would deny 
reconsideration.

ORDER STRIKING MOTION FILED PRO SE
REPLIES SHOULD BE DIRECTED TO: State Court Administrator, Records Section, 

Supreme Court Building, 1163 State Street, Salem, OR 97301-2563
Page 1 of 1
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2

3

4 IN THE COURT OF APPEALS OF THE STATE OF OREGON

5
STATE OF OREGON, ) Multnomah County Circuit Court 

) Case No. 14CR280216
Plaintiff-Respondent, )

7 ) CA Case No.A162224
)v.

8 )
AUSTIN CALLAHAN BRAND, 

9 Aka Austin Brand,
)
)
)

10 Defendant-Appellant. 1/

11

12 RECONSIDER MOTION TO VACATE AND REMAND UNDER FORUM NON
CONVENIENS

13

COMES NOW, AUSTIN CALLAHAN BRAND, pro se in the matter of “Fraud thereof-14

15 motion”as stated by Attorney Andrew D. Robinson #064861, petitions for reconsideration

16 identifying a private interest and for rights under Art. 1, Sec. 10 of the Oregon State Constitution

17 and moves this court to remand to the trial court to reconsider motion to vacate order on

18 DEFENDANTS, PRO SE MOTION TO SET ASIDE THE JUDGMENT FOR FRAUD UPON

19 THE COURT ON THE MERITS IN THE INTEREST OF JUSTICE, dated the 25* day of

20 January, 2017, on the grounds of forum non conveniens raising an issue of jurisdiction.

Defendant/appellant Brand, pro se Seeks relief from the Circuit Court of the State of

22 Oregon For the County of Multnomah, different from the Court of Appeals. jW^'dav' i-
'iUffe r+|

21

FACTS23

24
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2
1 Multnomah County Circuit Court entered a criminal judgment on April 1,2016. On April

2 26,2016 the trial court entered an order denying defendant's timely motion for new trial. On

3 May 26,2016 defendant timely filed notice of appeal. On October 26,2016 defendant,

4 made a timely ORCP 71, ORAP 8.25 (and other authority), MOTION TO SET ASIDE THE

5 JUDGMENT FOR FRAUD UPON THE COURT ON THE MERITS IN THE INTEREST OF

6 JUSTICE, on one of the claims relied on defendant contended, that the prior judgment of the

7 court on the new trial order is no longer equitable that the judgment should have prospective

8 application, and upon such terms as are just. State of Oregon Responded on December 16,2016,

9 and Defendant's, pro se, Reply was on January 13,2017 in regards to “Fraud thereof-motion”.

10 And on January 25,2017 die Honorable Circuit Court Judge John A. Wittmayer entered an order

11 on the “Fraud thereof-motion” denying oral argument, denying evidentiary hearing and denying

12 the “Fraud thereof-motion”. On May 02,2017 Attorney Andrew D. Robinson OSB#064861

13 under Ernest G. Lannet for defendant-appellant Brand, respectfully submitted Appellant's

14 opening brief and excerpt of record. On June 27,2017 Attorney Andrew D. Robinson under

15 ORAP 5.92 by defendant-appellant Brand's, PRO SE brief and excerpt of record, raised the

16 “Fraud thereof-motion” in two claims of error that are intimate under the doctrine of forum non

17 conveniens, respectfully. The Plaintiff-Respondent Attorney General Ellen F. Rosenblum, and

18 Solicitor General Benjamin Gutman, have not as of present filed a responds brief and no Court of

19 Appeals judgment has been entered. Defendant-appellant Brand, has made a “good faith”effort

20 to litigate in the jurisdiction of the Oregon Court of Appeals using the doctrine forum non
tLe.feS 4-«»

21 convienens to no avail, order on motion to vacate-alladmiuil4.

pro se,

22

23 Argument

24
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1 Kerr v. Bradbury, 340 Or 241,250' 131 p.3d 737, 742; (2006)
From this point forward, this court will be guided by the principles from Bonner Mall quoted

2 above and the observation in that case that vacatur is an "extraordinary remedy" to which a party 
must show an "equitable entitlement." Id., 513 U.S. at 26. Moreover, as the Supreme Court

3 further observed in Bonner Mall, any choice regarding the application of vacatur must "take 
account of the public interest. 'Judicial precedents are presumptively correct and valuable to the

4 legal community as a whole.”
Espinoza v. Evergreen Helicopters 356 Or 63, 105, 376 p.3d 960,987-88, (2016),

5 In sum, considering the nature of forum non conveniens as an extraordinary equitable remedy 
and the deference owed to every plaintiffs forum choice, we hold that a {359 Ore. 106} trial

6 court may dismiss or stay an action for forum non conveniens only when the moving party 
demonstrates that there is an adequate alternative forum available, and that the relevant private

7 and public-interest considerations weigh so heavily in favor of litigating in that alternative 
forum that it would be contrary to the ends of justice to allow the action to proceed in the

8 plaintiffs chosen forum.

The above cited portions for the use of vacatur (Kerr v. Bradbury, supra) and the doctrine

10 of forum non conveniens (Espinoza v. Evergreen Helicopters, supra) being both an

11 “extraordinary remedy” with the principles of equability, defendant-appellant affirmatively says

12 in the context of his claim of “fraud thereof-motion” should be applied in the motion to vacate as

13 a vehicle (procedure) with forum non conveniens applied or as the test in circumstance of the

14 “fraud thereof-motion” be an extraordinary circumstance in which defendant is entitled to.

15 Citing, Blue Horse v. Sisters of Providence in Oregon, 113 Ore. App. 82, 86; 830 P.2d 611;

9

16 (1992).

“Since ORCP 71C was enacted, we have held that the inherent power to set aside a 
judgment is within the court’s discretion, but does not arise absent extraordinary circumstances

18 such as fraud. Renniger and Renniger, 82 Or App 706, 711, 730 P2d 37 (1986); Vinson, 57 OR 
App 355, 359, 644 P.2d 635, rev den 293 Or 456 (1982). We have also said that “[t]he inherent

19 power to modify a judgment recognized in ORCP 71C is limited to technical amendments and 
extraordinary circumstances, such as extrinsic fraud.” Adams and Adams, 107 Or A[[ 93,96,811

20 P2d 919 (1991).”

17

I Private-Interest21

22
Appellant-defendant Brand, has made a “good faith” effort to prosecute his “fraud 

thereof-motion” in the jurisdiction of the Court of Appeals, but as a private interest has no
23

24
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4
1 attorney and the Court will not allow him to present a motion to vacate order on “fraud thereof- 

dated the 25“’ day of January, 2017, to open the door to litigation on defendant's second

3 assignment of error encompassing of the “fraud thereof-motion”. As such Appellant-defendant

4 Brand, to be clear has made multiple attempts to get legal counsel to prosecute his “fraud

5 thereof-motion”, (see, Defendant's pro se, appellate brief ER-108-114). Also in the original

6 ‘fraud thereof-motion” to the trial court appellant-defendant never affirmatively waived counsel

7 to the contrary appellant-defendant sought out his attorney of record to prosecute his “fraud

8 thereof-motion”, but was under an one year dead line to present this defense, (see, Defendant's

9 pro se, appellate brief ER-51). In Defendant's pro se, appellate brief ER-110 the Honorable

10 Appellate Commissioner James W. Nass, order regarding counsel correctly touched on the

11 subject of counsel, quoting “Appellant's first request for relief is denied because this court has no

12 authority to appoint counsel to represent appellant in the trial court”, defendant's position for the

13 proposition that his appellant counsel Andrew D. Robinson can prosecute the “fraud thereof-

14 motion” is that if forum non conveniens applies as is contended and the jurisdiction under such

15 went to the trial court to die Court of Appeals then counsel Andrew D. Robinson was not

16 originally a party and had no allocation of authority in the trial court, so when the jurisdiction

17 went to the Court of Appeals Andrew D. Robinson likewise has no allocation of authority, (see,

18 In RE Grimes Estate 170 Or 204; 131 p.2d 448; (1942)), not a party. As a private interest under

19 forum non conveniens defendant-appellant Brand can not prosecute “fraud thereof-motion” and

20 has no attorney with allocation of authority to prosecute and asks that the Court of Appeals to

21 remand for the trial court to consider appointment of counsel and will be able to have family

22 retain counsel in trial court. OR, Const. 1,11. 6® US.

2 motion”

23 II Public-Interest

24
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1 Under forum non conveniens there should also be a remand to consider vacatur because

2 the whole purpose of the “fraud thereof-motion” is in the nature of a suppression motion being a

3 sanction for violations of OR. CONST. Art. 1, Sec.9 and 4th amendment U.S. CONST., and it

4 defeats the whole concept of such when Appellant/defendant has to do prison time, the police-

5 State wins every day for using fraud upon the court to arrest/convict, so the Circuit Court would

6 have a more expeditious connection in that respect. Also the rule of law being applied goes to the

7 heart of a civilize society (see Boyd v. United States 29 LED 746,116 US 616 (1886)), citing,

8 Weeks v. United State, 232 US 383,392, 58 LED 652,(1914):

This protection reaches all alike, whether accused of crime or not, and the duty of giving 
to it force and effect is obligatory upon all intrusted under our Federal system with the

10 enforcement of the laws. The tendency of those who execute the criminal laws of the country to 
obtain conviction by means of unlawful seizures and enforced confessions, the latter often

11 obtained after subjecting accused persons to unwarranted practices destructive of rights seemed 
by the Federal Constitution, should find no sanction in the judgments of the courts, which are

12 charged at all times with the support of the Constitution, and to which people of all conditions 
have a right to appeal for the maintenance of such fundamental rights.

The trial court is also intimately familiar with the facts and totality of the case both for

the State of Oregon and the Court so it would not be a great burden on the court.

Under, Kerr v. Bradbury, 340 Or 241;131 p.3d 737, 742; (2006) being a case for the

principle of Vacatur and application of in Oregon jurisprudence largely adopting the principles

announced in Bonner Mall should also stand by the procedural remand to the trial court when

presented with a motion to vacate because it would be fair for the trial court to first consider

forum non conveniens principles applied to vacate. U.S. Bancorp Mortgage Company v. Bonner

Mall Partnership, 513 U.S. 18,29,115 S. Ct. 386,130 L. Ed. 2d 233 (1994).

Of course even in the absence of, or before considering the existence of, extraordinary
22 circumstances, a court of appeals presented with a request for vacatur of a district-court 

judgment may remand the case with instructions that the district court consider the request,
23 which it may do pursuant to Federal Rule of Civil Procedure 60(b).

9

13

14

15

16

17

18

19

20

21

CONCLUSION24
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1 There can be no judgment enforceable for fraud upon the court to set aside the judgment

2 because the Court of Appeals will not vacate the order dated the 25* day of January, 2017 and

3 defendant will be without remedy for his person and property OR. CONST. Art. 1, Sec 10 and

4 that alone makes the Court of Appeals an inconvenient forum and should remand to the Circuit

5 Court.

6 Espinoza v. Evergreen Helicopters 356 or 63,98,376 p.3d 960,983 (2016)

7 Finally, even when a factual issue does bear directly on the merits, making factual 
findings as to issues outside of the pleadings for purposes of deciding a

8 forum non conveniens motion does not violate "a party's right to trial on disputed questions of 
material fact." Simply put, determining whether to stay or dismiss an action for

9 forum non conveniens "does not entail any assumption by the court of substantive law-declaring 
power." For that reason, a trial court's factual findings made for the purpose of deciding a

10 forum non conveniens motion are distinct from any finding on the merits.(intemal citations 
omitted).

11

12

813 Dated this C-tiay of September, 2017.

14

Respectfully Submitted,15

16
AUSTIN CALLAHAN BRAND, pro se 
SID#1613779217
SRCI
777 Stanton blvd. 
Ontario, Oregon 97914

18

19

20

21

22

23

24
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1
IN THE COURT OF APPEALS FOR THE STATE OF OREGON

2

3 STATE OF OREGON )
) Case No. 14-CR-28021 

CA Case No.A162224Plaintiff-Respondent )4
)v.
) Affidavit In Support Of 
) Reconsider Motion To

AUSTIN CALLAHAN BRAND, ) Vacate And Remand Under
) Forum Non Conveniens

5

6

Defendant-Appellant )7

8

I, Austin C. Brand, proceeding pro se, being first duly sworn hereby depose and say that:

1. Motion for Fraud thereof was prosecuted Pro Se by appellant/affiant Austin Callahan 

Brand and attorney of record David Culich and appellant attorney Andrew Robinson 

was not a legal representative pertaining to the motion for Fraud thereof in any 

capacity and the State of Oregon never Objected.

2. Appellant/affiant herein has not waived his right to an attorney pertaining to legal 

representation involved in the motion for Fraud thereof, but has pursued 

representation by and through attorney of record David Culich to no avail and asked 

for help from appellant attorney Andrew Robinson, but was told by Andrew 

Robinson that he had no allocation of representation.

3. A Request by appellant/affiant to Andy Simrin #914310, Attorney at law to prosecute 

“fraud thereof-motion”, but was told it would be a waste of money in the Court of 

Appeals. Also a request to the ACLU of Oregon for representation was made.

4. By phone conversation on September 8lh, 2017 appellant/affiant's Brother, Preston M, 

Brand said, family would retain Danial C. Lorenz #782871, Attorney at Law to 

prosecute “fraud thereof-motion” if appellant/affiant could get it back to the

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
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2

1 jurisdiction of the Circuit Court of Multnomah, but was decided to be to expensive 

and uncertain in the Court of Appeals.

5. Appellant/affiant has made a “good faith” effort to prosecute “fraud thereof-motion”

2

3

4 in the jurisdiction of the Court of Appeals, being said there will be no way for the 

Court of Appeals to render an Order to set aside the judgment for fraud upon the court 

without first vacating the 25* day of January, 2017 order and therefor there will be no

5

6

7 enforceable judgment and Appellant/affiant will be without remedy.

6. Being imprisoned at Snake River Correctional Institution defendant/appellant will notS

be able to be present in the Court of Appeals and will have no meaningful day in 

court to argue his “fraud thereof-motion” as there are words unsaid and articulations 

unclear and Court of Appeals is an inconvenient forum.

9

10

11

12
I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE BEST OF MY 

13 KNOWLEDGE AND BELIEF AND I UNDERSTAND THAT IT IS MADE FOR USE AS 
EVIDENCE IN COURT AND IS SUBJECT TO PENALTY UNDER PERJURY.

14 ft day ofDated this
15

Respectfully submitted,
16 •

Austin C. Brand 
Sid No. 16137792
Snake River Correctional Institution 
111 Stanton Boulevard 
Ontario, OR 97914

17

18

19

20
State of Oregon

21 Court of Appeals
22 Signed and sworn to (or affirmed) before me on

r
£3_S__,2(Q KUA.

OFFICIAL STAMP 
MARICELA M ROJAS 

NOTARY PUBLIC - OREGON 
COMMISSION NO. 928078

MY COMMISSION EXPIRES MAY 08. 2018
sSSSSSSSSSSSSSSSSSSS

Notary Public - State of Oregon
-isr
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] ******************************************************************************

CERTIFICATE OF SERVICE
2

CASE NAME: State of Oregon, plaintiff-Respondent v. AUSTIN CALLAHAN BRAND,
3 defendant-Appellant, pro se in matter of “fraud thereof-motion” as stated by Attorney Andrew D. 

Robinson #064861
4

CASE NUMBER: 14-CR-28021 
5 CAA162224

6
COMES NOW, AUSTIN CALLAHAN BRAND, pro se, and certifies the following:

7
That I am incarcerated by the Oregon Department of Corrections at Snake River Correctional 

8 Institution.
That on theDday of September, 2017,1 personally placed in the Correctional Institution’s 

9 mailing service A TRUE COPY of the following:

Defendant’s, pro se, Reconsider motion to vacate and remand under forum non
i A"f dav.-V I ' S

10
conveniens

11
I placed the above in a securely enclosed, postage prepaid envelope, to the person(s) 

12 named at the places addressed below:

13
Office of Public Defense Services

14 Appellate Division 
ATTN: Andrew Robinson

15 1175 Court Street NE 
Salem, OR 97301

Oregon Court of Appeals 
1163 State Street 
Salem, Oregon 97301

16

17 Ellen F. Rosenblum #753239 
Attorney General

18 Benjamin Gutman #160599 
Solicitor General

19 400 Justice Building
1162 Court Street NE

20 Salem, Oregon 97301

21

Austin Brand sid# 16137792 
SRCI
777 Stanton Blvd.
Ontario, OR 97914

22

23

24

Page 1 of 1 certificate of servise



IN THE COURT OF APPEALS OF THE STATE OF OREGON

STATE OF OREGON 
Plaintiff-Respondent,

v.

AUSTIN CALLAHAN BRAND, aka Austin Brand, 
Defendant-Appellant.

Multnomah County Circuit Court No. 14CR28021 

Court of Appeals No. A162224

ORDER STRIKING PRO SE MOTION

Appellant himself moves the court to vacate an order rendered by the trial court 
entered on January 25, 2017, denying appellant’s pro se motion under ORCP 71 to set 
aside the judgment of conviction and sentence.

The court strikes the motion to vacate on the ground that appellant is 
represented by counsel and, as between appellant and the court, counsel is appellant’s 
exclusive representative and any motion must be filed through counsel. ORS 9.320 
(where party appears by attorney, written proceedings must be through attorney); 
Johnson v. Premo, 355 Or 866, 333 P3d 288 (2014) (court does not recognize “hybrid” 
representation whereby party represented by counsel may file motions with the court).

That principle applies regardless of whether counsel has declined or failed to file 
the motion at the client’s request, because counsel is expected to exercise professional 
judgment and to decline to file any motion counsel determines not to be arguably 
meritorious.1

08/31/2017 
2:59 PM

JAMES W. NASS 
APPELLATE COMMISSIONER

c: Andrew D Robinson 
Jordan R Silk

ej

1 In any event, the court gave appellant leave to file a pro se supplemental brief and 
appellant, in that brief, appears to make essentially the same argument he makes in his 
motion. Therefore, the court will have the opportunity to consider appellant’s argument 
when this appeal is submitted to a merits department after the appeal is at issue on the 
briefs.

ORDER STRIKING PRO SE MOTION
REPLIES SHOULD BE DIRECTED TO: State Court Administrator, Records Section, 

Supreme Court Building, 1163 State Street, Salem, OR 97301-2563
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1

2

3
IN THE COURT OF APPEALS OF THE STATE OF OREGON

4

5 STATE OF OREGON, ) Multnomah County Circuit Court 
) Case No. 14CR28021

6 Plaintiff-Respondent, )
) CA Case No.A162224

7 )v.
)

8 AUSTIN CALLAHAN BRAND, 
Aka Austin Brand,

)
)

9 )
Defendant-Appellant. )

10

11
MOTION TO VACATE

12

COMES NOW, AUSTIN CALLAHAN BRAND, pro se in the matter of “Fraud thereof-13

14 motion”as stated by Attorney Andrew D. Robinson #064861 and moves this court to vacate

15 order on DEFENDANTS, PRO SE MOTION TO SET ASIDE THE JUDGMENT FOR FRAUD

16 UPON THE COURT ON THE MERITS IN THE INTEREST OF JUSTICE, dated the 25lh day

17 of January, 2017.

FACTS18

Multnomah County Circuit Court entered a criminal judgment on April 1, 2016. On April

20 26,2016 the trial court entered an order denying defendant's timely motion for new trial. On

21 May 26,2016 defendant timely filed notice of appeal. On October 26, 2016 defendant, pro se,

22 made a timely ORCP 71, ORAP 8.25 (and other authority), MOTION TO SET ASIDE THE

19

23 JUDGMENT FOR FRAUD UPON THE COURT ON THE MERITS IN THE INTEREST OF

24 JUSTICE, on one of the claims relied on defendant contended, that the prior judgment of the

Page 1 of 5
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1 court on the new trial order is no longer equitable that the judgment should have prospective

2 application, and upon such terms as are just. State of Oregon Responded on December 16,2016,

3 and Defendant's, pro se, Reply was on January 13,2017 in regards to “Fraud thereof-motion”.

4 And on January 25,2017 the Honorable Circuit Court Judge John A. Wittmayer entered an order

5 on the Fraud thereof-motion” denying oral argument, denying evidentiary hearing and denying

6 the “Fraud thereof-motion”. On May 02,2017 Attorney Andrew D. Robinson OSB#064861

7 under Ernest G. Lannet for defendant-appellant Brand, respectfully submitted Appellant's

8 opening brief and excerpt of record. On June 27,2017 Attorney Andrew D. Robinson under

9 ORAP 5.92 by defendant-appellant Brand's, PRO SE brief and excerpt of record, raised the

10 “Fraud thereof-motion” in two claims of error that are intimate under the doctrine of forum non

11 conveniens, respectfully. The Plaintiff-Respondent Attorney General Ellen F. Rosenblum, and

12 Solicitor General Benjamin Gutman, have not as of present filed a responds brief and no Court of

13 Appeals judgment has been entered.

14 Vacate “Fraud thereof Order”

15 The basis to vacate the “fraud thereof-motion” largely centers around a procedural-

16 jurisdictional issue. ORS 138.053. ORAP 8.25(3) contemplates that orders under ORCP 71A or

17 B may be appealable. But an order in a criminal case is still only appealable if chapter 138 says

18 so. If, somehow, an order under ORCP 71A or B imposed a sentence, it would be subject to an

19 appeal governed by ORAP 8.25(3). But because this is a criminal case and the orders do not

20 satisfy ORS 138.053(1), they cannot be appealed separately from the underlying judgment. Also

21 considering that the notice of appeal has been filed in the present case rendering jurisdiction in

22 the Oregon Court of Appeals, except for a limited purpose to the Circuit Courts.

As such defendant in his PRO SE supplementary brief assigned error in two respects to23

24 his “fraud thereof-motion”, first under the doctrine of forum non conveniens (Espinoza v.
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1 Evergreen Helicopters 356 or 63,376 p.3d 960, (2016)), and the second an advancement of his

2 “fraud thereof-motion” under the legal theory of foreseeability (Fazzolari v. Portland School

3 Dist. NO. 1J 303 Or 1; 734 p.2d 1326, (1987)) that is connected to the outcome of the first

4 assignment of error under forum non conveniens, to enable the Oregon Court of Appeals to have

5 jurisdiction of the “fraud thereof-motion” depending on, if, it is a proper and convenient forum.

6 To be certain defendant has not asserted any other jurisdictional/dispositional doctrine besides

7 forum non conveniens in which the application of such does not have bearing on the merit of his

8 “fraud thereof-motion”.

9 Espinoza v. Evergreen Helicopters 356 or 63, 98,376 p.3d 960,983 (2016)
Finally, even when a factual issue does bear directly on the merits, making factual

10 findings as to issues outside of the pleadings for purposes of deciding a 
forum non conveniens motion does not violate "a party's right to trial on disputed questions of

11 material fact." Simply put, determining whether to stay or dismiss an action for 
forum non conveniens "does not entail any assumption by the court of substantive law-declaring

12 power." For that reason, a trial court's factual findings made for the purpose of deciding a 
forum non conveniens motion are distinct from any finding on the merits.(intemal citations

13 omitted).

The Court of Appeals has jurisdiction (among other authority) of the “fraud thereof-14

15 motion” by, ORCP 71 (B)(2)***The moving party shall file a copy of the trial court’s order in

16 the appellate court within seven days of the date of the trial court order.***

Which defendant contents is an equivalent to a procedural devise conferring jurisdiction17

18 over the “fraud thereof-motion” to the Court of Appeals on completion, see, Wills v. Wills 203

19 Or. 479,480; 280 p.2d 410,411; (1955) and along with ORAP 8.25 (letter of transmittal).

Argument20

21
Kerr v. Bradbury, 340 Or 241,250' 131 p.3d 737, 742; (2006)
From this point forward, this court will be guided by the principles from Bonner 

Mall quoted above and the observation in that case that vacatur is an "extraordinary remedy" to 
23 which a party must show an "equitable entitlement." Id., 513 U.S. at 26. Moreover, as the 

Supreme Court further observed in Bonner Mall, any choice regarding the application of vacatur

22

24
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1 must "take account of the public interest. 'Judicial precedents are presumptively correct and 
valuable to the legal community as a whole."'

3 As in forum non conveniens, vacatur is an extraordinary remedy. See Espinoza, 359 Ore.

4 At 106. It would be unfair to defendant when he is contenting that the “fiaud thereof-motion”

5 having a procedural application under the doctrine of forum non conveniens now having a bar to

6 bringing his “fraud thereof-motion” anew, to have the issue litigated on the merits because of a

7 procedural bar of the present order entered on the 25th day of January, 2017. It would be unjust

8 and against fair play for the “fiaud thereof-motion” on contention by defendant, pro se to be

9 meritorious in his ORAP 5.92 brief to have bar to be heard. The court recognized the burden of

10 bringing claims anew under forum non conveniens, see Espinoza. 359 Ore. At 109. Regarding

11 the provision of ORCP 71 C, the Supreme Court has explained that the provision "is a

12 reservation of inherent trial court authority, not a source of inherent authority." State v.

13 Ainsworth, 346 Ore. 524,532,213 P3d 1225 (2009)

Duke Power Co. v. Greenwood County, 299 US 259-268; 81 L Ed 178; (1936), being a

15 good case for the application of the present procedural proposition, in which the court largely

16 recited the order of the court in the context of a procedural bar to re-litigate the issue in the lower

17 court being more than obvious in that light that the proper procedure was a matter of vacatur.

18 Also in a different light a “duty of the appellate court”.

Taking into account the public interest in this matter as a whole would weigh heavily in

20 favor of defendant Brand, as without this matter being in front of the court properly would in

21 turn be a bar to litigation, and more then likely result in the absents of an opinion of the court,

22 resulting in a gross take away from the public interest. There has not been an opinion directly on

14

19

23 these lost and forgotten rights since the 1950's in Huffinanjfv. Alexander, 197 Or. 283; 253 p.2d

24 289; (1953).
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1 Conclusion
AAs a procedural issue defendant moves the court to vacate the order entered on the 25 

3 day of January, 2017 in connection to his “fraud thereof-motion”, 5 page brief and to open the

2

4 door to litigation.

5

6
\S

7 Dated this day of August, 2017.

8

Respectfully Submitted,9

10 AUSTIN CALLAHAN BRAND, pro se
SID#16137792
SRCI
777 Stanton blvd.
Ontario, Oregon 97914

11

12

13

14

15

16

17

18

19

20

21

22

23

24
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1 ******************************************************************************
CERTIFICATE OF SERVICE

2
CASE NAME: State of Oregon, plaintiff-Respondent v. AUSTIN CALLAHAN BRAND,

3 defendant-Appellant, pro se in matter of “fraud thereof-motion” as stated by Attorney Andrew D. 
Robinson #064861

4
CASE NUMBER: 14-CR-28021 

5 CA A162224

6
COMES NOW, AUSTIN CALLAHAN BRAND, pro se, and certifies the following:

7
That I am incarcerated by the Oregon Department of Corrections at Snake River Correctional 

8 Institution.
That on the 15th day of August, 2017,1 personally placed in the Correctional Institution’s 

9 mailing service A TRUE COPY of the following:

Defendant’s, pro se, Motion to Vacate

I placed the above in a securely enclosed, postage prepaid envelope, to the person(s) 
named at die places addressed below:

10

11

12

13 Office of Public Defense Services 
Appellate Division

14 ATTN: Andrew Robinson 
1175 Court Street NE

15 Salem, OR 97301

Oregon Court of Appeals 
1163 State Street 
Salem, Oregon 97301

16
Ellen F. Rosenblum #753239

17 Attorney General 
Benjamin Gutman #160599

18 Solicitor General 
400 Justice Building

19 1162 Court Street NE 
Salem, Oregon 97301

20

21 Austin Brand sid# 16137792
SRCI
111 Stanton Blvd.
Ontario, OR 97914

22

23

24
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