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QUESTION PRESENTED

Does the Full Faith and Credit Clause permit a state
court refuse to give a sister state’s judgment full faith
and credit based on its belief that the sister state’s
judgment was procured through purported fraud that
was intrinsic, not extrinsic?



i
PARTIES TO THE PROCEEDING
The caption identifies all parties in this case.

RELATED CASES

Grever v. Wahlberg, No. 15-CA-1491, Circuit Court
for the Twelfth Judicial Circuit in and for Manatee
County, Florida. Judgment entered July 2, 2019.

In re The Grever-Burke Trust u/a/d December 30,
1996, No. 16-CA-2841, Circuit Court for the Twelfth
Judicial Circuit in and for Manatee County, Florida.
Judgment entered June 28, 2016.

Wahlberg v. Grever, Nos. 2D19-2903 & 2D19-4778,
District Court for the Second District Court of Appeal
for the State of Florida. Judgment entered April 7,
2021; rehearing denied May 24, 2021.
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PETITION FOR A WRIT OF CERTIORARI

Petitioner, Maura Lee Walberg, individually and as
Trustee of the Grever-Burke Trust Agreement u/a/d
December 30, 1996, as amended, respectfully peti-
tions for a writ of certiorari to review the judgment of
the Second District Court of Appeal for the State of
Florida.

OPINION BELOW

The opinion of the court of appeals (Pet. App. 1a—2a)
1s unreported.

JURISDICTION

The court of appeals filed its opinion on April 7,
2021. Pet. App. 1a—2a. It denied on the merits a timely
motion for panel rehearing and rehearing en banc on
May 24, 2021. Pet. App. 3a. On July 19, 2021, by ad-
ministrative order, this Court continued to extend the
deadline for all certiorari petitions seeking review of
judgments or orders entered before July 19, 2021 by
60 days. Petitioner invokes this Court’s jurisdiction
pursuant to 28 U.S.C. § 1257(a).

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

Article IV, Section 1 of the United States Constitu-
tion, which provides: “Full Faith and Credit shall be
given in each State to the public Acts, Records, and
judicial Proceedings of every other State.” U.S. Const.
art. IV, § 1.

STATEMENT

This case raises a fundamentally important ques-
tion regarding the extent to which a state court can
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refuse to give full faith and credit to a sister state’s
judgment based on its belief that the sister state’s
judgment was procured through purported fraud that
was intrinsic, not extrinsic.!

This was a trust litigation. The trust had only one
asset: a waterfront home in Florida. The dispute was
between respondent, Roy Grever (a beneficiary), and
petitioner, Maura Lee Walberg (a trustee and benefi-
ciary). Like many trust litigations, it was somewhat
complex and involved many facts and legal argu-
ments. See Pet. App. 36a—82a (initial brief); 83a—130a
(answer brief); 131a—145a (reply brief). Still, for pre-
sent purposes, the litigation boils down to one rela-
tively straightforward constitutional question.

During the trust litigation, the Florida trial court
held a temporary injunction hearing in a companion
case styled In re The Grever-Burke Trust u/a/d De-
cember 30, 1996, No. 16-CA-2841 (Fla. 12th Cir. Ct.).
In that companion case, respondent had agreed to a
sale of the waterfront home, but sought to enjoin peti-
tioner from reimbursing herself or her husband for
$450,000 in claimed expenses. Ultimately, the Florida
trial court entered an order in the companion case
that permitted the sale but authorized petitioner to
reimburse no more than $50,000 to her husband for
past expenses. The order specified it was without

I Intrinsic fraud is “[d]eception that pertains to an issue in-
volved in an original action,” such as “the use of fabricated evi-
dence, a false return of service, perjured testimony, and false re-
ceipts or other commercial documents.” Black’s Law Dictionary,
intrinsic fraud (7th ed. 1999). In contrast, extrinsic fraud is
“[c]ollateral to the issues being considered in the case,” such as
“convincing a litigant not to hire counsel or answer by dishon-
estly saying the matter will not be pursued.” Id., extrinsic fraud.
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prejudice to allowing respondent to contest the ex-
penses. In particular, the Florida trial court stated:

This order applies to the approximate $450,000.00
claimed owed as reimbursement to the Burkes [i.e.,
petitioner and her husband]. No further such reim-
bursements shall be made w/o court order or agree-
ment of the parties.

After that order was entered, petitioner’s husband,
Kevin Burke, filed a lawsuit in Connecticut seeking to
collect on a $750,000 loan he had previously made to
the Grever-Burke Trust. Pet. App. 47a. To resolve
that Connecticut litigation, petitioner entered into a
stipulated judgment with Mr. Burke in Connecticut.
Pet. App. 47a. Petitioner, in her capacity as trustee,
subsequently paid the Connecticut judgment with the
trust’s funds. Pet. App. 47a.

When respondent discovered the stipulated judg-
ment through discovery, he filed a motion to hold pe-
titioner in indirect contempt for purportedly violating
the companion case’s order. Granting that motion af-
ter a hearing at which petitioner wasn’t always pre-
sent (Pet. App. 4a—35a), the Florida trial court ruled
it didn’t need to give full faith and credit to the Con-
necticut judgment (Pet. App. 21a—24a).

In particular, the Florida trial court indicated the
companion case’s order that prohibited any “reim-
bursement” to Mr. Burke “for past expenses” beyond
$50,000 “could not be more clear [sic],” even though
that order never mentioned any prohibition against
repaying a loan. Pet. App. 21a. Overlooking the dis-
tinction between repaying a loan and reimbursing ex-
penses, it then ruled the litigation that produced the
Connecticut judgment was therefore the most “under-
handed, outrageous, and contemptuous violation of a
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clear and unequivocal court order in this Court’s 17-
year history on the bench.” Pet. App. 23a.

Instead of affording the Connecticut judgment the
full faith and credit it was due, the Florida trial court
just rejected it as the product of intrinsic fraud:

Simply because [petitioner and her husband] went
to the lengths of hiring attorneys and got a stipu-
lated judgment, a judgment between the two people
who would directly benefit from the so-called loan, a
stipulation that obviously the Florida court was not
made aware of does not make the so-called loan and
its repayment legitimate. It is indeed the opposite of
legitimate.

There is no judge in the world that would find this
level of deceit and self-dealing a reasonable and ap-
propriate exercise of trustee discretion. There is no
judge in the world that would not find this entire so-
called loan and repayment issue a breach of her fi-
duciary duty. This is not a close call.

Pet. App. 24a. As a result, the Florida trial court held
petitioner in indirect contempt. Pet. App. 5a—6a.

That contempt ruling had significant consequences
for petitioner. Ordinarily, trust litigants in Florida are
entitled to recover attorney fees only with respect to
breach-of-trust claims; in contrast, fees incurred liti-
gating claims other than breaches of trust are not re-
coverable. Levine v. Stimmel, 272 So. 3d 847, 848-49
(Fla. 5th DCA 2019). To remedy the contempt, how-
ever, the Florida trial court ordered petitioner to pay
all of respondent’s attorney fees, including otherwise
unrecoverable fees incurred in the action to approve
the sale of the home, the probate proceedings, the pro-
bate appeal, and the appeal below. Pet. App. 6a, 82a.
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On appeal to the Second District, the litigants ar-
gued, inter alia, for and against that contempt ruling.
Pet. App. 78a—80a, 123a—127a, 142a—144a The court
of appeals affirmed without opinion. Pet. App. 1a—2a.
Petitioner now petitions this Court.2

REASONS FOR GRANTING THE PETITION

I. When the Florida trial court treated the
Connecticut judgment as illegitimate due
to intrinsic fraud, it ignored the Full Faith
and Credit Clause’s exacting requirements

With respect to judgments, “the full faith and credit
obligation is exacting.” Baker v. GM Corp., 522 U.S.
222, 233 (1998). “A final judgment in one State, if ren-
dered by a court with adjudicatory authority over the

2 It was jurisdictionally impossible to seek further appellate
review in the Florida Supreme Court because the Second District
issued a per curiam decision without opinion. See The Florida
Star v. B.J.F., 530 So. 2d 286, 288 n.3 (Fla. 1988) (“This Court
does not ... have subject-matter jurisdiction over a district court
opinion that fails to expressly address a question of law, such as
opinions issued without opinion or citation.”). For that reason,
it’s appropriate for petitioner to seek further appellate review di-
rectly from this Court. See, e.g., 28 U.S.C. § 1257(a) (“Final judg-
ments or decrees rendered by the highest court of a State in
which a decision could be had, may be reviewed by the Supreme
Court by writ of certiorari.”); see also Hobbie v. Unemployment
Appeals Comm’n of Fla., 480 U.S. 136, 139 & n.4 (1987) (noting
Florida petitioner had successfully obtained writ of certiorari
from per curiam decision without opinion, considering appeal,
and reversing state district court’s judgment); Brown v. Texas,
443 U.S. 47, 50 (1979) (county court’s rejection of petitioner’s con-
stitutional claims was a decision by highest state court “in which
a decision could be had” because Texas law forbade further ap-
pellate review unless fine exceeded $100 (citations omitted));
Thompson v. City of Louisville, 362 U.S. 199, 202 & n.4 (1960)
(certiorari issued to local police court whose decisions were not
otherwise appealable within the state court system).
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subject matter and persons governed by the judgment,
qualifies for recognition throughout the land.” Id.

Thus, a “State may not disregard the judgment of a
sister State because it disagrees with the reasoning
underlying the judgment or deems it to be wrong on
the merits.” V.L. v. E.L., 577 U.S. 404, 407 (2016). In-
stead, “the full faith and credit clause of the Constitu-
tion precludes any inquiry into the merits of the cause
of action, the logic or consistency of the decision, or the
validity of the legal principles on which the judgment
1s based.” Milliken v. Meyer, 311 U.S. 457, 462 (1940).

There are only two exceptions. First, states aren’t
required “to afford full faith and credit to a judgment
rendered by a court that ‘did not have jurisdiction over
the subject matter or the relevant parties.” V.L., 577
U.S. at 407 (quoting Underwriters Nat’l Assurance Co.
v. N.C. Life & Accident & Health Ins. Guar. Ass’n, 455
U.S. 691, 705 (1982)). ““Consequently, before a court is
bound by [a] judgment rendered in another State, it
may inquire into the jurisdictional basis of the foreign
court’s decree.” Id. But that jurisdictional inquiry “is
a limited one.” Id. “[I]f the judgment on its face ap-
pears to be a ‘record of a court of general jurisdiction,
such jurisdiction over the cause and the parties is to
be presumed unless disproved by extrinsic evidence,
or by the record itself.” Id. (citations omitted).

Second, extrinsic fraud—whether it goes to the ques-
tion of jurisdiction, Staedler v. Staedler, 78 A.2d 896,
901 (N.J. 1951); Klaiber v. Frank, 86 A.2d 679, 683
(N.J. 1952), or prevented a party from fully and fairly
presenting his case, Britton v. Gannon, 285 P.2d 407
(Okla. 1955)—can result in a denial of full faith and
credit. Mueller v. Payn, 352 A.2d 895, 902 (Md. 1976).
On the other hand, intrinsic fraud that concerns the
merits of an action “must be raised in the court where
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the judgment is rendered.” Id. But such intrinsic
fraud, even if proven, does not permit denial of full
faith and credit. Id. (citing Oldham v. McRoberts, 258
N.Y.S.2d 424 (Ct. App. 1965); Perkins v. Benguet Con-
sol. Mining Co., 132 P.2d 70 (Cal. App. 1942).

When it elided the distinction between intrinsic and
extrinsic fraud, the Florida trial court disregarded the
limitations imposed by the Full Faith and Credit
Clause. Instead, because it believed the loan was a
fraudulent transaction that served merely as an end
run around the vague order in the companion case, it
treated the Connecticut judgment as the illegitimate
product of intrinsic fraud (i.e., a sham transaction)
and held petitioner in indirect contempt. But the
power to reject a sister state’s judgment as the product
of intrinsic fraud wasn’t one the Constitution con-
ferred upon the Florida trial court. For that reason,
the Florida trial court’s contempt ruling resting on pe-
titioner’s compliance with a Connecticut judgment
cannot constitute contempt.3

3 Relatedly, petitioner’s compliance with the Connecticut judg-
ment did not violate the plain terms of the companion case’s or-
der. As noted, the order prohibited reimbursing petitioner’s hus-
band without a “court order.” It didn’t confine its terms to a Flor-
ida court order. The Connecticut judgment was a court order.

Under Florida law, one cannot be convicted of indirect criminal
contempt for violating a court order unless the order is “clear and
precise” and the person “clearly violated” it. Haas v. State, 196
So. 3d 515, 523 (Fla. 2d DCA 2016); accord United States v.
Straub, 508 F.3d 1003, 1010 (11th Cir. 2007). Thus, indirect
criminal contempt cannot be based on what was intended by an
order; it can only be based on violation of the order’s express
terms. Haas, 196 So. 3d at 523; Reder v. Miller, 102 So. 3d 742,
744 (Fla. 2d DCA 2012) (reversing contempt order; while party’s
actions “may have violated the ‘spirit’ or ‘intent’ of the trial
court’s orders, a finding of contempt requires the violation of the
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That’s because the Florida trial court’s ruling rests
on an impermissible premise: that the Connecticut
judgment was invalid. The Florida trial court repeat-
edly questioned the merits of the Connecticut proceed-
ings and the validity of the judgment entered. See Pet.
App. 78a (describing Florida trial court’s repeated
challenges to the validity of loan, settlement, and
judgment). In other words, each supposed fraud the
Florida trial court identified involved conduct related
to the formation of the loan contract itself and not to
the obtaining of the judgment—i.e., those purported
frauds were intrinsic, not extrinsic.

But the Florida trial court couldn’t ignore the Con-
necticut judgment or readjudicate its merits. See V.L.,
577 U.S. at 407. That’s because “the full faith and
credit clause of the Constitution precludes any inquiry
into the merits of the cause of action.” Milliken, 311
U.S. at 462.

The Full Faith and Credit clause is “exacting”; if a
judgment is entered by a court with adjudicatory au-
thority it “qualifies for recognition throughout the
land.” Baker, 522 U.S. at 233. Under the Constitution,
a final judgment cannot be the subject of a collateral
attack by a third party or a court in another state. Kel-
ley v. Kelley, 147 So. 3d 597, 601-04 (Fla. 4th DCA
2014). The trial court’s contempt ruling indisputably
hinged on its assessment of the merits of the Connect-
icut proceedings. That was error.

The issue is in important one, because it involves a
core federalism principle that’s supposed to produce a

letter of an order—not its spirit”). Consistent with her attorney’s
advice, petitioner’s payment to her husband under a Connecticut
judgment could not, as a matter of law, support a finding of crim-
inal contempt. See id.
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“nationally unifying force.” Magnolia Petroleum Co. v.
Hunt, 320 U.S. 430, 439 (1943). If states are allowed
to question whether sister states’ judgments were pro-
duced by intrinsic fraud, that would quickly become
an exception that swallows the rule. The issue arises
frequently because states are often called upon to en-
force or construe judgments from sister states. And
this case presents a good vehicle for its adjudication
because it arises from a final judgment after a full-
blown merits appeal and is dispositive as to respond-
ent’s purported entitlement to attorney fees.

In sum, the contempt order against petitioner was
procedurally flawed and substantively wrong. The
Court should grant certiorari to consider it.

CONCLUSION
The petition should be granted.
Respectfully submitted,

THOMAS A. BURNS
Counsel of record

BURNS, P.A.

301 W. Platt St., Ste. 137

Tampa, FL 33606

(813) 642-6350

tburns@burnslawpa.com

October 21, 2021 Counsel for Petitioner



APPENDIX A
IN THE DISTRICT COURT OF APPEAL
OF FLORIDA, SECOND DISTRICT

Nos. 2D19-2903 & 2D19-4778 (consolidated)

L.T. No. 15-CA-1491

MAURA LEE WAHLBERG, individually and as
Trustee of The Grever-Burke Trust Agreement
u/a/d December 30, 1996, as amended,

Appellant,
V.
ROY GREVER,
Appellee.

Appeal from the Circuit Court for Manatee County;
Edward Nicholas, Judge.

Opinion filed April 7, 2021.

Appeal from the Circuit Court for Manatee County;
Edward Nicholas, Judge.

Kristin A. Norse and Stuart C. Markman of Kynes,
Markman & Felman, P.A., Tampa (withdrew after
briefing), for Appellant.

Maura Lee Wahlberg, individually, pro se.
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Andrea M. Johnson of Law Office of Andrea M. John-
son, P.A., Bradenton, for Appellee.
PER CURIAM.

Affirmed.

SILBERMAN, LUCAS, and LABRIT, JJ., Concur.
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APPENDIX B
IN THE DISTRICT COURT OF APPEAL
OF FLORIDA, SECOND DISTRICT

Nos. 2D19-2903 & 2D19-4778 (consolidated)

L.T. No. 15-CA-1491

MAURA LEE WAHLBERG, individually and as
Trustee of The Grever-Burke Trust Agreement
u/a/d December 30, 1996, as amended,

Appellant,
V.
ROY GREVER,
Appellee.

Appeal from the Circuit Court for Manatee County;
Edward Nicholas, Judge.

Order filed May 24, 2021.
BY ORDER OF THE COURT:

Appellant's motion for rehearing and for written
opinion is denied; to the extent the motion seeks re-
hearing en banc, it is facially insufficient and stricken.
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APPENDIX C

IN THE CIRCUIT COURT OF THE TWELFTH
JUDICIAL CIRCUIT IN AND FOR MANATEE
COUNTY, FLORIDA

Case No. 15-CA-1491

ROY GREVER,
Plaintiff,

VS.

MAURA LEE WAHLBERG, individually and as
Trustee of The Grever-Burke Trust Agreement
u/a/d December 30, 1996, as amended,

Defendant.

ORDER ON RULE TO SHOW CAUSE

THIS CAUSE having come on for hearing conducted
on January 23, February 25 and June 5-7, 2019, pur-
suant to the Plaintiffs Fifth Amended Order to Show
Cause Why Defendant Should Not be Held In Indirect
Criminal Contempt, said Order to Show Cause having
been filed on April 5, 2019, and the Court having con-
sidered the testimony of the witnesses called by the
Plaintiff and the Defendant, the exhibits introduced
into evidence at the trial, and the argument of coun-
sel, and being otherwise fully advised in the premises,
it is hereby

ORDERED AND ADJUDGED that the Defendant,
MAURA LEE BURKE, as Trustee of the Grever-
Burke Trust Agreement u/a/d December 30, 1996, as
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amended, 1s, indeed, in indirect criminal contempt for
her willful and blatant disregard of Judge Charles
Williams' Order dated June 28, 2016, in case number
2016 CA 2841, that prohibited her from reimbursing
Kevin Burke more than $50,000.00 from the Trust.
The bench ruling pronounced in open court on June 7,
2019, and read into the record is hereby incorporated
and adopted in its entirety in this Order as though
fully set forth herein. A true and accurate copy of the
transcript of the aforesaid June 7, 2019 bench ruling
1s attached hereto as Exhibit A.

As indicated in that oral ruling, Judge Williams pro-
hibited the Defendant from reimbursing her husband,
Kevin Burke, more than $50,000.00 from trust assets.
In fact, his Order specifically stated that Ms. Burke
was prohibited from reimbursing "the approximate
$450,000.00 claimed owed as reimbursement to the
Burkes. No further reimbursement shall be made
without court order or agreement of the parties”. As
indicated in this Court’s oral ruling, the Defendant, in
violation of said Order, paid her husband $416,228,23.
She did so after personally paying for her husband's
attorney to sue herself, in her home state of Connect-
icut. The Defendant never provided a copy of Judge
Williams' order to the Connecticut judge or otherwise
advised the Connecticut court that such an order ex-
isted. As indicated in this Court's oral ruling, the De-
fendant never advised the Florida court that she had
provided her husband with such a large sum of trust
funds. Obviously, the Defendant never sought permis-
sion of the Manatee County Court to reimburse her
husband more than $50,000.00. As indicated in this
Court's oral ruling, it was clear that the Defendant did
exactly what Judge Williams had unequivocally or-
dered that she not do. As indicated in this Court's oral
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ruling, this Court has never seen such a direct, under-
handed, outrageous and contemptuous violation of a
clear and unequivocal court order in this Court's sev-
enteen-year history on the bench. As indicated in this
Court's oral ruling, Ms. Burke a/k/a Wahlberg's egre-
gious violation is the very definition of contempt.

As a sanction for the clear and obvious contemptu-
ous behavior, she is immediately removed as Trustee
of the Trust. As an additional sanction, she will be re-
sponsible for paying Mr. Grever's attorneys fees and
the costs associated with bringing this action. The
Court will reserve jurisdiction to determine the
amount of the fees and costs she will be obligated to
pay and for all purposes according to law.

DONE AND ORDERED in Bradenton, Manatee
County, Florida, this 31st day of October, 2019.

EDWARD NICHOLAS, Circuit Judge.
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APPENDIX D

IN THE CIRCUIT COURT OF THE TWELFTH
JUDICIAL CIRCUIT IN AND FOR MANATEE
COUNTY, FLORIDA

Case No. 15-CA-1491

ROY GREVER,
Plaintiff,

VS.

MAURA LEE WAHLBERG, individually and as
Trustee of The Grever-Burke Trust Agreement
u/a/d December 30, 1996, as amended,

Defendant.

TRANSCRIPT OF HEARING OF JUNE 7, 2019

THE COURT: We are back on the record in case
number 2015-CA-1491. A few things before I begin.

I want to compliment the attorneys for their profes-
sional and effective and clear presentation of the evi-
dence and for making an otherwise difficult and chal-
lenging case a little less so. Well done to both of the
attorneys.

As to my final judgment, I'm going to put on the rec-
ord what I reviewed, the case law: Landau vs. Lan-
dau, 230 So0.3d 1271 McCormick vs. Cox, 118 So.3d
980; Barnett vs. Barnett, 340 So.2d 584; Kritchman vs.
Wolk, 152 So.2d 628; in the Estate of Morris Feldstein,
292 So.2d 4041 Brigham vs. Brigham, 11 So.3d 374.
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Obviously, I reviewed section 518.11 of Florida Stat-
utes and I spent a good time—good bit of time review-
ing section 736 of the Florida Statutes relating to
trusts and estates.

Now, as to the final judgment. I was up quite late
last night finishing it, putting it into the best form
that I could. Did not get a great deal of sleep, but I felt
1t was important to attempt to resolve this case today,
if I could.

A, it’s been going on quite some time and I felt it was
somewhat of an urgency to attempt to resolve it expe-
ditiously. B, there is a need for resolution here. Ms.
Grever died now it will be eight years ago. And it’s
time that this process neared the finish line.

And finally, you know, Ms. Baird, you are in town.
Your parties were—your clients were in town. So I
thought it was appropriate to attempt to resolve this
now, if I could. But it is in somewhat rough form so
please understand that it wasn’t rushed, but I didn’t
have a great deal of time last night to put this in the
form that I otherwise would have preferred.

What I'm going to do is I'm going to provide you a
copy of a final judgement in a case that I tried last
week. Somewhat complicated construction litigation
case, non-jury. And the reason I'm providing you the
final judgment is it may provide at least a bit of a tem-
plate for the final judgment here.

And what I mean by that is the introduction to the
final judgment in that case says, this cause came to be
heard before the Court in a non-jury trial conducted
May 20th, 21st, and 22nd raised under the claims pled
in the plaintiffs complaint and the defendant's
amended counterclaim.
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Based upon the pleadings of record in this action,
the answers and affirmative defenses of the parties,
the testimony of the witnesses called by plaintiff and
defendant, the exhibits introduced into evidence in
the trial, and the argument of counsel, and with the
Court being otherwise fully advised of the premises, it
1s hereby ordered and adjudged as follows.

And this was the relevant language that I kind of
like from this order: One, the bench rulings pro-
nounced orally in open court on May 24, 2019 and read
into the record by the Honorable Edward Nicholas,
Circuit Court Judge, are hereby incorporated and
adopted in their entirety in this final judgment as
though fully set forth herein.

Now, that paragraph continues to say, a true and
correct copy of the transcript of the aforesaid May 24,
2019 bench ruling is hereby attached as Exhibit A. T'll
leave that up to you whether that’s necessary. I don’t
want to spend any additional expense here.

My ruling is going to be on the record if there's an
appeal here, but—so I'm going to provide both of you
a copy of this final judgment because I like that lan-
guage, if you don’t want to take what I'm saying here
and put it into the form of a somewhat lengthy final
judgment, if that makes sense.

You certainly can if you want to take what I'm going
to recite here and put it into a final judgment. That's
fine. But there obviously will be some costs associated
with that. I am obviously going to request some assis-
tance from the attorneys in preparing this final judg-
ment.

So based upon all the testimony and evidence over
this—the course of this multi-day trial, we start with
the trust. The trust clearly established that should
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any beneficiary die without “lineal descendants,” the
spouse will receive the spouse’s share as beneficiary.
Payment was to be made within four years. Obviously,
the plaintiff was not paid on or about August 13, 2015,
four years after Reenie Graver's death.

The trust owned a residential home on West Mo-
reland Drive. It was 1.1 acres on bayfront property en-
compassing a 5,000 square foot home. The evidence
established that evidently within the first six months
after Reenie’s death, the relationship between the
plaintiff and Ms. Wahlberg appeared amicable.

Both discussed the trust, that the plaintiff was to be
paid within four years, and that the house would be
sold. According to the plaintiff's testimony, Ms. Wahl-
berg acknowledged that the plaintiff was entitled to
his share and that the goal was to maximize his share
when it sold.

The property was listed for sale through Michael
Saunders with the plaintiff signing the listing agree-
ment. Although the fact that the plaintiff had to sign
the listing agreement does not definitively establish
his entitlement to a share after its sale, it certainly
should have put the defendant on notice that he was
likely to receive a portion of the sale proceeds. Why
else would he be required to sign the listing agree-
ment?

In approximately December of 2012 through Febru-
ary 2013, apparently with the addition of Kevin Burke
to the management of the property and to the e-mail
chain, the relationship began to deteriorate.

On February 4, 2013, Mr. Burke sent an e-mail,
“You are a fucking idiot. The insurance on the house
is now in force and we don’t need a fuck-up like you
screwing things up again. I've spoken with Bob and



11la

Andy and have once again sorted this out. Just focus
on paying the electric bill on time, Kevin Burke.”

On February 5, 2013, he sent an e-mail to the plain-
tiff. “Fuck you, Roy, and such a fucking pussy. Hoping
that MLW will fight your battles. Such a fucking cunt.
Better check your tampon, asshole.”

On May 5, 2013 at 12:06, he sent an e-mail to the
plaintiff. “Loser, you should commit suicide and spare
us your loser ways.”

Although Mr. Burke attempted to minimize the re-
lation—the adversarial relationship he had with the
plaintiff and although he called his attitude towards
him neutral, these e-mails speak for themselves.

As an aside, the plaintiff was evidently paying the
electric bills, utilities, and maintenance expenses on
the property and the trust was paying the property
taxes.

On May 27, 2011, the trust received a check in the
amount of $37,954 from Southern Oak Insurance
Company for damage as a result of a tropical storm.
The trust never properly accounted for this check, at
least not according to the evidence.

In 2013—in 2013—in August of 2013, there was a $1
million offer on the home. The offer was cash and was
“as-1s.” The testimony indicated that the listing agent
considered it to be a “great offer” and recommended it
be accepted. The house was in significant disrepair at
the time, was sitting empty, and because Reenie had
died two years earlier, needed to be sold.

The defendant and I use the word defendant and
trustee and Ms. Wahlberg somewhat interchangeably
here and I know what the distinction is, but just for
the sake of ease, I oftentimes say the defendant. The
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defendant rejected the offer and apparently made no
counter offer. Ms. Wahlberg and Mr. Burke’s re-
sponse—reasons for rejecting the offer were weak and
unpersuasive.

During long periods of time, the defendant provided
little or no information to the plaintiff regarding the
status of the trust, what monies were being spent—
and what monies were being spent. She did virtually
nothing that could be considered consistent with sec-
tion 736.0810.

The plaintiff filed a lawsuit in March 2015 seeking
an accounting. The defendant filed a counterclaim. In
that counterclaim, plaintiff heard for the first time
that the defendant was seeking $176,410.21 in reim-
bursement for repairs, maintenance, and taxes. The
counterclaim did not contest that the plaintiff was
Reenie's lawful husband, nor that he was entitled to
receive her share as beneficiary.

Nowhere in the counterclaim did the defendant ref-
erence a loan from the trust to Mr. Burke. During the
discovery, there appeared to be no dispute that the
plaintiff was a lawful beneficiary of his wife's share,
nor did there appear to be any reference to a loan
agreement between the defendant and her husband.

Defendant's attorney at the time acknowledged the
plaintiff was a 50 percent beneficiary, nor did he dis-
pute the fact that he was the surviving spouse.

It is significant that the plaintiff was never provided
an accounting with an outline of expenses, even after
the relationship deteriorated. And it became clear
that he was eager to receive more detailed information
about the trust, its status, any expenses that were al-
legedly paid by the trust.
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It appears, however, that despite not providing any
type of accounting after Reenie’s death, the defendant
later claimed an entitlement to a $30,000 annual fee
for administration of the trust.

The plaintiffs claim—the plaintiff claimed that he
never agreed to, nor even knew about a $30,000 ad-
ministration fee. The plaintiff also was not aware that
Kevin Burke was seeking reimbursement for his time
making repairs at the home.

In 2016, the plaintiff learned about a sales contract
on the home in the amount of 1.3 million. In the de-
fendant’s answer and amended counterclaim, the
plaintiff learned for the first time that Kevin Burke
was seeking to receive in excess of $400,000 from the
trust pursuant to a loan agreement.

Note that the revolving loan agreement was dated
August 15, 2011, two days after Reenie's death
wherein Mr. Burke was allegedly loaning $750,000
from the to the trust.

Mr. Grever claimed that the defendant was with him
in Ohio at August 15, 2011, assisting him with the de-
tails of the services and the aftermath of the -- his
wife’s affairs.

Inexplicably, the loan agreement says that the de-
fendant signed the loan on that very day. The defend-
ant claims that she signed the loan agreement on that
date in Connecticut at her brother's office. Public rec-
ords, however, indicate that he bought that building
two hours—two years later.

The rushed nature of the so-called loan agreement
executed two days after the terrible death of the dear
wife and sister when there were truly no urgencies at
that time only adds to the suspicious nature of this
deceitful deal.
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The Court will find this loan agreement suspicious,
poorly contrived, disingenuous, and indeed fraudu-
lent. This so-called loan agreement is yet another
clear violation of Ms. Wahlberg's fiduciary duty. The
Court will address this so-called loan in more detail
throughout this order.

The Court will find Mr. Burke’s complaint against
the trust wherein he requests repayment of $575,000
from the trust to be suspicious as well. The settlement
agreement wherein she paid her husband $416,228.23
from the trust on December 7th of 2016 is the defini-
tion of self-dealing.

It appears to be the—it appears to the Court to be
an ineffective and fraudulent effort on the part of the
defendant and her husband to circumvent the inten-
tions of the trust and to keep the vast majority of the
money proceeds, the property sale proceeds for them-
selves.

Of significance is the fact that it appears that Maura
Wahlberg wrote the check to the attorney who was su-
ing herself on behalf of her husband in the amount of
$2,500. How could it not be considered suspicious that
the defendant paid the lawyer to sue herself so that
her husband could later receive over $400,000 from
the trust?

This so-called loan agreement and bogus settlement
between husband and wife is as fraudulent and un-
derhanded as it gets. This is clearly one of the most
poorly conceived, mendacious, and yes, I will say it,
fraudulent transactions that this Court has ever seen.

This loan agreement is as fraudulent as the so-called
trustee invoices in the amount of $30,000 per year for
the administration of the trust. This so-called loan
agreement and the so-called loan trustee invoices are
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as fraudulent and disingenuous as the defendant's ef-
fort to reopen and vacate Judge Economou’s order of
discharge for lack of subject jurisdiction by the defend-
ant in the Maura Grever estate case.

Finally, the defendant’s claim very late in the litiga-
tion that the plaintiff may not even be the beneficiary
of the trust was bizarre, disingenuous, and consistent
with what this Court considers to be the defendant's
pattern of repeatedly hostile, vindictive, and unlawful
response to the plaintiff's clear—clear claim of entitle-
ment.

The plaintiff called Joseph Bell, the property real es-
tate agent with Michael Saunders who listed the sub-
ject property. We learned—Mr. Bell learned from the
defendant that the house had been left to her and her
sister.

She asked that he maximize the profit on the sale as
her brother-in-law, the plaintiff, had been so good to
her sister, especially during her illness. According to
Mr. Bell, Ms. Wahlberg spoke about the plaintiff re-
ceiving his portion of his wife’s estate share when it
sold.

As indicated, an offer of $1 million was made. Mr.
Bell considered it to be “a very good offer” and recom-
mended that she accept it. Long-time family attorney
Robert Johnson who represented the trust at one time
strongly recommended that she accept it.

The Court will read Mr. Johnson’s letter because it’s
significant. Maura Lee, I have attached a contract for
$1 million on West Moreland. Joe has busted his chops
to get this and I do not believe you will ever see more.
I am very concerned about your understanding of your
duties as trustee.
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If you do not receive a better contract that you—you
could be liable for a surcharge for loss of value. There
are numerous Florida cases your lawyer can research
on the issue. Contrary to your opinion that I have a
conflict, I have never given Roy one indication of any-
thing but what is in your best interest as trustee.

I've also included in this attachment some Florida
law on trustees. You do not like Roy, but you have a
fiduciary duty to him as an equal beneficiary. I
strongly suggest you see your lawyer immediately and
discuss your role as duty—and duties as trustee.

As to the closing date in the contract, I am certain
the buyer will extend that. An e-mail approval to Joe
would bind the contract. As a trustee, you have a duty
to respond to the offer directly.

Clearly, Mr. Johnson was trying to warn Ms. Wahl-
berg that her rejection of the offer was a violation of
her duties as trustee. Obviously, the defendant re-
jected the offer. Again, I use the word defendant and
Ms. Wahlberg and trustee interchangeably. You know
who I'm talking about.

It appears that she made no counteroffer. Mr. Bell
said that she rejected the offer quickly. This rejection
was particularly unusual given the very poor condi-
tion of the home. The Court will find that a rejection
of the $1 million offer and her failure to make a coun-
teroffer was a clear violation of her fiduciary duties as
trustee.

The Court will find that her rejection of the offer was
more based upon her hostility towards the—on her
hostility towards the plaintiff and her eagerness to de-
lay or more accurately prevent the plaintiff ability to
recover his 50 percent portion as beneficiary. It



17a

certainly was not consistent with the sound fiduciary
duty of a trustee.

As happens in many family law cases, the defendant
let her emotion dictate her decision-making. When
she rejected that offer, she did so at her own peril as
trustee. She was a fiduciary first and foremost, not
just a beneficiary.

As the trustee, she was required to do an updated
market analysis before rejecting such an offer, partic-
ularly where, as in here, there was a requirement that
Mr. Grever be paid within four years from his wife's
death.

This is yet another example of her clear and une-
quivocal violation of her duty pursuant to 736.

As an aside, an important aside however, because
Ms. Wahlberg’s rejection of the $1 million offer and
the failure to make a counteroffer was a violation of
the trust, any expenses paid after August 2013 when
the property should have been sold were not properly
paid.

Said another way, any alleged expenses paid after
August 2013 will not be authorized by this Court and
any monies paid after that date by this trust must be
reimbursed to the trust to the extent those monies
were paid, except those paid to Robert Johnson in Au-
gust 2013 and January 2014 for legal fees.

Let me repeat that. That’s important. Because of
Ms. Wahlberg’s rejection of the $1 million offer and
the failure to make a counteroffer was a violation of
the trust, any expense paid after August 13 when the
property should have been sold were not properly
paid.
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As an aside, as indicated previously, many of these
so-called expenses, including but not limited to the
$30,000 annual administration fee and the alleged re-
pairs paid—made by Mr. Burke are suspicious and
double-dealing to the point of being fraudulent.

The plaintiff called Kelley Corbridge. He was a prac-
ticing attorney for many years, roughly since 1990—
1981, was board-certified in wills and trusts since
2008.

The record established that he has a great deal of
experience in the area of trust administration with a
good deal of advanced training as well as significant
work history in the area of wills, trusts, and estates.
He was a trust officer at SunTrust Bank for roughly
21 years acting as a trustee for the bank and oversee-
ing all trust operations.

He is well qualified to testify as to the trustee du-
ties—as to trustee duties and the standard of care
that attaches to proper trust administration. Again,
his expertise in this area i1s well established.

He has testified five times previously in court as an
expert in the area of trust administration, trust du-
ties, and the proper role of a fiduciary—a fiduciary. He
received all the relevant documents in this case re-
lated to the Graver-Burke Trust Agreement that was
created on December 30, 1996. It was Mr. Corbridge’s
opinion that Ms. Wahlberg’s rejection of $1 million of-
fer and her failure to make a counteroffer was a viola-
tion of her fiduciary duty as trustee. This Court
agrees.

He also opined that she violated her fiduciary duty
when she entered into the loan agreement with her
husband, violating her duty of loyalty and her duty to
avoid a conflict of interest. This Court agrees.
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He further opined that she failed in her duty as a
fiduciary when she entered into the settlement agree-
ment wherein her husband received over $400,000.
This Court agrees.

He testified that in his opinion, the defendant vio-
lated her duty when she failed to provide an annual
accounting of the expenses on the property from 2011
going forward. This Court agrees. This is even after
Mr. Grever had a lawyer, Mr. Snyder, send Ms.
Burke—Ms. Wahlberg a letter asking that she comply
with the requirements—that she comply with the re-
quirements as to her annual yearly accounting re-
sponsibilities as trustee.

While there was some question as to whether Ms.
Wahlberg actually received the letter, there is no
question that Ms. Wahlberg should have been aware
that she had a duty to provide an annual accounting
and routinely did not do so.

Section 736 mandates, among other things, that the
trustee shall administer the trust in good faith and act
impartially. That a trustee must administer the trust
as a prudent person would. That a trustee must incur
only expenses that are reasonable that are reasonable
and shall act in the interest of the beneficiaries. Ms.
Wahlberg did none of those things.

736 requires the trustee to inform an account. Ms.
Wahlberg did not. As we explain later in more detail,
Ms. Wahlberg breached this trust in numerous and
significant ways.

Mr. Corbridge testified that in his opinion, the de-
fendant violated Judge Williams’ order of June 28,
2016, when she entered into the loan agreement with
her husband while the Manatee County litigation was
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ongoing. This Court agrees. This Court will address
this issue in great detail throughout this order.

His list of violations of her fiduciary duty include—
included but are not limited to, one, failed to provide
annual accounting or any accounting, two, failed to
distribute the 50 percent share within four years to
the plaintiff1 three, failed to incur only reasonable ex-
penses for the property; four, failed to act reasonably
as it relates to the alleged loan from her husband and
her failure to defend the “lawsuit” that he brought
against her as trustee, five, failed to accept the $1 mil-
lion offer and her—and failed to make a counteroffer.
As indicated above, this Court agrees this is not a
close call.

As an aside, Ms. Wahlberg while trustee never pre-
pared anything that looks similar to Exhibit No. 58 or
Exhibit No. 77, an accounting of expenses for the prop-
erty that was for the property.

Exhibit No. 77, which show reimbursements for
things like pest control, FPL, utilities, pool care, et
cetera, 1s what Ms. Wahlberg should have been pre-
paring annually, not during the discovery after litiga-
tion had begun and after the failure to provide an an-
nual accounting was part of the claims here.

Exhibit No. 14 prepared by Mr. Burke in September
2016 was too little too late. Ms. Wahlberg had violated
her fiduciary duty as trustee long before then.

Also as an aside, the defendants claim that Ms.
Grever Mr. Grever is not entitled to 50 percent of the
trust -- trust, but rather 45.1 percent because Ms.
Wahlberg personally owns 20 percent of the house, al-
leged for the first time during the pendency of the lit-
1gation, is not persuasive.
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This is yet another example of the defendant’s ongo-
ing and aggressive efforts to deny the plaintiff his
rightful claim. This example is similar to the claim
that the plaintiff was not lawfully married to Ms.
Wahlberg’s sister and, therefore, should get nothing.
It is disingenuous, specious, and given no weight by
this Court.

This example is similar to the claim that the defend-
ant should receive $30,000 per month as trustee for a
trustee fee. It is deceptive, mendacious, self-dealing,
and patently ridiculous. While there was some cross-
examination of Mr. Corbridge by the defense, it cer-
tainly didn’t significantly challenge or in any mean-
ingful way impact his ultimate conclusion that Ms.
Wahlberg violated her fiduciary duty as trustee. His
conclusion was largely unimpeached.

He never saw any documents that indicated that
there was ever an annual accounting done. He never
saw any documents that indicated that there was ever
a separate trust account that was opened and used ex-
clusively for property expenses for trust expenditures.

As to Judge Williams’ order, let me read it. The mo-
tion is denied. Maura Burke as trustee has authorized
to reitmburse no more than $50,000 to Kevin Burke for
past expenses without further order or payment—or
payment of the parties. This order applies to the ap-
proximate $450,000 claimed owed as reimbursement
to the Burkes. No further such reimbursement shall
be made.

Judge Williams how is Judge Williams’ order of
June 28, 2016, prohibiting Ms. Wahlberg from distrib-
uting approximately $450,000 to her husband for
claimed expenses unclear? Is there any reasonable
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reading of that order that would permit such a pay-
ment?

Obviously, in June of 2016 there was a dispute as to
whether that $450,000 so-called loan was legitimate.
Obviously, Judge Williams did not want any disburse-
ments or any payments beyond $50,000 to be made by
the trust. And he clearly did not want her to pay the
over $450,000 to her husband. Again, the order could
not be more clear.

Mr. Bald, attorney for the defendants from 2015
through 2017, although called by the defense, cer-
tainly did not help their case. He testified that he
never advised them to make the $400,000—approxi-
mate $400,000 repayment in violation of Judge Wil-
liams' order. In fact, he represented to Judge Williams
that the Burkes had “no intention of, quote, reimburs-
ing themselves” the $450,000 prior to the end of this
cause.

Significantly and contemptuously, Mr. Burke stated
unequivocally at that hearing that “I will not reim-
burse more than $50,000 and I promise I won’t go to
Brazil.”

Although Mr. Bald had suggested to Mr. Burke that
he had a may have a valid claim to reimbursement on
the loan, again, he represented to Judge Williams
with Mr. Burke in the hearing room that “they have
no intention of reimbursing themselves, but to—or an-
ywhere close to that amount of money.”

The transcript of the hearing is at page 18, line 23.
Mr. Burke stated on page 32, line 16—what’s that ex-
hibit number?

MS. JOHNSON: Transcript i1s 39, I believe. 29. I'm
SOrry.
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THE COURT: Mr. Burke stated on page 32, line 16,
I'm not—I'm taking $50,000 maximum—wait, let me
start again. I'm talking $50,000 maximum that I
would take. I'm more than happy to leave the rest be-
hind until this issue is resolved.

The fact is they did exactly what they told Judge
Williams unequivocally that they would not do. In-
deed, this Court has never seen such an underhanded,
outrageous, and contemptuous violation of a clear and
unequivocal court order in this Court’s 17-year history
on the bench.

Just because Mr. Dent told Mr. Burke that he may
have a legitimate claim to reimbursement of the loan
does not mean that he was permitted to violate Judge
Williams’ order. This is not a close call. This contempt
1s so egregious and so direct that I would have consid-
ered incarcerating Ms. Wahlberg if that sanction was
a possibility here based upon the outrageous violation
if that sanction was available. Ms. Wahlberg is in con-
tempt.

The giving of her husband $450,000 of trust account
monies in direct contravention of judge’s order and
never not—notifying the Florida court that they did so
1s the definition of contempt.

One more thing about this so-called loan between
husband and wife. Now, I know the loan is not be-
tween husband and wife, but come on, it’s obviously
between husband and wife.

Ms. Wahlberg claims she told Mr. Grever that her
husband was loaning the trust over $700,000. The
Court does not believe that testimony. The Court be-
lieves the testimony of Mr. Grever, which is corrobo-
rated by the other evidence when he testified that he
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only learned of the existence of the so-called loan well
after the litigation began.

Mr. Burke testified as to this alleged “loan.” He tes-
tified that he sued the trust, in effect his wife, to pro-
tect his interest in the so-called loan. This Court finds
his testimony—found his testimony as to this issue
not credible and not persuasive. As indicated previ-
ously, the entire issue of the so-called loan is con-
trived, disingenuous, and contemptuous.

Simply because they went to the lengths of hiring
attorneys and got a stipulated judgment, a judgment
between the two people who would directly benefit
from the so-called loan, a stipulation that obviously
the Florida court was not made aware of does not
make the so-called loan and its repayment legitimate.
It is indeed the opposite of legitimate.

There 1s no judge in the world that would find this
level of deceit and self-dealing a reasonable and ap-
propriate exercise of trustee discretion. There is no
judge in the world that would not find this entire so-
called loan and repayment issue a breach of her fidu-
ciary duty. This is not a close call.

Speaking of Mr. Burke’s testimony generally, be-
cause of his obvious and visible bias, the significant
level of self-dealing here, the failure to account for any
expenses prior to the commencement of the litigation,
the fraudulent nature of the so-called loan agreement
that he himself drafted, the rejection of Judge Econo-
mou’s ruling in the probate case despite overwhelm-
ing evidence to support that decision, his creation of
the completely bogus trustee administration fee in-
voices, and his unwillingness to even admit that Mr.
Grever is a lawful beneficiary of this trust, and his
overall disingenuous and duplicitous testimony, this
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Court did not give Mr. Burke’s testimony a great deal
of weight.

At times he indicated that he was minimally in-
volved in the trust activities and at other times indi-
cated that he took control of virtually all activities of
the trust.

His abject hostility and animosity toward Mr.
Grever 1s palpable. It is deep-seeded and has largely
driven his behavior and decision-making since ap-
proximately February 2013. Again, this Court did not
find Mr. Burke's testimony persuasive or convincing.
This Court gave it little weight.

There was a good bit of cross-examination of Mr.
Grever as to his claims and as to Ms. Wahlberg’s coun-
terclaims. In this Court’s opinion, however, it was
largely of little consequence.

Said another way, the lengthy cross-examination
did little to impeach Mr. Grever or his allegations that
Ms. Wahlberg failed in her fiduciary duty with regard
to this trust.

For instance, there was a great deal of cross-exami-
nation suggesting that Mr. Grever did not actually di-
vorce his first and/or second wife. Ultimately, how-
ever, this cross amounted to nothing. It appears to
this Court to be a complete waste of time and a disin-
genuous and specious argument. All it did was evi-
dence the defendant’s—both of the defendants’ abject
and unreasonable hostility toward the plaintiff.

There was also a lot of—again, I know they’re not
both defendants. There was also a lot of cross-exami-
nation regarding the deposit of rent checks into the
plaintiff’s account and the expense payments made
therefrom. Ultimately, it amounted to very little as
well.
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Said another way, despite extensive cross-examina-
tion of Mr. Grever, there was little in any way that
significantly impeached him or his claim that the de-
fendant failed miserably as the trustee of the Grever-
Burke Trust, nor did it establish in any meaningful
way any improprieties by the plaintiff as it relates to
his receipt of rent on the property or his payment of
expenses on the property.

Finally, the extensive cross-examination did not es-
tablish anything that could remotely be considered
civil theft. There were some minor discrepancies in
the records over the years beginning around 2008 or
2009, but nothing that could remotely be considered
civil theft.

Another example of a largely de minimis and irrel-
evant cross-examination of Mr. Grever was the
lengthy questioning of Mr. Grever regarding a tax
judgment out of Hamilton, Ohio in roughly October
2013. Although defense counsel seemed to suggest
that the tax issue somehow provided a motive for a
theft of trust funds, Mr. Grever’s explanation of the
Defendant’s Exhibit No. 7—37 was completely reason-
able.

The Court will find that the defendant’s argument
that this document somehow supported the theory
that he was motivated to steal from the trust due to
his alleged tax judgment is wholly unsupported by the
evidence and is specious and disingenuous and the
Court gave it no weight.

Again, there was no civil theft by Mr. Grever here.
Mr. Grever did nothing, I repeat nothing that could
remotely be considered theft. Similarly, there was no
interference by Mr. Grever in the trust, at least in any
significant or consequential way.
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Although there was some conflict over homeowner’s
insurance between Mr. Grever and Mr. Burke, alt-
hough there was an issue with an unpaid Florida
highway—FPL bill, and as the relationship deterio-
rated, conflict between them escalated, Mr. Grever
did not interfere here.

Because of Ms. Wahlberg’s complete and utter abdi-
cation of her duties and responsibilities as a reasona-
ble trustee, because of her clear and multiple viola-
tions of section 736, Mr. Grever’s behavior and re-
quests between 2013 and 2015 were reasonable and
appropriate. He was not attempting to be a co-trustee
or take over the trust, he was simply acting as a rea-
sonable and appropriate beneficiary.

Beyond the reference of the checks made out to the
plaintiff by Mr. Newman, which the Court will ad-
dress later, all the defense provided to support their
claim of civil theft by the plaintiff was suspicion. Their
suspicion, not the Court’s.

The so-called “accounting,” the color-coded chart la-
beled number 58 that Ms. Wahlberg prepared, and
that was provided to the plaintiff on the eve of trial, is
little more than a self-serving, contrived, and wholly
unpersuasive effort to support their misguided and
unproven civil theft claim.

Defendant’s 58 simply does not do what the defend-
ant claims that it does and that is to prove that Mr.
Grever committed anything that could remotely be
considered to be a theft from this trust between 2009
and 2011.

There 1s no credible or persuasive evidence of civil
theft here, certainly nothing approaching the burden
necessary to prove such a claim. The trustee’s claim
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that Mr. Grever stole $31,000 from the trust is unsup-
ported by the evidence and is patently ridiculous.

The Court heard from Steve Newman. Mr. Newman
moved into the West Moreland home in 2011 and
moved out in approximately February of 2012. The
testimony of Mr. Newman was largely insignificant.
He said he wrote six or seven rent checks to

Mr. Grever and wrote one rent check to Ms. Wahl-
berg during the eight or so months that he stayed in
the home.

Although the defense attempted to make an issue
over these six or seven rent checks, of significance is
the fact that he testified that Ms. Wahlberg never told
him to stop sending the rent checks to Mr. Grever and
to send them to her.

As was the case with many of the defendant’s an-
swers and counterclaims, the issue of the rent checks
and whether the plaintiff should have been getting
them or whether the trust should have been getting
them is of no contest.

According to Mr. Newman, Ms. Wahlberg never told
Mr. Newman to stop sending the checks to the plain-
tiff. Ms. Wahlberg herself testified that she knew that
the Newman checks were going to Mr. Grever and
never changed that arrangement—changed that ar-
rangement. She said she just “let it go.”

How could Mr. Graver's receipt of six or seven
checks from Mr. Newman be considered theft when
Ms. Wahlberg knew that he was receiving them and
never did anything to stop the checks from going to
the plaintiff?

Obviously, Mr. Newman would have started sending
the checks to Ms. Wahlberg if she had asked. She
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simply never did. Again, the rental check issue is a
complete non-issue.

Finally, the Court heard from Maura Lee Wahlberg.
Although less abjectly hostile and duplicitous than
her husband, her testimony did little to suggest in any
meaningful way that she administered this trust pur-
suant to section 736 Florida Statutes.

She testified, “I am an accountant and everything I
do 1s perfection.” As it relates to the administration of
her mother's trust, however, nothing could be further
from the truth.

One, she did not act impartially in violation of
736.0803. Two, she did not take reasonable steps to
protect the trust asset in violation of 734.809. Three,
she did not perform her duties to account and inform
in violation of 736.0813.

Four, she failed to take reasonable steps to defend
against the fraudulent and self-dealing so-called loan
against the trust in violation of 736.0810. Five, she
failed to manage the asset and distribution require-
ments of a trust in violation of 518.11. Six, she has
consistently failed to administer the trust in good
faith in violation of 736.801.

Seven, she failed to administer the trust solely in the
interest of the beneficiaries of which there are two, not
one, in violation of 736.0802. Eight, she failed to ad-
minister the trust as a prudent person would in viola-
tion of 736.0804. At risk of being repetitious, this is
not a close call. The Court will not repeat the litany of
violations of 736. Again, the Court has outlined in
great deal.

However—however, they include, but are not lim-
ited to, one, her failure to provide any statutory an-
nual accounting. Two, her failure to provide—to
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properly account for the $37,000 insurance check.
Three, her obvious delegation of the trust duties to her
husband who clearly was so adversarial to the other
trust beneficiary.

Four, her failure to defend against the fraudulent
and mendacious—her failure to—her failure to make
any effort to defend the fraudulent and mendacious
lawsuit brought by her husband.

Five, her failure to accept the $1 million offer, make
a counteroffer, or obtain an updated market analysis
and thus delayed the distribution to the plaintiff.

Six, for taking out the so-called loan for her husband
and subsequent repayment of the so-called loan in vi-
olation of Judge Williams’ order. Seven, her failure to
make any reasonable analysis of the costs necessary
to support the home while the—while the—seven, fail-
ure to make any reasonable analysis of the cost to sup-
port the home before it sold.

Eight, the failure to make an appropriate analysis
to determine whether renting the home was a reason-
able alternative to preserve the trust. Nine, her inex-
plicable decision to attempt to take a $30,000 trust ad-
ministration fee from a trust that she had managed so
poorly.

Ten, her complete unawareness of the requirements
of section 736. I don’t think she’s ever even read it.
Eleven, her failure to obtain any real proof, any docu-
mentation from her husband to justify the repayment
of the large sum from her husband pursuant to the so-
called loan. Twelve, her bizarre and unsupported
claim that somehow she has a 20 percent ownership
interest in the sale proceeds.

Thirteen, her inexplicable, ill-fated effort to reopen
and set aside her sister’s probate estate. Fourteen, her
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payment of $2,500 from her own account to pay for her
husband’s attorney to sue the trust. To her credit, she
didn’t even try to offer an explanation for why she
would write a check to pay the attorney to sue herself.
The Court will stop at fourteen. There are more, but
fourteen seems to be enough.

Ms. Wahlberg said something very telling while on
the stand. She said that her parents “didn’t believe in
in-laws,” saying that they, meaning in-laws, could get
money from their own family. I will repeat that be-
cause it’s significant.

Ms. Wahlberg said something very telling while on
the stand. She said that her paints “didn't believe in
in-laws,” saying that they, meaning in-laws, could get
money from their own families.

The Court believes that this—that it’s this underly-
ing belief, said almost as a slip of the tongue, her be-
lief, not her parents, that in-laws shouldn’t get her
family’s money has driven virtually all her decision-
making as trustee.

Despite what the trust says, despite the clear lan-
guage of the trust, and its award of her sister’s share
to the plaintiff, she was motivated by this underlying
belief that in-laws shouldn’t get her parents’ money.
That statement puts all her obfuscation, her delay,
her imprudent decisions, and her inexplicable hostil-
ity toward Mr. Grever into context.

Let me conclude by making a prediction and a re-
quest. This does not have to be included in the final
judgment, obviously. The prediction is this: Mr. Burke
and Ms. Wahlberg will absolutely appeal this decision.

Now, they have an absolute right to do so. Let me be
clear. They have an absolute right to do so. This Court
makes mistakes. This Court has over the last 17 years
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been overturned. Appellate review i1s an important
part of our system.

But they will not appeal this ruling because they
think I am wrong. They will appeal only to continue
their aggressive and ongoing efforts to either com-
pletely thwart or unnecessarily delay Mr. Graver’s en-
titlement to his fair share of the trust assets.

Once their relationship broke down in 2013, the de-
fendants again, I know we’re not talking about de-
fendants but Mr. Burke and Ms. Wahlberg’s one and
only mission has been to deny Mr. Grever his rightful
share, to deny this in-law their parents’ money.

And if they think an appeal will accomplish that
goal, they will do so. And they will lose that appeal.
As I've said many times, this is not a close call. This is
one of the most obvious and egregious violations of
section 736 that I have ever seen.

Ms. Wahlberg did nothing that a reasonable, appro-
priate trustee should do. Her level of deceit, self-deal-
ing, and poor managements of the trust is unprece-
dented.

But they will likely appeal and they will lose, but
they will delay Mr. Graver’s recovery for yet another
year or so to keep the family money from going to the
mn-law. And to them, that will be worth 1it.

As an aside, if they do appeal, this—they will end up
paying all of Mr. Grever’s appellate attorney’s fees, as
they will pay all of Mr. Graver’s attorney’s fees at this
trial level. Now a request. I request that the defend-
ants let this go. They have fought an aggressive fight,
they have had a fine advocate in Ms. Baird who ar-
gued their positions, but just like what happened in
front of Judge Economou, they did not have the facts
to support them.
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I urge them to think about the impact of their health
that the stress of this litigation has had on them. Is it
worth it? Is it really worth it? I urge them to let it go.

Back to the final judgment. Based upon the forego-
ing, in light of the many breaches and because she was
such an imprudent, irresponsible, deceitful, and self-
serving trustee, Ms. Wahlberg is immediately re-
moved.

No further disbursements of payments—she is to
make no further disbursements of payments. She is to
sign any and all documents presented to her to effec-
tuate the distribution of the trust asset within 48
hours of receipt.

Mr. Roy Grever, the plaintiff, is hereby immediately
appointed as trustee. Judgment is entered on behalf
of Mr. Grever against the trust and against Ms. Wahl-
berg individually in the amount of $450,000.

The $387,000 that is currently being held in the
trust account will immediately be released to the
plaintiff. A judgment will be entered against the trus-
tee and Ms. Wahlberg individually for the difference
between the amount held in the trust account and
that award of $450,000, approximately $63,000. I
don’t know what the exact amount is being held in
trust, but whatever it is from the $450,000 1s what the
remaining judgment is.

The trustee’s answers and counterclaims as dis-
cussed previously have not been proven and the trust
will take nothing in this cause. As to the order to show
cause, as indicated, Ms. Wahlberg is hereby held in
contempt.

Her outrageous, deceitful, willful, self-serving, and
mendacious violation of Judge Williams’ order is un-
controverted. It is the definition of contempt. As a
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sanction for her contempt, Ms. Wahlberg will pay all
of Mr. Grever's attorney’s fees in this cause. The Court
will reserve jurisdiction for purposes of determining
what they consist of.

Ms. Wahlberg is warned not to attempt to move any
money out of any accounts or otherwise make any ef-
forts to attempt to thwart this Court’s award of attor-
ney’s fees or the approximate $60,000 judgment.

I repeat, Ms. Wahlberg is warned not to attempt to
move money out of any accounts or otherwise make
any efforts to thwart this Court’s award of attorney’s
fees for the approximate 60—$63,000 judgment. Such
behavior could result in a second finding of contempt
and further sanctions against her, including poten-
tially incarceration could be imposed.

Ms. Johnson, any questions?

MS. JOHNSON: Your Honor, regarding the signing
over of the documents within 48 hours, 1s that 48
hours from today or when the judgment is signed?

THE COURT: 48 hours from the time that they are

presented to her. She’s got 48 hours to review them
and then she needs to sign them within 48 hours, so—

MS. JOHNSON: So the Court’s order is effective at
this moment?

THE COURT: Right.

MS. JOHNSON: And Mr. Grever needs to obtain
whatever documents from the financial institution to
sign those over?

THE COURTSs Right. And once he does, whatever
documents are prepared to effectuate the distribution
of the assets. If she has to sign anything, perhaps she
doesn’t, but if she does, she has 48 hours to review
them and return them to the plaintiff.
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MS. JOHNSON: And I guess we need the name of
the financial institution any assets are held. There’s
been talk about being Merrill Lynch, but I'm not cer-
tain that’s where the assets are held.

THE COURT: That was before my time. I wasn’t in-
volved in that portion of it. But wherever they are
held, they will be released.

Ms. Baird, obviously somebody knows where the
money is. Roughly 387,000.

Ms. Johnson, any additional questions?
MS. JOHNSON: I don’t think so, your Honor.
THE COURT: Ms. Baird, any questions?

MR. MOHAMMADBHOY: No, your Honor, thank
you.

THE COURT: Okay. If you work on that order, I'll
be happy to sign it.
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APPENDIX E
IN THE DISTRICT COURT OF APPEAL
OF FLORIDA, SECOND DISTRICT

Nos. 2D19-2903 & 2D19-4778 (consolidated)

L.T. No. 15-CA-1491

MAURA LEE WAHLBERG, individually and as
Trustee of The Grever-Burke Trust Agreement
u/a/d December 30, 1996, as amended,

Appellant,
V.
ROY GREVER,
Appellee.

Appeal from the Circuit Court for Manatee County;
Edward Nicholas, Judge.

Initial brief of appellant

STATEMENT OF THE CASE AND OF THE FACTS
Introduction

This appeal involves a dispute over a family trust.
The trust was created for Myra Wahlberg to pass an
interest in a waterfront home—the trust’s only as-
set—to her two daughters, Maura Lee Wahlberg and
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Noreen (Rene) Grever. During her lifetime, Myra cov-
ered the costs of maintaining the home, either person-
ally or by paying rent to Rene, the acting trustee, to
pay utilities, services, taxes, and insurance. Unfortu-
nately, Myra died in 2011 and Rene died two months
later.

After her mother and sister died, Maura Lee became
trustee. Rene’s spouse, Roy Grever, was the benefi-
ciary of her share and the trust was required to pay
him that share within four years. Maura Lee and Roy
agreed to put the home up for sale. But because there
was no source of income, Maura Lee had to personally
invest time and money to maintain the property and
obtain a fair price. From 2011 until the home sold in
2016, Maura Lee invested personal funds, borrowed
large amounts from her husband, and spent signifi-
cant time and labor on the home. Those efforts re-
sulted in the property selling for $100,000 over the
original asking price.

Roy filed this suit in 2015 before the home sold or
his share was due. He sought an accounting and re-
moval of Maura Lee as trustee. Maura Lee counter-
claimed regarding Roy’s receipt and personal use of
trust funds. The core issue was the proper accounting
of trust funds, including the amount owed to Maura
Lee for preserving the property.

The trial court failed to resolve the accounting. In-
stead and over objection, the court permitted Roy to
press a claim against Maura Lee for indirect criminal
contempt and his case-in-chief while Maura Lee was
unavailable because she was being treated for a life-
threatening condition. When Maura Lee was later
able to appear and present her defenses and claims,
the court excluded and ignored critical evidence. It de-
cided the case based on an erroneous belief the trust
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lacked the funds to pay Roy. Without performing an
accounting, the court awarded Roy $450,000— an
amount that is not supported by the evidence. It also
made rulings against Maura Lee that were contrary
to the law and facts; entered a “final judgment” that
was not final; and appointed Roy as trustee even
though Roy never requested that relief.

When Maura Lee appealed, this Court ruled the
judgment was not final and directed the trial court to
hold an evidentiary hearing on the amount of funds in
trust. The trial court did not do that. It entered an
amended judgment that did not address the trust bal-
ance. It also entered an erroneous order holding
Maura Lee in indirect criminal contempt and an erro-
neous fee judgment that awarded Roy the rest of the
trust funds and a judgment against Maura Lee per-
sonally for over $84,000.

In the end, Roy received all the trust’s funds. Maura
Lee—for whose benefit the trust was created and
without whose efforts the trust would have lost con-
siderable value—received no funds and has a large
judgment against her. The trial court’s errors require
reversal for a new trial.

Myra Wahlberg creates a trust for her daughters,
Maura Lee and Rene.

In 1996, Myra Wahlberg set up a trust to preserve
assets for her children. R453-54, 3538—41. One asset
was a waterfront home in Manatee County. R465-66.
The home had 5000 square feet, a pool, and a dock. It
was on an acre of land that could be subdivided.
R4644-45, 5645. Myra placed the home in her trust.
R3555.

Myra wanted to convey an interest in the home to
her two daughters, Maura Lee and Rene. R5819. In
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1996, Myra’s attorney, Bob Johnson, set up a separate
trust, the Grever-Burke Trust, for Maura Lee and
Rene. R5-9, 5798. Both daughters were the trust’s
settlors, trustees, and beneficiaries. R5-9.

The trust stated it was “expressly established as a
Family Trust” and that “no sale” of the property could
be made unless a majority of the shares in the trust
agreed. R6-7. It required the trustees to “maintain
the property in good repair, pay real property taxes, ...
and pay such other ordinary and customary expenses
related to” the home. R5. And it provided the benefi-
ciaries would be assessed their share of the property’s
expenses “pro-rata to any partial ownership.” R5.

Once the Grever-Burke Trust was created, Attorney
Johnson set up a series of transactions to transfer a
20-percent interest in the home from Myra’s trust to
the Grever-Burke Trust each year for four years.
R3852-54, 3866—3910. The trust had no other assets.
R4753. Myra’s trust retained a 20-percent interest in
the home. R3852—-54, 3866-3910. Myra lived in the
home seven months of the year and paid the Grever-
Burke Trust rent for those months. R1338, 4754-55.
The rent was to cover the taxes, insurance, utilities,
pest control, and lawn and pool care. R4754-55. Myra
paid any other expenses. R4754-56.

While Rene is acting trustee, she and her husband
Roy receive trust rents that are intended to pay the
home’s expenses.

During Myra’s lifetime, Rene was the acting trustee.
R5799. Myra sent the rent to Rene who was responsi-
ble for paying the trust’s share of the home’s expenses.
R4754-55. The sisters handled the trust informally.
Rene never provided an accounting to Maura Lee for
the rent received or the expenses paid. R5816. At one
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time, Myra mistakenly paid a few years’ worth of rent
instead of seven months. R1078, 5646—47. The over-
payment was never accounted for. R1078, 5646—47.

The events that led to this lawsuit began in 2009,
after Rene was diagnosed with cancer. R497, 4638-39.
Around the same time, Myra opened a separate ac-
count with over $200,000 that was intended to pay the
rent on the home. R4757. Maura Lee was helping
Myra pay bills and had check-writing authority on the
account. R2176, 4756-57. From March 2009 forward,
Maura Lee signed all but one of the checks that Myra
paid to the trust. R3206-08. Maura Lee typically made
the checks payable to “Roy and Rene Grever” and
asked the Grevers to keep track of expenses. R3206—
08, 3199. The Grevers deposited the checks into vari-
ous accounts that were held either solely by Roy or by
Roy and Rene jointly. R3209-3464. From 2009 to
2011, the Grevers received $54,200 from this account.
R3206-08.

When Myra and Rene die, Maura Lee becomes sole
trustee and has to handle all the upkeep for the home
until it can be sold.

In June 2011, Myra died. R5796. Rene died two
months later. R4760. Under the terms of the Grever-
Burke Trust, Maura Lee, who 1s an accountant, be-
came sole trustee. R7, 5793. Rene’s husband Roy be-
came a beneficiary of her share, but the trust had to
pay out his share within four years—by August 13,
2015. R6, 4643. To that end, Maura Lee and Roy
agreed to list the home for sale for $1,275,000. R3460-
64. Because Myra’s separate trust owned 20 percent
of the home, Maura Lee’s brothers—Myra’s trustees—
were also listed as sellers. R3460, 5821.
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Roy did not provide Maura Lee with any trust funds
or documents to account for the trust funds he and
Rene had previously received. R5585, 5560. Instead,
Maura Lee and Roy agreed to settle accounts when
the house sold. R5028.

In the meantime, the parties agreed to rent the
home to a family friend, Steve Newman. Newman
paid $700 per month in rent and took care of the home
while the parties tried to sell it. R4666, 4998. He
maintained the home, readied it for showings, and in-
stalled new carpet and curtains at his own expense.
R4998, 5633, 5804. He sent his first rent check to
Maura Lee. R5837. But Roy told Newman to send the
checks to him and he did so for the seven months he
lived there. R4212-18, 4994.

Shortly before Rene’s death, Maura Lee learned
Rene and Roy had not paid the property taxes for the
previous two years and the home was scheduled for
auction. R3845-51, 5814. The situation was dire.
R5055-56. Maura Lee, who was visiting Rene in Ohio,
rushed home to Connecticut to have a check sent by
express mail. R5814. She borrowed the $15,030
needed to pay the 2009 and 2010 taxes and penalties
from her husband. R3845-51, 5814.

From that point forward, the burden of maintaining
the home fell on Maura Lee, with the exception of a
few bills that Roy paid. R2108-66, 3168-83, 3465-70.
Maura Lee tried but could not get a mortgage to cover
expenses until the house sold. R5727. So she paid the
expenses from her personal funds and with money
borrowed from her husband, Kevin. R5810-15, 5895—
96. In the first two years, starting with her payment
of the overdue property taxes in July 2011 and contin-
uing until September 2013, Maura Lee and Kevin
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spent a minimum of about $75,000 to $85,000 to main-
tain the property. R2110-12, 2128-30, 2141-45.

On August 24, 2013, an offer was made to purchase
the property “as-i1s” for $1 million. R2069—-83. The of-
fer was open for four days and called for a September
20, 2013 closing. R2069. The realtor and Attorney
Johnson, who now represented Roy, thought Maura
Lee should accept the offer. R1593-94, 2084—85. John-
son even told Maura Lee that she could be “liable for
a surcharge” as trustee if she did not “receive a better
contract” later. R2084. Maura Lee rejected the offer
because she thought it was too low and the deposit
was 1nsufficient. R2069-83, 3091, 5630. At trial,
Maura Lee and Roy gave conflicting testimony on
whether Roy agreed with Maura Lee at the time.
R2104, 4664-65.

Maura Lee and Kevin redoubled their efforts to
maintain and improve the property. Kevin repaired
the footings and rebuilt the dock with the help of
friends. R5571-74. Maura Lee and Kevin replaced
landscaping. They re-plastered the pool, replaced
pipes, repaired the seawall, tented the home for ter-
mites, installed attic fans, replaced the hot water
heater, replaced lighting, repaired moldings, worked
on plumbing, and more. R5625—-43. They hired con-
tractors to perform some maintenance and repairs,
but they also personally handled any projects they
could to limit costs. R5621-22, 5625—43, 5647, 5811.
They took turns traveling to Florida every two months
or so to manage the upkeep, except for once when they
both went. R5628-29. They documented their efforts
with pictures, receipts, checks, and bank statements.
R2664-2819, 2974-3028, 3667—3844.
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The relationship between Maura Lee and Roy deteri-
orates and Roy files suit for an accounting; Maura Lee
counterclaims and presents affirmative defenses.

Maura Lee and Roy remained close at first. They
communicated by phone or text and spoke often in the
first six months about Rene’s death, the details of the
trust, and selling the property. R2102, 4646. In De-
cember 2011, they spent time at the home together,
and Roy stayed there again in December 2012. R5052,
5725. In April 2012, Roy emailed he heard “great re-
ports on the upkeep.” R2062.

The parties’ relationship frayed in early 2013 when
Roy and Maura Lee’s husband, Kevin, had a dispute
over property insurance. The emails Kevin sent dur-
ing this dispute became a feature of the trial court’s
ruling after Roy presented them on the first day of
trial, out of context. R2065—68, 4473-74, 4658-61.
The dispute started when Roy was working with an
insurance agent to secure insurance on the home.
R5035-37. The agent had taken a payment and ap-
plied for insurance but then withdrew the application
without refunding the money. R3652. Roy forwarded
his emails with the agent to Maura Lee and Kevin and
said he’d “never had this much trouble” on a policy.
R3652. Maura Lee was having health issues, so Kevin
responded that Roy should get a different agent.
R3652, 3655.

The delay resulted in a renewal penalty. R3654—58.
Upset the home was uninsured during hurricane sea-
son and that the agent was making unnecessary de-
mands, Kevin emailed Roy that he would get the in-
surance through a different broker. R3659-61, 5674—
76. When Roy continued to press forward with the
first agent, Kevin emailed him to “stand down.”
R3662. In a continued exchange, Kevin noted he was
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the one paying the bills and Roy responded that he did
not want Kevin to do that. R2064, 3663. When Roy
copied the realtor on his email, Kevin became irate.
He called Roy an “idiot” and expressed frustration
that he had to cover expenses and still face criticism
from Roy. R2064.

Less than a week later, Kevin wrote a conciliatory
email to Roy—one Roy left out of his submission at
trial. R2065-68, 3664. Kevin said the agent brought
“the worst out” in him, and he did not want Roy to
think he was angry with him. R3664.

The issue resurfaced weeks later. Roy told the new
agent the trust was “being redrawn” and that the pol-
icy should be written in a certain way. R1745. The
agent copied Kevin and complained he was receiving
“conflicting decisions.” R1805. At that point, Kevin
lost his temper. He sent four offensive emails that
evening and the next morning that personally at-
tacked, insulted, and repeatedly cursed Roy with vul-
gar language. R2065—66. Maura Lee did not authorize
those emails. R5943.

This dispute subsided. At trial, Roy testified he
spoke with Maura Lee about the emails and she ex-
plained Kevin wrote them under extenuating personal

circumstances. R4670. Roy and Maura Lee continued
to talk through 2014. R5003.

Though the parties were still talking, Roy had an at-
torney send a letter to Maura Lee in October 2014
stating he wanted accountings of the trust. R3201,
4670. The letter was sent to the wrong address so
Maura Lee did not receive it. R2102, 4974-75. Roy
and Maura Lee spent time together at the home again
in December 2014, but after that their communication
broke down. R2102, 4671, 5893-94.



45a

Roy filed this suit in March 2015 before the distri-
bution date set in the trust. R1010-20. The operative
amended complaint, filed in 2018, sought (1)an ac-
counting under section 736.0813, Florida Statutes
(2011), (2) removal of Maura Lee as trustee and ap-
pointment of “an independent trustee” for 16 alleged
breaches of trust; (3) a declaration that his share of
the trust was not reduced by his failure to contribute
to trust expenses, and (4) damages. R1010-20.

Maura Lee counterclaimed and alleged Roy commit-
ted civil theft, misrepresentation, and conversion be-
cause he used trust rent payments for personal ex-
penses. R1046-56. Her affirmative defenses argued,
among other things, that Roy’s payout had to be offset
by the rent he misappropriated and reduced for his
failure to pay a 2015 assessment for expenses. R1031—
45. Maura Lee also explained that 20 percent of the
home was not part of the Grever-Burke Trust. R1044—
45.

Maura Lee sells the home for $1,375,000 but the
court orders that she and her husband cannot be reim-
bursed for funds they spent to maintain the property
absent a subsequent court order.

In 2016, Maura Lee accepted an as-is, cash offer to
purchase the home for $1,375,000—$100,000 more
than the original asking price. R2839-50. Roy refused
to approve the sale. R2832, 2851. Maura Lee filed an
emergency petition for an order approving the sale.
R2831-33.

Just before the hearing on June 28, 2016, Roy
agreed to the sale but objected to Maura Lee using any
proceeds to repay what she and Kevin had spent on
trust expenses. R2855, 2861. Roy acknowledged that
Florida required reimbursement of legitimate trust
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expenses before beneficiaries were paid and that
Maura Lee had provided him proof of expenses.
R2852-56, 2864—66. But Roy argued the amount was
in dispute. R2852-56, 2864—66. The court asked if Roy
could stipulate to some amount of expenses owed to
Maura Lee. R2884. He would not. R2884.

Maura Lee responded that she and Kevin had spent
significant funds to maintain the property and but for
their efforts the sale would not have occurred. R2873—
75. The court asked if the proceeds could be held in
escrow to ensure Maura Lee did not take them and
“go[] to Brazil.” R2886. Kevin testified this would cre-
ate a hardship because he had depleted his liquid as-
sets and needed $50,000 to pay credit cards he used to
cover expenses related to the sale. R2887-88. Kevin
stated, “I will not reimburse more than $50,000. And
I promise I won’t go to Brazil.” R2890.

The parties agreed to an order and the trial court
signed it. R2893-94. It stated: “Maura Burke, as trus-
tee, 1s authorized to reimburse no more than $50,000
to Kevin Burke for past expenses without further or-
der of court or agreement of the parties. This order
applies to the approximately $450,000 claimed owed
as reimbursement to the Burkes. No further such re-
imbursement shall be made w/o court order or agree-
ment of the parties.” R2857.

The home sold on June 28, 2016. R3553—54. Maura
Lee and Kevin spent additional sums emptying the
house of its contents and paying outstanding utility
and service bills. R651, 2943. There were over
$100,000 in closing costs, including a commission on
the sale and 2015 real estate taxes. R2944-51. Maura
Lee signed a warranty deed as trustee transferring
the home to the buyer. R3553-54. The net amount re-
ceived was $1,269,147. R2944-51. Maura Lee placed



47a

most of the sale proceeds in an income-producing in-
vestment account and a smaller amount in a checking
account for ongoing trust expenses. R537-38, 650-51,
2943, 2952.

In August 2016, Roy sought a partial distribution of
$400,000. R105-07. He admitted again that Maura
Lee had provided “documentation ... evidencing pay-
ment of legitimate expenses” and there was an un-
specified amount “to which he no longer object[ed].”
R106-07. The court denied the request. R146. But in
response, Kevin filed suit in Connecticut to collect
money he loaned the trust for expenses. R2954.

Roy claims Maura Lee should be held in indirect
criminal contempt and that claim is set for the same
date as the trial.

Roy took Maura Lee’s deposition in December 2017.
R440. Roy questioned Maura Lee about a loan agree-
ment she had produced in discovery showing Kevin
loaned money to the trust. R475. Maura Lee explained
the loan had been repaid under a Connecticut judg-
ment and on advice of counsel. R475, 524-26.

Roy moved to have Maura Lee held in indirect crim-
inal contempt. R686-91. He alleged Maura Lee stipu-
lated in the Connecticut lawsuit that the trust owed
Kevin $416,228.23 and paid Kevin that amount under
a Connecticut judgment approving the stipulation.
R689. Roy asserted this violated the June 28, 2016 or-
der prohibiting reimbursement of over $50,000 “w/o
court order.” R686-91. The trial court entered an or-
der to show cause why Maura Lee “should not be held
in indirect criminal contempt” for “disobeying th[e]
Court’s order dated June 28, 2016.” R753-55.

Maura Lee filed a defense to the show cause order.
R2022-33. She explained she had relied on advice of
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prior counsel and that her actions did not violate the
June 28, 2016 order. R2025-26. She attached an email
from her prior counsel, sent in response to the allega-
tions of contempt. That email stated Maura Lee “did
not violate the Court’s Order by virtue of the proceed-
ings in CT” and that another “important point” he
“fully discussed at the time” was that the repayment
of Kevin’s loan would not prejudice Roy because there
were still enough trust funds remaining after the loan
satisfaction to distribute Roy’s full share of the trust.
R2032.

The show cause was set for two weeks before an
April 2018 trial. R753, 807. But both proceedings had
to be continued after Maura Lee was hospitalized.
R807-11, 822—26. As part of this continuance, the par-
ties agreed to freeze $387,500 in trust assets without
prejudice to either party’s claims. R825, 1003—-04.

Shortly after this, the proceedings were stayed be-
cause Maura Lee filed a motion to reopen her sister’s
probate estate based on allegations of fraud. R1001—
02, 3102—-05. The probate court later ruled against
Maura Lee. R3155-56. Her appeal was unsuccessful.
R3157-60, 5709. In the meantime, Roy moved for par-
tial summary judgment on Maura Lee’s claims of civil
theft, but his motion was denied. R837—45, 1878.

Trial was scheduled for January 2019. RLII. Unfor-
tunately, Maura Lee was hospitalized again, and her
doctors ordered a battery of tests to be performed that
same month. R1908-11. She presented her medical
schedule to the court and asked for another continu-
ance. R1909. The court denied her motion, set trial for
January 23 to 25, 2019, and ordered the indirect crim-
inal contempt issue would be heard at the same time
as the trial. R1939-41, 1973-74. The court suggested
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Maura Lee could participate by electronic means.
R1973, 2043.

Despite a doctor’s letter she cannot participate, the
trial court denies Maura Lee’s request to continue the
contempt proceedings and trial.

The day before the scheduled proceedings, Maura
Lee filed an emergency motion for continuance.
R2042-48. She attached a letter from her doctor stat-
ing she had a “complex medical problem” with “alarm-
ing symptoms” that were “potentially life-threaten-
ing” and so “should be excused from any participation
in litigation.” R2049. Maura Lee also noted she had a
right to be physically present at the criminal contempt
proceeding. R2040.

On the day of the scheduled proceedings, Maura
Lee’s counsel appeared and explained Maura Lee re-
mained at the Mayo Clinic in Minnesota. R4601, 4610.
Counsel reiterated that Maura Lee had a right to be
present for the criminal contempt proceedings. R4602.
She also explained that because Roy’s allegations in
the trust proceedings were intertwined with his alle-
gations of contempt, both proceedings should be con-
tinued. R4602-03. Roy objected and told the court it
could “bifurcate” the proceedings. R4608. Over the ob-
jection of Maura Lee’s counsel, the court said it would
proceed with the trial as scheduled but “bifurcate the
order to show cause” and Maura Lee’s defense and
counterclaim to a later date. R4609, 4617, 4619.

There was no bifurcation. Roy presented all the evi-
dence that formed the basis for his criminal contempt
claim on the first day of trial. R4628, 4689-93, 4696—
4714. That included Roy’s testimony, Maura Lee’s
deposition, and evidence Roy contended undermined
the validity of the loan agreement that Maura Lee and
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Kevin signed and that the Connecticut court enforced.
R4696-4719. Roy also plucked from context and pre-
sented the profanity-laced emails Kevin sent him.
R2063-68, 4651-—60. At the end of the day and despite
his earlier ruling to bifurcate the contempt charge, the
trial judge admitted he had heard testimony and
taken “copious notes” related to the show-cause issue.
R4900, 4902. That evidence became the feature of the
trial court’s later ruling on both the trust and con-
tempt claims.

When the trial court held the later hearing with
Maura Lee present, her attorney expressed confusion
about the criminal contempt proceeding. R5459. The
court said for the first time that it believed the con-
tempt proceeding was “within the trial.” R5459. It
stated it had “already started the hearing on indirect
criminal contempt” when Maura Lee was not there
and it was not “a separate matter.” R5462.

The parties’ present evidence on the management of
the trust and an accounting of trust funds.

The proceedings focused on three things: (1) a proper
accounting of the trust; (2) whether Maura Lee should
be removed as trustee and an independent trustee ap-
pointed based on Roy’s allegations of breach of trust;
and (3) whether Maura Lee violated the June 28, 2016
order and could be held in indirect criminal contempt.

Roy had two alternative theories on the amount he
was owed from the trust. First he argued Maura Lee
breached her duty as trustee when she did not sell the
home in 2013 for $1 million. R4723—24. Under that
theory, Roy claimed he was entitled to his share of the
trust as if Maura Lee had accepted that offer and after
crediting her for reasonable expenses incurred until
such a sale. R4723, 6268. Roy’s second theory was that
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his share should be calculated as of August 13, 2015—
the four-year anniversary of Rene’s death—and that
Maura Lee should be credited for reasonable expenses
incurred up to that date. R6268—69.

Maura Lee’s position was that the trial court should
do an accounting based on the trust’s 80-percent in-
terest in the home, credit her for reasonable expenses
mcurred, and award her a trustee’s fee. She also asked
the court to recognize Roy’s share had been reduced
under the terms of the trust when he declined to con-
tribute to 2015 expenses, and to offset from Roy’s
share the trust funds he had improperly received and
used for personal purposes, trebled for civil theft.
R5616-17, 5679-80.

The following evidence was presented regarding the
key disputes at trial:

A. The evidence on trust accountings.

It was undisputed the sisters handled the trust in-
formally. R4975, 5815-16. Rene never provided an ac-
counting and Roy did not turn over any trust income
or records when she died. R5002—-03, 5096. Roy testi-
fied he and Maura Lee “understood between both of
us [] that we would keep tabs of the ... expenses” and
“reconcile” the amounts when the house sold. R5028.
Likewise, the attorney who created the trust ex-
plained to Roy and Maura Lee that “When the resi-
dence is sold the trustee must make an accounting un-
der Florida law and divide the proceeds according to
ownership.” R1754, 5070.

B. The evidence on reasonable trust expenses paid by
Maura Lee.

Roy submitted in evidence the spreadsheet Maura
Lee prepared detailing all the expenses she paid on
behalf of the trust from 2009 to 2015. R2108-74,
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4683—84. Maura Lee had records of the trust expenses
she paid including invoices, payment information,
bank statements, and more. R2664—-2829, 2974-3034,
3942-43217.

Roy acknowledged Maura Lee had to be reimbursed
for reasonable expenses but objected to four catego-
ries: (1) payments before Myra’s death; (2) airfare for
anyone other than Maura Lee; (3) charges for Kevin’s
labor; and (4) interest on amounts paid. R4685-87,
4723-24. Roy’s objections were based solely on his
opinion; his trust expert did not say any of the ex-
penses were improper. R4849, 4868, 4888. As noted,
Roy argued expenses should be calculated until (a) a
hypothetical sale under the August 2013 offer; or (b)
the distribution date in the trust, August 13, 2015.
R4723-24. Roy never explained either calculation.
When questioned, he said he had “gone through that
exercise” but could not recall the details. R5085. He
said regardless of the date chosen, he should receive
“approximately half a million dollars.” R4723-24. In
closing, Roy’s attorney estimated a 2013 sale would
have “netted approximately $900,000” so Roy should
get $450,000. R6252.

Maura Lee explained it was impossible to calculate
Roy’s claim without knowing which “snapshot” in time
should be applied. R4784—-85. But the spreadsheet she
had prepared had dates, amounts, and descriptions
from which a calculation could be made from any date
chosen. R2108-74, 3163-83.

C. The evidence on trust funds received by Roy.

Evidence showed that as of April 2009, Rene had an
account for trust funds that had a positive balance.
R3482. After April 2009, this account lay dormant.
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R3482-3510. Roy said he did not believe the trust bal-
ance “was ever zero.” R4958.

From April 2009 until June 2011, Maura Lee sent
checks totaling $54,200 to Roy and Rene from the ac-
count Myra set up to pay the rent on the home.
R3987—89. Roy did not deny the checks were received
and deposited into personal accounts. R4956, 4988.
Roy also received the rent checks Newman paid from
July 2011 to January 2012, totaling $4,900. R4212—
18. Bank account records showed all of these deposits
were commingled and used to pay some trust expenses
but also personal expenses like mortgage payments
and credit cards. R3209-3459, 3233-35, 3431-33.

Roy admitted he and Rene did not keep trust rec-
ords. R4967—-68. In an attempt to account for trust
monies he received after April 2009 and expenses he
paid for the home, Roy prepared a chart based on old
bank statements. R3646-51, 4970-71. Despite his tes-
timony the trust balance was never zero, Roy’s chart
showed no opening balance. R3646, 4958. Roy also ad-
mitted there was at least one other account he did not
produce that had received trust fund deposits. R5533.

Roy excluded from his calculation $20,000 of the
$54,200 that he and Rene received between April 2009
and June 2011. R3646-51. According to Roy, one
check for $10,000 was a gift from Myra and another
for $10,000 was to reimburse trust expenses he and
Rene paid before April 2009. R4983, 5507—-09. But Roy
had no documentation to support his claim that a
$10,000 check, written by Maura Lee, was a gift. Nor
did he have any documents to account for $10,000 in
past trust expenses. R4984.

Roy’s chart had other errors. It omitted a $700 rent
check and had a duplicate entry of $581.03. R3646—
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51, 5518. It also included $2,773.75 in legal fees to
Robert Johnson, even though Johnson was Roy’s at-
torney and stated he did not do any work for Maura
Lee, who was the sole trustee. R1754, 5538-39.

Maura Lee presented evidence that trust rents the
Grevers had received had not been accounted for.
R5745, 5901-23. She compared Roy’s chart with the
bank statements he provided and prepared a spread-
sheet showing the flow of trust income in and out of
Roy’s accounts. R4328-34, 5901-23. Maura Lee testi-
fied that the available documents showed Roy had
wrongfully taken $31,000 in trust funds and used
them for personal purposes. R5929-30, 6013—14.

D. The evidence on renting the property.

One of Roy’s claims was that Maura Lee breached
her duty as trustee because she did not rent the home.
R1012-13. But the realtor who listed the home for
sale— Roy’s own witness—testified he “absolutely”
would have told Maura Lee not to rent the home while
trying to sell because it would interfere with the sale
efforts. R4733-34. Roy’s trust expert also testified
there were downsides to renting a property when try-
ing to sell it and did not fault Maura Lee’s decision not
to rent it. R4858-60, 4887.

E. The evidence regarding the 2013 offer.

Under the terms of the trust, the home could not be
sold unless a majority of the shares of the trust
agreed. R6. Despite that, Roy alleged it was a breach
of trust for Maura Lee to reject the August 2013 offer
to purchase the home for $1 million. R1015. That offer
was $275,000 less than the listed sale price the parties
had agreed on. R2069-83, 3460—64. And Maura Lee
was concerned the buyer had only offered a small de-
posit and there would be significant expenses to ready
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the property for sale that would be lost if the buyer
backed out. R5630-31.

As noted, the realtor and Roy’s attorney thought
Maura Lee should accept the offer. R1593-94, 2084—
85. At trial, Roy testified he thought it was a good offer
and Maura Lee rejected it without discussing it with
him. R4662—-65. Maura Lee testified Roy had agreed
at the time the offer was too low. R5849. In the end,
Maura Lee was able to get $375,000 more in 2016.
R5704.

Roy presented the testimony of an attorney with ex-
perience in trust administration. But that witness did
not opine it was a breach of trust not to sell the prop-
erty in 2013. R4858-60. Rather, the attorney testified
Maura Lee should have done an updated marketing
analysis to weigh the possibility of getting a better of-
fer against the cost of maintaining the property.
R4841-47, 4860. Maura Lee presented evidence that
she did consider the factors the attorney identified, in-
cluding a best- use analysis. R5643—-45, 5697, 5701—
02, 5776. As anticipated, the 2016 sale of the property
was for $375,000 more. R2944—46.

F. The evidence regarding the trust’s 80-percent in-
terest in the home.

Roy’s claim was based on his status as a beneficiary
of the trust. The undisputed evidence was that when
Myra and Rene died, the Grever-Burke trust held an
80-percent interest in the home and Myra’s separate
trust held the other 20-percent interest. R3607. Later,
a May 20, 2013 warranty deed conveyed the 20-per-
cent interest from Myra’s trust to “MAURA LEE
BURKE a married woman and NOREEN S.
GREVER, a married woman as Tenants in Com-
mon|[.]” R3140—42. Rene was not alive to receive this



56a

transfer. R4760. The 20-percent interest held by
Myra’s trust was never placed into the Grever-Burke
Trust. R3852—-54.

G. The evidence regarding the reduction in Roy’s
share of the trust.

The Grever-Burke Trust provided that beneficiaries
could be assessed for their share of trust expenses. R5.
From 2011 until 2015, Maura Lee and her husband
bore the brunt of the expenses for maintaining the
home without requesting an assessment. R2108-74,
3163-83. But in January 2016, Maura Lee provided
Roy proof of 2015 expenses and asked him to pay his
share. R2664. Roy did not do that. R2820-21, 4681.
Under the terms of the trust, failure to pay an assess-
ment results in a proportionate reduction in a benefi-
ciary’s share. R5, 2820-21.

H. The Southern Oak Insurance check.

While Myra and Rene were both alive, Southern
Oak Insurance Company issued a check payable to
Myra, Rene, and Maura Lee for $37,954.57 to cover
storm damage to the home’s pool cage. R2652. Roy
made no claim regarding this check. R1010-20. When
Roy mentioned the check at trial, Maura Lee tried to
offer testimony as to what happened to those funds.
R5781. Roy successfully objected the testimony was
not relevant because there was “no relief sought” re-
garding the check. R5781. Despite the concession and
lack of any claim pertaining to the check, the trial
court’s subsequent rulings against Maura Lee in-
cluded findings she had not accounted for the check.
R5154.

1. The request for trustee’s fees.

Maura Lee never took any fee for her services as
trustee. R5868. At trial she sought an annual fee of 3
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percent of the estimated trust value. R2659-63, 5868,
5954-55. She included it as a proposed accrued ex-
pense in her accounting. R5717.

J. The indirect criminal contempt.

Roy urged Maura Lee should be held in indirect
criminal contempt for violating the June 28, 2016 or-
der that authorized her “to reimburse no more than
$50,000 to Kevin Burke for past expenses without fur-
ther order of court or agreement of the parties.”
R2857. Roy presented evidence that after the order
was entered, Kevin sued the trust in Connecticut and
Maura Lee agreed the trust owed him $416,228.23.
R2954-63. The Connecticut proceeding resulted in a
judgment in Kevin’s favor against the trust. R708.
Maura Lee paid the amount ordered. R4706.

As shown, Maura Lee was not present when Roy of-
fered his evidence on criminal contempt due to her
medical condition. R4595-4610. When she later ap-
peared at the continued trial, she presented the testi-
mony of her former counsel. That attorney testified he
talked to Kevin and Maura Lee before the Connecticut
lawsuit was filed and told Kevin “he had a valid claim
in Connecticut under the loan agreement” and could
“pbring suit in Connecticut.” R5483. The attorney ex-
plained that in his view, Kevin was not seeking “reim-
bursement”—the term used in the June 2016 order—
but rather payment of a loan. R5484. When the trial
court asked if this discussion included “any reference
to Judge Williams’ order,” the attorney confirmed that
it did. R5495. The attorney stated that notwithstand-
ing the order he advised Kevin he could sue on the
loan agreement in Connecticut because there was “no
defense to it.” R5496.
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The trial court awards Roy the amount he requested
without any calculation.

The trial court orally announced its ruling. R4405-
47. Its focus—36 pages of the 40-page transcript of the
ruling—was to make numerous findings and express
anger over what it ruled were breaches of trust.
R4405-47. 1t began by reading the explicit emails
Kevin had sent Roy. R4409-13. The court next found
Maura Lee never “properly accounted for” the South-
ern Oak Insurance check received before Myra’s death
even though Roy had made no claim regarding it.
R4413, 4439. The trial court went on to make other
findings against Maura Lee and Kevin that treated
them both as “defendants.” R4429-30, 4433—34, 4443.
It later stated it “kn[e]w they’re not both defendants,”
but continued to conflate their actions. R4429-30,
4433-34, 4443. The court found Maura Lee had
breached her trust duties and removed her as trustee.
R4444. But rather than appoint an independent trus-
tee as Roy had requested, it immediately appointed
Roy to replace her. R4444.

The court then ruled “[jJudgment is entered on be-
half of Mr. Grever against the trust and against Ms.
Wahlberg individually in the amount of $450,000.”
R4444-45. The court acknowledged it did not know
how much was in the trust but stated it thought it was
about $387,000. R4445. In truth, that was just an
amount the parties had agreed to freeze, not the
amount in the trust. R1003-04. Based on its belief
that Maura Lee had allowed the trust funds to be re-
duced below the amount awarded, the court said judg-
ment would be entered against her individually for
any shortfall. R4445. The court also held her in con-
tempt and said it would require her to pay all of Roy’s
attorneys’ fees as a sanction. R4445.
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The court entered a written “final judgment” that
merely incorporated its oral rulings and permitted
Roy to pay himself from the trust. R4465-4509.
Maura Lee moved for a stay and explained the trust
had additional funds that should be held by an inde-
pendent trustee. R4399-4401. The court denied the
motion. R4402.

When Maura Lee appealed, this Court ruled the
judgment was not final. It relinquished jurisdiction to
the trial court “to enter an amended final judgment
memorializing its oral rulings.” R5150. This Court
also directed the trial court that if its ruling on the
balance of the trust was not accurate, it “should hold
an additional evidentiary hearing, or accept a stipula-
tion from the parties, before entering an amended fi-
nal judgment” and “before addressing attorney’s fees.”
R5150.

Contrary to this Court’s directive, the trial court en-
tered an amended final judgment without a hearing.
R5153-5203. Alerted the trust funds exceeded the
$450,000 it awarded Roy, the trial court ruled Roy
could pay himself $450,000 from the trust “as his
share of trust assets” and that the remaining funds
should be held in trust “until further order of the
Court.” R5156. The amended final judgment listed 14
reasons for Maura Lee’s removal as trustee, many of
which held no evidentiary support, and denied Maura
Lee’s counterclaims. R5154-55. The court entered a
separate written order holding Maura Lee in indirect
criminal contempt for violating the June 28, 2016 or-
der. R5204-05. The court removed her as trustee and
ruled she would pay Roy’s fees and costs. R5205.

The trial court awards Roy all the attorneys’ fees he
requests.
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Roy moved for attorneys’ fees “[a]s a sanction for in-
direct criminal contempt.” R4522—24. Roy also filed a
motion for an “alternative” award of fees under section
736.1004, Florida Statutes (2019), which permits fees
in actions for breach of trust. R4531-34. The motions
sought fees in the amount of $139,324.50 and taxable
costs of $22,991.12. R4522—-34. Roy presented the fee
records of the two attorneys who had represented him
in the trust proceedings. R6031-6122. The records in-
cluded time spent on the probate proceedings, the pro-
bate appeal, and the petition filed to sell the home.
R6068, 6090, 6096-6103, 6109-11, 6118-19.

Maura Lee objected and pointed out that the Second
District’s order required a hearing on the trust bal-
ance before fees were decided. R5266—70. The trial
court stated it would not proceed that way. R6168—69.
Roy testified the “current balance” of the trust was
$78,059.32, but the trial court would not permit
Maura Lee to question him about the trust funds
which had been in an income-producing account.
R6190-93. Maura Lee also presented case law that at-
torneys’ fees could not be awarded for indirect crimi-
nal contempt. R6174-75. Finally, she objected to any
award for fees incurred in other proceedings. R6218.

The court granted Roy $162,315.62, every penny he
requested, for fees and costs as a sanction for indirect
criminal contempt and under section 736.1004.
R5328-30, 6225. It took Roy’s word that the trust bal-
ance was $78,059.32, and ordered that amount paid to
Roy. R5328-30, 6225-26. Judgment was entered
against Maura Lee individually for the remaining
$84,256.30. R5328-30.

SUMMARY OF THE ARGUMENT
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This suit arose out of a request for an accounting of
a trust. But at the end of the case, the trial court did
not perform the accounting the law required. It en-
tered a final judgment that was not final and awarded
an amount to one beneficiary, Roy, that was not sup-
ported by the evidence. It declined to hold a hearing
on trust funds even after this Court directed it to do
so. Its rulings and amended final judgment contain
numerous errors of fact and law.

The errors in the amended final judgment are linked
to procedural and substantive errors the court made
when it granted Roy’s request to hold Maura Lee in
indirect criminal contempt. The court did not follow
the procedures required for criminal contempt. In-
stead, it heard Roy’s evidence on criminal contempt as
part of the civil trial on the trust when Maura Lee
could not be present due to critical medical treatment
and in violation of her constitutional rights. Its order
finding Maura Lee in contempt is also error because
it rests on the court’s disagreement with a Connecti-
cut judgment that was entitled to full faith and credit.
And its finding that Maura Lee violated a court order
is not supported by the plain language of the order at
issue.

The trial court also improperly appointed Roy trus-
tee despite a conflict of interest and when he had only
requested an independent trustee. And it entered a
fee judgment based on an invalid premise and errone-
ously awarded fees not incurred in this proceeding.
These errors require reversal of the orders on appeal
and a new trial.

ARGUMENT
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I. The trial court did not perform the trust account-
ing the law required and its award is not supported by
the evidence.

Standard of review: A trial court’s legal rulings in a
nonjury trial are reviewed de novo. Acoustic Innova-
tions, Inc. v. Schafer, 976 So. 2d 1139, 1143 (Fla. 4th
DCA 2008). Its factual findings are reviewed for com-
petent, substantial evidence. Id.

k*kk

The gravamen of this case was Roy’s claim for an ac-
counting. Roy pleaded damages for alleged breaches
of trust, but at trial he only sought and was awarded
what he claimed was owed under the trust. R1014,
5264, 6268-69. In this regard, the trial court’s task
was straightforward: To perform an accounting of
trust funds.

Roy acknowledged a proper accounting had to credit
Maura Lee for reasonable expenses she paid to main-
tain the trust’s sole asset—a waterfront home that
needed ongoing maintenance so it could be sold for
market value. R4723-24; Sheaffer v. Trask, 813 So. 2d
1051, 1052 (Fla. 4th DCA 2002) (trustee entitled to
payment for reasonable expenses incurred managing
trust assets). The trial court performed no such ac-
counting. Inflamed by evidence it heard on the first
day of trial when Maura Lee was absent due to medi-
cal treatment—evidence on criminal contempt and of-
fensive emails her husband sent to Roy—the trial
court resolved the case based on emotion rather than
the law and the facts. It erroneously declined to con-
sider the latest information on the trust, R5605, and
made an award to Roy of $450,000 without performing
the calculation the law requires. It entered a “final
judgment” against both the trust and Maura Lee
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without determining the balance of the trust and then
ignored this Court’s directive to determine the bal-
ance of the trust before it entered an amended final
judgment. The balance of the trust was never deter-
mined. This case should be reversed and remanded for
a new trial.

A. The trial court erred when it entered a judgment
without an accounting and did not comply with this
Court’s directive to hold an evidentiary hearing on the
trust balance.

An action for an accounting is a two-step proceeding.
A-1 Truck Rentals, Inc. v. Vilberg, 222 So. 2d 442, 444
(Fla. 3d DCA 1969). First the court must determine if
there is a basis for an accounting, and second, it must
perform “the actual accounting” and make “a final de-
termination” to “render a comprehensive final judg-
ment.” Id.; see also Cassedy v. Alland Invs. Corp., 128
So. 3d 976, 978 (Fla. 1st DCA 2014) (court must deter-
mine appropriate amount and enter money judgment
in that amount). Here, there was no dispute that Roy
was entitled to an accounting on the sale of the home.
The trial court had to perform the actual accounting.

When performing an accounting, a court is required
to “balance the equities, adjust the accounts of the
parties, and render complete justice between them.”
F.A. Chastain Constr., Inc. v. Pratt, 146 So. 2d 910,
913 (Fla. 3d DCA 1962). If a court “fails to take a com-
prehensive view of the transactions between the par-
ties,” reversal is required. Id. (reversing accounting
that did not “completely and equitably” resolve ac-
counts between parties); Cassedy, 128 So. 3d at 979
(accounting that fails to address propriety of expendi-
tures is erroneous). Reversal is also required when it
cannot be determined whether the trial court consid-
ered the parties’ respective claims or how it arrived at
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the judgment amount. Tatum Bros. Real Estate & Inv.
Co. v. Shenk, 221 F. 182, 186 (5th Cir. 1915) (account-
ing judgment reversed when trial court did not state
the account, what items were allowed or rejected, or
how it arrived at balance due); Technical Acoustics,
Inc. v. Enterprise Nat’l Bank of Jacksonville, 672
So. 2d 596, 597 (Fla. 1st DCA 1996) (reversing in part
accounting judgment that did not address claim for
set-off).

The trial court here did not perform the accounting
the law required. Instead, it spent 36 pages of a 40-
page oral ruling detailing what it found were breaches
of trust. It then orally declared it was entering judg-
ment in favor of Roy and against Maura Lee as trustee
and individually for $450,000 without explaining how
it arrived at that number. R4405—47. The court mis-
takenly believed the balance of the trust was only
about $387,000. R4445. It ordered the trust to “imme-
diately” release that amount to Roy and ruled the dif-
ference would be a judgment against Maura Lee, per-
sonally. R4444. The court then entered a “final judg-
ment” that merely attached and incorporated its oral
rulings. R4465—-4509.

In short, rather than perform the “actual account-
ing” of both parties’ claims the law requires, the court
awarded Roy the amount he requested in closing ar-
gument. That was reversible error. See Pratt, 146
So. 2d at 913 (error to enter accounting judgment
without taking comprehensive view to resolve all ac-
counts between parties); Shenk, 221 F. 182 at 186 (er-
ror to enter accounting judgment without explaining
how court arrived at balance due); Technical Acous-
tics, 672 So. 2d at 597 (error to enter accounting judg-
ment that did not address claim for set-off).
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The trial court erred again when it declined to follow
this Court’s directions. When Maura Lee appealed,
this Court relinquished jurisdiction and told the trial
court that before it entered an amended final judg-
ment or addressed attorneys’ fees, it had to hold an
evidentiary hearing or accept a stipulation on the
amount in trust. R5150. The trial court did not do
that. Alerted by the parties’ filings that there was
more in trust than it awarded, the court sua sponte
entered an “amended final judgment” that ordered
Roy, as trustee, to immediately pay himself the full
$450,000. R5153-5203. Because its failure to account
for the trust funds meant its judicial labor was still
not complete, the amended judgment was not “final”
either. The court erred when it treated it as such. See
East Avenue, LLC v. Insignia Bank, 136 So. 3d 659,
665—66 (Fla. 2d DCA 2015) (court departs from essen-
tial requirements of law by entering executable judg-
ment if judicial labor is incomplete).

At the later hearing on fees, the court declined to al-
low evidence regarding the trust balance. It accepted
Roy’s unsubstantiated statement that the amount in
trust that day was $78,059.32. R5329. It did not per-
mit Maura Lee to ask what happened to the trust’s
income-producing funds after Roy was appointed trus-
tee. R6193. The trial court did not have the option of
declining to conduct the evidentiary hearing this
Court ordered. When a circuit judge “receive[s] a clear
directive from the district court of appeal exercising
appellate jurisdiction over the matter before him, the
circuit judge [i]s legally obliged to do it; indeed he [i]s
powerless to do otherwise.” McGlade v. State, 941
So. 2d 1185, 1189 (Fla. 2d DCA 2006). Notably, in
McGlade, this Court vacated an order by the same cir-
cuit judge who tried this case for failing to follow its
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directions. Id. at 1190 (“recalcitrance” exhibited by
“errant judge” in refusing to comply with Second Dis-
trict’s directive undermines judicial processes). The
judgment in this case should likewise be reversed.

B. The trial court’s $450,000 award is not supported
by evidence.

Roy’s trust expert reviewed Maura Lee’s expenses
but did not testify that any of them were improper.
R4848-49, 4868-70. For his part, Roy said he objected
to certain types of expenses but never specifically
1dentified or quantified them. Nor did he calculate the
amount he claimed he was owed based on the evidence
under either of his alternative theories. In opening, he
asked the court to award him the $387,500 that had
been frozen and unspecified “remaining damages.”
R4632-33. When asked to identify what he considered
unreasonable expenses, Roy demurred and said he
would have to “review the exhibits” to be more spe-
cific. R5085. Instead, Roy closed by demanding
$450,000 based on his “approximat[ion]” of what a
2013 sale would have netted after proper expenses.
R6252.

Roy’s refusal to provide a specific accounting of what
he claimed was owed him under the terms of the trust
did not excuse the trial court from having to follow the
evidence and the law to make that determination. But
the trial court never performed the calculation. At one
point it suggested it would determine what expenses
were paid before or after the 2013 offer, but in the end
it entered judgment in the amount Roy requested
without addressing the reasonableness of claimed ex-
penses. R4483, 4506. The evidence shows that if the
court performed the accounting the law requires, it
could not have found Roy was entitled to $450,000.
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For at least three reasons, that amount is not sup-
ported by the evidence.

1. The award did not take into account undisputed
expenses.

Even if the trial court accepted all of Roy’s argu-
ments as well as his view of the facts, no evidence sup-
ports its $450,000 award. The August 2013 offer for
$1 million on which the trial court based the award
called for a September 20, 2013 sale and payment of
closing costs by the seller. R2069—83. Had the home
sold for $1 million, a six-percent commission, $60,000,
would have to be paid under the listing agreement.
R3460-64, 4649. Closing costs would have included at
least a proportionate share of the 2013 property taxes
of $12,424 ($9,069 based on the closing date) as well
as a .7 percent tax ($7,000). R2114, 2944-46. Even if
nothing more than these minimal costs are taken into
account, the sale would net $923,931. And evidence at
trial showed there were expenses incurred in the 2016
closing and to prepare the home for closing that were
even more. R2943, 2944—46.

Roy put in evidence the accounting Maura Lee had
provided for trust expenses. R2108-74, 3171-73. He
testified he objected to expenses paid before Myra’s
death, airfare for persons other than Maura Lee,
charges for Kevin’s labor, and interest (even though
the trust provided for nine percent interest). R5,
4685—87. Based on the accounting he submitted, the
expenses Maura Lee paid beginning with her July
2011 payment of delinquent property taxes and con-
tinuing through the proposed September 20, 2013 sale
date were at least $73,491.07 to $86,334.31 and do not
appear to include the type of expenses Roy opposed.
R2110-12, 2157-61, 3171-73. Using even the lower
figure, a 2013 sale would have left about $850,000 to
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distribute, not the $900,000 the court used for its
award. In sum, the trial court’s award gave Roy at
least $25,000 more than his own arguments and evi-
dence could support—but as shown below it was even
more.

2. The award did not take into account the fact that
the trust owned only an 80-percent interest in the
home.

The trial court had to account for the fact that 20
percent of the interest in the home was not owned by
the trust. R3852—-54. As a matter of law, Roy’s interest
in the trust was limited to his proportionate share of
the 80-percent the trust owned.

Undisputed evidence showed that when Myra and
Rene died, the property was owned 80 percent by the
Grever-Burke Trust and 20 percent by Myra’s trust.
R3852-54, 3866-3910. The 20-percent interest in
Myra’s trust was never transferred into the Grever-
Burke Trust. R3852-54. Instead, the title to the 20-
percent interest was transferred from Myra’s trust in
2013 to Maura Lee and Rene as tenants in common.
R3140-42. But because Rene was deceased in 2013,
any conveyance to her was void as a matter of law. Cf.
Belcher Ctr. LLC v. Belcher Ctr., Inc., 883 So. 2d 338,
339 (Fla. 2d DCA 2004) (deed to nonexistent entity is
a nullity); Fla. Jur. 2d Deeds § 29 (deed to deceased
person is void). The invalidity of the transfer to Rene
did not, however, invalidate the transfer to Maura
Lee. See Clemons v. Thornton, 993 So. 2d 1054, 1056
(Fla. 1st DCA 2008) (invalidity of part of deed’s con-
veyance did not affect interest that could be validly
conveyed); Moore v. Bailey, 14 Pa. D. & C. 3d 417, 418
(Pa. Ct. Common Pleas 1980) (“surviving grantee” of
deed conveying property to two grantees when only
one was living “is eligible to take under the deed”);
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Handy v. Handy, 115 S.E. 114 (Ga. 1992) (deed con-
veyance void as to deceased grantee but valid as to liv-
ing grantees).

Roy sought his share of the Grever-Burke Trust.
R1019-20. Roy’s interest was limited to his share of
the 80 percent of the property the trust held. The trial
court expressed hostility that Maura Lee pointed out
that fact. It said her argument was “disingenuous,”
“perfidious,” and “unsupported.” R4488, 5348. But the
evidence the trust never owned 20 percent of the home
1s undisputed. As a matter of law, the court could not
award Roy funds that were neither part of the trust
nor subject to this litigation. Cf. Vaughan v. Boerckel,
963 So. 2d 915, 918-21 (Fla. 4th DCA 2007) (admin-
istration of trust includes only assets legally trans-
ferred into trust).

Roy’s argument that his award should be based on
100 percent of the home’s value despite the fact the
trust had only an 80-percent interest was based on es-
toppel. According to Roy, Maura Lee was estopped
from asserting that 20 percent of the property was not
trust property because when she sold the property,
she signed the deed conveying it to the purchaser only
in her capacity as trustee. R5709.

Roy’s argument fails. The capacity in which Maura
Lee signed a deed to the purchaser does not support a
claim of estoppel by Roy. To prove estoppel, Roy had
to show Maura Lee made a representation on which
he relied and changed his position. See Watson Clinic,
LLP v. Verzosa, 816 So. 2d 832, 834 (Fla. 2d DCA
2002) (no equitable estoppel when parties had “equal
knowledge” and no showing of detrimental reliance).
He cannot do that. He knew 20 percent of the property
was not in the trust at the time of the sale, which
means there was no reliance or a change in position.
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R778-79, 800, 3607. And Maura Lee’s mistake in sign-
ing the deed only in her capacity as trustee did not
prevent a valid transfer to the bona fide purchasers.
See Commercial Credit Co. v. Parker, 132 So. 640, 642
(Fla. 1931). The doctrine of equitable estoppel does not
apply here.

Under the law, the trust, and Roy’s theory that his
share of the trust should be calculated based on a hy-
pothetical 2013 sale, Roy was entitled to a 40 percent
share of the proceeds from the sale of the home re-
duced by his share of reasonable expenses. A proper
valuation—again, even under Roy’s theory and ignor-
ing Maura Lee’s other claims—would yield a maxi-
mum award of approximately $337,000. That is what
Roy would have received under the minimal estimates
of closing costs and expenses and attributing to Roy
40 percent of the proceeds minus 40 percent of the un-
objected-to expenses. The court awarded $113,000
more.

3. The court did not account for Roy’s personal use of
trust funds.

As noted, to perform a proper accounting, the trial
court had to take a “comprehensive view” and fairly
consider Maura Lee’s claims under the trust. See
Pratt, 146 So. 2d at 913. It did not do that. It not only
failed to look at the totality of the trust before entering
judgment (while under the misimpression the trust
had been fully depleted), it also made a cluster of er-
rors, addressed in issue II below, that show its rulings
were based on an erroneous assessment of the evi-
dence or the law.

Had the trial court viewed the evidence comprehen-
sively as the law requires, it had to consider Maura
Lee’s claims and evidence related to the accounting.
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For example, evidence showed Roy received but did
not account for over $30,000 in trust funds. R3987-89,
4328-34, 5901-23. Roy made a chart of expenses he
claimed to have paid since 2009. R3646-51. But un-
like Maura Lee, he lacked documentation to substan-
tiate his claims. It was his burden to show the trust
funds he received were properly spent and credited.
Cf. Beck v. Beck, 383 So. 2d 268, 270-71 (Fla. 3d DCA
1980) (burden to show expenses properly spent on per-
son claiming entitlement; failure to keep records
raises presumption against allowance). Instead, bank
records showed he commingled trust and personal
funds; transferred funds between accounts; used trust
funds to pay his mortgage, credit cards, and personal
expenses; and failed to maintain records of trust ex-
penses. R3209-3459, 3233-35, 3431-33. As a result,
he could not meet his burden. Despite this evidence,
the court did not believe Roy’s use of trust funds con-
stituted civil theft. At the same time, it acknowledged
discrepancies in Roy’s chart. R4434. Still, it never at-
tempted to reconcile the discrepancies or account for
Roy’s receipt of unaccounted-for trust funds. Had it
done so, Roy’s share would have been further reduced.

The trial court entered judgment in Roy’s favor for
$450,000 in contravention of the law and the specific
directive of this Court. The award lacks evidentiary
support. This case should be reversed and remanded.

11. Breaches of trust that are recited in the judgment
are unsupported by the law and facts.

As shown, rather than conduct an accounting of the
trust, the trial court focused its oral ruling and judg-
ment on identifying breaches of trust. At least six of
the supposed breaches the court identified were un-
supported by the facts or the law.
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First, the court erred when it ruled Maura Lee
breached her duties as trustee because she did not
perform annual accountings under section
736.0813(d). R5348. Section 736.0813(d) only requires
annual statutory accountings for irrevocable trusts.
See also Hilgendorf v. Estate of Coleman, 201 So. 3d
1262, 1264-65 (Fla. 4th DCA 2016). The Grever-Burke
Trust is not irrevocable. R7. It expressly permits the
beneficiaries to revoke the trust if a majority of the
shares approve. R7. There was no statutory duty to
perform an annual accounting.

In addition, the evidence—including Roy’s own tes-
timony and an email from his prior counsel-—showed
the parties agreed to track trust expenses until the
home was sold and then account for those expenses.
R1754, 5028, 5070. Having agreed to and benefitted
from this mutual decision to refrain from actions not
required by law, Roy could not show the lack of ac-
countings was a breach of trust. See Brent v.
Smathers, 547 So. 2d 683, 685-86 (Fla. 3d DCA 1989)
(trustee ordinarily not under duty to furnish infor-
mation absent specific request and beneficiary who
concurs in actions of trustee cannot later object). The
trial court erred when it ruled it was.

Second, the trial court erred when it found Maura
Lee breached the trust by failing to properly account
for a Southern Oak Insurance check. R5262. Roy not
only never claimed a breach of trust related to this
check, at trial he expressly disavowed any such claim.
R1010-20, 5781. Based on that disavowal, Roy blocked
Maura Lee from presenting evidence on this point.
R5781. That Roy made no claim is no surprise. The
check was received before Myra or Rene died and be-
fore Maura Lee became trustee and was made payable
to all three of the women. R2652. The trial court erred
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when it sua sponte found a breach that was not only
never alleged or proved but was also waived. See S.
Fla. Coastal Elec., Inc. v. Treasures on Bay II Condo
Ass’n, 89 So. 3d 264, 266 (Fla. 3d DCA 2012) (judg-
ment must be based on “claim or defense that was ei-
ther properly pled or tried by consent of the parties”).

Third, the court’s finding that Maura Lee breached
trust by “failing to make an appropriate analysis to
determine whether renting the home was a reasona-
ble alternative” also has no support in the pleadings
or evidence. R5347. Roy alleged Maura Lee breached
her duty by “[flailing to rent the real property.”
R1012-13. But at trial, Roy’s own witness—the real-
tor he and Maura Lee hired—said he “absolutely”
would have told Maura Lee not to rent it. R4733-34.
And Roy’s trust expert acknowledged the downsides
to renting property and did not testify Maura Lee
breached any duty in this regard. R4858-60, 4887. On
its own, the trial court recharacterized Roy’s claim
from “failing to rent” to “failing to make an appropri-
ate analysis” on renting. R1012—13, 5347. But the rec-
ord shows no analytical breach either. The realtor’s
testimony was consistent with Maura Lee’s unrefuted
testimony that she considered renting the home but
was advised not to. R5949-50.

Fourth, the trial court’s finding that Maura Lee com-
mitted a breach of trust when she rejected the $1 mil-
lion offer in 2013 cannot be squared with the terms of
the trust or the fact that thanks to that rejection, she
later sold the home for $1.375 million. The trust
stated the home could only be sold if the beneficiaries
agreed. Maura Lee was permitted under the terms of
the trust to reject the offer. R6; Nelson v. Nelson, 206
So. 3d 818, 819 (Fla. 2d DCA 2016) (plain language of
trust controls). Even assuming a duty to sell could
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exist even if the trust did not require it, there could be
no breach of trust when the trustee procured a later
sale for $375,000 more. Cf. Ortmann v. Bell, 100 So.
3d 38, 40-45 (Fla. 2d DCA 2012) (reversing finding
trustee breached duty when she failed to get benefi-
ciary’s approval for sale of property yet sold it for
$275,000 more than price beneficiary had agreed to).

Fifth, the trial court’s finding that Maura Lee
breached a duty merely by seeking a trustee fee is un-
supported by the law, the pleadings, and the facts. A
trustee is “entitled to compensation that is reasonable
under the circumstances.” § 736.0708(1), Fla. Stat.
(2019). A court must consider several factors to deter-
mine what is reasonable under the facts of a case. Rob-
ert Rauschenberg Found. v. Grutman, 198 So. 3d 685,
687 (Fla. 2d DCA 2016) (court must consider assets,
income, wages for like work, success of administra-
tion, skill, fidelity or disloyalty, risk, time, value of
services, etc.). While it is true that a court may reduce
or deny a trustee compensation to remedy a breach of
trust, § 736.1001(2)(h), Fla. Stat. (2019), it is also true
that a flat denial of a fee is error if it is not reasonable
under the circumstances. See Ortmann, 100 So. 3d at
45-46 (reversing order denying any trustee fee despite
evidence trustee improperly paid herself fee of over
$500,000). In any event, no case holds the mere re-
quest for a trustee fee is a breach of trust.

Maura Lee indisputably expended significant money
and labor at great personal risk to sell the property for
$100,000 more than its initial listing price and
$375,000 more than the 2013 offer. Roy objected to the
fee Maura Lee sought but never alleged the request
for a fee was a breach of trust. Despite that, the trial
court found Maura Lee was in breach of the trust for
an “inexplicable, self-dealing decision to attempt to
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take an annual $30,000.00 trust administration fee,
when such fee was not authorized by the Trust, from
a trust that she had so poorly managed.” R5154. It ap-
pears the trial court may have believed Maura Lee ac-
tually withdrew a fee but the undisputed evidence
was that she had not. R5868. And its suggestion that
no trustee fee was permitted because the trust did not
expressly authorize one is another error of law. Trus-
tees are entitled to compensation even when a trust
does not provide for it. § 736.0708(1); Osius v. Miami
Beach First Nat. Bank, 74 So. 2d 779, 780 (Fla. 1954).
The court should have fairly considered Maura Lee’s
request and awarded her some fee because absent her
substantial contributions—including payment of de-
linquent property taxes and penalties to save the
home from auction—the trust could have lost all
value. Cf. Ortmann, 100 So. 3d at 45-46 (error to deny
trustee any fee even though trustee paid herself ex-
cessive amount).

Sixth and finally, the trial court erred when it held
Maura Lee committed a breach of trust when she
claimed she had an individual ownership interest in
20 percent of the property. R5155. The court described
her claim as “unsupported” and “perfidious.” R4488,
5348. But as shown, the undisputed evidence showed
20 percent of the interest in the home was never
placed in the trust. R3852-54.

The trial court made other findings of breach of trust
that had some support in the evidence. But cumula-
tively, the court’s errors require reversal of the
amended final judgment and fee judgment. They
demonstrate that rather than apply the law to the ev-
1dence presented, the trial court put on blinders. It de-
clined to consider relevant evidence and took a re-
sults-oriented approach that cannot be squared with
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the law or facts. The breach-of-trust errors, the failure
to account for trust funds despite this Court’s di-
rective, and the errors discussed below involving the
indirect criminal contempt and attorneys’ fees cast
doubt as to the fairness of the proceedings. Collec-
tively harmful and pervasive errors merit a new trial
on all issues. See Manhardt v. Tamton, 832 So. 2d 129,
131-33 (Fla. 2d DCA 2002) (reversing because “combi-
nation of errors and improprieties casts doubt on the
integrity of the proceedings”); Harrison v. Gregory,
221 So. 3d 1273, 1278 (Fla. 5th DCA 2017) (reversing
because it could not be shown cumulative errors were
harmless).

II1. The trial court erred as a matter of law when it
denied Maura Lee her due process rights and held her
in indirect criminal contempt.

A. The court improperly heard Roy’s indirect crimi-
nal contempt claim in Maura Lee’s absence.

Indirect criminal contempt proceedings are gov-
erned by Florida Rule of Criminal Procedure 3.840.
The rule guarantees due process rights including ar-
raignment, plea, hearing, verdict, judgment, and sen-
tence. Courts must “scrupulously follow[]” these pro-
cedures. Martinez v. State, 976 So. 2d 1222, 1223 (Fla.
4th DCA 2008). In addition, the indirect criminal con-
tempt process requires all procedural aspects of the
criminal justice process be accorded a defendant.
Mayo v. Mayoo/b/o M.O.M., 260 So. 3d 497, 500 (Fla.
2d DCA 2018) (quoting Haeussler v. State, 100 So. 3d
732, 734 (Fla. 2d DCA 2012)). This includes the right
to remain silent. Korn v. Korn, 180 So. 3d 1122, 1124-
25 (Fla. 4th DCA 2015).

The due process rights of a criminal defendant also
include the right to be present at all critical stages of
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the trial. Hillsman v. State, 159 So. 3d 415, 418 (Fla.
4th DCA 2015); Fla. R. Crim. P. 3.180(a) (criminal de-
fendant “shall be present” when evidence is pre-
sented). The right to be present is also critical because
it ensures the defendant’s right to face-to-face con-
frontation of her accuser. Cf. Harrell v. State, 709
So.2d 1364, 1367-68 (Fla. 1998) (confrontation
clauses in U.S. and Florida Constitutions guarantee
right of face-to-face confrontation).

In this case, the trial court failed to conduct the in-
direct criminal contempt proceedings in accordance
with rule 3.840 and Maura Lee’s constitutional rights.
Maura Lee could not appear on the date scheduled for
the order to show cause and the civil trial because of
a medical crisis. She sought a continuance and pre-
sented a letter from her doctor that explained she was
being treated for a “complex medical problem” and
“should be excused from any participation in litiga-
tion” due to “unresolved medical problems which are
potentially life-threatening.” R2049, 4601.

Despite that and over Maura Lee’s objection that
proceeding with the trial would violate her Fifth
Amendment rights and her right to be present for any
evidence related to the criminal contempt, the court
refused to continue the trial. R4602-19. Instead, it
stated it would “bifurcate the order to show cause” and
hear it at a later date. R4617-19. Despite its ruling,
the trial court heard all the evidence on the criminal
contempt charge the first day of trial in Maura Lee’s
absence. R4628, 4689-93, 4696—-4714. In fact, at the
reconvened hearing, the trial court acknowledged it
had already taken evidence regarding criminal con-
tempt and declared the contempt proceedings were
“within” the trust trial, not separate from it. R5459
The trial court rolled the indirect criminal contempt
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proceedings into the civil proceedings and did not fol-
low the criminal procedural safeguards of rule 3.840.

The criminal proceedings held in Maura Lee’s ab-
sence violated her right to be present and require re-
versal. See C.D.C. v. State, 211 So. 3d 357, 360 (Fla.
4th DCA 2017) (error to examine witness without
criminal defendant present). The trial court did not—
and given the doctor’s note could not—find Maura Lee
willfully failed to appear. Even if it had, going forward
would have been reversible error. See Hillsman, 159
So. 3d at 419 (criminal defendant’s willful failure to
appear is addressed by capias and postponement of
trial, not trial in absentia).

The trial court’s ruling also violated Maura Lee’s
Fifth Amendment rights. While a trial court has dis-
cretion to decide if a civil case should proceed despite
a pending criminal charge that may require a defend-
ant to invoke their right to remain silent, no case has
been found that permits a trial court to proceed with
both a civil and criminal case simultaneously. The
criminal contempt order should be reversed.

B. Evidence did not support holding Maura Lee in
indirect criminal contempt.

In any event, the evidence did not support a convic-
tion for indirect criminal contempt. At bottom, the
court’s contempt holding rests on Maura Lee’s compli-
ance with a Connecticut judgment. That cannot con-
stitute contempt for two reasons.

First, the trial court’s ruling rests on an impermis-
sible premise—that the Connecticut judgment was
not valid. The trial court repeatedly questioned the
merits of the Connecticut proceedings and the validity
of the judgment entered. R5204—-05, 5218-20, 5230—
34, 5241-43 (challenging validity of loan, settlement,
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and judgment). But the court could not ignore the
Connecticut judgment or re-adjudicate its merits. See
Ledoux-Nottingham v. Downs, 210 So. 3d 1217, 1223
(Fla. 2017) (“state may not disregard the judgment of
a sister state” even if it “deems it to be wrong”). That
is because “the full faith and credit clause of the Con-
stitution precludes any inquiry into the merits of the
cause of action....” Id. (quoting Milliken v. Meyer, 311
U.S. 457, 462 (1940)). The Full Faith and Credit
clause is “exacting”; if a judgment is entered by a court
with adjudicatory authority it “qualifies for recogni-
tion throughout the land.” Ledoux-Nottingham, 210
So. 3d at 1222-23 (quoting Baker v. Gen. Motors
Corp., 522 U.S. 222, 233 (1998)). Under the Constitu-
tion, a final judgment cannot be the subject of a collat-
eral attack by a third party or a court in another state.
Kelley v. Kelley, 147 So. 3d 597, 601-04 (Fla. 4th DCA
2014). The trial court’s contempt ruling indisputably
hinged on its assessment of the merits of the Connect-
icut proceedings. That was error.

Second, Maura Lee’s compliance with the Connecti-
cut judgment did not violate the plain terms of the
June 28, 2016 order. As noted, the order prohibited
reimbursing Kevin without a court order. R2857. It
did not confine its terms to a Florida court order. The
Connecticut judgment was a court order. This Court
has explained that one cannot be convicted of indirect
criminal contempt for violating a court order unless
the order is “clear and precise” and the person “clearly
violate[s]” it. Haas v. State, 196 So. 3d 515, 523 (Fla.
2d DCA 2016). Thus, indirect criminal contempt can-
not be based on what was intended by an order; it can
only be based on violation of the order’s express terms.
Id.; Reder v. Miller, 102 So. 3d 742, 744 (Fla. 2d DCA
2012) (reversing contempt order; while party’s actions
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“may have violated the ‘spirit’ or ‘intent’ of the trial
court’s orders, a finding of contempt requires the vio-
lation of the letter of an order—not its spirit”). Con-
sistent with her attorney’s advice, Maura Lee’s pay-
ment to Kevin under a Connecticut judgment could
not, as a matter of law, support a finding of criminal
contempt. See id.; R5843-84, 5496-96.

In sum, the contempt order against Maura Lee is
procedurally flawed and substantively wrong. It must
be reversed. Moreover, the record reflects that this
flawed procedure—which resulted in a one-sided
presentation of evidence on criminal contempt on the
first day of trial when Maura Lee could not attend—
tainted the entire proceedings. It led to numerous er-
roneous rulings discussed in this brief that find no
support in the pleadings, facts, or law. The amended
final judgment, fee judgment, and order removing
trustee must also be reversed for a new trial.

1V. The trial court erred when it appointed Roy trus-
tee because the only relief requested was appointment
of an independent trustee.

A court cannot order relief neither party requests.
See Abbott v. Abbott, 98 So. 3d 616, 617-18 (Fla. 2d
DCA 2012). Roy sought the removal of Maura Lee and
the appointment of an “independent” trustee, but the
trial court removed Maura Lee and appointed Roy
trustee. R1016, 4444. That was error because Roy
never requested that relief and Maura Lee never had
a chance to dispute it. See Abbott, 98 So. 3d at 617-18.
Even Roy’s own expert stated that when a trustee has
a conflict of interest and a claim against trust funds,
an independent trustee should serve. R4857. Roy’s
failure to account for trust funds in the past and at the
fee hearing confirms he should not have been
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appointed trustee. R4967-68, 5901-23, 6190-93. The
order appointing him trustee should be reversed.

V. The trial court erred when it awarded attorneys’
fees for a reason the law does not permit and for fees
not incurred in this proceeding.

A. Attorneys’ fees cannot be awarded for indirect
criminal contempt.

“[A] criminal contempt proceeding is between the
public and the defendant,” not private litigants. S.
Dade Farms, Inc. v. Peters, 88 So. 2d 891, 899 (Fla.
1956). A judgment for criminal contempt cannot “in-
ure to the benefit of a private individual.” Routh v.
Routh, 565 So. 2d 709, 710 (Fla. 5th DCA 1990). As a
result, “an award of attorney’s fees for another party
.. In a criminal contempt proceeding is improper.”
Fredericks v. Sturgis, 598 So. 2d 94, 96 (Fla. 5th DCA
1992); see also Lamb v. Fowler, 574 So. 2d 262, 263
(Fla. 1st DCA 1991). Despite the settled law cited at
the fee hearing, the trial court awarded Roy fees and
costs as a sanction against Maura Lee for indirect
criminal contempt. The fee judgment is error and
should be reversed.

B. The fee judgment cannot be supported under sec-
tion 736.1004.

As shown, the trial court committed a number of er-
rors and granted fees based on a legally unsupporta-
ble basis. The fee judgment should be reversed for
those reasons. In addition, the fee judgment is also er-
ror even under Roy’s alternative basis for fees, section
736.1004. A party seeking fees under section 736.1004
“ha[s] the burden to demonstrate what portion of the
attorneys’ efforts were expended on claims for which
section 736.1004 authorized attorney’s fees.” Levine v.
Stimmel, 272 So. 3d 847, 848 (Fla. 5th DCA 2019).
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Section 736.1004 permits an award of fees incurred
only in “actions for breach of fiduciary duty or chal-
lenging the exercise of, or failure to exercise, a trus-
tee’s powers.” Fees incurred litigating claims other
than breaches of trust are not recoverable. Levine, 272
So. 3d at 848-49. And fee statutes like section
736.1004 must be strictly construed. Willis Shaw
Exp., Inc. v. Hilyer Sod, Inc., 849 So. 2d 276, 278 (Fla.
2003).

The trial court did not limit the fees awarded to Roy
to fees incurred in this case. Instead, the award in-
cludes fees Roy incurred in the action to approve the
sale of the home, the probate proceedings, and the pro-
bate appeal. R6068, 6090, 6096—6103, 6109—-11, 6118—
19. Section 736.1004 does not permit awarding fees in
those non-breach-of-trust matters; such an award is
error. See Levine, 272 So. 3d at 848—49. Nor can Roy
collect fees based on an appeal unless the appellate
court authorized the award. See Bartow HMA, LLC v.
Kirkland, 146 So. 3d 1213, 1215-16 (Fla. 2d DCA
2014). No order authorizing appellate fees in this case
was provided and none exists. The fee judgment
should be reversed.

CONCLUSION

The criminal contempt order should be reversed and
Maura Lee discharged. The amended final judgment,
the order removing trustee, and the fee judgment
should be reversed, the trust assets should be re-
stored, and a new trial ordered.



83a

APPENDIX F
IN THE DISTRICT COURT OF APPEAL
OF FLORIDA, SECOND DISTRICT

Nos. 2D19-2903 & 2D19-4778 (consolidated)

L.T. No. 15-CA-1491

MAURA LEE WAHLBERG, individually and as
Trustee of The Grever-Burke Trust Agreement
u/a/d December 30, 1996, as amended,

Appellant,
V.
ROY GREVER,
Appellee.

Appeal from the Circuit Court for Manatee County;
Edward Nicholas, Judge.

Answer brief of appellee

PRELIMINARY STATEMENT

Appellee, Roy Grever, shall be referred to as “Roy.”
The Grever-Burke Trust shall be referred to as
“Trust.” Appellant, as Trustee of the Trust, shall be
referred to as “Trustee” or “Appellant.” Citations to
the Record on Appeal shall be “R: ___.”
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STATEMENT OF THE CASE AND FACTS

The Statement of the Case and Facts offered by Ap-
pellant omits relevant information and includes
“facts” that were either not established or rejected by
the trial court. Roy provides this Statement of the
Case and Facts for clarity and context.

Roy inherited his wife’s 50% share of the Trust after
Rene’s death on August 13, 2011 and was to be paid
within four years. R: 2055, 4644. Appellant never paid
Roy. R: 4645. Although Rene and Appellant handled
the trust informally while they both were settlors and
cotrustees of the Trust, the trial below concerned Ap-
pellant’s duties as trustee to Roy after Rene’s death.
R: 1010-1020.

The significant asset of the Trust was West-
moreland, an older home built in 1960. R: 4644, 4729.
Myra Wahlberg, Appellant and Rene’s mother, trans-
ferred all but 20% to the Trust. The Trust eventually
owned 100% of Westmoreland after acquiring the re-
maining 20% after Myra Wahlberg’s death when it
was declared her homestead and all eight children, in-
cluding Maura Lee Wahlberg, deeded the 20% home-
stead interest to the Trust. R: 3126, 3911-3926. A later
unexplained deed attempted to transfer the 20%
homestead interest to Appellant and Rene, but it was
after the Trust already owned 100%. R: 3911-3926,
3927-3929.

Roy continued paying some expenses from the rent
monies after Rene’s death and attempted to stay in-
volved with Westmoreland. R: 4646-4651. He and Ap-
pellant agreed they both wanted to sell the property
as soon as possible after dealing with the grief of
Rene’s death. R: 4646. The trustee-beneficiary rela-
tionship deteriorated after Appellant failed to
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communicate with Roy, and Kevin Burke, Appellant’s
husband, became involved. R: 4650-4953, 4669-4672.
Roy told Kevin

Burke not to incur expenses without Roy’s consent.
R: 2064, 4654.

The relationship worsened in February 2013 after
Roy emailed and asked Appellant about the Trust. Ap-
pellant saw Roy’s email and was annoyed. R: 5942.
Kevin Burke intercepted the email and sent a series
of offensive, expletive-laced responses and suggested
that Roy commit suicide. R: 2065-2068, 4658. Roy was
not kept informed of expenses. He believed cash assets
of $40,000, which included the Southern Oaks check,
was available to cover expenses and that the Trust
had a positive cash balance at the time. R: 4661. Ap-
pellant did not prepare statutory

accountings, and Roy did not waive his right to ac-
countings. R: 4671-4672, 4790. Westmoreland was
listed for sale in August 2012. Two years into the four-
year distribution deadline, in August 2013, the Trust
received an “as 1s” $1 million cash offer with no con-
tingencies or inspection. R: 2069-2083. Realtor Joe
Bell sent the offer to Appellant by email and advised
her it was a “great offer” and should be accepted. R:
2085, 4475, 4735. Kevin Burke was included on the
email. R: 2085. Attorney Robert Johnson advised Ap-
pellant to accept the offer and cautioned her on trus-
tee duties. R: 2084, 4735. Roy also expressed that the
offer should be accepted. R: 4664. At the time, West-
moreland was in significant disrepair and the dock
needed to be rebuilt. R: 3664, 4475, 4665, 4739, 5704-
5706, 5953.

Appellant quickly rejected the offer because “her
and Kevin have decided not to [accept it]” because it
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was not enough money R: 4665, 4739. Westmoreland’s
assessed value was $483,000. R: 2085. An appraisal
valued Westmoreland at $825,000. R: 5643. Appellant
valued the property at the exact amount of the offer—
$1 million. R: 2661. Appellant made no attempt to ne-
gotiate, make a counteroffer, analyze the offer, obtain
updated market information, or analyze costs and ex-
penses. R: 3161, 4665-4666, 4739-4741, 5949, 5952-
5953.

Roy advised Appellant in 2014 that he hired an at-
torney because she was not providing information.
Appellant promised to improve communications. R:
4669- 4670. By January 2015, Appellant was still not
communicating and Roy sued to compel her to prepare
statutory accountings and remove her as trustee. R:
2086- 2097, 4671. Appellant counter-sued for conver-
sion and fraud claiming Roy stole rent monies. In
Count IV, Appellant counter-sued for a judicial decla-
ration of the amount she could reimburse herself and
her husband, alleging they had “advanced”
$176,410.21 for Trust expenses. R: 2096. Roy was un-
aware of the expenses incurred until the counter-
claim. R: 4673-4674, 4684. There was no allegation of
a written loan agreement between Kevin Burke and
the Trust. R: 2090-2097. Appellant never sued Rene’s
Estate or Roy for an accounting. R: 2090-2097. Appel-
lant failed to pay Roy by August 2015 and sold West-
moreland in June 2016. R: 2898-2899.

Roy did not object to the sale of Westmoreland when
the Trust received an offer 11 months after the four-
year distribution deadline. R: 2832, 2861. From Ap-
pellant’s counterclaim in 2015 through the sale in
June 2016, Appellant increased the expenses she
claimed from $176,410.21 to over $400,000. R: 2864,
2874. Roy requested an injunction to prevent
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Appellant from reimbursing herself or her husband.
R: 2852-2856. Appellant produced multiple and differ-
ing charts of expenses that her husband created dur-
ing the lawsuit that lists “payors” of Trust expenses
as Myra Wahlberg, Appellant, and Kevin Burke. R:
2108-2174, 5694, 5944-5945. Kevin Burke partici-
pated in decisions to incur expenses. R: 5944-5945.
The charts reflect travel, transportation, and hotel ex-
penses, including limousine services for Kevin Burke.
R: 2109-2123, 3023, 4284-4285. The chart includes la-
bor for Kevin Burke, interest, car expenses, legal fees,
trustee fees, and significant repairs and maintenance
on Westmoreland after August 2013. R: 2108-2174.

At the hearing on the injunction, Judge Williams
had Appellant removed from the courtroom because
she was “making faces and sounds this entire hearing”
and threatened to remove Kevin Burke R: 2890, 2892.
The hearing related to the injunction, not approval of
the sale. R: 2858-2897. Kevin Burke requested partial
reimbursement of $50,000 and twice stated that nei-
ther he nor his wife would reimburse more than
$50,000. R: 2889-2890. Appellant’s first attorney in
the case, Doug Bald, agreed and represented that no
further reimbursements would be made until the end
of Roy’s case. R: 2875, 2893. To resolve the injunction,
the parties agreed to an order entered on June 28,
2016 that allowed the Trust to reimburse Kevin Burke
no more than $50,000. R: 2857. After the sale of West-
moreland, Roy requested but was denied a partial dis-
tribution pending the outcome of the litigation. R: 146,
2898-2899, 2944. After Roy requested a partial distri-
bution, Appellant sought leave to amend to sue him
for civil theft. R: 105-107, 112-136.

On August 25, 2016, Kevin Burke sued the Trust in
Connecticut for $575,000 of expenses he claimed was
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paid under a written loan agreement. R: 2954-2956.
Prior to filing the Connecticut lawsuit, Kevin Burke
consulted with Appellant’s attorney in this case, Doug
Bald, to sue the Trust. R: 5469. There was no answer
or defenses filed by the Trust in the Connecticut law-
suit, and Appellant paid $2,500 to her husband’s at-
torney who sued the Trust. R: 2953, 4710, 4770, 4776,
5979. Kevin Burke, though he had sued the Trust in
Connecticut, also actively participated on behalf of the
Trust in this case. R: 1984, 5685.

Without knowing the Trust had been sued in Con-
necticut, Roy amended his complaint for additional
breaches including Appellant’s failure to pay him in
four years. R: 2900-2906, 4706-4707. Appellant
amended her counterclaim to include civil theft and
excluded Count IV, which sought a judicial declara-
tion on reimbursable Trust expenses. R: 2911, 2954.
As a result of dropping Count IV, Appellant was no
longer seeking to have the court declare the appropri-
ate amount of Trust expenses that she could reim-
burse her or her husband. R: 2911-2934.

Appellant entered into a settlement agreement with
her husband in the Connecticut lawsuit, after Count
IV was no longer part of the pleadings, agreeing the
Trust owed him $416,228.23. R: 2957. Appellant did
not know the exact amount of expenses she had in-
curred over the years until she paid her husband. R:
4778. Appellant did not know of any documentation
her husband submitted to support his lawsuit but
says she reviewed some documents on her computer.
R: 4786, 4788. When asked in an interrogatory and
document request, submitted as evidence at trial, to
identify the expenses and documents used to calculate
the $416,228.23 amount, Appellant said “[p]reviously
provided in spreadsheets” referring to the chart of
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expenses. R: 2965, 3067, 3071. Appellant paid her
husband a total of $416,228.23 from the Trust. R:
4768-47170.

Appellant did not advise the Connecticut judge of
the June 28, 2016 Order. R: 4771, 5740. Appellant did
not seek permission in the court below prior to paying
her husband. R: 5740. Appellant did not tell Roy about
the Connecticut lawsuit or that she paid her husband
$416,228.23. R: 4704, 4706-4707, 4770. When asked
why she did not tell Roy, Appellant testified she was
not communicating with him and said: “[i]t was all-
out war.” R: 5987.

Months after the payment to Kevin Burke, but be-
fore Roy discovered it, Appellant’s second attorney in
this case produced a document identifying expenses
paid from the sales proceeds showing the Trust had
over $1.1 million. The document did not disclose pay-
ment of $416,228.23 to Appellant’s husband. R: 2943,
4711- 4715. Appellant’s second attorney later filed a
motion to withdraw. R: 282-284. The trial was origi-
nally scheduled for December 11, 2017 but Appellant
was granted a continuance to allow substitution of her
third attorney. R: 192, 282, 289-292, 296- 303. Appel-
lant requested seven continuances and three stays
over the following year, which included requests
based on Appellant’s medical condition. The trial
court indicated that Appellant should consider taking
a deposition in lieu of trial testimony if her medical
condition necessitated. R: 826. A total of six trial dates
were scheduled. R: 292, 721-731, 770-772, 777, 807-
809, 825-826, 827-836, 1001-1002, 1234-1239, 1294,
1908-1912, 1973-1974, 3187-3188.

Roy learned during Appellant’s deposition about the
Connecticut lawsuit and payment to her husband. R:
4704. When explaining why she paid him, Appellant
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stated in her deposition, which was read into evidence
at trial: “[Kevin Burke] was to get paid or we were go-
ing to end up on the street.” “I just want to make sure
that my husband gets what he is entitled to because
we are going to be on the street.” R: 4786. Appellant
was concerned about a “wacko judge” that may not
have allowed the reimbursements and “was seriously
concerned about the court system [in Manatee
County].” R: 4777. The court later entered an Order to
Show Cause Why Defendant Should Not Be Held in
Indirect Criminal Contempt for violating the June 28,
2016 Order. R: 753-755. The contempt proceedings
were scheduled for April 4, 2018 but were also re-
scheduled multiple times at Appellant’s request. R:
822-824, 1939-1941, 3189-3191, 3514-3516.

On March 12, 2018, Appellant filed an application in
her sister’s estate, which had been closed for five
years, to overturn the probate of Rene’s 1/8 interest in
Myra Wahlberg’s 20% homestead interest. R: 3102-
3105. Appellant believed that the trial court would
lose jurisdiction over Roy’s case if the probate was set
aside. R: 1220, 3099. One of the issues litigated in that
proceeding is the same raised on appeal that the Trust
did not own 100% of Westmoreland. R: 3148-3153. Ap-
pellant lost that argument, her application was de-
nied, and the probate court’s order was affirmed on
appeal. R: 3155-3156. Burke v. Grever, 273 So. 3d 974
(Fla. 2d DCA 2019).

Roy later amended and supplemented his complaint
for additional breaches, including failure to accept the
$1 million offer, pursuing efforts to set aside Rene’s
estate, entering into a loan agreement with her hus-
band, failing to defend the Trust in the Connecticut
lawsuit, paying her husband in violation of the June
28, 2016 Order, and claiming a 20% ownership
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interest. R: 1010-1020. Appellant amended her plead-
ings to include new defenses and a cause of action
against Roy for tortious interference with the Trust.

Appellant did not plead an action for an accounting.
R: 1046-1056, 3087-3101.

Appellant sought a continuance two weeks before
trial, which was denied. R: 1908-1912, 1973-1974. The
day before trial, Appellant filed another request for
continuance because of scheduled medical appoint-
ments. R: 1983-1989. The trial court denied the con-
tinuance because of prior continuances being granted,
the non- emergency nature of Appellant scheduling
medical appointments knowing of the trial date, and
because her medical issues were long-standing. R:
4616-4618.

Appellant did not show up for the first day of trial
and did not appear for the order to show cause. R:
4595. Roy presented his direct testimony (R: 4634-
4725), the testimony of realtor Joe Bell (R: 4726-4744),
Appellant’s deposition testimony (R: 4745-4793,
4821), and the expert testimony of Kelley Corbridge
who opined on Appellant’s actions that fell below the
standard of care for trustees. R: 4821-4896. Roy sub-
mitted 62 exhibits into evidence. R: 2054-3160.

The trial resumed a month later to accommodate
Appellant for her presentation of the case. R: 4615-
4622. Kevin Burke appeared for the Trust, but Appel-
lant again did not appear for trial or the order to show
cause. R: 3189, 4919. Appellant’s counsel re-called
Roy as Appellant’s witness, and the entire day of trial
was Roy’s testimony. R: 4917-5118. The trial was con-
tinued to June 5-7 and Appellant appeared on day
three of the trial but excused herself for portions of the
trial. R: 5595. Her husband was permitted to stay in
the courtroom because he was a representative of the
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Trust. R: 5464. Roy’s testimony continued and Appel-
lant and her husband testified. R: 5498, 5581, 5792.
Appellant did not present any expert testimony that
her actions as trustee were appropriate. R: 4917-5118,
5454-5652, 5653-5754, 5755-5932.

During closing arguments, Roy requested damages
of $450,000 for breach of trust—the amount he would
have received if the Trustee had accepted the $1 mil-
lion offer in August 2013, less expenses up to that
point taking into consideration the un- accounted for
Southern Oaks check. Alternatively, he requested
damages at the latest of the four-year deadline to be
paid. R: 6268. Neither Roy nor Appellant requested
the trial court to conduct an accounting. R: 6244-6306.
The trial court found that Appellant breached numer-
ous duties as trustee that warranted her being re-
moved and awarded $450,000 in damages to Roy. The
trial court ruled in favor of Roy and against Appellant
on all issues. R: 4465-4506.

The trial court found the reasons for Appellant re-
jecting the $1 million offer “weak and unpersuasive”
and that because the property was in significant dis-
repair and sitting empty, it should have been sold. R:
4475. The court found that because the property
should have been sold, all expenses past August 2013
were not valid. R: 4483. The court found Roy’s expert,
Kelley Corbridge, was well qualified and credible. The
court found that the rejection of the offer and failure
to make a counteroffer was a clear violation of Appel-
lant’s duties as trustee. R: 4482, 4485.

The trial court stated that it did not give much
weight to Kevin Burke’s testimony because of his “ob-
vious and visible bias, [and] the significant level of
self- dealing” and that his testimony was not persua-
sive or convincing. R: 4493-4494. The court stated that
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Appellant’s testimony was “less abjectly hostile” than
her husband but that she “did little to suggest in any
meaningful way” that she administered the Trust
properly. R: 4499. The court further stated about Ap-
pellant: “This is one of the most obvious and egregious
violations of section 736 that I have ever seen.” “Ms.
Wahlberg did nothing that a reasonable, appropriate
trustee should do. Her level of deceit, self-dealing, and
poor management|] of the trust is unprecedented.” R:
4504. The court found that Appellant did not establish
any improprieties in Roy’s handling of the rent mon-
ies, that Roy did not interfere with the Trust, and that
Appellant did not prove any of her counterclaims. R:
4495-4496.

Roy did not receive the entire Trust. Of the approxi-
mate $1.2 million in net sales proceeds, Appellant de-
pleted $700,000 in three years by paying her husband
and spending the rest on attorney’s fees, trustee fees,
and other unknown expenses. R: 2108-2174, 2957,
4768-4770. The Trust’'s approximate balance of
$525,000 after Appellant was removed was used to
pay Roy the $450,000 in damages and partial award
of fees and costs. R: 4505-4506, 5328-5330.

STANDARD OF REVIEW

Roy agrees with Appellant’s standard of review.
Further, a review of the appropriateness of an award
of attorney’s fees is abuse of discretion. First Union
National Bank v. Turney, 839 So. 2d 774, 777 (Fla. 1st
DCA 20083).

SUMMARY OF THE ARGUMENT

The gravamen of this case related to Appellant’s ex-
tensive breaches of trust that led to Roy not being paid
his wife’s 50% share within four years. Appellant
seeks a new trial under the guise of requiring the trial
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court to conduct an accounting of Trust expenses, but
the 1ssue was not raised in Appellant’s pleadings or
requested at trial. Roy was awarded damages based
upon the value his trust distribution would have been
had Appellant not committed a breach in August 2013
by both rejecting the $1 million offer, not making any
attempt to counter the offer, and making no reasona-
ble analysis of the offer. The measure of damages is
consistent with section 736.1002(1)(a), Florida Stat-
utes, and no accounting was required. This Court did
not order an accounting, and even if one is required,
the trial court’s findings should be deemed sufficient
to have met this requirement.

The competent, substantial evidence supports the
trial court’s findings of Appellant’s fourteen breaches
of trust and eight violations of trustee duties. The
findings are presumed correct. Appellant attempts to
have this Court reweigh the evidence and credibility
determinations, which is impermissible. In addition,
several of the issues were not pled or raised by Appel-
lant.

Any alleged error in the procedure for criminal con-
tempt does not affect Roy’s judgment for damages. Ap-
pellant waived her right to appear because she twice
failed to appear under two show-cause orders after
five continuances and one stay were previously
granted. If any error occurred, it was cured because
Appellant re-called Roy as her witness an entire day
of trial, Appellant cross-examined all other witnesses,
and Appellant testified at trial. Appellant clearly vio-
lated the June 28, 2016 Order. The overwhelming ev-
idence shows that the written loan agreement be-
tween Kevin Burke and the Trust did not exist until
after the Trust received the sales proceeds. Appellant
and her husband fraudulently schemed to pay him
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$416,228.23 because they were in financial difficulty.
The contempt should stand.

The trial court had broad discretion to remedy Ap-
pellant’s breaches by appointing Roy as trustee under
section 736.1001(2)(j), Florida Statutes. Appellant
was on notice of the relief being sought to remove her
as trustee, and no harmful error occurred in Roy pay-
ing the judgments from the Trust. The award of attor-
ney’s fees was appropriate as a sanction but even if an
error occurred, an alternative basis for fees under sec-
tion 736.1004, Florida Statutes, exists to support the
award. Finally, the court did not abuse its discretion
in awarding attorney’s fees and costs to Roy for all
breaches committed by Appellant under section
736.1004. Rene’s probate case and the June 28, 2016
Order were specifically alleged as breaches in Roy’s
pleadings, proven at trial to be breaches, and were in-
extricably intertwined in this case. The attorney’s fees
were caused as a result of breaches Appellant commit-
ted as trustee and were properly awarded in this ac-
tion for breach of trust.

ARGUMENT

1. The trial court properly calculated damages, which
did not require an accounting, and the issue was not
raised below and is waived.

This case was about Roy’s damages for breach of
trust, not an accounting of Trust expenses.! A trustee
is liable for damages in the amount required to restore
the value of the trust distribution to what it would
have Dbeen if the breach had not occurred.

1 Roy also sued to compel Appellant, not the court, to pre-
pare accountings, which was separate relief from a claim
for breach of trust and damages. R: 1019-1020.
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§736.1002(1)(a), Fla. Stat. The amount of damages is
permitted to be paid from the Trust. §736.1001(3)(a),
Fla. Stat. Roy’s presentation of evidence focused on
the extensive breaches committed by Appellant. R:
2054-3160, 4634-4724, 4726-4741, 4746-4793, 4821-
4860, 4895-4896. Roy’s cross-examination of Kevin
Burke and Appellant related to her breaches of trust
and defenses to the counterclaim, not an accounting.
R: 5862-5753, 5783-5791, 5936-6010.

Roy argued in closing for damages of $450,000. R:
6252-6253, 6268. Roy requested either a judgment be
entered against Appellant or that he be paid damages
from the Trust, which i1s the relief the trial court or-
dered. R: 1012-1014, 4505-4506, 5261. The $450,000
in damages was measured based on the value of Roy’s
share if Appellant had not rejected the $1 million offer
in August 2013. R: 4474, 4475, 4480- 4485, 4501. (The
specific mathematical calculation is set forth in Sec-
tion (B) on Pages 20 & 21). The measure of damages
was properly calculated under section 736.1002(1)(a),
Florida Statutes.

Appellant attempts to piecemeal testimony out of
context that related to Roy’s damages, or the amount
the Trust was seeking from Roy on its counterclaims,
in an effort to assert now on appeal that this case was
about an accounting. The evidence on Trust expenses
was not for an accounting or to determine the present
value of Roy’s 50% share, but to prove the value of his
trust distribution if Appellant had accepted the $1
million offer in August 2013. R: 6252-6253, 6268. Ap-
pellant committed numerous and distinct breaches
over the years, and Roy provided alternative time pe-
riods for the trial court to measure damages depend-
ing on when the court determined a breach occurred.
R: 4723-4724. Contrary to the assertion on Page 28 of
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the Initial Brief, Roy did not request the trial court
perform an accounting and never asked that he be
awarded “what he claimed was owed under the Trust”
as of the current Trust value. Appellant ignores Roy’s
exact testimony that he should have received half of
the $1 million offer, less expenses (R: 4723-4724), but
inclusive of the assets available to pay expenses at
that time. R: 4655-4657.

A. An accounting of Trust expenses was not pled, nor
required.

If a matter is not presented by the pleadings, it can-
not be considered on appeal. Lipe v. City of Miami, 141
So. 2d 738, 743 (Fla. 1962). Appellant lost on all her
defenses and counterclaims. The entire argument in
Section I is an about-face attempt to reframe the trial
into an accounting, which it was not. Appellant did not
plead an accounting for Trust expenses, and the issue
cannot be considered on appeal. Id. R: 1046-1056,
3087-3101.

A party is also not permitted to maintain an incon-
sistent position on appeal. Fuller v. Palm Auto Plaza,
Inc., 683 So. 2d 654, 655 (Fla. 4th DCA 1996). Appel-
lant now claims that the trial court should have ac-
counted for Trust expenses yet she dropped Count IV,
seeking a judicial declaration on reimbursable Trust
expenses, from her counterclaim in August 2018.
Count IV was dropped after Westmoreland sold, after
the Trust received $1.2 million in net sales proceeds,
and after Kevin Burke sued the Trust in Connecticut.
R: 1046-1056, 2095-2096. When Count IV was no
longer part of the pleadings, Appellant, albeit fraudu-
lently and contrary to the June 28, 2016 Order, paid
her husband $416,228.23 in the Connecticut lawsuit.
R: 2957-2959, 4776-4778. Appellant cannot drop a
cause of action, pay her husband, then assert on
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appeal it was error for the trial court not to determine
expenses. 1d.

Even if this Court reviews the issue, there was no
error because an accounting is not required in an ac-
tion for breach of trust. §736.1002(1)(a), Fla. Stat. An
accounting is not a condition precedent to entering a
judgment for damages under section 736.1002 based
upon evidence presented at trial. Id. A trustee is liable
for the value of the trust distribution had the breach
not occurred. Id. Here, the $450,000 factored in the
deduction of expenses up to the date of breach. Roy
gave Appellant the benefit of the doubt on alleged ex-
penses up to August 2013 to determine the value of
his trust distribution. The current value of the Trust
and expenses incurred after August 2013 was irrele-
vant to measure Roy’s damages. Id.

The cases cited by Appellant do not support reversal
because they involved common-law actions for equita-
ble accountings, not damages for breach of trust.
Cassedy v. Alland Invs. Corp., 128 So. 3d 976, 978
(Fla. 1st DCA 2014) (involving propriety of business
expenditures); Chastain Constr., Inc. v. Pratt, 146
So. 2d 910 (Fla. 3d DCA 1962) (involving contractual
relationship between developers); A-1 Truck Rentals,
Inc. v. Vilberg, 222 So. 2d 442 (Fla. 3d DCA 1969) (in-
volving equitable accounting). The two-step account-
ing process set forth in those cases is inapplicable be-
cause the trustee-beneficiary relationship is governed
by Chapter 736, Florida Statutes. §736.1002, Fla.
Stat. The court in Cassedy even noted the distinction
between a claim for breach of fiduciary duty from an
accounting. Cassedy, 128 So. 3d at 977-978. Further,
Appellant did not sue Rene’s Estate or Roy for an ac-
counting. R: 1046-1056, 3087-3101.
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If this Court determines the trial court should have
performed an accounting, then the trial court should
be deemed to have done so based on its findings. Ex-
penses prior to August 2013 were already deducted
from half of the $1 million offer. The court found, in
Appellant committing a breach by rejecting the $1
million offer, that expenses incurred after August
2013 were invalid. R: 4483. As to the counterclaims
that Roy stole rent monies, the court also found that
there were no improprieties of Roy’s handling of the
rent monies. R: 4495-4496. Based on the findings and
award of damages, there is nothing left to account.

Finally, this Court did not require an accounting.
The October 24, 2019 Order related to the finality of
the judgment, not Trust expenses. The trial court re-
sponded with the Amended Final Judgment stating
that $450,000 was to be released to Roy if it had not
already been transferred. R: 5261-5265. In rejecting
Appellant’s argument that an evidentiary hearing
was necessary, the court stated there was no need be-
cause the remaining Trust assets were frozen until
further court order. R: 5147-5149, 6168. Appellant
again sought relief in this Court for an evidentiary
hearing on the Trust balance, but this Court denied it
by Order dated November 5, 2019 and continued to
exercise jurisdiction. The trial court later released the
balance of the Trust to Roy as partial payment for at-
torney’s fees and costs. R: 5328-5330.

B. The trial court’s award of $450,000 in damages
for breach of trust is supported by competent, substan-
tial evidence.

Appellant asserts there was no proof that paying her
husband $416,228.23 for expenses was improper. The
problem in addressing this issue is threefold: (1) Ap-
pellant dropped Count IV from her counterclaim for a
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judicial declaration on Trust expenses, so the issue
was not part of the trial and not preserved for this
Court’s review; (2) Appellant actually paid her hus-
band after dropping Count IV, contrary to the June
28, 2016 Order; and (3) Appellant attempts to shift the
burden of proof on an unpreserved issue when it
would have been Appellant’s burden as trustee, not
Roy’s, to demonstrate at trial that the already-paid
Trust expenses to her husband were appropriate.
§736.0805, Fla. Stat.; Barnett v. Barnett, 340 So. 2d
548, 550 (Fla. 1st DCA 1977). A trustee, not benefi-
ciary, must prove the reasonableness of Trust ex-
penses. Id. Even if properly pled, which it was not, Ap-
pellant did not prove at trial that the $416,228.23 for
expenses were reasonable or appropriate. R: 4483.

Appellant misstates the trial court’s findings, as the
court never stated it would later determine expenses.
In context, those statements relate to the court award-
ing $450,000 in damages and identifying the breaches
committed by Appellant. The court determined that
because Appellant breached by rejecting the $1 mil-
lion offer when Westmoreland should have been sold,
the expenses after August 2013 were invalid. R: 4483,
4506. The court further found that the alleged ex-
penses to her husband were “suspicious and double-
dealing to the point of being fraudulent.” R: 4483.
These findings, in relation to Appellant’s breaches, re-
fute any assertion that the trial court would make a
future determination on expenses.

1. The $450,000 calculation was correct and de-
ducted expenses

“When reviewing a judgment rendered after a non-
jury trial, the trial court’s findings of fact come to the
appellate court with a presumption of correctness and
will not be disturbed wunless they are clearly
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erroneous.” Stone v. BankUnited, 115 So. 3d 411, 412
(Fla. 2d DCA 2013). When a trial judge is both the
trier of fact and law, the judge may “determine the
weight of the evidence, evaluate conflicting evidence,
and determine the credibility of the witnesses, and
such determinations may not be disturbed on appeal”
unless the determinations are unsupported by compe-
tent, substantial evidence. Jockey Club, Inc. v. Stern,
408 So. 2d 854, 854 (Fla. 3d DCA 1982). A trial court’s
findings are given all reasonable inferences that can
be drawn from the evidence, and an appellate court is
prohibited from reevaluating the evidence or substi-
tuting its judgment for the finder of fact. Kellar v. Kel-
lar, 257 So. 3d 1044, 1045 (Fla. 4th DCA 2018).

The competent, substantial evidence supports the
calculation of $450,000 and is consistent with section
736.1002(1)(a), Florida Statutes, that damages be
measured based on the value of the trust distribution
had the Trustee not committed a breach.
§736.1002(1)(a), Fla. Stat. The calculation is as fol-
lows:

$1,000,000: sales price

-$60,000: realtor commission to be paid from sale

-$7,000: documentary stamps based on $1 million
sales price

-$221.50: remaining closing costs per closing state-
ment (excluding 2015 taxes and Appellant’s attorney’s
fee that would not have existed in the 2013 sale)

-$69,344.56: expenses from Appellant’s chart
through August 2013 (excluding expenses paid by
Myra Wahlberg; excluding disputed travel expenses)

+$37,954.57: Southern Oaks check that was a Trust
asset

=$901,388.51: Net to the Trust in August 2013
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R: 2069-2083, 2110-2112, 2652-2653, 2945, 3460-
3464. Roy’s 50% share of the Net to the Trust in Au-
gust 2013 was $450,694.25, and Roy rounded the
$694.25 down and conceded $450,000 for ease of ref-
erence.

The value of the offer was in evidence. R: 2069-2083.
Roy’s testimony that he was seeking half of the $1 mil-
lion offer was in evidence. R: 4723. The closing state-
ment for the 2016 sale supporting a calculation of clos-
ing costs for 2013 was in evidence. R: 2944-2951. Ap-
pellant’s chart was in evidence showing the alleged
expenses up to August 2013. The chart further showed
the amounts paid by Myra Wahlberg and travel ex-
penses to exclude from the calculation. R: 2108-2110.
The Southern Oaks check of $37,954.57 was 1n evi-
dence along with testimony that it was available to
pay Trust expenses. R: 2652-2653, 4694, 4649-4650,
4661. The trial court’s finding of $450,000 as the value
of Roy’s Trust distribution if Appellant accepted the
$1 million offer in August 2013 is supported by com-
petent, substantial evidence and presumed correct.
Kellar, 257 So. 3d at 1045.

2. The Trust owned 100% of Westmoreland

When conflicting evidence exists, an appellate court
should affirm the findings of fact that resolve such
conflicts. Lindquist v. Freberg, 752 So. 2d 1, 1 (Fla. 2d
DCA 1999); Passiatore v. Hartford Life & Accident
Company, 394 So. 2d 1132, 1133 (Fla. 4th DCA 1981);
Watson v. Division of Administration, 287 So. 2d 142,
143 (Fla. 1st DCA 1973). The evidence on West-
moreland’s ownership was not undisputed. Initially
after Myra Wahlberg’s death in June 2011, the Trust
owned 80% and Myra Wahlberg’s trust owned 20%.
An Order to Determine Homestead Real Property was
entered in the Estate of Myra C. Wahlberg, Manatee
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County case no. 2011-CP-2313, that found the 20% in-
terest in Westmoreland constituted her homestead,
which vested equally in her eight children. R: 3126-
3127. The entire 20% homestead interest was later
deeded to the Trust by Myra Wahlberg’s children, in-
cluding Maura Lee Wahlberg, and the Trust then
owned 100% of Westmoreland. R: 3911-3926. Maura
Lee Wahlberg had even signed a contract that she
would deed her 1/8 of 20% homestead interest to the
Trust and signed the deeds along with the other heirs
conveying it to the Trust. R: 3130, 3135, 3923-3924.
Appellant does not even acknowledge this evidence in
her Initial Brief.

Court orders remain valid until vacated, quashed, or
reversed. Jackson v. State, 193 So. 2d 231, 232 (Fla.
2d DCA 1966). The Order to Determine Homestead
Real Property in Myra Wahlberg’s estate from 2013
that declared the 20% homestead interest vested in
her eight children is presumptively valid and effec-
tual. Id. Maura Lee Wahlberg never sought to set
aside the homestead order, never sought to set aside
the eight deeds transferring the 20% homestead inter-
est to the Trust, and never filed an action to quiet title.
R: 1046-1056, 3087-3101, 5707.

The Trust already owned 100% of Westmoreland at
the time of the unexplained deed (R: 3923-3924) relied
upon by Appellant to assert that Maura Lee Wahlberg
owns 20%. The unexplained deed was after the home-
stead order and after all of Myra Wahlberg’s seven liv-
ing children, including Maura Lee Wahlberg, and Roy,
on behalf of Rene’s interest, signed deeds in January
2013 transferring the 20% homestead interest to the
Trust. R: 3126-3127, 3911-3926. The deeds from the
heirs to the Trust were recorded in May 2013. R: 3911-
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3926. The unexplained deed was not recorded until
June 10, 2013. R: 3929.

The evidence at trial showed that the 11th hour as-
sertion that Maura Lee Wahlberg owned 20% was con-
trary to all of Appellant’s actions until she hired her
third attorney. R: 192-193, 194, 282-284, 289-291,
296-297, 298-302, 303, 2090-2097, 2097-2910, 2911-
2934, 3087-3101, 1046-1056. Appellant’s position is
contrary to the contract she signed, individually,
agreeing to an equal ownership with her deceased sis-
ter and the promise to deed her mother’s homestead
interest to the Trust, which she did. R: 3130, 3135,
3923-3924. Roy alleged in his original complaint that
the Trust owned the property, and Appellant admit-
ted that allegation. R: 2086, 2090. The $1 million offer
was made to the Trust. R: 2069. While there are vari-
ous names on the listing agreement, the ultimate
seller of the property in 2016 was solely the Trust. R:
3864-3865. When Appellant later sought court ap-
proval for the 2016 sale, only the Trust was the peti-
tioner. R: 2831-2833. The Trust was the only grantor
on the deed selling Westmoreland. R: 2898-2899. The
closing statement identified only the Trust as the
seller. R: 2944. The net sales proceeds of $1.2 million
were received by the Trust. R: 2934, 2944. The evi-
dence showed that Appellant acknowledged Roy was
a 50% beneficiary and never mentioned Maura Lee
Wahlberg as a co-owner with the Trust. R: 2664, 2820-
2821, 2822-2823. Appellant later charged 100% of al-
leged expenses to the Trust that she improperly paid
her husband. R: 4768-4770. Appellant never asserted
in the Connecticut lawsuit, if she believed that she
owned 20% individually, that the Trust was not liable
for 100% of the expenses. R: 4710, 4770.
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The trial court made credibility determinations, re-
jected Appellant’s argument, and stated the following:
“This is yet another example of the defendant’s ag-
gressive efforts to deny [Roy] his rightful claim. This
example is similar to the claim that [Roy] was not law-
fully married to Ms. Wahlberg’s sister and, therefore,
should get nothing. It is disingenuous, specious, and
given no weight by this Court.” R: 4488. The trial court
resolved any evidentiary dispute that the Trust owned
100% of Westmoreland in favor of Roy, and the finding
1s supported by the competent, substantial evidence
and should be affirmed. Lindquist, 752 So. 2d at 1;
Passiatore, 394 So. 2d at 1133; Watson, 287 So. 2d at
143.

Finally, Appellant raised this same issue and lost in
Rene’s Estate. R: 3148- 3152, 3155-3156. The probate
court rejected, among other issues, Appellant’s argu-
ment that Maura Lee Wahlberg owned 20%. R: 3155-
3156. The decision was affirmed on appeal. Burke v.
Grever, 273 So. 3d 974 (Fla. 2d DCA 2019).

3. There was no claim for an accounting against Roy,
and Appellant lost on all counterclaims.

The allegation that Roy personally used Trust assets
was the basis for Appellant’s counterclaims for civil
theft, conversion, and fraud. Appellant did not sue
Roy for an accounting of the rent monies, but is at-
tempting to raise the issue on appeal as an end-run
around the adverse rulings on her counterclaims. R:
1031-1045, 3087-3101, 1046-1056, 6270-6304. As an
action for an accounting of Roy’s alleged personal use
of the rent monies was not raised in the pleadings, this
Court cannot review the issue on appeal. Secrist v. Na-
tional Service Industries, Inc., 395 So. 2d 1280, 1284
(Fla. 2d DCA 1981); Lipe, 141 So. 2d at 743.
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Counterclaims are separate causes of action, and the
burden of proof is on the defendant. Grandway Credit
Corp. v. Brown, 295 So. 2d 714, 715 (Fla. 3d DCA
1974). The burden was not on Roy to negate the alle-
gations of the counterclaims as Appellant maintains.
Id. The trial court found that Appellant did not “es-
tablish in any meaningful way any improprieties by
[Roy] as it relates to his receipt of rent on the property
or his payment of expenses on the property.” R: 4434.
The trial court’s reference to “discrepancies” only re-
lated to the ruling on civil theft that requires proof, by
clear and convincing evidence, of criminal intent to
steal. §772.11(1), Fla. Stat.; St. John v. Kuper, 489
So. 2d 833, 833 (Fla. 3d DCA 1986). The trial court
found that even with minor discrepancies, no actions
of Roy “could remotely be considered civil theft.” R:
4434-4435. The evidence further showed that Roy
overpaid about $10,000 personally for Trust expenses.
R: 3651.

The trial court ruling against Appellant on her coun-
terclaims is supported by competent, substantial evi-
dence. Rene primarily handled the payment of ex-
penses for Westmoreland until her cancer treatments.
R: 4988, 5499. Roy and Rene had previously paid for
Trust expenses from their personal accounts at times
when Myra Wahlberg was not paying rent. When rent
resumed, Appellant knowingly wrote the checks pay-
able to Rene, or Rene and Roy, that were deposited
into their personal account but used to pay Trust ex-
penses. R: 5503, 5504. The personal account was used
for the rent monies informally because it was the pro-
cess of how Rene paid the Trust expenses when Myra
Wahlberg was not paying rent. R: 5510-5511. Appel-
lant knew the checks were being deposited into a per-
sonal account and had no objection. R: 5522-5523.
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Appellant knew about the Steven Newman checks be-
ing sent to Roy. R: 5784-5785. The trial court found
that the sending of rental checks by Steven Newman
to Roy was a non-issue because Appellant knew it was
happening and did not request it to stop. R: 4499.

Roy unequivocally testified that he and Rene used
all rent payments from the Myra Wahlberg checks
and the Steven Newman checks for Trust expenses,
that he never stole any of the money, and that he
never had an intent to steal. R: 4986-4987, 4993-4998,
5517, 5500-5501, 5522, 5498. Roy explained how two
checks were not for rent but one was a gift and the
other for prior reimbursements. R: 4985, 5508- 5509.
Roy even prepared a chart identifying all the Trust
expenses that were paid from the rent monies. R:
3646-3651. Roy testified that in connection with pro-
ducing that chart during the lawsuit, he provided sup-
porting backup documents, bates labeled, for each of
the corresponding expenses. R: 1295-1302, 5514-5516,
5521.

The trial court gave no weight to Appellant’s un-
timely produced exhibit that attempted to show theft.
R: 4496. The trial court found it was only Appellant’s
suspicion, that her evidence was unpersuasive, and
the allegation that Roy stole rent money was “ridicu-
lous.” R: 4497. These findings, because they are sup-
ported by competent, substantial evidence and based
on credibility determinations, must be affirmed on ap-
peal. Appellant did not prove her counterclaims, and
this Court cannot substitute its own judgment for how
it may have ruled. Lindquist, 752 So. 2d at 1; Pas-
siatore, 394 So. 2d at 1133; Watson, 287 So. 2d at 143.

II. The findings of Appellant’s breaches of trust are
supported by competent, substantial evidence.
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Much of the argument under Section II relates to
findings based on disputed evidence and credibility
determinations, and Appellant is simply trying to
have this Court reweigh the evidence. The trial court
properly formed mental impressions and opinions of
witnesses to make credibility determinations. Gra-
ham v. Randolph Constr. Group, Inc., 294 So. 3d 363,
363 (Fla. 4th DCA 2020). The trial court’s findings
that Appellant committed the following breaches are
presumed correct, the findings must be given the ben-
efit of all reasonable inferences, and the evidence can-
not be reevaluated by this Court:

“(1) Failure to provide statutory accountings; (2)
Failure to account for a $37,000 insurance check; (3)
Improper delegation of trustee duties to her hus-
band; (4) Failure to defend [the Trust] against the
fraudulent and mendacious lawsuit brought by her
husband; (5) Failure to accept the $1 million offer,
make a counteroffer, or obtain an updated market
analysis; (6) Taking out the “so-called” loan for her
husband and subsequent repayment of the “so-
called” loan in violation of Judge Williams’ order; (7)
Failure to make any reasonable analysis of the cost
to support the home before it sold; (8) Failure to
make an appropriate analysis to determine whether
renting the home was a reasonable alternative to
preserve the Trust; (9) Her decision to take a
$30,000 trustee administration fee from a trust that
she had managed so poorly; (10) Her complete una-
wareness of the requirements of Chapter 736; (11)
Her failure to obtain any real proof, any documenta-
tion from her husband to justify the repayment of
the large sum from her husband pursuant to the “so-
called” loan; (12) Her bizarre and unsupported claim
that somehow she has a 20% ownership interest in
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the sales proceeds; (13) Her inexplicable, ill-fated ef-
fort to reopen and set aside her sister’s probate es-
tate; and (14) Her payment of $2,500.00 from her
own account to pay for her husband’s attorney to sue
the Trust.” R: 4438-4441.

Stone, 115 So. 3d at 413; Kellar, 257 So. 3d at 1045.

Credibility determinations of witnesses should like-
wise not be disturbed on appeal. Bergeron v. State, 583
So. 2d 790, 792 (Fla. 2d DCA 1991). Appellant argues
that the trial court based its decision on emotion and
attempts to downplay the expletive-laced emails of
Kevin Burke. Appellant did not object to the introduc-
tion of this evidence at trial and cannot now object for
the first time on appeal. R: 4658- 4659; Aillis v. Boemi,
29 So. 3d 1105, 1108 (Fla. 2010). Further, at the time
of the emails, Appellant testified she had seen Roy’s
email, was annoyed and furious with Roy, that she
could not deal with Roy, and that her husband needed
to help and that he could speak for himself. R: 5942-
5943.

The trial court found Roy acted as a reasonable and
appropriate beneficiary. R: 4497. The court further
found that Appellant’s cross-examination of Roy was
ineffective, disingenuous, and at times wasteful and
irrelevant. R: 4494-4495. The court did not give much
weight to Kevin Burke’s testimony and found him dis-
ingenuous due to bias, self-dealing, and the fraudu-
lent nature of the loan, among other issues. “At times
he indicated he was minimally involved in the trust
activities and at other times indicated that he took
control of virtually all activities of the trust.” R: 4493.
“His abject hostility and animosity toward [Roy] is
palpable.” R: 4494. The court found Appellant was un-
reasonably hostile to Roy. R: 4494. “Despite what the
trust says, despite the clear language of the trust, and
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its award of her sister’s share to [Roy], she was moti-
vated by this underlying belief that in-laws shouldn’t
get her parents’ money. That statement puts all her
obfuscation, her delay, her imprudent decisions, and
her inexplicable hostility toward [Roy] into perspec-
tive.” R: 4503.

Appellant presented no expert testimony that her
actions as trustee were appropriate. Roy’s expert, Kel-
ley Corbridge, has been a practicing attorney since
1981 and board certified in wills and trusts. He is a
certified Trust and Financial Advisor and was a trust
officer, administrator, and manager for SunTrust
Bank for 21 years prior to his law practice. R: 4822-
4826, 4834. He has previously testified as an expert
on trust administration and trustee duties and his tes-
timony has never been rejected. R: 4835-4836.

The trial court found Mr. Corbridge’s testimony was
credible. R: 4482, 4485.

He testified about the prudent actions required of a
trustee. R: 4841-4851. The expert identified the fol-
lowing actions of Appellant that fell below a trustee’s
standard of care: failure to provide accountings, fail-
ure to use trustee’s special skills of accounting, failure
to distribute the Trust within four years, failure to
prudently administer the Trust considering the distri-
bution requirements, no attempt to analyze the $1
million offer and compare it to costs to continue
maintenance and capital expenditures, failure to
make a counteroffer to the $1 million offer, failure to
act as a prudent investor, entering into a loan agree-
ment with her husband, settling the Connecticut law-
suit, paying her husband Trust expenses, and claim-
ing a 20% interest in the sales proceeds. R: 4857-4860.
The trial court’s credibility determinations should be
affirmed. Bergeron, 583 So. 2d at 792.
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Failure to provide statutory accountings

Appellant did not assert as a defense to the failure
to provide accountings that Roy was not entitled to ac-
countings because the Trust was revocable. R: 1031-
1045. The issue 1s waived, and this Court cannot ad-
dress it for the first time on appeal. Secrist., 395 So.
2d at 1284; Lipe, 141 So. 2d at 743. Appellant also con-
tradicts herself because in her original counterclaim
she admitted the Trust was irrevocable and cannot
now take an inconsistent position on appeal. R: 19,
2094, 3087-3101; Fuller, 683 So. 2d at 655. Further, in
the same breath Appellant argues in this section that
Roy was not entitled to an accounting because the
Trust was revocable, she asserted on Page 29 of her
Initial Brief that “there was no dispute Roy was enti-
tled to an accounting on the sale of the home,” which
contradicts her argument that the Trust was revoca-
ble and therefore no accountings were required.

Even if the Court reviews the issue, the Trust was
1rrevocable, not revocable, and Appellant should have
prepared yearly accountings. A revocable trust is de-
fined by the ability of the settlor, not beneficiary, to
revoke a trust. §736.0103(17), Fla. Stat. A trust is con-
sidered revocable if the settlor can amend or revoke it.
Florida National Bank of Palm Beach County v. Ge-
nova, 460 So. 2d 895, 897 (Fla. 1984). Although there
was a right to amend reserved in the Trust, Roy was
not a settlor and his interest irrevocably vested on the
death of Rene and he was entitled to yearly ac-
countings. Id.; §§736.0103(17), 736.0813, Fla. Stat.;
Brundage v. Bank of America, 996 So. 2d 877, 882
(Fla. 4th DCA 2008). The failure to provide ac-
countings constitutes a breach. McCormick v. Cox, 118
So. 3d 980, 987 (Fla. 3d DCA 2013). A beneficiary can
only waive the right to an accounting in writing.
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§736.0813(2), Fla. Stat. Roy did not waive his right to
an accounting, either verbally or in writing. R: 4671-
4672, 5689, 5940. Roy requested information from Ap-
pellant but was not kept informed. R: 4662, 4671-
4672, 4790, 5689. Roy’s expert testified that a trustee
has a duty to keep beneficiaries informed and account
yearly. He opined that Roy was entitled to accountings
and that the failure to provide accountings fell below
the standard of care for trustees. R: 4838, 4853-4855,
4858.

Appellant’s cases do not support reversal. Hilgen-
dorf v. Estate of Coleman, 201 So. 3d 1262, 1263 (Fla.
4th DCA 2016), involved a beneficiary requesting pre-
death accountings at a time when the beneficiary’s in-
terest had not vested. Here, Roy’s interest vested on
Rene’s death. R: 2055. Brent v. Smathers, 547 So. 2d
683, 685 (Fla. 3d DCA 1989), is likewise not applica-
ble. Unlike Roy, who requested information and was
denied, the beneficiary in Brent was also a co-trustee
and had information about the transaction and was
estopped from asserting any claim as a beneficiary. 1d.
at 686. Roy was not a co-trustee and Appellant did not
assert estoppel as a defense. R: 1041-1045. Finally,
even if this Court reverses the finding, such reversal
does not affect the $450,000 awarded to Roy. There-
fore, any error is harmless. §59.041, Fla. Stat.; Rosen-
son v. City of Miami, 377 So. 2d 749, 750 (Fla. 3d DCA
1979).

Failure to account for the Southern Oaks check

A matter need only be sufficiently alleged in the
pleadings for the trial court to hear testimony on an
issue. See generally, Jones v. Weaver, 374 So. 2d 1175,
1177 (Fla. 1st DCA 1979). Roy alleged Appellant
breached by failing to account and failing to provide
yearly accountings. R: 1111-1113. These allegations
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were sufficient for the trial court to hear testimony
about the check. R: 6252-6253.

Even if this Court determines it was not sufficiently
raised in the pleadings, an issue is deemed to have
been tried by consent if there is no objection. Paul
Gottlieb & Co. v. Alps South Corp., 985 So. 2d 1, 5 (Fla.
2d DCA 2007). The Southern Oaks check was relevant
to prove the amount of Trust assets available to pay
expenses, when calculating Roy’s damages. Appellant
was cotrustee at the time she received the check, and
the evidence proved that Appellant did not account for
the check. R: 5694, 5793. Appellant never objected
when Roy testified about the check being available to
pay Trust expenses (R: 4655-4657, 4661) or during
Kevin Burke’s cross examination when asked about
the check not being accounted for on the chart of ex-
penses. R: 5694. Appellant, herself, admitted the
check was available to pay Trust expenses and there
was no objection to this cross examination. R: 5943.
The check was admitted into evidence without objec-
tion. R: 2652-2653, 4634-4635, 4655-4656. Appellant
failed to object, the issue was tried by consent, and the
court properly ruled on the issue. Id.

Contrary to Appellant’s assertion that evidence was
blocked from being presented about the Southern
Oaks check, both Appellant and Kevin Burke testified
that Appellant received the check and it was used for
Trust expenses and Myra Wahlberg’s funeral. R:
5779, 5943. The testimony was received without ob-
jection, and the objection was only raised when Appel-
lant attempted to inquire into an irrelevant life-insur-
ance policy of Myra Wahlberg. R: 5780. Roy’s counsel
reiterated that no monetary damages were sought
against Appellant relating to the Southern Oaks
check but it related to the Trust account. R: 5781.
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Roy’s counsel also argued in closing the relevance of
the check was that it was available to pay Trust ex-
penses when calculating Roy’s damages and there was
no objection. R: 6252-6253. Of note, Appellant’s evi-
dence claiming that the Southern Oaks check received
in April 2011 was used for Trust expenses is incon-
sistent with Appellant’s assertion that she had to bor-
row money from her husband to pay the real-estate
taxes three months later because there was no money
in the Trust. R: 2110, 5779, 5814.

Failure to conduct an analysis on making the prop-
erty productive

As stated previously, a matter need only be suffi-
ciently alleged in the pleadings for the trial court to
hear testimony on an issue. Jones, 374 So. 2d at 1177.
Roy alleged Appellant breached by failing to accept
the $1 million offer and failing to rent the property to
generate income while incurring extensive expenses.
R: 1013-1014. The matter was sufficiently pled for
Roy’s expert to opine on making the property produc-
tive.

Roy’s expert opined that if there is no income gener-
ated from real estate, a prudent trustee would deter-
mine if the property could be made productive, such
as renting. Appellant did not object to this testimony
and, in fact, cross-examined the expert. R: 4842, 4887.
Appellant failed to object and preserve the issue for
appeal and is deemed to have tried the issue by con-
sent if the Court finds it was not sufficiently pled. Ail-
lis, 29 So. 3d at 1108; Paul Gottlieb, 985 So. 2d at 5.

The trial court did not error in its finding because
the failure to rent trust property for four years to ob-
tain income for the trust constitutes a breach. Estate
of Feldstein, 292 So. 2d 404, 404 (Fla. 3d DCA 1974).
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Although Joe Bell testified he prefers the property va-
cant to effectuate a sale, the testimony of the realtor
1s not the standard of a prudent trustee. Further, Ap-
pellant’s own actions contradict her argument on ap-
peal because she had family and guests stay at West-
moreland, and she had eventually rented West-
moreland in 2016. R: 2170-2172, 4666-4668. Finally,
even if an error occurred in finding it constituted a
breach, it was harmless because Roy was awarded the
value his share would have been in August 2013 if Ap-
pellant had not rejected the $1 million offer. The
award was based on the $1 million offer, not potential
rental income over the years. Therefore, reversal is
not warranted. §59.041, Fla. Stat.; Rosenson, 377
So. 2d at 750.

Appellant committed a breach of trust by rejecting
the $1 million offer

The trial court’s finding that Appellant committed a
breach by failing to accept the $1 million offer is pre-
sumed correct. Project Development Enterprise v. Elka
Holdings, LLC, 280 So. 3d 504, 506 (Fla. 3d DCA
2019). The finding is given all reasonable inferences
that can be drawn from the evidence, and this Court
is prohibited from reweighing the evidence. Kellar,
257 So. 3d at 1045. Based on the law and competent,
substantial evidence, the finding should be affirmed.

A trustee has a duty to invest and manage trust as-
sets as a prudent investor would considering the pur-
poses, terms, distribution requirements, and other cir-
cumstances of a trust. §518.11, Fla. Stat. A trustee is
required to administer the trust in good faith, in ac-
cordance with its terms and purposes and the inter-
ests of the beneficiaries. §736.0801, Fla. Stat. A trus-
tee shall exercise reasonable care, skill, and caution
in administering a trust. §736.0804, Fla. Stat. The
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failure to carry out the terms of a trust constitutes
breach of trust for which a trustee is liable. Kritchman
v. Wolk, 152 So. 3d 628, 632 (Fla. 3d DCA 2014).

Roy was to be paid within four years of Rene’s death
and Appellant did not pay him. R: 2055. Roy’s receipt
of his share was never conditioned upon the sale of
Westmoreland. R: 2057-2061, 5939. The $1 million of-
fer was received two years into the four-year distribu-
tion deadline. R: 2084. The evidence before the trial
court was that Roy wanted to accept the $1 million of-
fer. R: 4663-4664. Joe Bell, the realtor and listing
agent, advised Appellant it was a “great offer” and rec-
ommended it be accepted. Joe Bell considered it to be
a good selling price considering the condition of the
home. R: 2085, 4737. Attorney Robert Johnson said it
was a “very good offer” and cautioned Appellant on her
duties as trustee. He said: “I am very concerned about
your understanding of your duties as Trustee...you do
not like Roy but you have a fiduciary duty to him as
an equal beneficiary.” R: 2084, 4735.

A reasonable inference is that Westmoreland was
worth no more than $1 million at the time, and the
offer should have been accepted. Appellant had a 2011
appraisal that valued the property at $825,000. R:
5643. Appellant, herself, valued Westmoreland at $1
million at the time she received the offer and contin-
ued to value it at $1 million for the next two years, yet
she called the potential buyers who made the $1 mil-
lion offer “bottom feeders.” R: 2661-2663, 4665. The $1
million offer came after Appellant had rejected three
offers from buyers ranging from $500,000.00-
$800,000. R: 2105, 4781. Appellant decreased her
opinion of Westmoreland’s value in April 2016 to
$882,000. R: 2821. Appellant rejected the “as 1s”/no
contingencies/no inspection offer in documentary
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stamps alone were not competent, substantial evi-
dence to support a finding of breach. Ortmann in-
volved the buyer “flipping” the property after the trus-
tee sold it, and the beneficiaries mistakenly believed
the trustee sold it for the higher “flipped” price. The
case does not hold that a finding of breach will be re-
versed if the property sold for more than the listing
price. Id. at 40-44.

Appellant seeks to be applauded for the ultimate
sales price, but there is no caselaw that excuses Ap-
pellant’s breach based on the property selling above
the listing price almost a year after the four-year
deadline for Roy to be paid. Appellant, herself, de-
pleted the net sales proceeds from $1.2 million to
$525,000, so Roy never benefitted from the higher
sales price. R: 2108-2174, 2957, 4768-4770. Appellant
did not comply with the terms of the Trust, violated
sections 518.11, 736.0801, 736.0804, Florida Statutes,
and 1s liable for breach. Kritchman, 152 So. 3d at 632.
The trial court’s findings and conclusions of law
should be affirmed.

Appellant was not entitled to trustee fees

A party cannot assert error on appeal for a ruling
the party invited the court to make. Fuller, 683 So. 2d
at 65. The issue of trustee fees was not in Appellant’s
pleadings, but she requested fees at trial. Appellant
invited the court to rule on the issue and she was un-
successful. Under the invited-error rule, Appellant
cannot ask the court to rule on trustee fees and then
complain when the court finds that Appellant commit-
ted a breach for actually taking a trustee fee in the
hopes of more money in the future knowing the prop-
erty was in significant disrepair and the dock needed
to be rebuilt. Most alleged expenses were incurred af-
ter August 2013. R: 5704-5706, 5953-5954.



118a

Appellant quickly rejected the offer, did not obtain
any updated appraisals or comparative market analy-
sis, did no cost-benefit analysis of the offer with the
anticipated costs to maintain the property, did no cap-
ital-expense repair analysis compared with the ex-
pected return on sale, did not analyze the offer with
market conditions, and did not negotiate or make a
counteroffer. R: 3161, 4665-4666, 4739- 4741, 5700,
5949, 5952-5953, 5696, 5702. Appellant did not know
the amount of expenses she had spent up to that point,
but she knew significant capital expenditures would
be needed. R: 4778, 5953. Appellant knew West-
moreland was in deteriorating condition. R: 5953.

Roy’s expert testified that upon receiving the $1 mil-
lion offer, a prudent trustee—two years into the four-
year distribution deadline—would re-appraise the
property or obtain a market analysis. The prudent
trustee would analyze the terms of the offer and bal-
ance it against the distribution deadline and cost to
maintain the property to determine to accept, reject,
or make a counteroffer. The prudent trustee would ob-
tain a comparative market analysis and consider the
time horizon for payment and take into consideration
the “as is” nature of the offer. R: 4843-4847.

The expert testified that a trustee cannot hold on to
property after the four- year deadline in the hopes of
receiving greater value. R: 4848. The expert opined
that Appellant fell below the standard of care in ad-
ministering the Trust by not making Roy’s distribu-
tion within four years, not prudently administering
the Trust, failing to administer the Trust in good
faith, failing to analyze the $1 million offer, failing to
consider the terms and purposes of the Trust, and fail-
ing to act as a prudent investor among other breaches.
R: 4857-4859. He further opined that a prudent
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trustee would make a counteroffer if the decision was
made not to accept the offer. R: 4844-4845, 4895.

In no way does Ortmann v. Bell, 100 So. 3d 38 (Fla.
2d DCA 2011), hold that a trustee is not liable for
breach of trust if a property sells above the listing
price. Id. at 39. This was not the holding or any issue
decided in the case. Ortmann also did not involve a
trust with a four-year distribution deadline. Rather,
this Court held that documentary stamps alone were
not competent, substantial evidence to support a find-
ing of breach. Ortmann involved the buyer “flipping”
the property after the trustee sold it, and the benefi-
ciaries mistakenly believed the trustee sold it for the
higher “flipped” price. The case does not hold that a
finding of breach will be reversed if the property sold
for more than the listing price. Id. at 40-44.

Appellant seeks to be applauded for the ultimate
sales price, but there is no caselaw that excuses Ap-
pellant’s breach based on the property selling above
the listing price almost a year after the four-year
deadline for Roy to be paid. Appellant, herself, de-
pleted the net sales proceeds from $1.2 million to
$525,000, so Roy never benefitted from the higher
sales price. R: 2108-2174, 2957, 4768-4770. Appellant
did not comply with the terms of the Trust, violated
sections 518.11, 736.0801, 736.0804, Florida Statutes,
and 1s liable for breach. Kritchman, 152 So. 3d at 632.
The trial court’s findings and conclusions of law
should be affirmed.

Appellant was not entitled to trustee fees

A party cannot assert error on appeal for a ruling
the party invited the court to make. Fuller, 683 So. 2d
at 65. The issue of trustee fees was not in Appellant’s
pleadings, but she requested fees at trial. Appellant
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invited the court to rule on the issue and she was un-
successful. Under the invited-error rule, Appellant
cannot ask the court to rule on trustee fees and then
complain when the court finds that Appellant commit-
ted a breach for actually taking a trustee fee. Id.

A trustee may forfeit fees for committing breaches
or engaging 1in bad faith or misconduct.
§736.1001(2)(h), Fla. Stat.; Ortmann, 100 So. 3d at 45-
46. Appellant invoiced herself a yearly fee. R: 2659-
2663. Kevin Burke testified that he created the in-
voices; Appellant testified she created the invoices. R:
5717-5719, 5955. Although Appellant asserts in her
Initial Brief that she did not actually take a fee, Ap-
pellant’s chart of expenses shows approximately
$60,000 was paid in trustee fees on September 16,
2016 for “Trustee fees 08.2015-07.2016” and “Trustee
fees 08.2016-07.2017.” R: 2173, 5944. Appellant’s own
document shows she paid herself a fee. The compe-
tent, substantial evidence supports the trial court re-
fusing to award a trustee fee and finding it a breach
for Appellant to invoice and pay herself trustee fees.
McCormick, 118 So. 3d at 987. Finally, even if an error
occurred, it was harmless because no damages were
awarded to Roy for this breach. Therefore, reversal is
not warranted. §59.041, Fla. Stat.; Rosenson, 377 So.
2d at 750.

Asserting an ownership interest in Trust assets is a
conflict of interest

A trustee has a duty to act impartially, in the inter-
ests of all beneficiaries, and administer the trust as a
prudent person and in good faith. §§518.11, 736.0801,
736.0802(1), 736.0803, 736.0804. A trustee shall ad-
minister the trust solely in the interests of the benefi-
ciaries. §736.0802(1), Fla. Stat. A trustee’s transfer of
trust assets to herself is a conflict of interest.
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§736.0802(2); Brigham v. Brigham, 11 So. 3d 374,
382-386 (Fla. 3d DCA 2009); Bailey v. Leatherman,
615 So. 2d 810, 811 (Fla. 3d DCA 1993).

Roy’s expert testified that it is a conflict of interest
to assert an ownership interest in Trust assets and
that a prudent trustee would either resign, seek court
approval, or obtain beneficiary consent. R: 4850, 4856-
4857, 5724-5725. He opined that it was a conflict of
interest for Appellant to claim a 20% ownership inter-
est in the Trust asset. R: 4860. The competent, sub-
stantial evidence supports the trial court’s findings
that Appellant breached, while serving as trustee, to
assert an individual ownership interest in the Trust.
Further, even if an error occurred, it was harmless be-
cause no damages were awarded to Roy for this
breach. Therefore, reversal is not warranted. §59.041,
Fla. Stat.; Rosenson, 377 So. 2d at 750.

II1. Appellant was not denied any due process rights.

Maura Lee Wahlberg, individually, did not timely
appeal any of the judgments entered on July 2, 2019,
November 1, 2019, and November 19, 2019 that are
the subject of this appeal. Appellant appealed only as
trustee. R: 4517, 4535, 5343, 6156. More than three
and seven months after the deadlines to appeal, Ap-
pellant filed a Fourth Amended Notice of Appeal on
February 19, 2020 attempting to add her individual
capacity and changing the caption. The below matters
relating to her individual interests were not timely ap-
pealed and should not be considered.

A. The trial court properly heard Roy’s case-in-chief.

Appellant’s argument solely relates to the finding of
criminal contempt, not the civil trial, and any ruling
on this issue does not require reversal of the Amended
Final Judgment. If the finding of contempt is
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reversed, the award of $450,000 and section 736.1004
attorney’s fees in favor of Roy is not affected.

The right to be present at trial can be waived by a
criminal defendant. Baker v. State, 979 So. 2d 453, 454
(Fla. 2d DCA 2008). Appellant was subject to two or-
ders to show cause that ordered her to appear and she
did not appear the first or second day of trial. R: 1939,
3189, 4595, 4919. Appellant’s actions waived her right
to be present because she decided when she was going
to attend the proceeding, not when a court ordered her
to do so.

While Appellant did not appeal the order denying
her last-minute request to continue, so the issue is
waived on appeal, the trial court did not abuse its dis-
cretion in denying a continuance. Appellant requested
a total of seven, and was granted five, continuances
and one stay during the litigation, several of which re-
lated to her medical condition. R: 282, 292, 726, 770,
804, 807, 825-826, 827, 1234, 1908, 1973-1974, 1983.
Appellant did not have a medical emergency the day
of trial but scheduled medical appointments during a
time that she knew trial was to begin. Appellant’s
medical condition was an issue during the entire liti-
gation, was the subject of prior continuances, and the
trial court would have allowed Appellant to appear
electronically. R: 1973, 4616-4618. She declined. R:
4595, 4919.

The same day Appellant sought the continuance, she
filed her supplemental witness list for the civil trial
and her defense and witness and exhibit list for the
contempt proceeding, which shows she was able to
communicate with her attorney. R: 1995, 2022, 2034.
The next day, even though Appellant did not appear
for the first day of trial, Appellant’s counsel appeared
and cross examined Joe Bell and Kelley Corbridge. R:
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4742, 4860, 4896. Appellant’s counsel also introduced
evidence on the first day of trial. R: 3161-3183. In Feb-
ruary when the second day of trial resumed to accom-
modate Appellant, she still did not appear but Kevin
Burke appeared for the Trust. R: 4919. Appellant’s
counsel re-called Roy as a witness. Roy was Appel-
lant’s witness the entire day, a month after his case-
in-chief testimony in which Appellant would have had
an opportunity to review the transcript. R: 4917-5096.
When Appellant finally showed up for trial in June,
she testified and subjected herself to cross examina-
tion. R: 5792-5931, 5936-6021. Appellant’s actions
constitute a sufficient waiver, and if any error oc-
curred, it was cured by Appellant’s trial participation
and there was no deprivation of her due process
rights.

B. Fraudulent judgments are not entitled to full faith
and credit, and Appellant clearly violated the June 28,
2016 Order.

The Full Faith and Credit Clause does not protect
judgments procured by fraud. Trauger v. A.J. Spagnol
Lumber Co., 442 So. 2d 182, 183 (Fla. 1983). The trial
court found that the Connecticut lawsuit was fraudu-
lent. R: 4478-4479. Therefore, the Full Faith and
Credit Clause does not support reversing the trial
court’s finding of contempt. Id.

The evidence overwhelmingly showed that Appel-
lant and her husband created the written loan agree-
ment after the Trust received the sales proceeds and
then schemed a fraudulent “friendly lawsuit” to pay
Kevin Burke because they needed the money. Appel-
lant was in Ohio with Roy making burial arrange-
ments on August 15, 2011—two days after Rene’s
death—the day she claims the loan was signed. Appel-
lant’s testimony that she drove home from Ohio to
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Connecticut was not credible to the trial court. R:
4477-4478. Appellant’s brother did not own the build-
ing, where she says the loan was signed, until 2013—
two years later. R: 2938, 2939-2942, 4697-4703.

Prior to receiving the sales proceeds, in Count IV of
Appellant’s initial counterclaim, she sought a judicial
declaration of reimbursable Trust expenses, which is
inconsistent with the existence of a loan. R: 2095-
2096. Appellant routinely stated that both her and her
husband “advanced” money, not that Kevin Burke,
alone, paid expenses under a loan. R: 2064, 2096,
2104, 2664, 2888. If the loan existed, Appellant’s own
charts created during the lawsuit that identified Myra
Wahlberg, Appellant, or Kevin Burke as the “payor”
of Trust expenses does not make sense. R: 2109-2112.
Appellant would not identify “payors” on the chart if
there was a loan. Kevin Burke asserted the loan was
created after he paid real-estate taxes in July 2011. R:
5720. However, Appellant’s chart shows that she paid
the taxes, not Kevin Burke. R: 2110, 5656. Kevin
Burke’s own words refute the existence of a written
loan agreement because he told Roy in a December
2012 email, after the loan supposedly existed, that he
“flipped” $30,000 for the house—not that he lent
money under a loan. R: 2064. Of note, Appellant’s
chart created after-the-fact more than tripled the
amount of alleged expenses, in the same timeframe,
from the amount Kevin Burke told Roy that he had
“flipped.” R: 2064, 2111.

The terms of the loan provided that Kevin Burke
would lend up to $750,000 for five years, yet when he
was seeking a partial reimbursement in 2016, he tes-
tified he was “absolutely, totally illiquid.” R: 2888,
2935. The entire request for a partial reimbursement
of $50,000 is contrary to the existence of a loan.
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Appellant’s first attorney, Doug Bald, testified that he
had not seen the written loan agreement until after
Westmoreland sold, and it was not produced in discov-
ery until after Westmoreland sold. R: 4695-4696,
5484. At no point did Kevin Burke or Mr. Bald discuss
a written loan agreement during the injunction hear-
ing. R: 2858-2897. If the loan existed for $750,000 in
August 2011, Appellant could have paid Roy’s 50%
share by August 2015, but the terms suspiciously
state that the funds could not be used to buy out a
beneficiary’s share in the Trust. R: 2935. Further, if
the loan existed, Appellant would not have demanded
Roy pay half the expenses, and Kevin Burke would
have paid the 2015 real-estate taxes rather than those
taxes being delinquent and paid at closing. R: 2664,
2945.

Appellant paid $2500 to her husband’s attorney who
sued the Trust, and she had no explanation why she
paid him. R: 2953, 5979. Appellant did not obtain a
Connecticut judgment after trial and adjudication.
Appellant never defended the Trust but simply asked
the Connecticut court to approve the agreement be-
tween husband and wife. R: 4771. The Connecticut
judge was not told about the June 28, 2016 Order, and
Appellant never advised nor asked the court in this
case permission to pay her husband. R: 4771, 5740.
The lawsuit was not disclosed to Roy, and Appellant
lied about the amount of money in the Trust during
discovery to conceal the $416,228.23 payment to her
husband. R: 2943, 4706-4707, 4711-4715, 4770.

The written loan agreement and Connecticut law-
suit were a fraudulent end- run around the June 28,
2016 Order because Appellant and Kevin Burke were
in financial trouble. R: 4704. In her own words, she
wanted her husband to get paid “or we were going to
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end up on the street.” “I just want to make sure that
my husband gets what he is entitled to because we are
going to be on the street.” R: 4786. Appellant testified
at trial that her personal home was “mortgaged to the
hilt.” R: 5896. She expressed concern about the Man-
atee County court system and that a “wacko judge”
may not have allowed the reimbursements. R: 4777.

Appellant did not successfully prove her “advice of
counsel” defense. Attorney Doug Bald did not testify
that he advised Appellant to make any reimburse-
ments but that he thought her husband had a valid
claim for a loan. R: 194, 5483-5484. The trial court
found this a significant distinction particularly since
Mr. Bald represented to Judge Williams at the injunc-
tion hearing that his client would not reimburse more
than $50,000. R: 4490-4491. Further, it was Kevin
Burke, not Appellant, who discussed with Mr. Bald
suing the Trust in Connecticut before the Connecticut
lawsuit was filed. R: 5469, 5475-5476. Mr. Bald testi-
fied he had no direct communications with Appellant
about the Connecticut settlement and 95% of his com-
munication was through Kevin Burke, not Appellant.
R: 5469, 5484. The January 12, 2018 email, while ref-
erenced in a pleading, was not admitted into evidence,
and the email was after Appellant paid her husband,
not before. R: 2032, 3665, 5469-5472.

As the trial court stated, “[h]er outrageous, deceit-
ful, willful, self-serving, and mendacious violation of
Judge Williams’ order is uncontroverted. It is the def-
inition of contempt.” R: 4506. “The fact is they did ex-
actly what they told Judge Williams unequivocally
that they would not do.” R: 4491. As such, the criminal
contempt should be upheld, but even if it is reversed,
it does not reverse the Amended Final Judgment or
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Final Judgment for Attorney’s Fees and Costs in favor
or Roy.

1V. The trial court had authority to appoint Roy as
successor trustee.

Courts have wide latitude in remedying breaches of
trust. §§736.0706, 736.1001(2)(j), Fla. Stat. Subsec-
tion (2)(j) provides authority in the court’s discretion
to order “any other appropriate relief” not already
1dentified in the statute. The statute does not limit the
court’s discretion, which shows the broad authority for
a court to award appropriate relief to remedy a
breach. Id.

Appellant was on notice that Roy was seeking to
have her removed. R: 1014-1016. While Roy asked for
an independent trustee, Roy did plead generally for
“such other and further relief as the [c]ourt deems ap-
propriate.” R: 1014-1016. A reasonable inference of
the trial court appointing Roy was to expedite his re-
ceipt of the $450,000 judgment rather than requiring
a third party complete the payment, and the court had
broad authority to appoint him to remedy Appellant’s
breaches. §736.1001(2)(j), Fla. Stat.

Moreover, this Court can affirm a trial court’s deci-
sion if the error is harmless. §59.041, Fla. Stat. Kellar,
257 So. 3d 1044 at 1045. If an error occurred, such er-
ror 1s harmless because Appellant was removed as
trustee. There was no harm in the payments being
made by Roy. The $450,000 has already been paid and
the remaining balance used to pay a portion of the Fi-
nal Judgment for Attorney’s Fees and Costs. R: 4505-
4506, 5328-5330. Any error in appointing Roy was
harmless.

1V. The trial court properly awarded attorney’s fees
and costs.
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A. The trial court’s sanction does not affect the award
of fees under section 736.1004, Florida Statutes.

An appellate court can affirm a trial court’s decision
if there is an alternative basis to justify it or if the er-
ror is harmless. Malu v. Security Nat. Ins. Co., 898 So.
2d 69, 73 (Fla. 2005) (applying “tipsy coachman rule”);
Kellar, 257 So. 3d at 1045. Even if the trial court com-
mitted error, Roy filed and was granted an alternative
motion for fees under section 736.1004, Florida Stat-
utes, for breach of trust. R: 4531-4534, 5328-5330. Roy
has not benefited from the sanction because a sepa-
rate legal basis exists to recover fees even without the
sanction. §736.1004, Fla. Stat.

Further, the law on fees as sanctions 1s not well set-
tled. The only case relied upon by Lamb v. Fowler, 574
So. 2d 262, 263 (Fla. 1st DCA 1991), was Routh v.
Routh, 565 So. 2d 709 (Fla. 5th DCA 1990). The dis-
sent in Routh argued that private individuals are not
benefitted with an award of fees because they are be-
ing reimbursed for assisting in the criminal prosecu-
tion of contempt. Id. at 711. The Fifth District Court
of Appeal must have receded from Routh because it
held in Powell v. Washington, 233 So. 3d 1156, 1157
(Fla. 5th DCA 2017), that attorney’s fees could not be
awarded unless the proper procedure for prosecution
of criminal contempt was followed. The court did not
state that attorney’s fees were inappropriate but that
the proper procedure had to be followed. Id. Thus,
there appears to be recent authority in the Fifth Dis-
trict Court of Appeal to award fees as a sanction for
criminal contempt.

B. The trial court did not abuse its discretion in
awarding all fees.
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A party is entitled to fees in an action for breach of
trust. §736.1004(1)(a), Fla. Stat. Roy alleged in his
pleadings, referenced by case numbers, that Appel-
lant’s breaches included her actions in Rene’s probate
case and violating the June 28, 2016 Order. R: 1013.
While those matters had separate case numbers, Roy
successfully proved that Appellant’s actions in those
cases constituted breaches in this case. Appellant pur-
sued Rene’s probate case for the sole purpose of Roy
losing subject-matter jurisdiction in this case, which
was a breach. R: 2055, 3099. The probate case was the
reason Appellant was granted a stay in this case. R:
827-835 1001-1002. Roy’s attorney-fee expert opined
that Rene’s probate was inextricably intertwined with
this case and the trial court agreed. The trial court
also stated that the June 28, 2016 Order was a com-
ponent of this case. This case was specifically refer-
enced during the injunction hearing and the June 28,
2016 Order related to the Trust assets, which Appel-
lant paid her husband. R: 2863, 6209, 6222. Essen-
tially, all matters involved and related to the same
case and litigation. Finally, Roy’s timesheets reflect
that the fees were generated on invoices for this case,
not separate matters. R: 6068-6119. Absent a breach
of trust by Appellant, Roy would not have incurred the
attorney’s fees in those cases, which all related to this
trust litigation, and the trial court did not abuse its
discretion in awarding all fees for Appellant’s
breaches that Roy proved under section 736.1004,
Florida Statutes.

CONCLUSION

Appellee, ROY GREVER, respectfully requests that
the Amended Final Judgment, Final Judgment for At-
torney’s Fees and Costs, and Order Confirming
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Removal of Trustee and Appointment of Successor
Trustee be affirmed.
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APPENDIX G
IN THE DISTRICT COURT OF APPEAL
OF FLORIDA, SECOND DISTRICT

Nos. 2D19-2903 & 2D19-4778 (consolidated)

L.T. No. 15-CA-1491

MAURA LEE WAHLBERG, individually and as
Trustee of The Grever-Burke Trust Agreement
u/a/d December 30, 1996, as amended,

Appellant,
V.
ROY GREVER,
Appellee.

Appeal from the Circuit Court for Manatee County;
Edward Nicholas, Judge.

Reply brief of appellant

ARGUMENT

1. The trial court did not perform the trust account-
ing the law required.

A. The trial court did not do an accounting.
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Roy’s complaint sought to “compel a trust account-
ing” in one count and “damages” for alleged breaches
of trust in another. R1012-20. But the damages Roy
claimed were based on the same calculation his re-
quest for accounting required. He sought “the trust
distribution that he i1s entitled to.” R6270; R4622,
4624. And the trial court said its award of $450,000
was Roy’s “share of trust assets.” R5264.

On appeal, Roy disavows the relief he sought and the
trial court awarded. To avoid the law on accountings
and any examination of the trust income he spent and
could not account for, he now argues he didn’t really
seek an accounting and the trial court didn’t have to
conduct one. AB15-18. Roy’s efforts to recast his
claims on appeal fails. As his own brief admits, his
damages were based on the distribution he would
have received under the terms of the trust. AB16-17.
The trial court’s award had to be based on an account-
ing of trust funds. It never performed that accounting.

The trial court’s rulings were also tainted by its mis-
taken belief the trust lacked the funds to pay Roy
when, in fact, it had them. And Roy cannot explain the
court’s failure to follow this Court’s explicit directive
to “hold an additional evidentiary hearing” or “accept
a stipulation” on the actual balance of the trust before
entering an amended final judgment. R5150. Roy con-
trolled the substantial, income producing trust assets
from July 2019 until the amended final judgment was
entered in November, but the trial court prohibited
Maura Lee from questioning him or discovering the
actual balance. R5266-70, 6168-69, 6190-93. Instead,
it took Roy’s word on the balance, released it to Roy,
and entered a judgment against Maura Lee for the re-
mainder. R5329, 6193. The trial court erred when it
failed to follow this court’s directive. See McGlade v.
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State, 941 So. 2d 1185, 1189 (Fla. 2d DCA 2006) (va-
cating order by same judge for refusing to follow ap-
pellate directive).

B. The trial court’s $450,000 award is not supported
by evidence.

Rather than begin by addressing whether the trial
court’s award of $450,000 to Roy was supported by ev-
idence, Roy sidesteps to argue Maura Lee didn’t prove
the payment to her husband of $416,228.23 was for
proper trust expenses. That is neither here nor there.
Maura Lee produced an accounting of all trust ex-
penses from 2011 to 2016 paid by her or her husband.
R2108-74, 3171-73. The total exceeded $416,228.23—
the amount she borrowed from her husband and re-
paid under the Connecticut judgment. R2108-74,
3171-73. But no matter how the evidence on trust ex-
penses 1s viewed, the award of $450,000 to Roy finds
no support in the record.

1. The award does not account for undisputed ex-
penses.

Roy’s theory was that his share of the trust should
be half the amount the trust would have netted in a
2013 sale of the home after expenses, excluding some
travel expenses or ones paid by Myra. R4723, 6368.
There was no evidence the travel expenses were im-
proper, but even if every one of Roy’s arguments were
adopted (despite the facts and law to the contrary),
there 1s still no evidence to support the $450,000
award. In fact, Roy’s brief confirms this. The calcula-
tion on page 20—one he never presented at trial—as-
sumes all legal issues and evidence in his favor but
cannot account for the $450,000 the trial court
awarded without including the Southern Oaks insur-
ance check of $38,000. At trial, Roy disavowed any
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claim to that check. R5781. Roy’s brief even concedes
that “no monetary damages were sought against Ap-
pellant relating to the Southern Oaks check.” AB33-
34.

Roy’s calculation also fails to account for the prop-
erty taxes that would have been paid in a 2013 sale.
Roy says he omitted 2015 taxes from his calculation
because they “would not have existed in a 2013 sale.”
AB20. But 2013 property taxes existed and had to be
paid. Based on the 2013 closing date, a proportional
$9,069 of the 2013 taxes of $12,424 would have been
paid. R2114, 2944-46.

Roy cannot justify the damages awarded by stating
the Southern Oaks check was properly included in the
damages in one part of his brief but conceding in an-
other part that he sought no damages related to the
check. Nor can he omit undisputed taxes that had to
be paid under his theory. Removing the Southern
Oaks check from Roy’s calculation and deducting the
$9,069 in 2013 property taxes results in net proceeds
of $854,374.94, and Roy’s share would be no more
than $427,187.47. The award of $450,000 is not sup-
ported by any competent evidence.

2. The trust owned only an 80-percent interest in the
home.

When Myra and Rene died, the Grever-Burke Trust
owned 80 percent of the property and Myra’s trust
owned 20 percent. R3852-54, 3866-3910. On May 20,
2013, Myra’s trust transferred its 20-percent interest
to Maura Lee and Rene as tenants in common. R3140-
42. Roy does not dispute that because Rene had died,
any conveyance to her was void but the transfer to
Maura Lee was valid. IB35.
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To try to avoid this result, Roy argues the May 20,
2013 deed does not matter. He contends the 20-per-
cent interest that Myra’s trust owned was transferred
into the Grever-Burke Trust before the May 20, 2013
deed from Myra’s trust to Maura Lee and Rene. AB21-
23. Roy stakes his argument on some quit claim deeds
and an order determining homestead rights. Tellingly,
he omits the dates of those documents. Also telling is
that Roy never made this argument in the trial court,
and for good reason. It is refuted by a subsequent
court order and the law.

The quit claim deeds Roy relies on were signed in
January 2013 by the Wahlberg children to transfer
any interest they had in the property to the Grever-
Burke Trust. R3913-29. But the children had no inter-
est in the property at that time; 80 percent of the prop-
erty was in the Grever-Burke Trust and 20 percent
was in Myra’s trust. R3852-54. “[I]t is well established
that a quitclaim deed only conveys such title or inter-
est as possessed by the grantor at the time of the mak-
ing of the deed.” Florida E. Coast Ry. v. Patterson, 593
So.2d 575, 577 (Fla. 3d DCA 1992). The children did
not acquire any interest in the property until at least
two months later when a March 1, 2013 order ruled
that homestead rights to 20 percent of the property
would vest in the children. R1901-02. The January
2013 quit claim deeds to the Grever-Burke Trust con-
veyed no interest. And no later deeds were executed.

Instead, and in direct conflict with the March 2013
order determining homestead, the same circuit court
entered a later and different order. R3138-39. That
April 17, 2013 order found that Myra’s trust and a
contract among interested persons required Myra’s
trustees to convey the property from Myra’s trust to
her daughters directly. It ordered Myra’s trustees “to
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convey the real property” to “NOREEN S. GREVER
and MAURA LEE WAHLBERG, as tenants in com-
mon.” R3138. That was the basis for the May 20, 2013
warranty deed that transferred Myra’s trust’s remain-
ing interest in the home to Rene and Maura Lee indi-
vidually. R3140-41.

When, as here, there are two conflicting judgments
involving the same rights of the same parties, the one
that is later in time prevails. See Nichols v. Nichols,
648 P.2d 780, 784-85 (NM 1982) (collecting cases). The
later April 2013 order acknowledging Myra’s trust
owned the interest in the property and directing her
trustees to convey it to Maura Lee and Rene controls
over the conflicting earlier March 2013 order deter-
mining Myra’s children had a homestead interest in
the same property. The Grever-Burke Trust owned
only 80 percent of the property.

Roy suggests the ownership of the 20-percent inter-
est was a factual dispute rather than a legal one.
AB21-23. Not so. The controlling documents were not
in dispute. In fact, Roy first filed the deeds, orders,
and related documents and asked the court to take ju-
dicial notice of them. R778-803. The interpretation
and legal effect of the documents is a question of law.
See, e.g., City of Clearwater v. BayEsplanade.com,
LLC, 251 So. 3d 249, 253 (Fla. 2d DCA 2018) (inter-
pretation of deed presents legal question); Tubbs v.
Mechanik Nuccio Hearne & Wester, P.A., 125 So. 3d
1034, 1040 (Fla. 2d DCA 2013) (application of law to
undisputed facts presents question of law). And Roy
does not dispute that his claim against the trust could
only seek his share of what the trust actually owned.

Roy argues alternatively but without citing legal au-
thority that Maura Lee waived this legal issue either
(a) by signing the quit claim deed and contract among
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interested persons before the entry of the April 2013
order, or (b) in her early pleadings. That argument
fails. The April 2013 order and May 2013 deed super-
seded the prior documents and court orders. There is
no evidence Maura Lee waived the rights she received
to the property under the May 2013 deed. And Maura
Lee’s answer to Roy’s second amended complaint
raised the affirmative defense that the trust did not
own 20 percent of the interest in the property. R1044-
45.

Finally, Roy contends Maura Lee “raised this same
issue and lost” in litigation regarding Rene’s probate
estate. AB24 (citing R3148-52, 3155-56). That is incor-
rect and Roy’s record citations do not support his ar-
gument. The probate court ruled Maura Lee lacked
standing and her challenge to the discharge order in
Rene’s estate was time-barred. R3155-56. It also ruled
the probate of Rene’s estate was not fraudulent be-
cause the March 2013 homestead order provided a le-
gal basis to open the estate. R3156. But the probate
court was never asked to rule and did not rule on the
legal effect of the subsequent April 2013 order or the
May 2013 deed transferring the remaining 20-percent
interest in the property to Maura Lee and Rene.
R3145-52, 3155-56. That issue was presented in this
litigation, and the trial court erred when it ruled the
trust owned all the property rather than an 80-per-
cent interest in it.

3. The court did not account for Roy’s personal use of
trust funds.

Roy’s brief does not dispute the trial court found
“discrepancies” in his attempt to account for trust in-
come he received and spent, yet did not take those dis-
crepancies into account when it calculated the amount
due to Roy under the trust. IB37-38; AB 25-27. Roy
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tries to duck the issue by recasting his claims as only
seeking damages and not an accounting. But as
shown, Roy sought both and both counts required the
court to perform the same calculation. The trial court
erred when it failed to address trust income Roy re-
ceived and could not properly account for. II. Breaches
of trust recited in the judgment are unsupported by
law or fact.

Six of the trial court’s rulings are unsupported by
the evidence or the law.

First, the trial court’s finding that Maura Lee had a
duty to perform annual accountings was error because
that duty applies only to irrevocable trusts. See

§ 736.0813(d), Fla. Stat. (2011). The Grever-Burke
Trust 1s revocable.

Roy cites Maura Lee’s initial pleadings to contend
this issue is not preserved. AB30. But in the operative
pleadings, Maura Lee denied Roy was entitled to for-
mal accountings and alleged he orally waived any ac-
counting under section 736.0813. R1019, 1037, 1043.
Roy suggests Maura Lee’s brief is inconsistent when
it states there was no right to a formal accounting but
admits Roy was entitled to an accounting when the
home sold. AB30-31. There is no inconsistency. Roy
and Maura Lee agreed to account for all funds when
the home sold. R1754, 5028, 5070. Roy alternatively
argues the trust was irrevocable. He suggests a trust
can only be “revocable” if it is revocable “by the set-
tlor.” AB31-32. The authorities Roy cites do not say
that and do not involve the circumstances here. The
trust states it can be terminated by “the majority of
representative shares” and that a beneficiary or suc-
cessor in interest like Roy i1s “entitled [to] represent
that proportionate share.” R3. The trust is not irrevo-
cable because Maura Lee and Roy had the power to
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revoke it. And Roy’s expert’s opinion cannot supplant
what the law actually requires. Luckman v. Wills, No.
3D19-453, 2020 WL 4341883, at *3 (Fla. 3d DCA July
29, 2020) (questions of law are “outside the scope of
expert opinion”).

Second, the trial court erred when it found Maura
Lee breached trust by failing to account for the South-
ern Oak Insurance check. As shown, Roy expressly
disavowed any claim regarding the check. R5781. His
argument that this issue was “tried by consent” blinks
reality. He blocked Maura Lee from presenting evi-
dence at trial by stating there was “no relief sought”
regarding the check. R5781.

Third, the trial court’s finding that Maura Lee
breached trust by “failing to make an appropriate
analysis to determine whether renting the home was
a reasonable alternative” has no support in the plead-
ings or evidence. R5347. Roy’s brief admits his com-
plaint alleged Maura Lee breached her duty by “[f]ail-
ing to rent the real property”—an allegation his own
witnesses refuted—but the trial court recharacterized
the claim to “failing to make an appropriate analysis
on renting.” AB34-35. Roy identifies no evidence to
support the trial court’s finding that Maura Lee did
not make an appropriate renting analysis. Unrefuted
testimony from Maura Lee and the realtor Roy called
as a witness showed Maura Lee did make a proper
analysis and was advised not to rent the home while
trying to sell it. R5949-50.

Fourth, the trial court’s finding that Maura Lee com-
mitted a breach of trust when she rejected a $1 million
offer to sell the home is refuted by the terms of the
trust, which Roy does not address. The trust states “no
sale may be made to any entity or person” unless a
“majority of the shares of th[e] trust” approve.” R6-7.
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The plain language of the trust controls. Nelson v.
Nelson, 206 So. 3d 818, 819 (Fla. 2d DCA 2016). The
facts and law Roy relies on are irrelevant given the
trust’s terms.

Fifth, the trial court’s finding that Maura Lee
breached a duty by seeking a trustee fee is unsup-
ported by the law, the pleadings, and the facts. Roy
does not deny a trustee is permitted to seek a fee. In-
stead, he argues Maura Lee’s chart of expenses shows
a fee “was paid.” AB40 (citing R2173, 5944). Not so.
Maura Lee’s chart listed expenses that were paid and
1dentified the person who paid them and from which
account. R2108-74. The chart noted the requested
trustee fee separately and without payment infor-
mation. R2124, 3166. That was consistent with the
unrefuted testimony that no trustee fee was paid, only
requested. R5717, 5868. It is not a breach of trust to
request a fee, and Roy does not argue otherwise. To
the contrary, a trustee like Maura Lee should typi-
cally be awarded some fee for their services to a trust.
See Ortmann v. Bell, 100 So. 3d 38, 45-46 (Fla. 2d DCA
2012).

Sixth and finally, the trial court erred when it held
Maura Lee committed a breach of trust when she
claimed she had an individual ownership interest in
part of the property. As explained, undisputed evi-
dence showed 20 percent of the interest in the home
was never placed in the trust. R3852-54. Roy’s sole re-
sponse 1s to argue that Maura Lee’s claim created a
conflict of interest that required her to resign or seek
court approval. AB41. But that is not the breach the
court found. R5155.

Roy’s fall-back argument is to summarily claim all
the trial court’s errors did not affect the damages
awarded and so are harmless. But as shown, the



141a

damages were not supported by the evidence either.
The trial court’s erroneous view of the evidence and
law not only caused it to blindly accept Roy’s request
for $450,000 in damages but also affected its rulings
on contempt and attorneys’ fees. Collectively harmful
and pervasive errors merit a new trial on all issues.
Manhardt v. Tamton, 832 So. 2d 129, 131-33 (Fla. 2d
DCA 2002). Roy cannot show there is no reasonable
possibility the trial court’s many errors contributed to
its rulings. See Special v. W. Boca Med. Ctr., 160 So.
3d 1251, 1256 (Fla. 2014) (beneficiary of error bears
burden to show there is no reasonable possibility it
contributed to verdict).

III. The trial court erred when it held Maura Lee in
criminal contempt.

A. The court held contempt proceedings in Maura
Lee’s absence.

Without citing any authority, Roy argues the Court
should dismiss any appeal by Maura Lee because her
first notices of appeal referred to her role as trustee
and not as an individual. But Roy admits Maura Lee
filed an amended notice of appeal on February 19,
2020, that clarified her intent to appeal both as trus-
tee and individually. Roy did not object to the amend-
ment. And Roy fails to mention the on- point law that
defeats his argument. Florida Rule of Appellate Pro-
cedure 9.040(d) permits an appellate proceeding to be
amended so that it may be disposed of on its merits
and permits a court to disregard procedural defects
that do not affect a party’s substantial rights. The su-
preme court holds that when a party has received no-
tice that an appeal from an appealable order is in-
tended and no prejudice is shown from any ambiguity
over who is taking it, the dismissal of the appeal is
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error. Milar Galleries, Inc. v. Miller, 349 So. 2d 170,
171 (Fla. 1977). Roy claims no prejudice.

Roy also contends Maura Lee waived her right to be
present at the criminal contempt proceedings because
she failed to appear. AB42 (citing Baker v. State, 979
So. 2d 453, 454 (Fla. 2d DCA 2008)). Baker supports
reversal, not affirmance. Baker holds it is error to hold
restitution proceedings in the absence of a defendant
absent a showing of a knowing and voluntary waiver
of the right to be present. Id. at 454. This Court also
holds that when a defendant represents their failure
to appear is due to a hospitalization and no evidence
contradicts that, a knowing and voluntary waiver is
not shown. Miller v. State, 833 So. 2d 318, 319 (Fla. 2d
DCA 2003). While Roy downplays Maura Lee’s medi-
cal condition, he does not dispute her doctor said her
condition was “potentially life threatening” and re-
quired treatment that prevented her from appearing.
R2049, 4601. Even if there were a willful failure to ap-
pear—and there was not—the remedy is postpone-
ment and a capias, not trial in absentia. Hillsman v.
State, 159 So. 3d 415, 419 (Fla. 4th DCA 2015).

The rest of Roy’s arguments treat this as a civil pro-
ceeding, not a criminal one. No case has been found in
which a court tried a civil and criminal case simulta-
neously, and here the process undeniably confused
both the parties and the court. R5459. It was error to
permit Roy to present his entire case-in-chief on crim-
inal contempt against Maura Lee in her absence.

B. Evidence did not support holding Maura Lee in
criminal contempt.

The trial court’s ruling on contempt improperly
rested on its disputing the validity of a Connecticut
judgment that was entitled to full faith and credit.
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IB46-37. Roy’s only response is to assert: “The Full
Faith and Credit Clause does not protect judgments
procured by fraud.” AB43 (citing Trauger v. A.J.
Spagnol Lumber Co., 442 So. 2d 182, 183 (Fla. 1983)).
But the statement in Trauger is dicta, not a holding.

This Court holds (a) full faith and credit must be
given to a sister state’s judgment unless there was a
lack of jurisdiction or extrinsic fraud; and (b) the issue
is governed by the law of the sister state. In re Estate
of O’Keefe, 833 So.2d 157, 160 (Fla. 2d DCA 2002).
Connecticut law holds that under the law regarding
full faith and credit, a party can only challenge a for-
eign judgment if it is “jurisdictionally flawed” or if the
sister court’s “jurisdiction resulted from an extrinsic
fraud.” Segal v. Segal, 863 A.2d 221, 234 (Conn. Ct.
App. 2004) (emphasis added). Here, all of Roy’s alle-
gations of contempt involved alleged intrinsic fraud—
questioning the evidence presented to the Connecticut
court. That is not a basis for denying full faith and
credit to the Connecticut judgment. See also Baker v.
Gen. Motors Corp., 522 U.S. 222, 242 (1998) (Scalia,
J., concurring) (explaining Supreme Court precedent
holds sister state’s judgments are not “reexaminable
on their merits, nor impeachable for fraud in obtain-
ing them, if rendered by a court having jurisdiction of
the cause and of the parties”). The trial court’s con-
tempt ruling indisputably hinged on its assessment of
the merits of the Connecticut proceedings. That was
error.

Roy’s criminal contempt argument hinged entirely
on the validity of the Connecticut judgment. He does
not dispute that Maura Lee’s compliance with the
Connecticut judgment did not violate the plain terms
of the June 28, 2016 order that only prohibited reim-
bursing Kevin in the absence of a court order. R2857.
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And the flawed criminal contempt ruling contributed
to the trial court’s other rulings.

1V. The trial court erred when it appointed Roy trus-
tee.

There is no dispute the trial court awarded Roy a
remedy he did not seek—his own appointment as a
trustee. R1016, 4444. Roy’s own expert testified that
when a person like Roy has a claim against trust
funds, it presents a conflict of interest for him to serve
as trustee. R4857. Roy claims any error was harmless
because he was ordered to pay himself all the money
in the trust anyway. But as explained, that was error.
Additional harm occurred because Roy refused to ac-
count for the trust funds from July 2019 when he
gained control of them until November, when the
court took Roy’s word for the balance and fashioned a
fee judgment against Maura Lee personally based on
that figure. The order appointing Roy trustee should
be reversed. V. The trial court erred when it awarded
Roy attorneys’ fees.

On-point case law holds a private party cannot be
awarded attorneys’ fees incurred in a criminal con-
tempt proceeding. Fredericks v. Sturgis, 598 So. 2d 94,
96 (Fla. 5th DCA 1992). Roy suggests this case law is
“not well settled” because of the Fifth District’s deci-
sion in Powell v. Washington, 233 So. 3d 1156, 1157
(Fla. 5th DCA 2017). But Powell did not involve a
criminal contempt proceeding. Id. at 157-58. Neither
Powell nor any other case permits a private party to
recover fees for pursuing an action for criminal con-
tempt.

Roy’s fall-back argument claims the fee award is
proper under section 736.1004, Fla. Stat. (2011). But
because the trial court’s award is based in part on an
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unlawful premise, the fee judgment should be re-
versed. Wilson v. Wilson, 827 So. 2d 401, 403 (Fla. 2d
DCA 2002). And the alternative award is also error.
Roy does not mention the law that prohibits him from
recovering fees under section 736.1004 unless those
fees were incurred in the breach of trust action. See
Levine v. Stimmel, 272 So. 3d 847, 848 (Fla. 5th DCA
2019). Nor does he mention the law that prohibits him
from collecting fees incurred in an appeal that were
not authorized by the appellate court. See Bartow
HMA, LLCv. Kirkland, 146 So. 3d 1213, 1215- 16 (Fla.
2d DCA 2014). No case supports Roy’s attempt to cre-
ate an “inextricably intertwined” exception to this
law. And Roy’s assertion that “timesheets reflect that
the fees were generated on invoices for this case, not
separate matters,” AB50, is flat wrong or dissembling.
The invoices detail time spent on the probate proceed-
ings and an appeal, including record review, brief
drafting, and oral argument. R6104, 6109- 11, 6119.
The fee judgment should be reversed.

CONCLUSION

The criminal contempt order should be reversed and
Maura Lee discharged. The amended final judgment,
the order removing trustee, and the fee judgment
should be reversed, the trust assets restored, and a
new trial ordered.



