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QUESTIONS. PRESEWTED

I. BECAUSE THERE IS A CONFUICT AMONG THE UNITED STATES CIRCUIT COURTS OF APPEAL OVER
THIS MATTER, CAN THE SENTENCING COMMISSIONS' COMMENTS TAKE PRECEDENTS OVER THE PUAIN,
STATUTDRILY CONSTRUED UANGUAGE OF THE UNITED STATES SENTENCING GUIDEUINES?

Petitioner Jeees ansvers *No,"

The 6th Circult COA thinks “Yes,®

The U3 Govesrmant anguers %Yes.® -

This US Supreme Court should pesolve the conflict.

II. WAS THE US DISTRICT COURT'S OVER PREOCCUPATION INSTEAD OF PEVITIONER JANES®
POST-CONVICTION REMARTUITATION AND SUBSTANTIAL ASSISTANCE TD THE GOVERNMENT, CONTRARY
T WHAT THIS US SUPREME GOURT HELD IN PEPPERS v UNITED STATES, 562 US 4763 13% S CT
1223 (2011) AND WHAT NUMEROUS UNITED STATES CIRCUIT COURTS OF APPEAUS ALt! AGREE TO?
Petitioner Jemes ensusps “Veg,*

The US 6th Circult COA believes "No,® .

The US District.Court opinicned "No,"

Ths US Govarmment ansuered "No,"

This US Suprese m::t should enswsr the question,

IIT. CAN TME US DISTRICT QOURT, CONTRARY TO WHAT THIS US SUPREME COURT HELD IN ALVEVNE
v UNITED STAFES, 570 US 99; 133 S CT 2151 (2013), UMMRDLY DEPART PROM PETITIONER
JAMES! 70-87 MONTHS RECOMMENOED GUIDELINE MINIMUM SENTENCE TO 108 MONTHS BY MAKING AN
INDEPENDENT EINDING OF FACT THAT PETITIONER JAMES DID NOT PLEAD GUIUTY TO AT THE PUEA
Petitioner James mrs ;}lb.“

Tha US 6th Circult COA balieves "Yeg.®

The US District Court opinioned "Vas,®

Tha US Government anguered YYas, ¥

This US Supreme Court should answsr the question,




PARTIES

Craig James is the Petitioner in this certiorari. He is
identified by the Bureau of Prison (BOP) as Craig Schenvisky
James #15508-039, where he is serving his sentence at Talladega
Federal Prison Camp, PMB 2000, Talladega, AL. 35160.

The United States of America, 950 Pennsylvania Avenue NW,
Washington, D.C. 20530, located within the US Department of
Justice and is headed by US Attorney General, Merrick B. Garland,

but is represented by the United States Attorney General Assistant,
Kate Zell, at P.0. Box 208, Grand Rapids, MI. 59501
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IN THE
SUPREME COURT OF THE UNITED STATES

Patitioner
»sgainst-

THE UNITED STATES OF AMERICA

Respondent.

DECISIONS BELOW:

The decision of the inited States Sixth Circuit Court of Appmala (hersafter US
6th Circuit C@) in Unitsd States v Cralg Schenvisky Jsmes, 19-2491 was entsred on
March 22, 2021" and it is accompanying the Petition For e Urit of Cartioreri as A.1.
The US District Court December 19, 2019 judgnment upwardly dspsrting from the Sentancing
Commisaions' USSG minimum -quidsline rangs recommendation of 70 - 87 months {s

[ i f N W= gircins al 'j-"‘- satlpiia mma m mtmarlmg:hm
rovertad fron thsly filing & motian far rehearing uen: 1. His trial/éppellate careel dichit Mottty Hin
gn#;ﬂ'm?‘hld;e, .%m{umw,mmianmmmmzz,m,wman.a;
» The Bureas of Prisos (HF) deliberately delaying in trenemitting ticrer James' legal in retaliation
nglﬂmkréss' ot : = ‘ hm

crer Jares ues infected with Covid19 Wireelf; 5, (vid-19 oversll total drpect on postal  ard
q:mati.mc?theﬂ(}". Fbﬁ.ﬁm:h!m'mﬁmal mwammmmma&snmmmmagnﬂ
w(@m.aﬁﬁ)qdmﬂmfogmmﬂls OF TIE (merked here as A.6) to file thet mtion for the

- CAUSE? reasons. hereto rumbared 1 - . Those motiors uwere dended summerdl
th:lerk'mlﬂyﬂ',m;mmﬂsim is marked here as A.7, v wh terig by e 6th
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- sccomanying as A2, The Sentencing Transcript from UNITED SYATESv CRAIG SCHENVISKY

JAMES, 1:18-CR-167 befora US District Court judge Pasul ., Malonsy P25197 is
accompenying and marked as A,3,

JURISDICTION:

The judgment/ardsr/opinion of the US 6th Circuit COA was entered on March 22,
2021, which wes an ORDER/JUDGMENT/DPINION denying Pstitioner Craig S. Jemes' appssl of
the US District Court's Decembsr 11, 2019 unlswful and shusive upuwsrd departurs from
the the Sentencing Commissions' recommended minimum guidelgins rengs of 70 - 87 montha.

The March 22, 2021 JUDGMENT/ORDER/UDPINION of the US Sixth Circuit Court of Appsals

conferred jurisdiction on this United Statss Supreme Ceurt pursuent to 28 USC § 2101; S
Ct. R010. '

CONSTITUTIONAL! AND STATUTORY PROVISIONS INVOLVED:

This case involves thas United States Constitution VIII Amendment, which providass
ir pertirent part:

VLTI AMEWDMENT

"Excessive bail shall not be required...nor crusl and unusual punishments inflicted."

In addition this case involves the language of 18 USC § 1307, which states in
partinent part:

18.USC.§.1307(a) (1) (R)(b) (1) (c

*The pravision of ssctiona 1301, 1302, 1303, and 1304 shell not apply to --

(1) an advertisement, list of prizes...concerning a lottery conducted by a State acting
undar the authority of State lay which is --

(R) containad in a publication published in that state or in a State which conducts
such lottogx... '

(b) The provisions of sections 1301, 1302 and 1303 shall not apply to the.,.mailing --

(1) to addressas within a State of...tickets or material concegning a lottery which is
conducted by that State acting undsr the authority of State law

(c) For tha purposes of this section (1) "State" means a State of ths United States.,."
This case involvas the language of 18 USC § 3553(e), which states in pertinent

"Upon motion of thea Gevernment, the district court shall heve the authority to impose @
santence below 2 level esto_blishad by stetuts as a minimum sentence es to reflect a

e mnn e T .~-~-*"M”““‘ """""""""""""""" plaving by ary person in Michigen are Const, 1963,
Article TV § 41 and Michigen Dovplled Uas (M) 432,25,

2



: 3
defendant's subatantial sssistance” in the...prosscution of snother parson who has
committed an offense, 8 e n!:.ll;“"t
. o

This case also involves the languages of 18 USC § 3553(a) (1)-(4) (b)(1), which
states in pertinent part:
18.USC.§.3553(=) (1) (b 1

"(a) Factors to be considersd fn imposing a sentence. -- The court shall impose a
sentance sufficient but not greater than necessary, to comply with the purposes sst
forth in peragraph (2) of this subsection. The court, in determining the particular
sentence to be imposed, shall consider --

(1) the nature and circumstances of the offanse and the history and characteristics of
the defendant; |

(2) the need for the sentence imposed --

(A)a to reflect the seriousness of the offenge, to promote respect for the law, and to
provide just punishment for the offanse;

(B) to afford adequate detsrrence to criminal conduct;

(C) to protect the miblic from further crimes of the defendant; and

(D) to provide the defendant with needsd sducation or vocational treining, medical
c‘r‘..’.

(3) the kinds of sentences availabls

(4) the kinds of sentences sentencing r sstablished for --

(R) the mlicabh category of ‘ofTense cuﬁed by the aspplicable category of
c(la;’endant as set tforth in the -

i) issued the Ssntencing oo

(b) TooTEcatton S ST T Tt o somtonce - ~

(1) In genersl - Except ss provided in paragraph ( 2), the court shall impose a sentence
of the kind, and within renge, referred to in subsection (a)(4) unless the court fiods

that thers sxists an aggrevating or mitigating circumstance of e kind...not adequataly

- into conslderation e Sen ng Lommission in formulating thes guidelines
that should result in a sentence different from that described. In determining whather

.sa‘_:ircunatme was a&gmlg taken into consideration, the court shall considar only

XX 2

Consequently this case involves the language of 28 USC § 994(n)(h), uhich state
in sariatim: |

28-058.2-99&!!:“2!

"(n) The Commission shall assure that the guldelines reflect the general
appropristenass of imposing a Yousr sentence then would have otherwise be imposed,

-
~

rubdhmsﬁﬂymﬁaﬂmaaﬁmm.

e T T ™0 PP 4 1 e % e e

o~ o

Regorac.c - »>|’e :ﬁ. '

uidtife, 551 8&:127 S‘Dt. (. "lhgressd:an o impoee discretionless cbligation,”

Uopez v Davis, 531 LS 230, 241; 121 S Ct 714 (20m),

be imposed in asccordance with the




‘ including a sentence that is lowsr than that established by statute as a minimum
sentencs to taks into sccount a defandantls substantial sssistance In the investIgation
ar prosecution of anothsr person who has commltted an offanae,n

“(h) The Commission shall assure that the guidslines specify a sentence to term of
imprisonment at or nsar ihe maximum term authorized for catagories of defendents in
which the defandant Is elghtasn yeers old or older and --

(1) has been convictad of a felony that is --

(R) a crime of violence; or

(B) an offensa described in section 401 of the Controlled Substance Act (21 U.S.C.
841), sectisns 1002(a), 1005, and 1009 of the Controlled Substances Import and Export
Act (21 U.5.C. 952(a), 955 and 959) and chapter 705 of title 46;: and

(2) has previously besn convicted of two or more prior felonies, eech of which is--

(R) a crime of vinlance; or

(B)) an offense described in saction 401 of the Controlled Substance Act (21 U.S5.C.
8“1 ‘.0”

This case involves the language of 21 USC § 851, which states in pertinent part:

21.UsC.$.851(a) (1
"(a) Information filed by United :
(1) No p;rsnniw stands convictsd of an offense undar this part shall be sentsnced to
increase shoant by resson of gne or more prior convictions, unless,..before ent
of a plea g? ggﬁfx, the United 5States attornsy files an Information wifh the cnﬁ
Tend serves a copy of such information on the person or counsel for the person) stating
in writing the previous convictions to be relied upon.
(2) An information may not bhe filed under this section if the increased punishment
which may be imposed is imprisonment for a term in excsss of thres yaars unless the
person either waived or was afforded prosecution by Indictment for the offenss for
which such increased punishment may be imposed,"

In addition and finally, this case involves the lanquage of the United States
Sentencing Guidelina 4B1.2(b), which states in pertinent part:
USSG.4B1 .2(b)

"(b) The term ‘controlled substance offense' means sn offense under federal or state
law, punishable by imprisonment for a tarm exceeding one yesr, that prohibits the

B posssaslon oF & SonCRTIaT sube e e o o ooy ea. - F
distribute, or dispense.”
STATEMENT OF THE CASE

Petitioner Craig James was involved in » conspiracy to distribute and possass
with Intent to distribute cocasine and cocaine base from late April, 2018 to May 24,
2m8. (Appendix A.3, Pp. 15, 25). On May 24, 2018 Petitioner Craig James and 26 other

co-defendents wers indicted for conspiring to distribute and possass with intent to

distribute cocaine and cocaine basa,




Follouing Petitionar Craig James' errest he immadiataly cooperated with law
enforcement., In February, 2019 Petitionsr Craig James pled guilty to the conspirscy to
distribute cocaine, Following his guilty plea, on October 31, 2019 Craig James offared
his substantial essistance to the Government in the prosecution of others by testifying
ageinst four codefendants, That substantial assistance was acknowledged [See Appendix
A.3, Pp. &, 10, 13-14, 24-25) as significant and neaded by the Government to prosecute
four higher level drug dealers, but without any real benefit sentence wise for
Petitionsr Craig James in spite of the language and intent of 18 USC § 3353(e) and 28
ust § 994(n).

In the intarim of time betwesn Craig James' February 2019 guilty ples and
testimony againat four (4) codefsndants on October 31, 2019, the United States Sixth
Circuit Court of Appmals (hereafter US 6th Circuit COA) ruled in United Statas v
Jaffray Havis, 927 F3d 382 (6th Cir, 2019) that any inchoate offense or conspiracy did
not fit the definition of a cantrolled substance offense as meant by USSG § 481.2(b)
and could not be used ta sentence a defendant (here Petitioner Craig James) as a Carser
Offender subject to the language of 28 USC § 994(h). Of great import, the date of that
dacision of the US 6th Circuit COA -- a law of tha US Sixth Circuit jurisdiction -- is
Jdune 6, 2019, On June 6, 2019 Petitioner Craig James' Presentence Invsstigation Report
(See, Appendix A.8) erroneously {not in acknowledgment of the United Statas v Havis,
927 F3d 382 (6th Cir. 2MM9) decision] miscalculated Petitioner Craig James' total
offense level at 34 end criminel history at level VI with a Guideline range of 262 to
327 months based on the mistaken belief Petitioner Craig James' conviction mede him a
Career Offender subject to the language of 28 USC § 994(h).

Further, the Goverrment's USSG § 5Kt.1; 18 USC § 3553(e) Motion To Downwardly
Depart was made on November 11, 2019 (See, Appendix A.9), five months after the United
States v Hevis, 927 F3d 382 (6th Cir. 2019) decision, in spite of the Govermment's
later contentions that had it known the 6th Circuit COA was going to rule the way itl“
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did in Havis it would not have mada the § SK1.1; 18 USC § 3553(e). That lack of
knouledge about Havis wes the Government's repeated unreasonable and illogical
contention. at aentenging as ta why the US District Court should not sentence Petitioner
Craig James to the 70 - 87 months that the USSG recommended as the minimum range for
sentenca, See, Appendix A.3, ST, Pp. 9-11, 23-24). with sll of the judicial resources
in world at their disposal, intsrnet access, manpower et al the Goverrment has yet to
explein why five (5) months aftar tha 6th Circult COA decision was made and became tha
law of the 6th Circuit the Government still didn't know about it when it was making its
§ SK1.1; 18 USC § 3553(e) MOTION TO DOWNWARDLY DEPART due to Petitioner Jsmas'
"substantial asa:lafatu:a“ in the prosecution of four (4) other higher level drug dealing
kingpin defendants,

On December 19, 2019 Patiticner Craig James was brought before the US District
Court for sentencing, Aga_in (this is eixth months/a half year later) the Goverrment
requast the District Court to grant their § 5K1.7; 18 USC § 3553(e) Motion To
Dowrnwardly Depart dus to Craig Jamea' substantial assistance in the prosecution of
oﬂsers wle claiming all the time to not having any knowledge about the United States

v Hevis, 927 F3d 382 (6th Cir. 2019). Appendix A.3, Pp. 911, 23-24, The US District
Court granted the Government's § 5K1.1; 18 USC § 3553(e) Downward Departure Motion on
Decamber 19, 2M9, while in fact ecknowledging that the Havis decision precluded
Patitioner Craig James from being sentsnced ss Career Offender, subject ta the
sanctionas of 28 USC § 99u(h). Housver, both the Government and US District Court
decided that Pgtitiom: Jemes should ba punished as a Carger Offender daspits what
Havis saya and in spite of the fact that the Government never filsd a 21 USC § 851
Information or Indictment, They both noted that "ifn Craig James "is not a technical
Career Offender as the term is defined in the Guidelines and as interpreted by
appe 1late courts, he cutsinLg has made a carser out of selling drugs,.*®

For that reason the Government requested the US District Court impose a sentence

6




~ within the Guideline range of 140 to 175 months imprisorment, esserting that is what

Patitioner Craig Jamea‘' guidsline range would have been had he been scored as a Career
Offender, after including a six-lavel reduction under USSG § S5K1.1. The US District
Court upwardly departed from the 70-87 months recommended guideline minimum sentence
range to 108 months "due" to Craig_ James' "prior criminal conduct, as it relates to
"drug dealing." The US District Court made it clear that it felt "up to now, he has not
managed to absorb the full lessons of prior convictions." The irony being the US
District Court agresd Petitioner James had done & 360° turn about (Appendix A.3, p.
25), was working, going to school, doing substance abuse treatment (Appendix A,3, Pp.
18-20, 25).

Even though Petitioner Craig James' contrition and campunction was quite evident
where he stated he wanted to he a person that made a difference in the community as
well a.é help younger people not go down the same rosd he had traveled (Appendix A.3,
Pp, 18-21) and the US District Court even acknowledging Petitioner Craig James was
"indeed in a different place” now than when he was involved in the conapiracy and
believad Petitioner James could he & law sbiding citizen, the US District Court
departaed upwardly from the USSG recommendsd minimum sentence of 70 - 87 months to 108
months, by justifying the departure on the grounds that the Govermment would not had
made the 5K1.1; 18 USC § 3553(e) motion to dowrwardly depart from the statutory maximum
if the Government knew Havis was going to be decided the way it was decided. (Appendix
A.3, Pp. 9-11), That's a half a year later after the Havis decision though that the
Gavarﬁmt is purporting to not have any knouledge ebout about Havis when it made the
motion on November 11, 2019, five months after the Havis decision (Appendix A.9) and on
pacember 19, 2019 whan the Government asked the US District Court to grant the 5K1.1;
18 USC § 3553(a) mtion six (6) months aftar the Havis decision.

The US District Court's only basis for the upwerd departure wes that Craig James
had priors that couldn't be used to make him subject to the Career Offender punishments
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" under 28 USC § 994(h) so it was compensating for that by sentencing him "at or near"
the minimum he would have received were 28 USC § 954 (h) applicable, though it's couched
undar the guise of 18 USC § 3553(a) without any regard for the remainder of 18 usc §
3553(a) (b)(e) nor the language of 28 USC § 994(h)(n).

Petitioner Craig James appealed the US District Court upward departurs from his
peconmended minimum guideline range of 70 - 87 months to the US 6th Circult COA. The US
6th Circuit COA found that bacause the PSIR ( Appendix A.8) was miscalculated by giving
Craig James a guideline range of 262 to 327 months, as if he were actuslly being
sentenced as a Career Offender pursusnt to 28 USC § 994(h), no error occurred, Appendix
A1, p.t. The US 6th Circuit COA found the US District Court's unjustified, statute
viclative and abusive upward departure was ressonable. Appendix A.1, Pp 5-6, 10,

The 6th Circuit COA panel also found that the US District Court could ignore
Alleyne's principles by upwsrdly departing from the "statutory Guideline minimum
recommended rangs of 70 - 87 bacause during Patitioner James' substantisl assistance to
the Government when he testified on four (4) codefendants and ot Sentencing (Appendix
R.3, p. 16) he admitted that due to his own drug dependency from a gun shot wound he
hed been basically a street level drug dealer on and off for his entire 1life that some
how constituted a confession or admission to an element of his conspiracy crime to the
degree that the US District Court could upwardly depart from the minimum guideline
range based on its independent finding of fact that Petitioner Cralg James had in deed
been a drug dealer all his life and consequently a Carser Offender and subject 28 USC §
994 (h) in epite of whet Alleyns and Havis disapproved of. Apperndix A.1, Pp. 13-14,

However, this March 22, 2021 US 6Gth Circuit COA decision did reach Petitioner
James' hands, due to appointed appellate counsel's negligence (Sse, Appendix A.4) or
the Bureau of Prison (BOP) interference or the covid-19 epidemic (See, Appendix A.6,
Pp. 1-3) until circa May, 2021 (See, Appendix A.%4, Appendix A.6, p. 1), which was two
whole months past the March 22, 2021 6Gth Cireuit COA decieian and impossible for



- Petitioner James to have met the FRAP 40 14 days requirement. Petitioner Craig James
then tried to file his motion for rehearing with suggestion for rehearing en banc out
of time (Appendix A.5) with an accompanying motion for extension of time (Appendix A.6)
wherein explaining and showing he had good ceuse for his tardiness in filing the
motion. The clerk or case menager or en banc coordinator decided never to submit sither
motion to the 6th Circuit COA and just outright returned the pleadings in spite of the
highly unusual covid-19 pandemic having caused rule changes and leniency throughout the
entire United States of Americe on every level, federal snd state, See, Appendix A,7.
BASIS FOR GRANTING CERTIOARAI
Per US Supresme Court Rule (US S Ct, R) 10(a)(c):

f. There is a conflict emong fedaral circuit courts of appesls;

i1, There is a conflict among diffarent panels of a single court of appeals;

iii., There is a conflict between a decision of the United States Supreme Court and a
subsequent decision of a federal court of appesls,

Uong ego in Boag v McDougall, 454 US 364, 368; 102 S Ct 700 (1982) this US

Supreme Court he],;:! ‘what should epply to this particular case before the US Supreme
Court, serving as the basis for granting certiorari even to a Petitioner in pro se or
in propria persona, where that US Supreme Court opinined:
"...u2 must never forget that this Court is not a forum for correction of error...The
Supreme Court is not and pevar has besn, primaerily concerned with correction of errors
in lower court decisions..,ihe Tunction of the Supreme Court is, therefore, to resolva
conflicts of opinion on federal question that have risen smong lower courts, to pass
upon questlons of wlde import under Constitution, lews and tresties of the United
States, and to exercise supervisory pouer over lower federal courts,"

Petitionsr Creig James can only hope the US Supreme Court's word today is as
strong and good as it was in 1982 in apite of him being pro se because the present case
before tha US Supreme Court falls into easch of these categories or reasons alluded to
as a basis for granting certiorari.

A. CONFLICT AMONG THE UNITED STATES CIRCUIT COURTS OF APPEAL OVER WHETHER THE
SENTENCING. COMMISSIONS' COMMENTS TAKE PRECEDENT OVER THE PLAIN, STATUTORILY CONSTRUED
UANGUAGE OF THE UNITED STATES SENTENCING GUIDEUINES '

In the present case the matter comes down to the conflict between what the US 6th
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' Circuit COA's United States v Havis, 927 F3d 382 (6th Cir. 2019) and the US District of
Columbia Circuit Court of Appeals in US v Winstead, 890 F3d 1082, 1091 (D,C. Cir. 2018)
hold when they each opine the Sentencing Commissions' note# 1 comment to USSG §
481,2(b) do not take precedent over the plain langusge of § 481.2(b) verses the US
First Circult Court of Appesls in US v Piper, 35 F3d 611, 617 (1st Cir, 1994); US
Second Circuit Cpurt of Appeals in US v Whitaker, 958 F2d 1551, 1553 (2nd Cir, 1991);
US Seventh Circuit Court of Appeals in US v Adams, 934 F3d 720, 729 (7th Cir. 2019); US
Eighth Circuit Court of Appeals in US v Mendoza-Figueroa, 65 F3d 691, 694 (Bth Cir.
1995); US Ninth Circuit Court of Appeals in US v Crum, 934 F3d 963, 966 (9th Cir. 2019
and the US Eleventh Circuit Court of Appeals in US v Smith, 54 F3d 690, 693 (11th Cir.
1995) all hold about the Sentencing Commissions' comments.

The former two US Circuit Courts of Appeals opine that the language of § 4B1.2(b)
presents a very detallad definition of what a controlled substance is and it plainly
excludes any inchoate offense like attempt or conspirescy. Uhile the latter US Circuit
Courts of Appeals all hold that the Sentencing Commissions' note# 1 comment to §
481.2(b) is within the ﬁroad sphere .of‘ the Sentencing Commission's interpretive
authority and is a reasonable interpretation of the Career Offender guidelinas. The
latter ell contend thaf conspiracy and attempts do not conflict with the language of
thg guideline itself. The former, like US v Havis, 927 F3d 382, 386-87 hold that "the
text of § &»&1‘.2(1:) controls and it mekes clear that attempt (including conspiracy)
géimas do not qualify as controlled substance offenses,." Notably this US Supreme Court
held in Stinson v United States, 508 US 36, 38; 113 S Ct 1913 (1993) that:
"Commentary in the Guideline Manual that interprets or explains a guideline is
authoritative unless it...is incomsistent with or a plainly erroneous reeding of that
guideline," '
B. THE CONFLICT BETWEEN 6TH CIRCUIT COA PANELS

In the present case the United States v Havis, 927 F3d 382 (6th Cir. 2019) panel

is absolutely clear that the language of § 481.2(b) is not raferring to Petitioner
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James' conspliracy offense nor any prior state drug attempt case. The March 22, 2021 6th
Circuit COA panel is in conflict with that decision becsuse it still believas and holds
that Petitioner James' conspiracy offense mades him eligible for the punishment under
the Career Offender 1anguag§ of 28 USC § 994(h) in substantive effects so as to justify
~tha US District Court's upward departure from the minimum guideline range solely on the
basis thgt Pbtixiuner James was a Career Offender (though technically he was not under
Hgvia.and no 21 USC § 851 information nor indictment had been filed by the Government)
due to the conspiracy and the state attempt case.

In eddition, snd similar to this US Supreme Court's holding in Pepper v United
States, 562 US 476; 131 S Ct 1229 (2011), in United States v Uea, 974 F3d 855 (6th Cir.
2020) the US 6th Circuit COA ruled there was too much weight on Uee's criminal history
as that placed by the US District Court on Cralg James' criminal history (making it
serve solely as the basis for the upward deperture). Whatever priors Pstitioner James
had were dafin;taly taken into consideration by the Sentencing Commission according to
the US the Circuit COA in Uee, Petitioner James' case and the lee cese bare strong
similaritias,

The emphasis the US District Court put on Petitioner James' priors uwas
urwarranted and illegal in the sense this was Petitioner James' firat federal crime and
a distinctly different crime from what he had ever committed. Uike with the situation
in Uee, the crime of conviction was different than the crimes that were priors.
Petitioner James' minimum Guideline range, like t'se's, already reflected whether he was
likely to commit a conspiracy again and the need to deter others from doing so. His
minimum sentencing guidelina range of 70 - 87 months alreedy reflected whatever
criminal history Petitioner James had. In United States v Uee, 974 F3d 855 (6th Cir.
2020) the US 6th Circuit QDA,pertinently held:

"In imposing the sentence, the district court placed too much weight on Use's criminal
history...Without question recidivism is an unfortunate aspect of our criminal Justice
system, and it may very well be a concern that is implicated in Uee's case. However, we

Teatronding S This ©o= p povispry quideling rengs,slpeady raflects pio 1dkeliopsof
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reflects correlations of racidivism and patterns of career criminal behavior).®
C. CONTRARY TG WHAT THIS US SUPREME HELD IN AUUEYNE v UNITED STATES, 570 US 99; 133 S
CT 2151 (2013) THE 6TH CIRCUIT COA OPINED THE US DISTRICT COURT WAS JUSTIFIED IN ITS
UPWARD DEPARTURE FROM THE 70-87 MONTHS TO 108 MONTHS BY MAKING AN INDEPENDENT FINDING
OF FACT NOT PUED TQ BY PETITIONER JAMES

Just plein and simple, What the US District Court did (and the US 6th Circuit COA
affirmed) was in substantive effect merely make an independent finding of fact
Petitioner Craig James was a Career Offender and still subject to the 28 USC § 994(h)
language, but couched beneath the guise of 18 USC § 3553(a) in order to upwardly depart
from tha minimum guideline range of 70 - 87 months, The US District Court increased the
penalty for the crime of conspiracy that Petitioner James pled to by making the finding
He was a Career Criminal or Offender, but without any 21 USC § B51 Information or
indictment filed, without Petitioner James actually, as a matter of law, qualifying for
thé extra punishments pursuant to 28 USC § 994(h). Petitioner James did not plead to
being a Career Offender, And Alleyne is not referring to him mentioning his ecriminal
past during sentencing nor at the time he is testifying for the Government on four (4)
qther codefandants, Any penalty that increases the statutory minimum must be either
pled to and found by a jury., In Alleyne v United States, 570 US 99; 133 S Ct 2151
(2013) this US Supreme Court held:

t, by law, that 1ncreases the penalty for a crime is an glement that must
he...p e to by the defendant,”

The US Ath Circuit COA in affirming the US District Court's judgment failed to
comprehend the true remification of the US District Court's actions no matter what
cloek or vell it was concealed under.

CONCLIUSTON

This case befora the US Supreme Court evidences why Superintendent Control must
be exercised over tha US 6th Circuit CDA, who has seemed to become a law unto its own
self mggrdless. There is no way a US District Court's violation of Mitimr Jomes '

VIII Amendmant rights and numerous sentencing laws, laws concerning the right of
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' anybody to play the lottery and that type of US District Court behavior ba affirmed as
reasonable. What relationship did lottery have with the criminal offense? None! Can a
person be treated as a Career Offender when the statutes doss not allow it, case law
does not allow it gnd nn-zi UsC § 851 informetion or indictment ever being filed by the
Government? This US Supreme Court should for once or more regularly give a pro se

Petitioner a fair shake and even chance to vindicate his or her rights and resolve
‘thasa conflicts herein alluded to,

Respectfully submitted

Craiq.S..James.
E;EIQ S. James¥ 15508-039

FCI
P.0. Box 1000
Cressen, Pennsylvania 16630

August 10, 2021
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