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Plaintiff Shakina Ortega (Plaintiff) appeals from a judgment in favor of
'her former attorneys, defendants Higgs Fletcher and Mack LLP (HFM),
Paul J. Pfingst, and Christina Denning (together, Defendants), following the
grant of Defendants’ motion for summary judgment. On appeal, Plaintiff

raises a number of issues and arguments based on her contention that the



trial court erred by deciding the summary judgment motion at a time in the
litigation when Pfingst owed discovery responses and a discovery dispute was
pending. As we explain,'Plaintiff did not meet her burden of establishing

reversible error. Accordingly, we affirm the judgment.

I. FACTUAL AND PROCEDURAL BACKGROUND1
“‘Because this case comes before us after the trial court granted a
motion for summary judgment, we take the facts from the record that was
before the trial court when it ruled on that motion.’” (Wilson v. 21st Century
Ins. Co. (2007) 42 Cal.4th 713, 716-717.) We consider all the evidence in the

moving and opposing papers, except those portions of Plaintiff’s declaration

testimony to which objections were made and sustained,? liberally construing
and reasonably deducing inferences from Plaintiff's evidence and resolving
any doubts in the evidence in Plaintiff’s favor. (Id. at p. 717; Code Civ. Proc.,
§ 437c, subd. (c); further unidentified statutory references are to the Code of

Civil Procedure.)

1 Plaintiff filed, and Defendants opposed, a motion to augment the record
on appeal to include the register of actions from the superior court. (Cal.
Rules of Court, rule 8.155(b)(1); further unidentified rule references are to
the California Rules of Court.) Plaintiff properly identified the register of
actions when she designated her record on appeal; but the clerk of the
superior court failed to include it in the clerk’s transcript, and Plaintiff failed
to notify the clerk of the omission under rule 8.122(b)(1)(F). Thus, we will
deem her motion to be for the correction, not augmentation, of the record on
appeal and grant it. (Rule 8.155(c)(1).) Accordingly, pages 5-12 of Plaintiff’s
October 16, 2020 motion to augment the record on appeal (attached to the
motion as pages “ATT ‘3’ page 1” through “ATT ‘3’ page 8”), which appear to
be a copy of the superior court’s register of actions in this case as of
February 6, 2020, are hereby part of the record in this appeal.

2 Plaintiff does not challenge these evidentiary rulings on appeal.
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A.  The Underlying Federal Court Action: Ortega v. San Diego Police Dept.

In June 2012, Plaintiff’s husband suffered fatal injuries from gun shots
fired by a San Diego police officer. Within a few days, Plaintiff retained HFM
to represent her and her children in asserting various claims against the City
of San Diego, the San Diego Police Department, and the officer who fired the
lethal gun shots (together, the City).

In January 2013, on behalf of Plaintiff and her children, HFM filed a
federal lawsuit against the City, alleging causes of action for: federal civil
rights violations (42 U.S.C. § 1983); discrimination (citing Civ. Code, former
§ 51.7); state civil rights violations (citing Civ. Code, former § 52.1, subds. (b),
(h)); assault and battery (Gov. Code, § 815.2, subd. (a)); wrongful death (citing
former § 377.60, subd. (a)); and negligence (Gov. Code, § 815.2, subd. (a))
(Federal Court Action). Following summary judgment proceedings and a jury
trial in the Federal Court Action, the district court entered judgment in favor
of the City and against Plaintiff and her children in March 2017.

B.. The Preseni Action: Ortega v. HFM

Representing herself, Plaintiff filed the present action against
Defendants in March 2018 and a first amended complaint in August 2018.
Based on a motion for summary judgment or, in the alternative, summary
adjudication filed by Défendants in May 2619, by that time the only
remaining causes of action were for legal malpractice and breach of fiduciary
duty.3 (All subsequent dates are in 2019, unless noted otherwise.)

In the motion, Defendants argued that they were entitled to summary

adjudication of each of the two claims on various grounds. With regard to

3 Plaintiff raises no issues on appeal as to the disposition of any of the
other claims.



both legal malpractice and breach of fiduciary duty, Defendants argued that

Plaintiff could not establish the following elements of each of the causes of

action: breach of duty, causation, and damages. In support of their motion,

- Defendants submitted a memorandum of points and authorities; declarations
from Pfingst, Denning, and one of their trial court defense attorneys; a
request for judicial notice; nine exhibits; and a separate statement of
undisputed material facts.

Approximately a' month later, in late June, Plaintiff initiated written
discovery by propounding to Pfingst and to Denning one set of interrogatories
and one set of requests for admission each. On July 22, with less than a
month before the hearing on Defendants’ summary judgment motion (which
was less than two weeks before Plaintiff’s opposition was due (§ 437c,
subd. (b)(2)), Plaintiff served a second wave of written discovery. It included
a second set of requests for admission to both Pfingst and Denning, and a
first set of requests for admission (genuineness of documents) to Pfingst. As
we explain, post, with regard to the second set of requests for admission
to Pfingst (RFA #2), the parties dispute whether Plaintiff ever served them
and whether Pfingst ever received them.

At an ex parte hearing on August 1—with the hearing on Defendants’
motion for summary judgment noticed for August 16, and her opposition due
no later than August 2—Plaintiff applied for an order to continue the hearing
on Defendants’ motion “in order to conduct additional discovery in order for
Plaintiff to have a sufficient opportunity to oppose the Defendants’ Motion
For Summary Judgment.” In support of the application, Plaintiff testified:
The responses to her first sets of requests for admission were due that day,
on August 1; the responses to her second set of requests for admission

(including thé RFA #2) were due weeks later, on August 26; the motion and




discovery cutoff date was September 13; and “[ijn order to present all the

facts and evidence in my opposition[ to the motion,] it is imparitive [sic] that I
receive the responses to my discovery.” The court granted Plaintiffs
application and continued the hearing on Defendants’ motion to
September 13, the existing motion cutoff date, with “no further
continuances.”4

Plaintiff filed her opposition to Defendants’ summary judgment motion
on August 16, two weeks before the statutory deadline. (See fn. 4, ante.)
Plaintiff argued that there were triable issues of material fact as to:
“whether Defendants owed Plaintiff a duty of care to represent her in the
Wrongful death cause of . . . action of Plaintiff's husband” (in the Federal
Court Action); “Whether Defendants breached their duty of care by failing
adequately represent Plaintiff in accordance with relevant legal standards of
care within the practice of law”; “Whether Defendants’ acts or omissions
proximately caused the injuries and damages to Plaintiff’; and “whether
Defendants failed to provide skillful and competent representation during the
trial ih the [Federal Court Action].” (Sic.) In support of her opposition,
Plaintiff submitted a memorandum of points and authorities; her declaration;
41 exhibits; and a response to Defendants’ separate statement of undisputed
material facts. Significantly, nowhere in the more than 60 pages of materials
did Plaintiff mention either discovery responses or the need for discovery

responses from Pfingst or from Denning.

4 With a new hearing date of September 13, Plaintiff’s opposition to
Defendants’ motion would have been due no later than August 30. (§ 437c,
subd. (b)(2).) According to Plaintiff’s ex parte application, this was four days
after the responses to the RFA #2 were due.
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Defendants replied to Plaintiff's opposition by submitting a

memorandum of points and authorities; a reply to Plaintiff’s response to
Defendants’ separate statement of undisputed material facts; and objections
to some of Plaintiff’s evidence.

Days later, on September 9, Plaintiff filed an ex parte application for an
order shortening time to hear a motion to deem the RFA #2 admitted and for
discovery-related sanctions. Plaintiff supported her application with a
memorandum of points and aﬁthorities and declaration with exhibits.
Plaintiff included the proposed discovery motion and testified: Plaintiff
served the RFA #2 on July 22, Pfingst’s responses were due on August 26,
and as of the September 9 application, Pfingst had not responded to the
RFA #2; September 18, four days later, was the hearihg on Deféndants’
summary judgment motion (and the cutoff for discovery and motions);
without an order shortening time, the first available date for a hearing on her
discovery motion was January 17, 2020; and “If the Court does not grant the
applicaﬁon to shorten the time to notice and hear my motion before both the
trial and the summary judgment hearing, I will suffer irreparable injury.”
Notably, Plaintiff did not describe how she might suffer irreparable injury
without the RFA #2 being deemed admitted.

Later that same day, Defendants filed written opposition to Plaintiff’s
ex parte application for an order shortening time. They presented two
arguments: (1) the ex parte application should be denied, because Plaintiff
did not make a sufficient showing of good cause to shorten time; and, if the
court is inclined to hear Plaintiff's discovery motion, (2) the court should deny
the motion, because “Defendants never received the alleged [RFA #2]

Plaintiff seeks to deem admitted.”



The September 10 hearing on Plaintiff’s ex parte application was
reported. At the onset, the court explained that it was aware of the

September 13 summary judgment hearing three days later. Expressly
stating that it did not know the scope of the RFA #2, the court first sorted out
the cause of the immediate problem: Plaintiff presented signed proofs of
service for the RFA #2, and defense counsel argued that her firm never
received the RFA #2, emphasizing that Defendants had responded to all other
discovefy requests, including those that. Plaintiff served along with the

RFA #2 on July 22. The court essentially believed both sides: Plaintiff

mailed the RFA #2, but Defendants did not receive them.5 The court
explained to Plaintiff: “It would be surprising if a firm like [defense counsel’s
firm] wouldn’t respond to thle] kind of quéstions” like those in the RFA #2;
and, while the court was not prejudging Plaintiff's substantive motion, “if
there was some logistical problem [in] actually ever receiving [the RFA #2],”
- then the court likely “would be very reluctant to grant [the] motion.” The
court then made the following proposal, which was acceptable to the parties:
Pfingst would be given 10 days in which to respond to the RFA #2, and if
either Pfingst could not provide the responses in 10 days or if the responses
were Inadequate, either side could return to court on an ex parte basis—

either Pfingst could request more time, or Plaintiff could request that her

5 “The Court [to Plaintiff]: You're confident you sent them?

“[Plaintiff]: I'm sure.

“The Court [to defense counsel]: You're confident that you never
received them? [] ... [{]

“[Plaintiff]: Yes, your Honor. [Y]... [{]

“The Court [to Plaintiff]: ... Ihave no reason to disbelieve Counsel
that she didn’t get them. I have no reason to believe that you didn’t send
them.”



discovery motion be put on calendar.6 The court’s written order required
Pfingst “to provide [P]laintiff the responses to the [RFA #2] within 10 days.
[T} If necessary, an ex parte hearing should be scheduled to obtain a motion
date.”

Two days later, the court issued a tentative ruling in the summary
judgment proceedings. Without mention of the RFA #2 ex parte proceedings,
the tentative provided rulings on Defendants’ evidentiary objections and
granted Defendants’ motion for summary judgment.

The following day, September 13, the court entertained oral argument
on Defendants’ summary judgment motion. The court first described how it
handled the pleadings that were submitted in support of and in opposition to
the motion and, in the context of the tentative ruling, explained to Plaintiff
that she “didn’t provide . . . necessary evidence” to overcome Defendants’
initial showing. Plaintiff responded with three arguments.

First, Plaintiff argued: “[JJust three days ago . . . you ordered [Pfingst]
to answer [the RFA #2]. So I don’t understand why my case is being thrown
out when there’s still pending [d]iscovery. I thought I was entitled to those|

answers.” The court explained that the discovery dispute and the summary

6 “The Court [to Plaintiff]: ... So that’s what I'm going to do, okay?

“[Plaintiff]: Okay.

“The Court [to Plaintiff]: So you can come back in, and if the answers
are inadequate or whatever, I'll put your motion on calendar beyond the
motion [cutoff date]. You didn’t lose anything . . . today, okay?

“[Plaintiff]: Okay. I just have to wait 10 days?

“The Court: Itake it, when you did those [RFA #2], you wanted
responses to them, '

“[Plaintiff]: Yeah.

“The Court: That’s what you're going to get.

“[Plaintiff]: Okay. [{]... [}

“[Defense Counsel]: Thank you, your Honor.” (Italics added.)
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judgment were different procedures and that, if she believed the lack of
discovery responses prejudiced her ability to oppose the summary judgment

motion, then she was required to set forth such an argument in her

opposition to Defendants’ summary judgment motion.”
Ne_xt, Plaintiff argued that she thought her fee waiver entitled her to a

court-appointed expert attorney—and that she had requested one—but that

she “didn’t really get an answer” to her request.8 The court explained both
that there is a great expense involved in hiring experts and that, in addition
to a lack of public funds, when private parties are involved in a civil dispute
with private issues, the court generally does not help one side with expenses
related to trial strategy.

The final argument Plaintiff presented was: Although Defendants
claim that the City extended a éettlement offer to her prior to the trial in the

Federal Court Action, she denied that Defendants ever communicated any

such offer to her.9

7 Significantly, at no time during the September 13 hearing did Plaintiff
attempt to explain to the court how, if at all, either the RFA #2 related to the
issues in Defendants’ summary judgment motion or Pfingst’s responses might
relate to her opposition to the motion.

8 Although not cited by Plaintiff in her appellate briefing, the record
on appeal contains a July 30 request by Plaintiff for a waiver of fees for
(1) jury-related expenses, (2) subpoenaing a peace officer to testify in court,
and (3) “court-appointed experts.” By order filed August 2 and served
August 7, the court granted Plaintiff’s request for the waiver of only those
fees associated with the jury and the peace officer’s court testimony.
Plaintiff raises no issue on appeal as to the lack of a court-appointed
expert. ’

9 Plaintiff raises no issue on appeal related to whether the City made a
settlement offer in the Federal Court Action.
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The court then adopted its tentative ruling and granted Defendants’
motion for summary judgment, explaining that Defendants had met their
initial burden of presenting evidence that negated elements of each of the two |
remaining causes of action, but that Plaintiff did not meet her responsive
burden of presenting evidence that raised a triable issue of material fact.

The court’s written order granting Defendants’ motion, filed
September 13, went into more detail. After ruling on Defendants’ evidentiary
objections to Plaintiff’s evidence, the court concluded that Defendants met
their initial burden of establishing that there was no triable issue of material
fact due to a lack of evidence of: breach of the standard of care, causation,
and damages. With regard to the standard of care, the court relied on
Defendants’ expert testimony that, in trying the Federal Court Action,
Defendants met the standard of care of a plaintiff’s civil trial attorney in such
a litigation and on Plaintiff’s failure to have provided any expert testimony to
the contrary. With regard to causation and damages, the court ruled that
Plaintiff did not establish that “ ‘but for’ some error on [the] part of the
Defendant[s], the Plaintiff would have received a more favorable result.”
(Citing Viner v. Sweet (2003) 30 Cal.4th 1232, 1241; Thompson v. Halvonik
(1995) 36 Cal.App.4th 657, 661-662 [causation and damages must be proven
to a legal certainty].)

Based on the written order granting summary judgment, the court
entered judgment in favor of Defendants and against Plaintiff in September
2019. Plaintiff timely appealed.

| II. DISCUSSION

Plaintiff represented herself throughout the proceedings in the trial

court and now on appeal. In both courts, the procedural rules apply the same

to a self-represented party as to a party represented by counsel. (Rappleyea
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v. Campbell (1994) 8 Cal.4th 975, 984-985 [“the rules of civil procedure must

appiy equally to parties represented by counsel and those who forgo attorney
representation”].) “The same burdens are imposed ﬁniformly and equally on
all appellants, and self-represented parties are ‘ “held to the same restrictive
procedural rules as an attorney.””” (Burkes v. Robertson (2018) 26
Cal.App.5th 334, 344-345; accord, Flores v. Department of Corrections &
Rehabilitation (2014) 224 Cal.App.4th 199, 205 [“The same rules apply to a
party appearing in propria persona as to any other party.”] .). The fact that a
party is representing herself is not a basis for special treatment that would
be unfair to the other litigants.. (Rappleyea, at pp. 984-985; McClain v.
Kissler (2019) 39 Cal.App.5th 399, 416; see Advisory Com. com., Cal. Code
Jud. Ethics, canon 3B(8).) Thus, to the extent Plaintiff’s self-represented
status contributed to certain procedural and substantive deficiencies in either
court, it does not excuse them or otherwise entitle her to relief on appeal on
the basis that she is representing herself. We acknowledge Plaintiff’s
statement that she “has never asked for any special privileges- because she
was a pro per litigant” and appreciate that she asks only “to be given the
same rights to due process of the law, the same as any other litigant.”

The trial court’s judgment is presumed correct, and Plaintiff (as the
appellant) has the burden to demonstrate reversible error. (Jameson v. Desta
(2018) 5 Cal.5th 594, 609.) Trial court error alone, however, does not entitle

an appellant to relief on appeal. For an error to require a reversal, the

appellant must also establish prejudice (§ 47510) that resulted in a

10 Section 475 provides in full: “The court must, in every stage of an
action, disregard any error, improper ruling, instruction, or defect, in the
pleadings or proceedings which, in the opinion of said court, does not affect
the substantial rights of the parties. No judgment, decision, or decree shall
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“miscarriage of justice” (Cal. Const., art. VI, § 1311) as a result of the error.
(Pool v. City of Oakland (1986) 42 Cal.3d 1051, 1069 (Pool).) A “miscarriage
of justice” may be found on appeal “‘ “only when the court, ‘after an
examination of the entire cause, including the evidence,’ is of the ‘opinion’
that it is reasonably probable that a result more favorable to the appealing
party would have been reached in the absence of the error.”’” (Ibid.; accord,
§ 475.) In this context, “reasonably probable” means “more than an abstract
possibility.” (College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704,
715, italics omitted [professional negligence action].) Prejudice is not
presumed (§ 475), and the appellant bears the burden of establishing it by
explaining specifically how the error caused a miscarriage of justice—i.e.,
how it is reasonably probable that, but for the error, the appellant would
have received a more favorable result (Denham v. Superior Court (1970) 2
Cal.3d 557, 566).

be reversed or affected by reason of any error, ruling, instruction, or defect,
unless it shall appear from the record that such error, ruling, instruction, or
defect was prejudicial, and also that by reason of such error, ruling,
instruction, or defect, the said party complaining or appealing sustained and
suffered substantial injury, and that a different result would have been
probable if such error, ruling, instruction, or defect had not occurred or
existed. There shall be no presumption that error is prejudicial, or that
injury was done if error is shown.”

11 Article VI, section 13 of the California Constitution provides in part:
“No judgment shall be set aside . . . in any cause, on the ground of . . . the
improper admission or rejection of evidence, or for any error as to any matter
of pleading, or for any error as to any matter of procedure, unless, after an
examination of the entire cause, including the evidence, the court shall be of
the opinion that the error complained of has resulted in a miscarriage of
justice.”
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On appeal, Plaintiff contends the trial court erred: (1) in ruling on

Defendants’ summary judgment motion at a time when, according to
Plaintiff, Pfingst owed outstanding discovery responses to the RFA #2; (2) in
failing to deem admitted the requests for admission to Pfingst contained in
the RFA #2; and (3) in granting summary judgment, despite the existence of
triable issues of material fact. As we explain, Plaintiff did not meet her
burden of establishing reversible error, because: (1) Plaintiff did not oppose
Defendants’ summary judgment motion on the basis of any outstanding
discovery, thereby forfeiting appellate review of the issue; (2) Plaintiff never
filed a motion to deem admitted the requests in RFA #2; and (3) Plaintiff did
not present any substantive argument or any application of the law to the
evidence in her opposition to the summary judgment motion, thereby .
forfeiting appellate review of the order granting Defendants’ motion for
summary judgment.

A.  The Trial Court Ruled on Defendants’ Summary Judgment Motion
at a Time When Pfingst’s Discovery Responses Were Quistanding

Plaintiff argues that the trial court erred in ruling on Defendants’
summary judgment motion at a time when she was waiting for and entitled
to outstanding discovery responses from Pfingst. She emphasizes her
compliance with the rules and procedures required for serving the discovery
requests by mail, as well as Pfingst’s failure to comply with similar rﬁles and
procedures for providing timely discovery responses.

However, Plaintiff fails to also recognize that there are rules and
procedures applied in summary judgment proceedings that every party must
follow; and the focus of this appeal is on whether the trial court erred in
ruling on the summary judgment motion when it did, not on the merits of the
discovery dispute. In applying these rules and procedures, we conclude that,

by failing to include in her opposition to Defendants’ summary judgment

13



motion an explanation of the need for the outstanding discovery responses

(and, accordingly, a request that the court deny the motion or continue the
hearing), Plaintiff forfeited appellate review of her argument. That is

because unless the party opposing the summary judgment motion makes a

sufficient showing and request under section 437¢, subdivision (h),12 the
existence of outstanding discovery—even a pending motion to compel
discovery (Roman v. BRE Properties, Inc. (2015) 237 Cal.App.4th 1040, 1056
(Roman))—is not a basis on which to deny (or continue) a summary judgment
motion. Indeed, unless the party opposing the motion timely makes such a
showing and request, that party forfeits appellate review of the issue.

In Roman, for example, at the time the trial court granted the
defendants’ motion for summary judgment, the court had under submission
the plaintiffs’ motion to compel further discovery responses from the
defendants. (Roman, supra, 237 Cal.App.4th at pp. 1055-1056.) Like the
1ssue Plaintiff presents here, the Roman court described the issue before it as
follows: “Because their motion to compel further discovery was still pendihg,
the [plaintiffs] contend the trial court should have denied [the defendants’]

motion for summary judgment under section 437c, subdivision (h), to allow

12 Section 437c¢, subdivision (h) provides in full: “If it appears from the
affidavits submitted in opposition to a motion for summary judgment or
summary adjudication, or both, that facts essential to justify opposition may
exist but cannot, for reasons stated, be presented, the court shall deny the
motion, order a continuance to permit affidavits to be obtained or discovery to
be had, or make any other order as may be just. The application to continue
the motion to obtain necessary discovery may also be made by ex parte
motion at any time on or before the date the opposition response to the
motion is due.”
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more time for discovery.”13 (Id. at p. 1056.) The appellate court disagreed,
ruling that the plaintiffs’ failure to have requested additional time resulted in
a forfeiture of the argument on appeal:

“Although [section 437¢c, subdivision (h)] authorizes the .
trial court to either continue the hearing on the summary
judgment motion or deny the motion to permit the opposing
party to obtain necessary discovery, it was the [plaintiffs’]
responsibility to request such an order and to demonstrate,
either in their opposition papers or in a separate application
filed no later than their opposition papers, that the missing
discovery was required. . . . [The plaintiffs] did neither and,
instead, argued the evidence before the court was sufficient
to defeat summary judgment. Accordingly, they have
forfeited this argument on appeal.”

(Roman, at p. 1056, italics added; accord, Lewinter v. Genmar Industries, Inc.
(1994) 26 Cal.App.4th 1214, 1224 [by failing to seek relief under § 437c,
subd. (h), the appellants “waived any objection to the trial court having ruled
on the summary judgment motion before it decided their motion to compel”];
see generally Delfino v. Agilent Technologies, Inc. (2006) 145 Cal.App.4th 790,
818, fn. 36 [legal theory raised for first time on appeal following grant of
summary judgment motion not considered].)

Here, too, Plaintiff failed to request additional time to obtain the
outstanding discovery responses (and file a motion, if necessary) in her
opposition to Defendants’ summary judgment motion. Thus, Plaintiff

forfeited appellate review of this issue.

13 By contrast, in the present appeal, because Plaintiff had not yet filed a
discovery motion, her argument is one step further removed. She contends
that, because discovery responses were merely anticipated, the court should
have denied Defendants’ motion for summary judgment.
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Even if we were to reach the merits of Plaintiff’s argument, the result

would be no different.

Section 437¢, subdivision (b)(2) requires that an opposition to a motion
for summary judgment “be served and filed not less than 14 days preceding
the noticed or continued date of hearing[.]” Based on the date of the
continued hearing on Defendants’ motion (Sept. 13), therefore, Plaintiff’s
opposition was due no later than August 30. According to Plaintiff’s
presentation in support of her ex parte application to continue the hearing on
the motion, August 30 was four days after Defendants’ responses to the
second wave of discovery, including the RFA #2, were due. However, rather
than waiting for the discovery responses (or Defendants’ default in providing
them), Plaintiff filed her opposition to Defendants’ summary judgment
motion on August 16-—which was 10 days before Plaintiff expected the
discovery responses, and 14 days before her summary judgment opposition
was due. Significantly, nowhere in her memorandum of points and
authorities in opposition to Defendants’ motion or in her response to
Defendants’ separate statement of undisputed material facts did Plaintiff
mention existing discovery requests, outstanding discovery responses,
potential discovery motions, or possible need for a further continuance of the
summary judgment hearing to obtain the outstanding discovery responses.
Very simply, by having filed her opposition to the summary judgment motion
10 days before the discovery responses were due, Plaintiff cannot establish

that she was prejudiced by Pfingst’s failure to respohd to the RFA#2 10 days
later.14 (§ 475.)

14 With regard to potential prejudice, Plaintiff tells us: “The matters
specified in Plaintiff's [RFA #2] were designed to eliminate the need for proof
at trial which is the purpose of requests for admission. The [RFA #2]
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In any event, Plaintiff’s legal argument, had it not been forfeited, does
not persuade us otherwise. Plaintiff relies on a number of cases for the
prbposition that a court should not grant summary judgment unless the
party opposing the motion has been given “ ‘adequate time for discovery.”
(Citing numerous inapplicable federal authorities; we will assume without
deciding that state law authorities are similar.) In the present case, however,
Plaintiff had more than adequate time to conduct discovery prior to the filing
of Defendants’ motion for summary judgment: Plaintiff filed her complaint in
March 2018; and Defendénts filed their summary judgment motion more
than 14 months later in May 2019. The fact that Plaintiff voluntarily chose
to wait until late June 2019 to initiate discovery—i.e., more than a month
after receipt of Defendants’ motion—does not convince us that additional
time was needed to complete discovery. The 14 months that preceded the
filing of Defendants’ motion was “adequate time” for Plaintiff to have
completed whatever discovery she now contends she needed to oppose
Defendants’ motion—a motion that was directed only to Plaintiff's lack of

evidence to support the elements of the causes of action alleged.

specifically concerned the only remaining issues of Plaintiff's malpractice
case. [Record reference.] The effect of these request[s] being deemed
admitted was to remove all issues raised by the summary judgment motion.”
Plaintiff emphasized this issue at oral argument.

Without more, however, Plaintiff forfeited appellate review of her
prejudice argument. (Mireskandari v. Gallagher (2020) 59 Cal.App.5th 346,
371 (Mireskandari) {appellate review forfeited where appellant fails to
“provide any legal argument or citation to authority”]; see rule 8.204(a)(1)(B)
[each point must be supported “by argument and, if possible, by citation of
authority”].) Even if we were to consider the argument, the result would be
no different, because, in order to establish prejudice, at a minimum, Plaintiff
was required to identify which of the 64 requests for admission in RFA #2 she
was relying on to negate which element(s) of which cause(s) of action.
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B.  The Trial Court Did Not Deem Admitted the Requests in the RFA #2
Plaintiff argues that the trial court erred in failing to deem the

requests in the RFA #2 admitted. According to Plaintiff, because Pfingst

failed to timely serve his responses to RFA #2, “the court erred by failing to

hear Plaintiff’s motionl to deem the requests admitted.”1d

Plaintiff’s argument necessarily fails, however, since at the time the
court granted Defendants’ summary judgment motion, Plaintiff had not filed
a discovery motion to deem admitted the requests in the RFA #2. As Plaintiff
explained (in support of her ex parte application for an order shortening time
to hear the discovery motion), in September 2019, after the clerk of the court
gave her a January 2020 hearing date for her discovery motion, she instead
sought an order shortening time to have the motion heard. Very simply,
Plaintiff never filed her motion, Defendants never had the opportunity to
oppose her motion, and the court never had the responsibility to rule on her

motion.

In fact, since Plaintiff had been given a hearing date for her motion, her

displeasure is with the date she was given by the clerk, and her actual
complaint is that the court did not grant her September 2019 ex parte
application for an order shortening time to hear her motion to deem the

requests admitted. However, that is not what Plaintiff is arguing on

appeal; 16 rather, as she emphasized at oral argument, she contends that the

15 Section 2033.280, subdivision (b) provides in part that, if a party fails
to serve a timely response to requests for admission, then “[t]he requesting
party may move for an order that . . . the truth of any matters specified in the
requests be deemed admitted, as well as for a monetary sanction[.]”

16 Nor could she make such an argument. A fair reading of the reporter’s
transcript of the hearing on Plaintiff's ex parte application indicates that,
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court was required to hear her discovery motion and deem the RFA #2
admitted prior to hearing Defendants’ summary judgment motion. Plaintiff
presents no authority for her position, and we are aware of none. To the
contrary, absent circumstances not presented here, the trial court has the
discretion to control the courtroom and its calendar. (Hernandez v. Superior
Court (2004) 115 Cal.App.4th 1242, 1246 [set trial date and reopen
discoveryj D

In any event, even if we were to consider the trial court’s exercise of
discretion in failing to shorten time as Plaintiff had requested, there was no
abuse, since the only reason Plaintiff needed an order shortening time was
that she had waited more than 16 months to serve the RFA #2 that were the
subject of her motion. Plaintiff’s significant delay in initiating discovery does

‘not require the trial court to accommodate Plaintiff’s scheduling of court
hearings on shortened notice.

Moreover—and conclusively—even if we were to assume both that
Plaintiff had filed a motion to deem the requests in the RFA #2 admitted and
that the trial court erred in failing to rule on the RFA #2 motion before '
hearing Defendants’ summary judgment motion, Plaintiff has not
established, and cannot establish, the requisite showing of prejudice. That is
because Plaintiff cannot show that, if the court had ruled on the RFA #2
motion, “ ‘ “it is reasonably probable that a result more favorable to [Plaintiff]
would have been reached.”’” (Pool, supra, 42 Cal.3d at p. 1069.) Plaintiff

assumes, without legal authority, that if the court had ruled on her motion,

when asked by the court, Plaintiff agreed to the court’s proposal, which
eventually became the court’s ruling (that Pfingst must supply the discovery
responses within 10 days and, if necessary, Plaintiff could return ex parte to
schedule a hearing on her motion). (See fn. 8, ante.)
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then the court would have granted her motion.17 Her argument fails to
consider, let alone analyze, any potential defense Pfingst could have
presented to her motion—as we explain next. ,
Even if we were to further assume that Plaintiff could make the initial
statutory showing to have the requests in the RFA #2 deemed admitted,
relief under section 2033.280 is not mandatory just because requests for
admission were properly served and responses were not. Under
subdivision (c), the trial court would have been required to deny the motion
(despite Plaintiff’s showing of proper service of the RFA #2), in the event .
Pfingst had provided Plaintiff with “a proposed response to the requests for
admission that is in substantial compliance with Section 2033.220” at any
time prior to the hearing on Plaintiff's motion. (§ 2033.280, subd. (c); see
St. Mary v. Superior Court (2014) 223 Cal. App.4th 762, 778 [“a responding
party’s serviée of a tardy proposed RFA response that is substantially code-
compliant will defeat a deemed admitted motion”].) Given the showing of
Defendants’ timely responses'to Plaintiff’s other discovery requests, there is
no reason to believe that Pfingst would not have responded to the RFA #2 by
the statutorily extended deadline; but we need not speculate, because
Plaintiff never filed a motion to deem the RFA #2 admitted. '
For the foregoing reasons, Plaintiff has not established that the trial
court erred in not granting her (unfiled) motion to deem admitted the

requests in the RFA #2.

17 Even if we assume that the trial court would have granted a motion to
deem the RFA #2 admitted, Plaintiff still has not shown how such an order
might have affected her opposition to, and the court’s ruling on, Defendants’
motion for summary judgment. As we noted at footnote 14, ante, at no time
has Plaintiff shown, or even attempted to explain, how Pfingst’s responses to
the RFA #2 might have provided a defense to the summary judgment motion.
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Although we could end our discussion of this issue at this point, we are
aware of and fully appreciate that, as a self-represented litigant, Plaintiff
perceived that she was treated unfairly when the trial court failed to grant
her (unfiled) motion. We take seriously such claims of unfair treatment
regardless of the context, even those (like here) where the complainant fails
to provide any example of the trial court’s or counsel’s improper consideration
of financial status. Accordingly, we have independently reviewed the record
on appeal, as augmented and corrected, and have found no indication of any
such impropriety. While we do not know why the trial court asked defense
counsel which law firm she was associated with-—-én inquiry that was
arguably irrelevant to the issue in dispute-—the court was not comparing or
contrasting counsel with Plaintiff. At most the court was comparing or
contrasting counsel’s firm with other law firms. Indeed, at the hearing, the

court expressly explained to Plaintiff that it believed her: “I have no reason

to believe that you didn't send the[ RFA #2].718

C.  The Trial Court Granted Defendants’ Motion for Summary Judgment
Plaintiff argues that summary judgment can be granted only when

there is no triable issue of material fact. While that statement, and many

others in part ITI. of her opening brief, accurately state the statutory and

common law standards, rules, and procedures to be applied in summary

judgment proceedings, Plaintiff's entire substantive argument provides

in full: “Plaintiff contends that Defendants failed to meet their burden of

18  Even if the court had affirmatively believed Plaintiff and disbelieved
counsel, Plaintiff still would not have been entitled to have her (unfiled)
motion—to which Defendants were entitled to file opposition-—heard at the
time of the ex parte hearing. The court gave Plaintiff the authorization to
return ex parte for a hearing date on the motion in 10 days if she believed she
still was entitled to relief.
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showing that no triable issues of material fact existed and they are entitled to

judgment as a matter of law.” By this limited presentation, Plaintiff forfeited

appellate review of the ruling granting summary judgment.

“Although we examine the trial court’s decision [granting summary
judgment] independently [(Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th
826, 860 (Aguilar))], the scope of oﬁr review is limited to those issues that
have been adequately raised and supported in the appellant’s brief” (Lee v.
Kim (2019) 41 Cal.App.5th 705, 721.) In this regard, Plaintiff's burden on
appeal here “ ‘includes the obligation to present argument and legal authority
on each point raised. This requires more than simply stating a bare assertion
that the yudgment, or part of it, is erroneous and leaving it to the appellate
court to figure out why; it is not the appellate court’s role to construct
theories or arguments that would undermine the judgment[.]’” (Ibid.; see
rule 8.204(a)(1)(B) [each point in a brief must be supported “by argument
and, if possible, by citation of authority”].) “One cannot simply say the court
erred, and leave it up to the appellate court to figure out why.” (Niko v.
Foreman (2006) 144 Cal.App.4th 344, 368 (Niko).)

“Where [as here] an appellant fails to present argument or legal
authority, he or she forfeits appellate consideration of the issue.” (Kinsella v.
Kinsella (2020) 45 Cal.App.5th 442, 464; accord, Mireskandari, supra, 59
Cal.App.5th at p. 371 [appellate review forfeited where appellant fails to
“provide any legal argument or citation to authority”]; Delta Stewardship
Council Cases (2020) 48 Cal.App.5th 1014, 1075 [“When an appellant . . .
asserts [a point] but fails to support it with reasoned argument and citations
to authority, we treat the point as forfeited.”).) In Guthrey v. State of
California (1998) 63 Cal.App.4th 1108, for example, the trial court granted

the defendants’ motion for summary judgment, and—just as Plaintiff in the
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present case—on appeal the plaintiff “cite[d] only general legal principles
without relating them to any specific facts or admissible evidence.” (Id. at

p. 1115.) Deeming the plaintiff/appellant’s brief “ ¢ “ ‘a mere challenge to
respondents to prove that the [trial] court was right,”” ’” the appellate court
ruled that the plaintiff/appellant had forfeited appellate review of the issue.
(Id. at pp. 1115-1116.) “ “This court is not inclined to act as counsel for . . .
any appellant and furnish a legal argument as to how the trial court’s rulings
[may be erroneous].’” (Niko, supra, 144 Cal.App.4th.at p. 368.) In applying
the same standard here, we reach the same conclusion—namely, that
Plaintiff forfeited appellate review of the issue.

Even if we were to consider the merits of Plaintiff's argument, the
result would bé no different.

A defendant (like Defendants here) is entitled to a summary judgment
on the basis that the “action has no merit” (§ 437c¢, subd. (a)(1)) only where
the court is able to determine from the evidence presented that “there is no
triable issue as to any material fact and that the moviﬁg party is entitled to a
judgment as a matter of law” (§ 437c, subd. (c)). A cause of action “has no
merit” if one or more of the elements of the cause of action cannot be
established or an affirmative defense to the cause of action can be established
as a matter of law. (§ 437¢c, subd. (0).) Thus, the moving defendant has the
ultimate burden of persuasionl9 that one or more elements of the cause of

action at issue “cannot be established” or that “there is a complete defense to

that cause of action.” (§ 437¢, subd. (p)(2); Aguilar, supra, 25 Cal.4th at

19 The burden of persuasion, sometimes referred to as the burden of proof,
means the obligation of a party “to establish by evidence a requisite degree of
belief concerning a fact in the mind of the trier of fact or the court.” (Evid.
Code, § 115.)
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pp. 849, 850, 853-854.) In attempting to achieve this goal, the defendant has

the initial burden of production20 to make a prima facie showing of the
nonexistence of any triable issue of material fact. (§ 437c, subd. (p)(2); -
Aguilar, at p. 850.) If the defendant meets this burden, then the burden of
production shifts to the plaintiff to establish the existence of a triable issue of
material fact. (§ 437¢, subd. (p)(2); Aguilar, at pp. 850-851.)

Given this standard, our de novo review would result in the same
analysis and conclusion as the trial court’s. Defendants met their initial
burden of establishing, through the submission of expert testimony, that
Plaintiff cannot establish at least one of the elements in each of the two
causes of action—i.e., breach of duty. More specifically, the experts’
testimony—to which there were no evidentiary objections—included their

qualifications and established that each of Defendants met the standard of

care in the Federal Court Action.21 Where, in summary judgment
proceedings, “ ‘the moving barty produces a competent expert declaration
showing there is no triable issue of fact on an essential element of the
opposing party’s claims, the opposing party’s burden is to produce a

competent expert declaration to the contrary.’” (Fernandez v. Alexander

20 The burden of production means “the obligation of a party to introduce
evidence sufficient to avoid a ruling against him on the issue.” (Evid. Code,
§ 110)

21 The trial court also ruled that Defendants met their initial summary
judgment burden by establishing that Plaintiff could not prove causation or
-damages—both elements of both of the causes of action at issue. Because we
decide that Defendants met their initial burden based on the evidence and
argument related to breach of duty, we have not considered (and thus express
no opinion on) Defendants’ showing or argument related to causation or
damages.
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(2019) 31 Cal. App.Bth 770, 779.) Because Plaintiff did not produce any
gxpert gvideglce to the gontrary, she necessarily failed to meet her reséon_sive
burden. (Ibid.; Bozzi v. Nordstrom, Inc. (2010) 186 Cal.App.4th 755, '7;61,
762.)

ITI. DISPOSITION

The judgment is affirmed. Defendants are entitled to their costs on
appeal, (Rule 8.278(a)(2).)

IRION, J.

WE CONCUR:
KEVIN L LANE, €lerk of the Court of Appeal, Fourth
Appellate Distriel. $tate of Califernia, does hercby Certify
thyy the preceding Is a bue ansd correet copy of the Oviginat
of this doctmenorder/gpinign filed in this Epugt, ag shown
by the seeords ot mry officg.

WITHESS, my haned and the Saal of this Cout.

HALLER, Acting P. J,
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ELECTROMICALLY FILED
Supatior Couit of Culitonia,
Cotipty of San Biego
BOMTZDTY at 10:40:00 Al
Cleale of the Supuatior Court
By Jessica Pasoual,Daputy Clark

SUPEREGR COURY OF THIE STATE OF CALFORNEA
FOR PES COUNTY OF SAN DIEGD

SHAKINA ORTEGA, CASE NO.: 37-2018-00013597-CU-PN-CTL
Plainiif,
: }l}‘" RARSEEEY JUBGRENT ON
v, ¥VID MLNDANTS HYGGES FLEFCHER AND
' MACK LLP, a0 3 PRINGST AN
HIGGS FLETCHER AND MACK LLP, CHEISTINA DENNING?’S MOTION ROR
PAUL W, PFINGST, CHRISTINA SUMMARY JUDGMENT, QL AN THE
DENNING and DOES 1-50, inclusive, ALTERNATIVI, SUIV'MAB&’
ADJUDEICATHON
Detendants.
[ AT

Dept.: C-66

Judge: Hon. Kenneth J. Medel
Filed: March 19, 2018

Trial: October 11, 2019

On Septeruber 13, 2019, Defondants HIGGS FLETCHER AND MACK LLE, PAUL J.
PFINGST (sued crioncously as PAUL W. PRINGST) and CHRISTINA DENNING’s (hereinafter
collectively “Defendanis™) Motion for Summary Judgment pursuant to Code of Civil ocedure
section 437(c) camne on fox headng v Deparinent 66 of the above-entitled court, the Honorable
Kenncth 1. Medel presiding, Matthew C. Smith, Esq. of Petiit Kobn agy a.,sm Lutz & Dolin PC was
present on behalf of Defendanis, Plaintifi’ SHAKINA ORTEGA (*‘Plamtlff‘ ) was present, appcax g

m Pro Per.
1

PREPOEED] TUDGMENT ON DEFS. THEGS FLE TCHER AND MACK LLE, PAUL J. PFINGST & CHRISTINA
DENNING’S MOTION FOR SUMMARY JUDGMENT, OR IN THE ALY, SUMMARY ADJUDICATION
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Afler enieinining oral argument, having reviewed aud considered the moving, opposition, and
reply papers and all otl.ler necessary maiters, the Court confirined its tentative ruling, which becaine
the Order of the Court, granting Defendants’ Motion for Suinmary Judgment. A copy of the
Tentative Ruling which became the Order is attached as Exhibit “A” to this Judgment and
incorporated hc;reim

The Couri determi'ned, as a matier of law, that Defendants’ Motion for Summary Judgment
was supporied by sutficient evidence io susizin the moton, and Plainiiff (ailed to meet her burden 1o
show triuble issues of fact exist. Accordingly,

IT IS ORDERED, ADJUDGED, AND DECREED that judgment shall be entered in favor of
beibndants GGS FLETCHER AND MACK LLP, PAUL J. PPINGST (sued erroncously as PAUL
W. PRINGST) and CHRISTINA DENNING and apainst Plaintiff SHAKINA ORTEGA. Plaintifi’
shall take nothing by way of her Compluint against Defendants. Defendants are entitled to an award
for costs in an anount o be deterniined by Dofeadants” vlenorandun of Costs. Defendants HIGGS
FLETCHER AND MACK LLP, PAUL J. PFINGST (sucd erroueousty as PAUL W. PRINGST) and
CHRISTINA DENNING shall recover from Plaintiff SHAKINA ORTEGA costs in the mnount of

$ TBD _» and interest on that amount at ihe rate of ten percent (10%) per year fom

the dale of entry of this judgment vniil paid in full.
'y j /
/me% /[ : )/W@«ﬂem

JUDGE OF THE SUPERIOR COURT
Judgye Kangeth J fizdal

LI TR

Dured:__

2

[PRORGSER] JUDGMENT ON DEFS. MIGGS VLETCHER AND MACK LLP, PAUL J. PRINGST & CHRISTTNA
DENNING’S MOTION FOR SUMMAKY JUDGMENT, OR IN THE ALY, SUMMARY ADJUDICATION

232



§43-1002

PEOOR OF SERVICE

Shalidne Crivge v. Lipps Floichier wed Ideck LLE, Pl W, Bingst and Chrising Depning
Sty Dieps Supericr Cowrt Cose Noo 37-2815-00013597-CU-PN-CPL,

1, the undorsigned, declare that: .

{am and was at the thme of service of the papers hiérein, over the age of eightecr (18)
years and am nol a party to the action. 1 amn employed in the County of San Diego, Californa,
and my business addvess is 11622 Bl Camino Real, Suite 300, San Diego, California 92130.

On Sepiesiber Y6, 2819, [ caused to be served the following documents:

FEEROFGERD] JUBCMENT SN BEPENDANTS HEGGS FLETOHITI AND
MACK L, PAUL 3. PFINGST AN CREISTINA DENNING'S MOTION FOR
SOMIMARY SUDGMENT, i 1IN DHR ALTRRNATIVE, SOMIMARY
AGUDECATEON

BY MAYL: By placing a copy thereof for delivery in a separate envelope addressed to

each addressee, vespectively, as follows:

I ] BY FIRST-CLASE MA UL (Code Civ, Proe. §8 1013(a)-(b))

(X]  BY OVERNIGHT DELIVERY {Cude Civ. Proc, §§ 1013(e¢)-(d))

] BY CEREIRD Mall, RETURN RECERT REQUESTED (Cods Civ.
Peac. §§ 1413(@)-b))

Y BERCTRONEC BRLIVERY (Cade Civ, Proe. § 10160.6 and Cal. Rules of Coux,
pede 2,251} Based on an agreenent between the parties to accept service by e-mail or
clecivonie iranstuission, 1 causcd such document(s) to be electronically served to those
parties listed below frow e-mail address ppreen@pettitkobu.com. The file transinission
was repocied as compleie and a copy of the Service Receipt will be maintained with the
ouiginal docurnent(s) in ow oifice.

] 8Y ELRCYRONIC SKRVECKE (Cetifonmia Zate of Court 2.251): By submnuitting an
electronic vexsion of the docuuent(s) via file transfer protocol (FTP) to One Legal Online
Court Services (bough the wpload feature at www.onclepal,.com.

Shakma Oriepa, In Pro Per

4215 Jumper Street, Apartment 16
San Diego, CA 92105

Tel: (858) 276-1849

L am readily familiar with the fivin’s practice of collection and processing correspondence
for mailing. Under that practice, it would be deposited with the United States Postal Service on
that same day with postage theveon fully prepaid at San Diego, California, in the ordinary cowse
of business. I aw aware that service is presumed invalid if posial cancellation date or postage
meter duic is more thax one day aiter the date of deposit for mailing in affidavit,

I declave vuder penalty of perjury under the laws of the State of California that the
foregoing is wue wd corvect. Bxecuted on Septenber Y6, 2619, at San Diego, California,

D s ()

fairicia Green
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Filed 5/14/21
NOT 1O BE PUBLISIED IN OFRICIAL REPORTS

vtﬁfox'alg Rules of Coud, ride 8.7115(a), prolibils courls and purlies roin cllln%ur 16lylng on opinfons nol cerilliad for J:ublicailon or

ordered published, except as specified by rule 8,1115(h). (his opinion has not heen certified for publicatlon or ordered published for
purposes of wile 8.1115,

COURT O A’PPEA'L, FOURTH APPELLATE DISTRICT
DIVISION ONE

STATE OF CALIFORNIA

SHAKINA ORTEGA, DO76984. |

Plaintiff and Appellant,

|

V. (Super. Ct. No. 37-2018-

_ 00013597-CU-PN-CTL)
HIGGS FLETCHER AND MACK LLP
et al,, ORDER MODIFYING OPINION
' AND DENYING REHEARING
Defendants and Respondents. '
NO CHANGE IN JUDGMENT

THE COURT: '
The opinion filed April 23, 2021, is hereby modified as follows:
1. On page 3, after “HFM” af, the end of the point heading “B. The
Present Action: Ortega v. HEM,” add the following new footniote 3 and
renwmber the remaining footnotes:
In a petition for rehearing, Plaintiff maintains
that she was denied an impartial hearing because
Justice Haller was formerly a partner of HFM. We reject
Plaintiff's unsupported assertion of impartiality. Recusal
or disqualification of an appellate justice is governed by
canon 3 of the California Code of Judicial Bithics.
(Housing Authority of Monterey County v. Jones (20056) 130



Cal.App.4th 1029, 1040, fo. 6.) Given that Justice Haller's
affibation with HEFM ended more than 30 years ago in
November 1989, upon her appointraent to the superior -
court, there is no basis on which she was disqualified or
should have recused. (Cal. Code Jud. Kithics, canons 315(4),
3R(5).)
2. At the end of the second full paragraph on page 18, the sentence

>

that begins with “Very simply, . . .” is replaced with the folowing sentence:

Very simply, Plainiiff never filed her discovery motion,
Defendsants never had the opportunity to oppose a filed
discovery motion, and the court never had the
responsibility to rule on a filed discovery motion.

Plaintiff’s petition for rehearing is denied.

There is no change in judgment,

'HALLER, Acting P. J.

Copies to: All parties
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SHAKINA ORTEGA, Plaintiff and Appellant,
V.

HIGGS FLETCHER AND MACK LLP et al., Defendants and Rgspondents.

Petitioner’s motion to correct the record on appeal is denied.
The petition for review is denied.
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