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UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 20-4096

UNITED STATES OF AMERICA,
Plaintiff - Appellee,
V.
ROBERT LESLIE STENCIL,

Defendant - Appellant.

Appeal from the United States District Court for the Western District of North Carolina, at
Charlotte. Max O. Cogburn, Jr., District Judge. (3:16-cr-00221-MOC-DCK-1)

Argued: May 7, 2021 Decided: June 15, 2021

Before KEENAN, WYNN, and THACKER, Circuit Judges.

Affirmed by unpublished per curiam opinion.

ARGUED: Joseph Bart Gilbert, TARLTON POLK PLLC, Raleigh, North Carolina, for
Appellant. Angela Macdonald Miller, UNITED STATES DEPARTMENT OF JUSTICE,
Washington, D.C., for Appellee. ON BRIEF: Brian C. Rabbitt, Acting Assistant Attorney
General, Robert A. Zink, Acting Deputy Assistant Attorney General, Jeremy R. Sanders,
Appcllate Counscl, Christopher Fenton, Trial Attorney, Fraud Scction, Criminal Division,
UNITED STATES DEAPRTMENT OF JUSTICE, Washington, D.C., for Appellee.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:

Robert Leslie Stencil (“Appellant”) challenges his conviction and sentence for
conspiracy to commit mail and wire fraud, mail and wire fraud, and money laundering.
Appellant was indicted for his alleged role in fraudulently running his business, Niyato, an
alternative fuel company. He was tried alongside his business partner, Michael Duke.

On appeal, Appellant contends the district court erred by declining to grant his
motion to sever his trial from Duke’s because the two defendants presented antagonistic
defenses. Further, Appellant contends the district court erred in applying the vulnerable
victim sentencing enhancement because the district court did not make a specific finding
that the fraud scheme involved vulnerable victims.

For the reasons discussed herein, we affirm the district court’s denial of Appellant’s
motion to sever because Appellant and Duke did not present antagonistic defenses. And,
we affirm Appellant’s sentence because the district court did not err in applying the
vulnerable victim enhancement, as Appellant’s scheme to defraud targeted people who had
already fallen victim to the scheme at least once.

L

In October 2017, Appellant was indicted in a 38-count indictment, alongside nine
codefendants, for various fraud and money laundering crimes. Appellant was charged in
34 counts of the 38 count indictment, including conspiracy to commit mail and wire fraud,
in violation of 18 U.S.C. § 1349 (Count 1); fourteen counts of mail fraud, in violation of
18 U.S.C. § 1341 (Counts 2—15); fourteen counts of wire fraud, in violation of 18 U.S.C.

§ 1343 (Counts 16-29); and, five counts of money laundering, in violation of 18 U.S.C.
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§ 1957(a) (Counts 30-34). The crimes involved Appellant’s founding and operation of an
alternative fuel company called Niyato. The Government alleged that Appellant, alongside
his codefendants, used false and misleading statements to induce his victims to invest in
Niyato.

A.

Investment Scheme

Appellant founded Niyato in 2012 purportedly to manufacture and sell alternative
fuel vehicles. In an effort to raise capital to start Niyato, Appellant partnered with
codefendant Duke. Appellant was the Chief Executive Officer of Niyato. Appellant
advertised Niyato as a company based out of Charlotte, North Carolina, that manufactured
electric vehicles; had a contract with General American Liquified Natural Gas; had
patented technology; had contracts to establish fuel stations across the country; and was on
the verge of going public, among other things. In reality, the company did not have an
actual headquarters, did not have any contracts to produce vehicles or even the capability
to do so, and was not on the verge of going public.

Through his partnership with Duke, Appellant recruited other employees -- many of
whom became coconspirators in this case -- to sell stock in Niyato. Using a sales pitch
formulated by Appellant, the salespeople would call potential investors and inform them
that Niyato stock could be purchased for $0.50 per share and would be worth between $5
and $8 once the company went public. For example, the salespeople would tell investors
that Niyato going public was “imminent[,] . . . within 90 days,” and that they “should hurry

up and buy as much as they can at 50 cents because it’s going to go to . . . $5.50[] when it
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goes public.” J.A. 1922-23.! Despite the fact that the company never went public, the
salespeople continued to use this pitch repeatedly for years. On several occasions, the
salespeople reached out to victims who had already bought shares to entice them to
purchase more.

Niyato’s legal counsel advised Appellant that the company must include in its
Private Placement Memorandum? how it intended to use the money it received from selling
stocks, and specifically, that the profits from the stocks were split evenly between the
company and the seller. Appellant advertised that 97.1% of the money invested went back
to the company, when in reality the salespeople were receiving 50% commission.

B.
Trial

In January 2019, Appellant and Duke went to trial.’

I Citations to the “J.A.” refer to the Joint Appendix filed by the parties in this appeal.

2 A Private Placement Memorandum is a document issued by a company that
includes information for potential investors including information about the stock sales,
the company’s plans, the stock registration, potential risks, general financial information,
and how the company intends to use any proceeds.

3 Appellant and Duke were also tried alongside Appellant’s wife, Ludmilla Stencil.
She was acquitted of all charges and her involvement is not relevant to this appeal.
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1.

Appellant’s Defense

At trial, Appellant portrayed himself as a well-meaning, but naive, businessperson
who relied on others to help him launch Niyato. Toward this end, in closing, Appellant’s
counsel argued, “He dreams big. He’s ambitious.” J.A. 3625. Counsel further argued,

[Appellant] had a knack for finding people he thought at the
time were going to help him make this company a success. He
knew he couldn’t do it on his own. He knew that. And that’s
normal. And he had these people around him. And not one of
them kept up their end of the bargain.

Id. at 3630. And as it related to his relationship with codefendant Duke, Appellant’s

counsel argued:

And just like good salespeople, Mike Duke built a rapport with
[Appellant].

At no point did [Appellant] ever ask him or anyone ¢lse to lie
or mislead. [Appellant] was hopeful and optimistic, absolutely.
This was his company. But at no point did he ask anyone to lie
or misrepresent anything.

Remember, [Appellant] had no prior experience. He was
relying on the advice he was given by Mike Duke and his
partner because they told him they had expertise in this area
and they helped him with those documents. Those were not
things [Appellant] did on his own.

Id. at 3632-35. Ultimately, the crux of Appellant’s defense was that he was an honest,
well-intentioned businessman who believed in Niyato but was swindled by Duke into

misleading investors to turn a profit on the company.
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2

Duke’s Defense

For his part, Duke placed the blame on Appellant and argued that he was an
unwitting participant in Appellant’s fraudulent scheme. See J.A. 3661 (“Mike Duke had
blind faith in [Appellant].”).

Specifically, Duke’s counsel argued:

How many times on -- during his testimony did Mike Duke
say, “I believed [Appellant] when he told me that. I believed
[Appellant] when he told me that. I believed [ Appellant] when
he told me that.”

“Did you know at the time that that wasn’t true?”

“No, I did not. I believed [Appellant] when he told me
that.”

You all know exactly what’s going on here. [ Appellant] had no
product to sell and he was living off of -- unbeknownst to Mr.
Duke, living off the money that Mr. Duke was out there
honestly trying to sell.

I mean, this whole folder is devoted to lies and
misrepresentations passed by [ Appellant] on to Mike Duke that
Mike Duke didn’t know about. It’s hard for me to believe that
on cross examination of Mr. Duke he actually tried to blame it
on us. We didn’t raise enough money. Well, the more money
we raised, the more money [Appellant] spent on himself. Yes,
he had 66 trips, including the first one for a first -- I mean,
$2,600 for a two-day trip from North Carolina to Dallas and he
was cating at Burger King and clsecwhere and staying at a La
Quinta or something. That leaves about $2,500 left for a plane
ticket or a very expensive car ride. Well, . . . [Appellant] took
Mike Duke on a ride. Don’t let him take you on a ride by the
government’s evidence here.
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J.A.3669-77. Plainly, Duke’s defense was that he was an unwitting victim of Appellant’s
scheme.*
3.

Motion to Sever

Before trial, Appellant moved pursuant to Rule 404(b) of the Federal Rules of
Evidence to exclude evidence of Duke’s past fraudulent activity on the grounds that such
evidence would prejudice Appellant. Specifically, Duke had previously sold stock in other
companies using a scheme similar to that of the Niyato fraud scheme. The Government
intended to introduce evidence of Duke’s past fraud to demonstrate that Duke engaged in
the same modus operandi in other stock selling schemes and to rebut the idea that Duke
was relying on Appellant in good faith. Alternatively, Appellant moved to sever his trial
from Duke’s pursuant to Federal Rule of Criminal Procedure 14. The district court denied
both of Appellant’s motions. But the district court instructed the Government to separate
questioning related to Duke’s prior acts from questioning about Niyato and gave a limiting
instruction with regard to this evidence. Each time the Government introduced the past
fraud evidence against Duke, it complied with this directive.

After the Government rested its case, Appellant renewed his motion to sever,
arguing again that the 404(b) evidence against Duke was prejudicial and that Appellant and

Duke had antagonistic defenses. The district court reserved ruling on the motion, and

4 Appellant never argued that his trial should have been severed from Ludmilla
Stencil’s, and thus, her defense is not relevant to this appeal.
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Appellant renewed the motion again during Duke’s case in chief. At that point, the district
court denied Appellant’s motion. The court held:

In this case the jury can believe the core of [Appellant]’s
defense that he had a legitimate company and everybody goes
free. Or they can believe the core of Mr. Duke’s defense which
is twofold. If everything was legitimate and everything was
fine, then he walks free. Or if not, he just believed everything
that was said and is released on that.

The fact that the presentation has been done in a manner
that one side may be happier with than the other is not a reason
for severance. Therefore, following United States v[.] Lighty,
616 F.3d at 321, United States v[.] Chavez, 894 F.3d 593, . ..
the Court is going to once again rule and will continue to rule
unless this changes at some point in this proceeding to each of
the defense motions requested by their appellate section.

J.A. 2574.

Appellant again renewed his severance motion at the close of all the evidence. The
court again denied Appellant’s motion, reasoning that if the jury believed Appellant’s
argument, “everybody walks.” J.A. 3582.

The jury found Appellant guilty of all charges submitted to it,> and found Duke
guilty of three of 13 mail fraud charges, one of 13 wire fraud charges, and one of four
money laundering charges. On appeal, Appellant challenges the district court’s denial of

his motion to sever his trial from Duke.

3 Counts 7, 22, and 32 were dismissed by the district court, and Appellant was found
guilty of the remaining counts.
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C.

Sentencing

At Appellant’s sentencing hearing, the district court applied a two-level vulnerable
victim sentencing enhancement to Appellant’s United States Sentencing Guidelines
(“Guidelines”) range. Notably, prior to the application of the wvulnerable victim
enhancement, the Government argued:

[T]he enhancement is appropriate for two independent reasons.

The first is the fact that these were elderly victims and
elderly victims are more susceptible based on their
circumstances to crimes like this, and especially telemarketing
crimes where fraudsters reach into their homes using their
telephone, take isolated individuals and try to persuade them to
give them money, which in this case they did.

The second independent basis is the fact that these
fraudsters were victimizing and re-victimizing the same people
through this process of reloading. There was an entire system
set up with [Appellant] at the head. He was effectively a
printing press for press releases, giving the salespeople an
excuse to reach out again and again and again to victimize
people that they were selecting based on the fact that they knew
that they had already fallen victim to the fraud. That’s a second
independent basis.

The fact that these were supposedly accredited
individuals, there is no evidence in this case that there was any
effort by anybody, Mr. Duke or otherwise, to actually
determine whether or not these people were sophisticated
investors. And given the way that they were approaching them
and the way they were pitching these ideas, it’s abundantly
clear that they were not.

I think we’ve also -- if you were to look at the testimony
of the victims who testified at trial, it’s very clear that these
individuals could not afford to make these investments, did not
understand the nature of the investments. And regardless,
sophisticated or not, they were being lied to in every respect.

J.A. 3927-28.
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In response to Appellant’s opposition to the vulnerable victim enhancement, the

district court held:
[T]here was ample evidence to show that these were vulnerable
victims. The question in applying this to the defendant is
whether there was evidence that he knew or should have known
that these were vulnerable victims. And with this reloading
scheme that went on, this defendant should have -- if not
known, should have known of the vulnerability of these
victims. So I’m going to go ahead and add that enhancement
on to the sentence.

J.A. 3928-29.

Under the Guidelines, Appellant was assigned a base offense level of seven, and the
district court applied a 16 level enhancement because Appellant was responsible for an
economic loss of more than $1.5 million; a two level enhancement because the offense
involved more than ten victims; a two level enhancement because the offense involved
sophisticated means; a four level enhancement because Appellant was an organizer or
leader of criminal activity with five or more participants; and, a two level enhancement
because the offense involved vulnerable victims. With the enhancements, Appellant’s total
offense level was 33, and with his criminal history category of I, his advisory sentencing
range was 135-168 months’ imprisonment. The district court imposed a sentence of 135
months of imprisonment to be followed by two years of supervised release.

On appeal, Appellant challenges the reasonableness of his sentence, arguing the

district court improperly applied the vulnerable victim enhancement in calculating his

sentencing Guidelines range.

10
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II.

“We review a district court’s denial of a motion to sever for abuse of discretion.”
United States v. Zelaya, 908 F.3d 920, 929 (4th Cir. 2018). We review criminal sentences
for reasonableness pursuant to an abuse of discretion standard. See United States v.
Shephard, 892 F.3d 666, 670 (4th Cir. 2018). “A sentence based on an improperly
calculated Guidelines range is procedurally unreasonable. In reviewing whether a
sentencing court properly calculated the Guidelines range, we review the court’s factual
findings for clear error and its legal conclusions de novo.” Id. (internal citations omitted).

1.
A.

Motion to Sever

“In general, defendants who are indicted together are tried together.” Unifed States
v. Zelaya, 908 F.3d 920, 929 (4th Cir. 2018). This is because “[jloint trials are more
efficient, and ‘generally serve the interests of justice by avoiding the . . . inequity of
inconsistent verdicts.”” United States v. Dinkins, 691 F.3d 358, 368 (4th Cir. 2012)
(quoting Richardson v. Marsh, 481 U.S. 200, 210 (1987)). “Therefore, when an indictment
properly has joined two or more defendants under the provisions of Rule 8(b), severance
pursuant to Rule 14 is rarely granted.” Id. Consequently, “[d]efendants must show clear
prejudice arising from a joint trial to establish an entitlement to reversal of their
convictions.” Zelaya, 908 F.3d at 929. That is, “severance generally is granted only when
‘there is a serious risk that a joint trial would compromise a specific trial right of one of the

bR

defendants, or prevent the jury from making a reliable judgment about guilt or innocence.

11
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Dinkins, 691 F.3d at 368 (quoting Zafiro v. United States, 506 U.S. 534, 539 (1993)).
“Demonstrating prejudice is a high hurdle.” United States v. Young, 989 F.3d 253, 266
(4th Cir. 2021).

Although a serious risk of prejudice may occur when defendants present conflicting
or antagonistic defenses, the presence of antagonistic defenses alone is not enough to
require severance. See United States v. Lighty, 616 F.3d 321, 348 (4th Cir. 2010). “The
antagonistic defenses must involve more than finger pointing.” /d. (internal quotation
marks omitted). “Hostility among defendants, and even a defendant’s desire to exculpate
himself by inculpating others, do not of themselves qualify as sufficient grounds to require
separate trials.” Dinkins, 691 F.3d at 369. Instead, severance demands “such a stark
contrast presented by the defenses that the jury is presented with the proposition that to
believe the core of one defense it must disbelieve the core of the other, or that the jury will
unjustifiably infer that this conflict alone demonstrates that both are guilty.” /d. (internal
quotation marks and alteration omitted). But “any risk of prejudice that may have existed
[can be] minimized by measures less drastic than severance, including limiting instructions
given by the district court when certain evidence was admitted against one or more, but not
all, defendants.” Id. at 368. And, “a defendant is not entitled to severance merely because
he might have had a better chance of acquittal in a separate trial.” Unifed States v.
Cannady, 924 F¥.3d 94, 103 (4th Cir. 2019) (internal quotation marks omitted).

Here, Appellant argues that the motion to sever should have been granted because
he and Duke presented antagonistic defenses. Specifically, Appellant argues, “Trying

Duke and [Appellant] together prejudiced [Appellant] in violation of his constitutional

12
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rights, to due process and a fair trial.” Appellant’s Br. 6. Further, “Duke’s antagonistic
defense essentially claimed that [Appellant] was the guilty one, and that he unwittingly
sold the stock because he believed all the information that he claimed [ Appellant] provided
to him. Therefore, the jury would have had to disbelieve [ Appellant]’s core defense to agree
with Duke’s.” Id. at 14.

The Government, on the other hand, argues that Appellant and Duke did not present
mutually antagonistic defenses, and in any event, Appellant cannot establish prejudice as
a result of the joint trial.

Much of Appellant’s argument that he and Duke presented antagonistic defenses
that necessitated severance misses the mark. In large part, the defenses were merely a
finger pointing exercise between Appellant and Duke. Appellant contends that Duke’s
defense placed the blame on Appellant and argued that Appellant was lying to and
misleading Duke. But this court has been clear that “antagonistic defenses must involve
more than finger pointing.” Lighty, 616 F.3d at 348. While Appellant argued that Duke
was at fault, and Duke argued that Appellant was at fault, the contrariness of these two
arguments is not enough to require severance. We have been clear that severance is only
required where believing the core of one defense requires the jury to disbelieve the core of
the other. That is not the case here. The jury could have accepted Duke’s defense -- that
Duke blindly followed Appellant’s lead in conducting business -- without necessarily
disbelieving Appellant’s defense -- that Appellant was a well-meaning businessman who

did not know the ins and outs of selling stock. As the district court noted, if that were the

13
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case, “everybody walks.” J.A. 3582. Therefore, Appellant’s argument that the defenses
were antagonistic does not carry the day.

We are similarly unpersuaded that the joint trial prejudiced Appellant. Appellant
argues that Duke elicited testimony that was repetitive to the Government’s evidence
against Appellant. Further, Appellant argues that Duke’s questioning of witnesses and the
testimony he elicited was damaging to Appellant’s case. However, this court has been
clear that prejudice is a high bar, and “a defendant is not entitled to severance merely
because he might have had a better chance of acquittal in a separate trial.” Cannady, 924
F.3d at 103. While Appellant argues the joint trial was harmful, he fails to demonstrate
how the outcome of the trial would have been different had his severance motion been
granted. See Lighty, 616 F.3d at 350 (citing favorably United States v. Ortiz, 315 F.3d 873,
898-99 (8th Cir. 2002) (concluding that the defendants were not prejudiced by a combined
trial because there was “not an appreciable chance that the defendants would not have been
convicted had separate trials been granted” (alterations omitted))). Moreover, the district
court minimized the risk of prejudice from evidence introduced specifically against Duke
by offering limiting instructions during the presentation of evidence of Duke’s previous
fraud schemes. Accordingly, we cannot conclude that Appellant has demonstrated that he
was prejudiced by the district court’s denial of his severance motion. Consequently, we

affirm the district court’s denial of Appellant’s motion to sever.

14
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B.
Sentence

Appellant argues the district court imposed an unreasonable sentence by including
the vulnerable victim enhancement in Appellant’s Guidelines calculation. Per the
Guidelines, a two-level sentencing enhancement is added “[i]f the defendant knew or
should have known that a victim of the offense was a vulnerable victim.” U.S.S.G.
§ 3A1.1(b)(1). A “vulnerable victim” is “a person (A) who is a victim of the offense of
conviction and any conduct for which the defendant is accountable . . . ; and (B) who is
unusually vulnerable due to age, physical or mental condition, or who is otherwise
particularly susceptible to the criminal conduct.” Id. at cmt. 2. We have held that there is
a two-part test to determine whether the vulnerable victim enhancement should apply. See
United States v. Llamas, 599 F.3d 381, 388 (4th Cir. 2010). “First, a sentencing court must
determine that a victim was unusually vulnerable. Second, the court must then assess
whether the defendant knew or should have known of such unusual vulnerability.” Id.
(internal citations omitted). “In other words, applying the vulnerable victim adjustment
requires a fact-based explanation of why advanced age or some other characteristic made
one or more victims unusually vulnerable to the offense conduct, and why the defendant
knew or should have known of this unusual vulnerability.” Id. (internal quotation marks
omitted) (holding the district court improperly applied the vulnerable victim enhancement
because it held that the defendant “should have known™ about the victims’ vulnerabilities

but did not provide any explanation or basis for its finding).

15
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In United States v. Shephard, we considered whether a defendant’s involvement in
a reloading scheme was sufficient to support the vulnerable victim enhancement. 892 F.3d
666, 670 (4th Cir. 2018). “The practice of ‘reloading’ involves targeting people who have
already fallen victim to the scheme at least once, if not repeatedly.” Id. In Shephard, we
noted a plethora of cases from other circuits in which the vulnerable victim enhancement
was upheld in reloading schemes. Id. at 67071 (citing United States v. Lloyd, 807 F.3d
1128, 1172-73 (9th Cir. 2015); United States v. Hoffecker, 530 F.3d 137, 201-02 (3d Cir.
2008); United States v. Day, 405 F.3d 1293, 1295-96 (11th Cir. 2005); United States v.
Coe, 220 F.3d 573, 582 (7th Cir. 2000); United States v. Brawner, 173 F.3d 966, 972-73
(6th Cir. 1999); United States v. O’Neil, 118 F.3d 65, 75-76 (2d Cir. 1997)). Indeed, we
noted that our sister circuits “affirmed applications of the vulnerable victim enhancement
based on the simple fact that reloading—the repeated targeting of a victim—constitutes
evidence that the defendant knew the victim was particularly vulnerable to the fraud
scheme.” Shephard, 892 F.3d at 671 (internal quotation marks omitted).

Specifically, the telemarketing scheme in Shephard involved reloading because
experienced telemarketers would “call[| victims who had already fallen for the scheme and
tr[y] to get them to make additional payments.” 892 F.3d at 672. During sentencing in
Shephard, the district court relied on the fact that many of the victims sent tens of thousands
of additional dollars in the scheme because they were repeatedly targeted by scammers and
the fact that the victim impact statements demonstrated that the victims were unusually
vulnerable. See id. We upheld the sufficiency of the district court’s explanation where the

district court overruled the defendant’s objection to the vulnerable victim enhancement

16
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because of the Government’s responses to the defendant’s objection and based on the
“nature of how this fraud activity worked.” Id. at 669-70. Consequently, this court held
that the reloading scheme at issue was sufficient to support the vulnerable victim
enhancement. See id. at 672.

Notably, in Shephard, we declined to hold that a reloading scheme categorically

supports the vulnerable victim enhancement. See 892 F.3d at 672 n.3. We held:
We need not (and do not) decide whether the mere practice of
reloading (without more) will always justify applying the
vulnerable victim enhancement. There may be unique factual
scenarios that rebut the strong inference that defendants who
reload victims target them because they are unusually
vulnerable. But here, the district court’s determination to apply
the enhancement was entirely appropriate.

Id.

Appellant argues that the case at hand is distinguishable from Shephard such that
the reloading scheme was not enough to support the vulnerable victim enhancement.
However, Appellant’s only supporting argument is conclusory, claiming, “No investor who
testified exhibited of any signs of vulnerability and none had any difficulty communicating
with counsel on direct or cross-examination.” Appellant’s Br. 46. While Appellant
generally referenced the testimony of several investors to argue that none were infirm, he
fails to identify any “unique factual scenario” that rebuts the “strong inference” that

Appcllant’s rcloading scheme targeted individuals who were “unusually vulnerable.”

Shephard, 892 F.3d at 672 n.3. Appellant also argues that the district court did not make

17
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sufficient findings to justify the application of the enhancement or for this court to properly
review it.

We are not convinced by Appellant’s arguments. The crux of the reloading scheme
in Shephard was the fact that the defendant was contacting people who had already fallen
for the scheme in order to exploit more money from people the defendant knew would fall
for the scheme. 892 F.3d at 672. In other words, the targeted victims in Shephard had
already proven themselves vulnerable to the scheme to defraud them. Likewise,
Appellant’s investment scheme targeted people who had already invested in his company
in order to entice them to invest again and again. See, e.g., J.A. 1776 (Q: “So you said that
you refer to the special term for victims who bought large amounts of stock was what?”
A: “Whales.” Q: “And were those the victims that you would try to reload?” A:
“Absolutely, they were the biggest investors.”). To induce the victims, Appellant created
press releases with false information and convinced current investors that it was wise for
them to invest even more. See id. at 1774 (describing the way Appellant’s employees
would call investors with new information and tell them they were going to public soon,
and they should invest more because the value of the stock was about to rise). These facts
are sufficient to justify the “strong inference” that the reloading scheme supports the
vulnerable victim enhancement. Shephard, 892 F.3d at 672 n.3.

Moreover, we find the district court’s explanation of the application of the
vulnerable victim enhancement sufficient. In explaining the facts that supported the
enhancement, the district court noted, “Well, there was ample evidence to show that these

were vulnerable victims,” and, “[W]ith this reloading scheme that went on, this defendant

18
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should have -- if not known, should have known of the vulnerability of these victims.” J.A.
3928-29. And prior to the district court’s ruling about the application of the vulnerable
victim enhancement, the Government provided a lengthy argument about its applicability.
Notably, the Government argued:

[T]hese fraudsters were victimizing and re-victimizing the

same people through this process of reloading. There was an

entire system set up with [Appellant] at the head. He was

effectively a printing press for press releases, giving the

salespeople an excuse to reach out again and again and again

to victimize people that they were selecting based on the fact

that they knew that they had already fallen victim to the fraud.
J.A. 3927-28.

In Shephard, we upheld the district court’s explanation as sufficient, first, because
the Government “fully explained the argument and cited a number of cases,” and, second,
because “the court said the enhancement was appropriate given ‘the nature of how this
fraud activity worked,” which further confirms that the court found the practice of reloading
sufficient to support the enhancement.” 892 F.3d at 672. The district court’s explanation
here is analogous. The Government’s argument sufficiently detailed the facts supporting
the enhancement, which the district court accepted. Further, the district court indicated
that it found the practice of reloading sufficient to support the enhancement in this case.

Because Shephard concludes that analogous facts of reloading support a “strong
inference” that the victims were unusually vulnerable, and because Appellant has not

rebutted this inference, we hold that the district court’s application and explanation of the

enhancement are sufficient. Accordingly, we affirm the district court’s sentence.
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IV.

For the foregoing reasons, the district court’s denial of Appellant’s motion to sever
and its application of the vulnerable victim enhancement are

AFFIRMED.
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AD 2458 (WDNC Rev. 02/11) Judgment in a Criminal Case

UNITED STATES DISTRICT COURT
Western District of North Carolina

UNITED STATES OF AMERICA ) JUDGMENT IN A CRIMINAL CASE

) (For Offenses Committed On or After November 1, 1987)
V. )

)

ROBERT LESLIE STENCIL ) Case Number: DNCW316CR000221-001
) USM Number: 33018-058
)
) Theadore J. Besen
) Defendant’s Attorney

THE DEFENDANT:

] Pleaded guilty to count(s).
[l Pleaded nolo contendere to count(s)_which was accepted by the court.
B  Was found guilty on count(s) 1ss-6ss. 8ss-21ss, 23ss-31ss, 33ss-34ss after a plea of not guilty.

ACCORDINGLY, the court has adjudicated that the defendant is guilty of the following offense(s):
Date Offense

Title and Section Nature of Offense Concluded Counts
18:1349 and 2326(2)(A) Conspiracy to Commit Mail and Wire Fraud 8/16/2016 1ss
and (B)

18:1341 and 2 Mail Fraud 4/5/2016 2ss-Bss
18:1341 and 2 Mail Fraud 6/16/2016 8ss-15ss
18:1343 and 2 Wire Fraud 4/26/2016 1B6ss-21ss
18:1343 and 2 Wire Fraud 6/22/2016 23ss-29ss
18:1957(a) and 2 Money Laundering-Monetary Transaction 4/26/2016 30ss-31ss
18:1957(a) and 2 Money Laundering-Monetary Transaction 6/1/2016 33ss-34ss

The Defendant is sentenced as provided in pages 2 through 8 of this judgment. The sentence is imposed
pursuant to the Sentencing Reform Act of 1984, United States v. Booker, 125 S.Ct. 738 (2005), and 18 U.S.C. § 3553(a).

O The defendant has been found not guilty on count(s).
X Count(s) 1-16, 1s-34s, 7ss, 22ss, 32ss (is)(are) dismissed on the motion of the United States.

IT IS ORDERED that the Defendant shall notify the United States Attorney for this district within 30 days of any
change of name, residence, or mailing address until all fines, restitution, costs, and special assessments imposed by this
judgment are fully paid. If ordered to pay monetary penalties, the defendant shall notify the court and United States
attorney of any material change in the defendant's economic circumstances.

Date of Imposition of Sentence: 1/24/2020

(/

LM Lo

Max O. Cogburn J .
United States District Judge b’

Date: January 31, 2020
Case 3:16-cr-00221-MOC-DCK Document 456 Filed 02/04/20 Page 1 of 8
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Defendant: Robert Leslie Stencil Judgment- Page 2 of 8
Case Number: DNCW316CR000221-001

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a term of
ONE HUNDRED THIRTY-FIVE (135) MONTHS on each Count, to be served concurrently.

X The Court makes the following recommendations to the Bureau of Prisons:
1. Placed in a facility as close to Charlotte, NC as possible, consistent with the needs of BOP.
2. Participation in any available educational and vocational opportunities.
3. Participation in the Federal Inmate Financial Responsibility Program.

X The Defendant is remanded to the custody of the United States Marshal.

[0 The Defendant shall surrender to the United States Marshal for this District:

[0 As notified by the United States Marshal.
0 At_on .

[0 The Defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

[0 As notified by the United States Marshal.
[ Before 2p.m.on ..
[ As notified by the Probation Office.

RETURN

| have executed this Judgment as follows:

Defendant delivered on to at

, with a certified copy of this Judgment.

United States Marshal
By:

Deputy Marshal

Case 3:16-cr-00221-MOC-DCK Document 456 Filed 02/04/20 Page 2 of 8
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Defendant: Robert Leslie Stencil Judgment- Page 3 of 8
Case Number: DNCW316CR000221-001

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of TWO (2) YEARS on each Count, to run
concurrently.

X The condition for mandatory drug testing is suspended based on the court's determination that the defendant poses a low risk of
future substance abuse.

CONDITIONS OF SUPERVISION

The defendant shall comply with the mandatory conditions that have been adopted by this court.

5 The defendant shall not commit another federal, state, or local crime.

2. The defendant shall not unlawfully possess a controlled substance.

3. The defendant shall refrain from any unlawful use of a controlled substance. The defendant shall submit to one drug test within 15 days of release from
imprisonment and at least two periodic drug tests thereafter, as determined by the court (unless omitted by the Court).

4, X The defendant shall make restitution in accordance with 18 U.S.C. §§ 3663 and 3663A or any other statute authorizing a sentence of restitution. (check if
applicable)

5 The defendant shall cooperate in the collection of DNA as directed by the probation officer (unless omitted by the Court)

The defendant shall comply with the standard conditions that have been adopted by this court and any additional conditions ordered.

1 The defendant shall report to the probation office in the federal judicial district where he/she is authorized to reside within 72 hours of release from
imprisonment, unless the probation officer instructs the defendant to report to a different probation office or within a different time frame.

2. The defendant shall report to the probation officer in a manner and frequency directed by the court or probation officer.

3.  The defendant shall not leave the federal judicial district where he/she is authorized to reside without first getting permission from the Court or probation
officer.

4. The defendant shall answer truthfully the questions asked by the probation officer.

5.  The defendant shall live at a place approved by the probation officer. The probation officer shall be notified in advance of any change in living arrangements
(such as location and the people with whom the defendant lives).

6. The defendant shall allow the probation officer to visit him/her at any time at his’her home or elsewhere, and shall permit the probation officer to take any
items prohibited by the conditions of hisher supervision that the probation officer observes.

7. The defendant shall work full time (at least 30 hours per week) at lawful employment, unless excused by the probation officer. The defendant shall notify the
probation officer within 72 hours of any change regarding employment.

8.  The defendant shall not communicate or interact with any persons engaged in criminal activity, and shall not communicate or interact with any person
convicted of a felony unless granted permission to do so by the probation officer.

9.  The defendant shall notify the probation officer within 72 hours of being arrested or questioned by a law enforcement officer.

10.  The defendant shall not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that was designed, or
was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or tasers).

11.  The defendant shall not act or make any agreement with a law enforcement agency to act as a confidential informant without the permission of the Court.

12 If the probation officer determines that the defendant poses a risk to another person (including an arganization), the probaticn officer may require the
defendant to notify the person about the risk. The probation officer may contact the person and make such notifications or confirm that the defendant has
notified the person about the risk.

13. The defendant shall refrain from excessive use of alcohol and shall not unlawfully purchase, possess, use, distribute or administer any narcotic or controlled
substance or any psychoactive substances (including, but not limited to, synthetic marijuana, bath salts) that impair a person's physical or mental functioning,
whether or not intended for human consumption, or any paraphernalia related to such substances, except as duly prescribed by a licensed medical
practitioner.

14.  The defendant shall participate in a program of testing for substance abuse if directed to do so by the probation officer. The defendant shall refrain from
obstructing or attempting to obstruct or tamper, in any fashion, with the efficiency and accuracy of the testing. If warranted, the defendant shall participate in a
substance abuse treatment program and follow the rules and regulations of that program. The probation officer will supervise the defendant’s participation in
the program (including, but not limited to, provider, location, modality, duration, intensity) (unless omitted by the Court).

15. The defendant shall not go to, or remain at any place where he/she knows controlled substances are illegally sold, used, distributed, or administered without
first obtaining the permission of the probation officer.

16.  The defendant shall submit his/her person, property, house, residence, vehicle, papers, computers (as defined in 18 U.S.C. § 1030(e)(1)), or other electronic
communications or dala storage devices or media, or office, to a search conducted by a United States Probation Officer and such other law enforcement
personnel as the probation officer may deem advisable, without a warrant. The defendant shall warn any other occupants that such premises may be subject
to searches pursuant to this condition.

17.  The defendant shall pay any financial obligation imposed by this judgment remaining unpaid as of the commencement of the sentence of probation or the term
of supervised release in accordance with the schedule of payments of this judgment. The defendant shall notify the court of any changes in economic
circumstances that might affect the ability to pay this financial obligation.

18. The defendant shall provide access to any financial information as requested by the probation officer and shall authorize the release of any financial
information. The probation office may share financial information with the U.S. Attorney’s Office.

19.  The defendant shall not seek any extension of credit (including, but not limited to, credit card account, bank loan, personal loan) unless authorized to do so in
advance by the probation officer.

20.  The defendant shall support all dependents including any dependent child, or any person the defendant has been court ordered to support.

21.  The defendant shall participate in transitional support services (including cognitive behavioral treatment programs) and follow the rules and regulations of such
program. The probation officer will supervise the defendant’s participation in the program (including, but not limited to, provider, location, modality, duration,
intensity). Such programs may include group sessions led by a counselor or participation in a program administered by the probation officer.

Case 3:16-cr-00221-MOC-DCK Document 456 Filed 02/04/20 Page 3 of 8
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22, The defendant shall follow the instructions of the probation officer related to the conditions of supervision.

ADDITIONAL CONDITIONS:

23. The defendant shall not engage in an occupation, business, profession, or volunteer activity that would require or enable the defendant to participate in telemarketing without
the prior approval of the probation officer.

Case 3:16-cr-00221-MOC-DCK Document 456 Filed 02/04/20 Page 4 of 8
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Defendant: Robert Leslie Stencil Judgment- Page 5 of 8
Case Number: DNCW316CR000221-001

CRIMINAL MONETARY PENALTIES

The defendant shall pay the following total criminal monetary penalties in accordance with the Schedule of Payments.

ASSESSMENT RESTITUTION

$3,100.00 $2,745,239.00

[J The determination of restitution is deferred until. An Amended Judgment in a Criminal Case (AO 245C) will be entered
after such determination.

FINE

The defendant shall pay interest on any fine or restitution of more than $2,500.00, unless the fine or restitution is
paid in full before the fifteenth day after the date of judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options
on the Schedule of Payments may be subject to penalties for default and delinquency pursuant to 18 U.S.C. § 3612(g).

& The court has determined that the defendant does not have the ability to pay interest and it is ordered that:
& The interest requirement is waived.

O The interest requirement is modified as follows:

COURT APPOINTED COUNSEL FEES
O The defendant shall pay court appointed counsel fees.

O The defendant shall pay $0.00 towards court appointed fees.
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Defendant: Robert Leslie Stencil Judgment- Page 6 of 8
Case Number: DNCW316CR000221-001

RESTITUTION PAYEES

The defendant shall make restitution to the following payees in the amounts listed below:

NAME OF PAYEE AMOUNT OF RESTITUTION ORDERED

NAME OF PAYEE AMOUNT OF RESTITUTION ORDERED

See Attached See Attached

X Joint and Several

i Defendant and Co-Defendant Names and Case Numbers (including defendant number) if appropriate:
Daniel Thomas Broyles, Sr., 3:16cr221-2
Kristian F. Sierp, 3:16¢r221-3
Martin Delaine Lewis, 3:16cr221-5
Nicholas Fleming, 3:16cr221-6
Michael Allen Duke, 3:16cr221-7
Paula Saccomanno, 3:16¢r221-8
Dennis Swerdlen, 3:16cr221-9

X Court gives notice that this case may involve other defendants who may be held jointly and severally liable

for payment of all or part of the restitution ordered herein and may order such payment in the future.

X The victims’ recovery is limited to the amount of their loss and the defendant’s liability for restitution ceases if and
when the victim(s) receive full restitution.

X Any payment not in full shall be divided proportionately among victims.
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Defendant: Robert Leslie Stencil Judgment- Page 7 of 8
Case Number: DNCW316CR000221-001

SCHEDULE OF PAYMENTS
Having assessed the defendant's ability to pay, payment of the total criminal monetary penalties shall be due as follows:

A [0 Lump sum payment of $0.00 due immediately, balance due
(] Not later than,
U] In accordance [ (C), [ (D) below; or
B X Payment to begin immediately (may be combined with [J (C), X (D) below); or

C O Payment in equal Monthly (E.g. weekly, monthly, quarterly) installments of $50.00 to commence
60 (E.g. 30 or 60) days after the date of this judgment; or

D X Payment in equal Monthly (E.g. weekly, monthly, quarterly) installments of $ 50.00 to commence
60 (E.g. 30 or 60) days after release from imprisonment to a term of supervision. In the event the entire
amount of criminal monetary penalties imposed is not paid prior to the commencement of supervision, the
U.S. Probation Officer shall pursue collection of the amount due, and may request the court to establish or
modify a payment schedule if appropriate 18 U.S.C. § 3572.

Special instructions regarding the payment of criminal monetary penalties:

[J The defendant shall pay the cost of prosecution.
[0 The defendant shall pay the following court costs:

X The defendant shall forfeit the defendant’s interest in the following property to the United States as set forth in the
Money Judgment and Preliminary Order of Forfeiture, Document 385, dated 6/10/2019.

Unless the court has expressly ordered otherwise in the special instructions above, if this judgment imposes a period of
imprisonment payment of criminal monetary penalties shall be due during the period of imprisonment. All criminal
monetary penalty payments are to be made to the United States District Court Clerk, 401 West Trade Street, Room 210,
Charlotte, NC 28202, except those payments made through the Bureau of Prisons’ Inmate Financial Responsibility
Program. All criminal monetary penalty payments are to be made as directed by the court.

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) fine principal, (5)
fine interest, (6) community restitution, (7) penalties, and (8) costs, including cost of prosecution and court costs.
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Defendant: Robert Leslie Stencil Judgment- Page 8 of 8
Case Number: DNCW316CR000221-001

STATEMENT OF ACKNOWLEDGMENT

| understand that my term of supervision is for a period of months, commencing on

Upon a finding of a violation of probation or supervised release, | understand that the court may (1) revoke supervision,
(2) extend the term of supervision, and/or (3) modify the conditions of supervision.

| understand that revocation of probation and supervised release is mandatory for possession of a controlled substance,
possession of a firearm and/or refusal to comply with drug testing.

These conditions have been read to me. | fully understand the conditions and have been provided a copy of them.

(Signed) Date:
Defendant

(Signed) Date:
U.S. Probation Office/Designated Witness

Case 3:16-cr-00221-MOC-DCK Document 456 Filed 02/04/20 Page 8 of 8



Niyato Industries, Inc.
Charlotte, NC

#2261278
INVESTORS Schedule 1
Description Amount

Aari Valerie Seitz $3,000
Agnes Accristo $3,750
Ann L Thomas $5,000
Apollo Seiko, LTD $25,000
Arrowhead Anesthesia Physicians $50,000
Austen's Construction and Remodeling, LLC $7,500
Barbara Piedmont $28,750
Bertha R Teitelbaum / Steve Shapiro $12,500
Bob Berry $50,000
Bobby Harold Freeman & Patricia K Freeman $3,750
Campbell's Cherokee Custom Upholstery $12,500
Carole A Thornton / Edward M Thornton $10,000
Carole D Alley $5,000
Cash Deposit $2,500
Cashiers Check $28,754
Chandler L Wheat $25,000
Charles E Black $2,500
Charles F Morton, DDS & Susan F Morton $5,000
Charles Morse $10,000
Charles T Gilmer, Sr. $5,000
Cleve or Linda Hutchins / Beebe Pawn Shop $2,000
Clifford F Bloom $2,500
Corbett Millar $2,500
Corinthians Limited Partnership $50,000
Craig Wallace & Cheryl M Wallace $10,000
Daniel Stein $25,000
David B Flores $3,750
David Damerjian $16,500
David S Groothuis / Prairie Technologies $62,500
Dawn Robinson $9,000
Dawn Robinson (_#######) ($26,750)
DCM IRA Rollover Two, LLC $30,000
Deadra J Williams $12,000
Deer Creek Land & Cattle Company, LLC $4,000
Dennis & Janice Gidcomb 80
Deposit $0
Deposited Item Returned ($78,750)
Deposited Item Returned Stop Payment ($25,000)
Dr Ed Horton $4,000
Dr Ed Horton (_####) ($4,000)
Duane Woebbeking / Laura Woebbeking $5,000
Dyke Thornburg $3,000
Earl F Smyth $2,500
Edward L Fronapfel $145,000
Ellen R Green $50,000
Ernie E Friesen / Irene M Friesen $25,000
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Niyato Industries, Inc.
Charlotte, NC
#2261278

INVESTORS

Schedule 1

Description

Amount

Eugene A Charles / Vera M Charles
Fitzgerald Family Trust / Lawrence Fitzgerald & Nancy E Fitzgerald
Floyd L Wiseman & Jane C Wiseman
Garnett M Peters Il

Gary C Hoskins & Gloria J Hoskins
Gary Hauschildt

George Dennis MacKenzie

George E Wilson & Carolyn Q Wilson
George P Israel

Golat, Inc. d/b/a Northstar Auto Sales
Harlan P Kempf

Harold A Lapham & Ronald P Lapham
Harold J Gibson

Harrie M Curtis

Hartman Family Trust

Howard A Anderson

Industrial Sales / Brian McAndrew
James A Rhode & Naomi R Rhode
James C Healy

James F & Joan Hudson

James F Hudson

James K Wright

James R Gawel

Jamshid S Monfared

Jane G Tourino

Jeanette Roncke

Jerald L & Karen J Smith

John A Flowers or Mary King Flowers
Joseph Wasserstrom Rev Trust / Joseph E Wasserstrom
Jules M Moffett

Karen J Smith

Kenneth Schiffer

Larry Hall / Claire Hall

Larsen Homes, LLC

Lawrence Schroeder, Jr / Cynthia Schroeder
Lee Tate

Lee W. Sass

Leo D or Shirley Derungs

Leon Elster

Leon H Jones / Sylvene B Jones

Les L. Lewis / D&L Health Foods

M Paul Duheme

Mark A Breese

Marshall S Gunder

Martin S Hagenson

Marvin J Tanner

$6,250
$37,500
$30,000
$27,500
$2,500
$13,750
$28,750
$5,000
$112,500
$15,000
$5,500
$50,000
$10,000
$2,500
$50,000
$6,250
$6,250
$10,000
$25,000
$2,000
$3,000
$3,750
$3,000
$12,500
$75,000
$5,000
$10,000
$10,000
$7,500
$50,000
$10,000
$5,000
$5,000
$17,500
$10,000
$10,000
$25,000
$5,000
$25,000
$5,000
$12,500
$9,985
$25,000
$225,000
$2,500
$37,500
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Niyato Industries, Inc.
Charlotte, NC

#2261278
INVESTORS Schedule 1
Description Amount |

Matthew Cook & Julie Cook JT Ten $10,000
Michael Noonan $10,000
Midwest Recreation Partners LLC $10,000
Mike Jaramillo $30,000
Milton Skarsten Living Trust $7,500
Nancy T Grasfeder $6,500
Not Stated $25,000
Paul Delancey & Nancy Delancey $25,000
Paul Linthorst and Erica Linthorst $12,500
Phillip Gray $2,500
Premium Energy Assets LLC $5,000
Psyllium 401(k) $3,750
Remote Online Deposit 30
Rex J Hess $10,000
Robert & Sharon Ott $37,500
Robert E Lichtenberg $7,000
Robert H Astone $5,000
Robert H Fletcher $6,250
Robert M Kuhnert $90,000
Rodney Durham & Kristine Durham $10,000
Roger C Burrows / Darlene Burrows $10,000
Ronald L Williams $5,000
Rosalyn A Rich $5,000
S. S. BeusM. J. Beus $1,000
Stanley D. Delducco $5,000
Stephy Plammoottil $12,500
Steven A Johnson, PhD $3,750
Stevin, LLC $12,500
Strang Heating and Air Conditioning Inc. $37,500
Tera L Harris / Clint J Harris $5,000
Terrance P Buhr & Lori D Buhr $10,000
Terry L Sayers $7,500
The Duarte Trust $37,500
The Dunagan Management Trust $2,500
The Entrust Group, Inc. $141,750
Thomas R or Sheryl D Cray $5,000
Thomas S Olsen Il $36,250
Tim L Gaebe / Susan D Gaebe $3,750
Timothy B Spivy, Sr or Penny Kay Spivy $5,000
Tom Reinhart $5,000
Tomasz Wasniowski $10,000
Transfer CHK 1961 $8,500
Trevor D Taylor & Jenifer Dawn Taylor $6,250
TTE B H Freeman / TTE Patricia K Freeman $7,500
Two U. Drilling $11,000
Vernon L McAllister $50,000
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Niyato Industries, Inc.
Charlotte, NC
#2261278

INVESTORS

Schedule 1

Description Amount
Victor Gray $15,000
W&J Palmer Limited Partnership $15,000
Wayne R Hierseman $30,000
Weldon Holley Personal $2,500
Wendell Moore $85,000
William G Glass, Trustee for the Glass Family Trust $25,000
William Grasfeder $18,500
William Hashimoto & Ronald S Hashimoto $2,250
William J Graff & Karen K Graff $60,000
William J Neely $50,000
William Uhlenkott & Eileen Uhlenkott $2,500
Grand Total $2,745,239
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