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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

Ijj For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix 
the petition and is

to

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
lx] is unpublished.

The opinion of the United States district court appears at Appendix A&B to 
the petition and is

[ ] reported at ; or,
[X] has been designated for publication but is not yet reported; or, 
[}j is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at 
Appendix_____ to the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

courtThe opinion of the_
appears at Appendix to the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.
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JURISDICTION

[X] For cases from federal courts:

The date on which the United States Court of Appeals decided my case 
was STTT.I. PF.NDTNfi

[ ] No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
, and a copy of theAppeals on the following date:___________

order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including______
in Application No.__ A

(date) on (date)

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1). 
and 28 U.S.C. §2101(e)

[ 3 For cases from state courts:

The date on which the highest state court decided my case was 
A copy of that decision appears at Appendix_______

[ ] A timely petition for rehearing was thereafter denied on the following date: 
____________________ , and a copy of the order denying rehearing
appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
(date) on (date) into and including____

Application No.__ A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Fifth Amendment states in relevant part:
"No person shall be held to answer for a Capitol, or otherwise 
infamous crime, unless on a presentment or indictment of a 
Grand Jury,"

Sixth Amendment states: "no person may be imprisoned for any offense
unless person was represented by counsel at 
trial".

The Constitution of the United States is considered to be protected 

by the people that take an oath to protect the rights given under it. 

The rights given by the Constitution are given equally to both rich
. L

and poor alike.

Statute 21;*KJ.S-C. §841(a)(l) states it is unlawful for any person 
knowingly or intentionally to manufacture, distribute, or dispense, 
or possess with intent to manufacture, distribute, or dispense, a 
controlled substance.
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STATEMENT OF THE CASE
2016/ petitioner was arrested under a criminal 

criminal complaint/’■•'which stated that on cJulyr.29,2016

agent succesfully purchased 45-2 grams of methamphetamine

On November 15
, an under~: v -.

cover

from petitioner. When petitioner started to question the accusation/

lab test done and that he wasappointed counsel stated there was no

submitting a not guilty plea. Then on December 13/2016, a grand

indicted petitioner. When counsel took the indictment to petit­

ioner in the county jail, petitioner questiortedc; the indictment due : 

to the way it was drawn up. It stated that on or about July-29, 2016

",; ;•

jury

in the Western District of Texas, petitioner and others, aiding and 

abetting one another, knowingly and intentionally possessed with

but less than 50 grams of me-

11\

intent to distribute 5 grams or more

thamphetamine, its salts, isomers, and salts of its isomers,
Petitioner asked his then counsel (Louis Correa)

a con­

trolled substance

said at the Grand Jury. He stated that the Grand Jury

found that I should be charged. I then asked hajn_abput_the_aiding_
involved were at.

about what was

abetting and where the other people that were 

He stated that they are charging me with selling the undercover met­

hamphetamine. Petitioner then requested the lab results and the cha-

counsel said that they did not have it.

and

Petitionerin of custody and
offense without firstthen asked how they (the Grand Juryjcharged an

know exactly what the supposed substan-recievinq the lab results to 

oe was? Counsler said that they could do whatever they want.. Petxti-
then appointed Mary Ellen 

finding out that the agents involved

Petiti-

fired his appointed counsel and was

Smith. At first Mrs.Smith was
edit ting:: recordings and also dry firing there weapons, 

asked for the other people named in the one police report to

oner

were

oner
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_be—there—t.o_t-es-ti-f-y_o.n_p.e.ti.ti.o.ner-s_be-half_._co.un.s.el—faiI.e.d~to_do_th.e 

only thing that would have shown the lies of the agents. Petitioner

requested counsel to have an independent test done on the supposed

substance that was involved, she failed to that as well. At trial,

counsel stated that it would be best to testify and defend that you

did not sell anything. Then on appeal that was what made petitioner

look bad in the eyes of the judges. The recording/.? that was used was 

never examined by an expert to see if that to was edited. The only 

re a s o n _th at __t h e_o t h.e r. _r_e.c or.d.i.ng.s _ _vere _no.t_used was becau se_ i t_ wou 1 d 

have shown petitioner was not guilty of possession and would have 

also shown that petitioner was not wanting to help these people. 

Subsequently, since the trial was not fair and some of the evidence 

was a total suprise, petitioner was found guilty of possession. On 

appeal, the appeals court affirmed that petitioner was guilty of 

aiding and abetting possession with intent to distributee At trial, 

when there was no proof of petitioner having actual possession 

government changed its theory and stated the aiding and abetting. 

The jury instructions were deficient :.due to the fact that at first

the

the jury was instructed to the elements that the government had to 

prove at trial. Then at the end they were instructed differently to 

the charge. The argument was..constructive possession when that was 

not ever proven. Petitioner never knew exactly what was being sold 

to the undercover. The petitioner only introduced a person that was

Petit-supposedly going to help gain whatever the undercover wanted, 

ioner has the evidence where the agents involved begged petitioner

for four months prior to help find someone that would help gain the

substances they wanted. Petitioner was not able to show this due to

allowed to leave detention.the fact that petitioner was never

5



Counsel also failed to submit evidence of the police report and also 

the evidence where the evidence was tainted and unreliable. On the 

indictment, it has the signature of the prosecutor Monty Kimball. 

Through out petitioner's incarceration, he has been fighting for his 

liberty due to the injustice that was caused by the government. In 

petitioners §2255 petition, he gained an affidavit by the prosecutor 

Monty Kimball where he states that he never presented the case before 

the grand jury. The indictment never showed what petitioner had to 

actually defend to. At trial, there was a recording that was not ever 

heard by the petitioner. The recordings, that were heard were never 

showed to the jury. The evidence that petitioner was induced and 

was actually innocent were never shown to the jury due to the counsel 

being ineffective and also petitioner was not allowed bail in order 

to procure his evidence. Counsel never requested an independent test 

done on the evidence of the:controlled substance. She never requested 

a voice exemplar on the recording that was shown to the jury to even 

know if the person speaking was petitioner. At trial, the jury was 

instructed on the elements that the government needed to prove beyond 

a reasonable doubt, then at the end of the case, the judge amended the 

elements to inlcude.aiding and abetting and constuctive possession. 

There was evidence of others involved and the prosecutor failed to 

show that to the jury. The prosecutor also with held evidence favorab­

le to the defense, which was the phone records of the agent Bustamante. 

Prosecutor also with held all of the police records involved in the 

■ Counsel failed to show the lab report and the chain of custody 

to petitioner before trial to question and examine for himself the 

documents that were going to be shown to the jury.

case.
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REASONS FOR GRANTING THE PETITION
In numerous cases the Supreme Court has ruled, in varying language, that it 

would consider the question of a federal court's jurisdiction of the subject 

matter, whether its own or that of the courts below, even though that question 

was not, or not properly, raised by the parties. M'Kinney v. Carroll, (1838) 

37 U.S. 66, 9 L.Ed 1002. If there is a question of a defeat in juris­

diction of the Federal Circuit Court, The United States Supreme Court 

is bound to reverse the judgment, although the defendant has not pl­

eaded in abatement to the jurisdiction of the lower court. Bridge 

Proprietorsv. Hoboken Co., (1864) 68 U.S. 116, 17 L.Ed 571. If this

case was not presented to a grand jury, then the petitioners Fifth 

Amendment was violated and the power was in the hands of the govern-

Petitioner has a Fifth Amendment right to 

a grand jury. See McDonald v. City of Chicago, 561 U.S. 742, 765 n.

ment and the prosecutor.

13, 130 S.Ct. 3020, 177 L.Ed 2d 894(2010). If a_case is not. 

to the Grand Jury then probable cause was not established. "A Grand 

Jury establishes probable cause." Trois v^Long, 362 F.App'x 399,

"The Fifth Amendment guarantees that a criminal 

defendant will be tried only on charges alleged in the grand jury 

indictment." United States v. Arlen, 947 F,2d 139, 144(5th Cir.

presented

401(5th Cir. 2010).

Grand Jury presentment not made in established mode of pro­

cedure is mere question of irregularity as referred to in former 28 

U.S.C.S.§556[predecessor to Rule 52(a)]; paper purporting to be 

imndictment which is handed by foreman to clerk when court is not 

in session and in absence of grand jury is no indictment 

jury presentment must be made publicly and in open court, all of

the grand iurors being present and answering to their names. Renigar 
v. United States, 172 F.646(1909)).

1991).

as grand
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If a Federal Court is without jurisdiction of the offense, judgment 

of conviction is void on its face. Bauman v.United States, 156 F.2d

534(5th Cir.1946). A prosecutor enjoys broad discretion in determin-

and such pre-trial charging 

decisions are presumed to be legitimate. Bordenkircher v. Hayes, 434

ing whom to prosecute for what crime

U.S. 357, 364, 98 S.Ct. 663, 54 L.Ed. 2d 604(1978), Nonetheless, a

prosecutor violates due process when he or she withholds favorable 

evidence that may sway the jury in favor of the defendant. The pros­

ecutions failure to disclose police reports of alternate suspects 

with connections to the defendant is Brady violation.as that evidence 

is potentially exculpatory, impeachment of the quality of a police 

investigation, and aids a defense investigation. See Smith, 50 F.3d. 

801 at 829-830 seealso Bowen v. Maynard, 799 F.2d 593, 612-13(10th

Cir, 1986) For evidence to be considered material, it does not have 

to”reflec[t] upon the culpability of the defendant. Impeachment evi­

dence is evidence that can be used to challenge the credibility of a 

prosecution witness or that can be used to challenge the prosecutions 

case. Bagley, 473 U.S. at 676- The trial judge instructed the jury 

the essential elements of the crime and the jury found the peti­

tioner guilty. The indictment, however failed to allege the essential 

element that the defendant had possession or was in contructive pos­

session of any controlled substance. The Sixth Amendment to the Unit­

on

ed States Constitution guarantees defendants the right to have "com- 

' pulsory process for obtaining witnessess in his favor”.

see also United States v. Ramos, 933 F.2d 968, 974(llth

U.S. Cons t.

Amend. VI; 

Cir. 1991).
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\.'_r The Court of Appeals for the Fifth'Circuit affirmed petitioners 

conviction under the recording that was not even heard by the petit­

ioner before trial and was not given a chance to give a voice exampl- 

ar on the recording to show it was not him. The Court of Appeals also 

erroraneously affirmed due to the past conviction of petitioner. If 

the evidence to show that the supposed substance was not a controlled 

substance at all it would have brought into question the evidence 

presented. The evidence was never in a heat sealed bag when the 

agent supposedly acquired it. This case is a public interest due to 

the Federal Court not establishing Subject Matter Jurisdiction. The 

fact thta.t the prosecutor states that he never presented the case to 

the grand jury should be enough for this Honorable Court to Grant 

Writ Of Certiorari. In cases invo-lfrirng factual challenges to the 

court's subject matter jurisdiction, "the court must give the peti­

tioner an opportunity for discovery". Williamson v. Tucker, 645 F. 2d 

404, 414(5th Cir. 1981). Through appellants due diligence, in his 

§2255- he filed a Rule 33 motion of interrogatories that the govern-

The indictment did not containment failed to answer or acknowledge, 

the essential elements and facts. The necessity of providing both 

the essential elements of the crime charged and sufficient facts

regarding the offense is grounded in the Fifth and Sixth■Amendments 

to the United States Constitution and Federal Rule of Criminal Pro­

cedure 7(c)(1). The government must sufficiently apprise the defen­

dant of the charges against him so that he may have enough informa­

tion regarding the charge to prepare a defense, plead double jeopa­

rdy in a subsequent prosecution, and be tried only upon the charges 

found by the grand jury. If the indictment does not provide enough 

information to enable the defendant to prepare a defense, the indi-.

9



ctment is considered vague, offending the Due Process Clause of 

the Fifth Amendmant. Courts have uniformly held that the written 

indictment must contain all the essential elements of the crime

charged, or it is subject to dismissal. The essential elements 

of the offense in the written indictment generally track the lan­

guage of the statute, regulation or other provision of law which 

the government alleges the defendant has violated. An offense 

charged in the language of the statute without any facts surroun­

ding the allegation is not sufficient to apprise the defendant of 

what he or she is to defend to. "Failure of the indictment to al­

lege all the essential elements of an offense ... is a jurisdict­

ional defect requiring dismissal" and "the absence of prejudice 

to the defendant does not cure whatsis necessarily a substantive, 

jurisdictional defect in the indictment." Id. atl505; see also 

United States v. Spruill, 118 F.3d 221, 227(4th Cir. 1997) If an

essential element is not charged in the indictment, "a defendant 

is required to answer to a charge that was not brought by a grand

jury, thus violating the express language of the Fifth Amendment 

no person shall be held to answer for a capitol, or other­

wise infamous crime, unless on the presentment or indictment of

. United States v. Hooker, 841 F.2d at 1232(4th Cir.

that

t ita Grand Jury

1988). These cases demonstrate that the failure to allege an ess­
ential element of a crime is a fatal error. While Indictments 

first challenged after trial are reviewed under a more liberal

that standard nevertheless requires that ''the necessary 

facts appear in any form or by fair construction can be found with 

in the terms of the indictment.'.' See Clay v. United States, 326 F.2d

standard

196, 198(10th Cir. 1963).
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The pre-sentence report has impeachment evidence that if counsel 

would have cross-examined the agent that was put on the stand,

it would have shown that his story changed from the day of the 

incident and his testimony at trial. Agent Ruckman stated that 

he saw petitioner hand a bag over to under cover agent Bustaman-.

te and that "he saw a clear bag with a crystally substance inside". 

At trial, the evidence showed that the supposed controlled subst­

ance was inside of a black bag. Again, in the prosecutors affida­

vit, he states that there were others involved as driving petiti­

oner to and from the place where the transaction took place, but 

that there was not enough evidence to charge these other people.

On the pre sentence report, it states these other people as Blake 

Ramey and Stella Crespin. The question is this

people were witnesses to the transaction

to know exactly what they saw or witnessed? These other people 

that were mentioned in the police report and the pre sentence re­

port, were requested by petitioner to be witnesses at his trial. 

Petitioner has stated time and time again that he did not give . 

anything to anyone. Petitioner was not wanting to help these 

agents at all but after 4 months of pestering and hasseling the 

petitioner in finding someone that would sell them drugs he found

If these other

would.it.not be.better

that said that they would sell them anything they wanted. 
Petitioner never had any dealings with these people or ever actu­
ally knew if what they said they could sell was true. The prosec­

ution never showed that petitioner even had past transactions wi-

If a person is asking for help

someone

th these people.,It's like this 

in finding health insurance and you knew of someone that said

that they sold insurance without actually buying insurance from 

should you be held responsible if the person youthat person
11



knew that stated that he sold insurance sold that person fake in­
surance? Should you and you alone be charged with insurance fraud? 

All you did was tell the person looking for insurance that you 

knew of someone that said that they sold insurance. Is it Justice 

to charge the one only directing you to someone with insurance 

with insurance fraud without charging the one that actually sold 

you the fraudulent insurance? If this person was the one that 

sold the insurance that was fake, would it not be propper justice 

to hear from this person? That is what happened here. All the pe­

ople involved were not charged or cross examined, if these other 

people were, there to testify, they would have stated that it was 

a controlled substance at all. Petitioner has the evidence 

where they stated that what was given to the underrcover agent 

Bustamante was rock salt. If any Justice would look at the evide­

nce that was presented and the testimony given by the governments 

witnesses, they would agree with petitioner and see that it was 

a trial by ambush. Petitioner has already done 5 years for some­

thing he did not do. He has lost both of his parents and is losing 

time to be there for his kids. Petitioner is requesting that this 

Honorable Court just look at the evidence. Petitioner has a 12 year 

old daughter that is in foster care and he has tryed to be released to be a

father and care for his child.

never
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

Date: Q-91.-?n91
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