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PAMELA HARRIS, Circuit Judge:

While she was the mayor of Princeville, North Car-
olina, Priscilla Everette-Oates was investigated and
then indicted for embezzling town funds through mis-
use of her town credit card. Prosecutors dismissed the
case against her after new evidence was discovered,
and Everette-Oates filed a multi-count § 1983 claim
against various state officials involved in her prosecu-
tion.

The district court allowed to proceed the two
claims that are before us now on appeal: a Fourth
Amendment claim against state investigator Lolita
Chapman, alleging that she fabricated and concealed
evidence in her testimony before the grand jury; and a
conspiracy claim against Chapman and several other
officials for their alleged roles in causing the presenta-
tion of false grand jury testimony. After discovery, the
district court granted summary judgment to the de-
fendants, largely on the ground that Chapman is abso-
lutely immune from claims arising from her grand jury
testimony. We now affirm the judgment of the district
court.

I.
A.

In 2012, Priscilla Everette-Oates was serving her
second term as mayor of Princeville, North Carolina, a
historically Black town. Princeville had been strug-
gling financially for many years, in part because of a
history of hurricanes and severe flooding. Conditions
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further declined during Everette-Oates’s time in office,
and an independent audit of the town’s finances for the
2011 fiscal year raised concerns. As a result, the Local
Government Commission (“LGC”), a state entity that
monitors the fiscal and accounting practices of local
governments, voted in July of 2012 to assume control
of Princeville’s finances, stepping in to oversee and
manage the town’s day-to-day financial operations.

The LGC’s first act was to impound the town’s fi-
nancial records, removing them from town control and
transporting them to the LGC office in Raleigh. Sharon
Edmundson, appointed by the LGC as finance officer
for Princeville, was responsible for those records,
which remained in the LGC’s sole custody during the
period in which Everette-Oates was investigated and
indicted.

On September 19, 2012, Edmundson sent a letter
to Everette-Oates and Princeville’s Town Commission-
ers detailing the LGC’s concerns about charges made
to Everette-Oates’s town credit card. According to Ed-
mundson, many of those charges were improperly sup-
ported, either because they lacked documentation in
the form of receipts or because it was not clear that
they related to legitimate town business. Included in
the second category was a series of charges connected
to an “Economic Development Committee” that had
not been adequately described or verified, in the view
of the LGC. Edmundson attached to her letter a
spreadsheet listing the charges of concern, which
would become the basis for Everette-Oates’s indict-
ment.
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At the same time, the Office of the State Auditor
began an audit of Everette-Oates’s use of town funds,
and in April of 2013, it issued a finding that Everette-
Oates and other town officials had used town credit
cards for questionable expenditures and failed to doc-
ument certain reimbursements. At that point, the
county District Attorney opened a criminal investiga-
tion. Agent Lolita Chapman, a financial crimes agent
with the State Bureau of Investigations — and the key
defendant in the present case — was assigned as the
sole investigator.!

Agent Chapman focused her investigation of Ever-
ette-Oates on two main issues, tracking the concerns
first identified by Edmundson and her spreadsheet.
First, for charges without receipts, Chapman evalu-
ated whether appropriate business purposes could be
identified. And second, for charges for which Everette-
Oates had cited the Economic Development Commit-
tee as the approved business purpose, Chapman inves-
tigated whether there in fact existed such a committee,
authorized as part of town business. That investigation
yielded conflicting information and evidence, some

! The district court described Chapman’s assignment to the
case: In an email, a state official requested that “an African Amer-
ican agent” be named because of racial sensitivities that might
accompany a financial investigation of a historically Black town.
Assignment of an “African American agent would be preferable in
terms of relieving any anxiety on the part of Princeville’s citizenry
in this regard.” See Everette-Oates v. N.C. Dep’t of State Treasurer
(Everette-Oates II), No. 5:16-CV-623-FL, 2017 WL 2269524, at *4
(E.D.N.C. May 23, 2017) (quoting J.A. 3634). Chapman, a Black
woman, was assigned the next day. Id. at *5.
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supporting the existence of an approved Economic De-
velopment Committee and some to the contrary. It is
undisputed that Chapman provided her full investiga-
tive file, including this competing evidence, to the Dis-
trict Attorney’s Office.

The District Attorney charged Everette-Oates
with 17 felony counts of embezzlement by a public
official. Tonya Montanye, the lead prosecutor, used
Edmundson’s original spreadsheet in drafting an in-
dictment. As she later testified, however, she focused
not on missing receipts, but instead on purchases that
lacked a sufficient business justification, with or with-
out receipts — and in particular, on charges listing the
Economic Development Committee as a justification,
given her understanding that no such Committee ex-
isted. Montanye reviewed the proposed indictment
with Chapman, and according to Everette-Oates,
Chapman affirmed Montanye’s belief about the non-
existence of the purported Economic Development
Committee.

On August 5, 2013, Everette-Oates was indicted
by a grand jury on all 17 counts of the indictment
against her. Agent Chapman was the only witness to
testify before the grand jury. Shortly after, Everette-
Oates was arrested and then released on bond.

Because the LGC still held Princeville’s financial
documents, Everette-Oates’s defense counsel sent the
LGC a subpoena and a public records request seeking
all relevant records, including receipts. The LGC failed
to fully comply with repeated production requests —
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from both Everette-Oates and the prosecutors — and
moved to quash the subpoenas. The court denied the
motion to quash and, in September 2014, ordered that
both defense counsel and the prosecution be permitted
an on-site inspection of the records held at the LGC’s
office.

That two-day inspection revealed a storage closet
filled with Princeville financial documents — many
more documents than the LGC had suggested it pos-
sessed — as well as additional records kept by Edmund-
son in her office, disclosed only on the second day. The
lawyers discovered two files particularly relevant
here: first, a folder labeled “Economic Development
Committee,” containing documents related to Prince-
ville’s economic development efforts; and second, in
Edmundson’s office, an envelope labeled “Appears to be
receipts from ... the mayor,” containing receipts for
Everette-Oates’s credit card expenditures, each accom-
panied by a hand-written explanation. None of those
receipts or documents had previously been disclosed to
Everette-Oates or to prosecutors.

In March 2015, Montanye recommended to the
District Attorney that the charges against Everette-
Oates be dismissed, citing both evidentiary issues and
credibility concerns with certain witnesses. The indict-
ment was dismissed on March 18, 2015.

B.

After the indictment against her was dismissed,
Everette-Oates filed a multi-count complaint under 42
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U.S.C. § 1983, naming as defendants several state
agencies and actors who, she alleges, violated her con-
stitutional rights, or conspired to do so, during the
leadup to her indictment and her short-lived prosecu-
tion. The claims relevant on appeal center around
Agent Chapman’s testimony before the grand jury. Ev-
erette-Oates alleges that Chapman testified falsely re-
garding the Economic Development Committee, both
omitting evidence of its existence and fabricating evi-
dence that it did not exist. She also alleges that four
other defendant officials — Edmundson, appointed as
Princeville’s finance officer; LGC officers Vance Hollo-
man and Robin Hammond; and State Auditor Beth
Wood conspired with Chapman to present that false
grand jury testimony.

Everette-Oates’s original complaint raised several
other claims, but those claims are not before us on ap-
peal. In two initial decisions, the district court substan-
tially narrowed the grounds on which Everette-Oates
could proceed, dismissing multiple counts of her com-
plaint for failure to state a claim. See Everette-Oates v.
N.C. Dep’t of State Treasurer (Everette-Oates I), No.
5:16-CV-623-FL, 2016 WL 10805746, at *18 (E.D.N.C.
Sept. 28, 2016); Everette-Oates v. N.C. Dep’t of State
Treasurer (Everette-Oates II), No. 5:16-CV-623-FL,
2017 WL 2269524, at *14 (E.D.N.C. May 23, 2017).2

2 In its first order, the district court dismissed Everette-
Oates’s claims without prejudice, under Rule 12(b)(6) of the
Federal Rules of Civil Procedure. Everette-Oates I, 2016 WL
10805746, at *18. In its second order, the district court allowed
Everette-Oates to proceed on some of the claims included in her
proposed amended complaint, but denied leave to amend with
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In some instances, the court dismissed claims because
Everette-Oates had not alleged with specificity the
conduct of which she complained or the involvement of
the named defendants in that conduct. See, e.g., Ever-
ette-Oates 11, 2017 WL 2269524, at *11-12.

The district court reached a different result, how-
ever, with respect to Chapman’s grand jury testimony,
concluding that Everette-Oates had pleaded facts suf-
ficient to state a Fourth Amendment claim that Chap-
man concealed or fabricated material evidence before
the grand jury. Id. at *10-11. That claim could not pro-
ceed, the district court reasoned, under the rubric of
malicious prosecution: The elements of malicious pros-
ecution include a “seizure of the plaintiff pursuant to
legal process unsupported by probable cause,” id. at *9
(quoting Evans v. Chalmers, 703 F.3d 636, 647 (4th Cir.
2012)), and in the court’s view, the indictment of Ever-
ette-Oates “conclusively determine[d] the existence of
probable cause,” id. at *10. But Everette-Oates could
go forward on a Fourth Amendment claim for conceal-
ment and fabrication of evidence, because she had al-
leged facts from which it could be inferred that
Chapman “deliberately or with a reckless disregard for
the truth,” id. (quoting Miller v. Prince George’s
County, 475 F.3d 621, 627 (4th Cir. 2007)), misled the

respect to other claims; as to those claims, the district court rea-
soned, amendment would be futile because they could not survive
dismissal under Rule 12(b)(6). Everette-Oates II, 2017 WL
2269524, at *14. Among the claims dismissed at this early stage
of the proceedings were state law claims and claims under federal
statutes other than § 1983. Everette-Oates has not challenged
those dismissals on appeal.
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grand jury about a matter — the existence of the Eco-
nomic Development Committee — “material to the
probable cause determination for the charged offense
of embezzlement,” id. at *11. And as to the other four
defendants listed above, Everette-Oates had ade-
quately pled a § 1983 conspiracy to violate her Fourth
Amendment rights by causing Chapman to testify
falsely to the grand jury. Id. at ¥12.3

With Everette-Oates’s claims so narrowed, the
parties filed cross-motions for summary judgment
when discovery was complete. And in the order now on
appeal, the district court granted summary judgment

3 Everette-Oates has not appealed the dismissal of her mali-
cious prosecution claim, and the government has not cross-ap-
pealed or otherwise questioned the district court’s recognition of
a separate Fourth Amendment claim for falsification or conceal-
ment of evidence. We note, however, that Everette-Oates’s claim
may better be viewed as one for malicious prosecution. Although
a grand jury indictment generally will preclude a malicious pros-
ecution claim by establishing probable cause, there is an excep-
tion for cases in which the decision to indict is influenced by a
state actor’s deliberately false testimony before a grand jury, see
Durham v. Horner, 690 F.3d 183, 189 (4th Cir. 2012) — exactly what
Everette-Oates is alleging. But any confusion here appears to be
entirely semantic, as the elements of the concealment and fabri-
cation claim recognized by the district court deliberate or reckless
false testimony that is material to a grand jury’s probable cause
determination, Everette-Oates II, 2017 WL 2269524, at *10 — per-
fectly track the requirements for making out a malicious prosecu-
tion claim in this context, see id. at *9; Evans, 703 F.3d at 647-48
(discussing malicious prosecution claim involving presentation to
grand jury of allegedly false evidence); Massey v. Ojaniit, 759 F.3d
343, 356-57 (4th Cir. 2014) (same). And given that the parties
have not challenged the district court’s framing of this Fourth
Amendment claim, we need not consider the issue further.
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to the defendants on all claims, denying Everette-
Oates’s cross-motion. Everette-Oates v. Chapman (Ev-
erette-Oates III), No. 5:16-CV-623-FL, 2020 WL 231378,
at *19 (E.D.N.C. Jan. 14, 2020).

The district court began its thorough opinion with
the first of Everette-Oates’s remaining claims: the al-
leged concealment and fabrication of evidence by
Chapman before the grand jury. Id. at *9. That claim
was barred as a matter of law, the district court held,
because Chapman was absolutely immune from liabil-
ity with respect to her grand jury testimony. Id. at *10.
Under Rehberg v. Paulk, 566 U.S. 356 (2012), the court
explained, “a grand jury witness has absolute immun-
ity from any § 1983 claim based on the witness’ testi-
mony” — including allegedly “false testimony” — and
also from claims based on “preparatory activity” lead-
ing up to that testimony. Everette-Oates 111, 2020 WL
231378, at *9 (quoting Rehberg, 566 U.S. at 369-70).
And all of Everette-Oates’s claims against Chapman,
the court concluded, “fall squarely within [that] abso-
lute immunity": In her amended complaint and again
in her briefs, Everette-Oates focused repeatedly and
exclusively on Chapman’s alleged fabrication and con-
cealment of evidence in her grand jury testimony. Id.
at *9 (quoting complaint and briefs). Nor, the district
court noted, had Everette-Oates provided any argu-

ment in response to Chapman’s assertion of immunity.
Id. at *10.

In what amounted to an alternative holding, the
court went on to consider Everette-Oates’s argument
that some of her allegations against Chapman actually
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involved conduct prior to and apart from her grand
jury testimony — specifically, Chapman’s provision of
misleading information to prosecutor Montanye re-
garding the existence of an Economic Development
Committee. See id. The court concluded that even if
those allegations were not covered by Chapman’s Re-
hberg immunity, there was no evidence in the sum-
mary judgment record to support them. Id. It was
undisputed, the court explained, that Chapman had
provided Montanye with her full investigative file, in-
cluding evidence that there was in fact an Economic
Development Committee, precluding any inference
that “Chapman deliberately fabricated or concealed”
evidence regarding the Committee. Id. at *12; see also
id. at *10-12 (describing extensive evidence turned
over to prosecutors). Moreover, the district court held,
the information given to the prosecutors, though
mixed, was sufficient to sustain a finding of probable
cause against Everette-Oates, which meant that Ever-
ette-Oates could not establish a Fourth Amendment vi-
olation for concealment or fabrication of evidence. Id.
at *12-13. And finally, the post-indictment discovery of
the “Economic Development Committee” file at the
LGC offices lent no support to the claim that Chapman
concealed evidence from the prosecutor in the run-up
to indictment: the materials in that file were similar to
those already collected and turned over to prosecutors
by Chapman, and the prosecutors already were on no-
tice that the LGC possessed records Everette-Oates be-
lieved relevant to her defense. Id. at *14-15.
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The court turned then to the last of Everette-
Oates’s remaining claims: her claim that Chapman
and four other defendants conspired to cause Chap-
man to violate Everette-Oates’s constitutional rights
through the provision of false grand-jury testimony.
See id. at *16-19. To establish a civil conspiracy under
§ 1983, the court explained, Everette-Oates would
have to show that the defendants “acted jointly in con-
cert and that some overt act was done in furtherance
of the conspiracy which resulted in [the] deprivation of
a constitutional right.” Id. at *16 (quoting Hinkle v.
City of Clarksburg, 81 F.3d 416, 421 (4th Cir. 1996)).
Here, the court held, Everette-Oates could not show an
underlying “deprivation of a constitutional right,”
given that her Fourth Amendment claim of fabrication
and concealment of evidence could not survive sum-
mary judgment. Id. Moreover, and in the alternative,
Everette-Oates had failed to present evidence that
would create a genuine issue of fact as to the existence
of a conspiracy — that the defendants had shared a con-
spiratorial objective and “positively or tacitly [come] to
a mutual understanding to try to accomplish a com-
mon and unlawful plan.” Id. at *17 (quoting Hinkle, 81
F.3d at 421).

Everette-Oates timely appealed the district court’s
grant of summary judgment to the defendants.

II.

We review a grant of summary judgment de novo,
using the same standard applied by the district court.
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Brooks v. Johnson, 924 F.3d 104, 111 (4th Cir. 2019)
(citation omitted). Courts “should grant summary
judgment only if, taking the facts in the best light for
the nonmoving party, no material facts are disputed
and the moving party is entitled to judgment as a mat-
ter of law.” Ausherman v. Bank of Am. Corp., 352 F.3d
896, 899 (4th Cir. 2003) (citation omitted). Largely for
the reasons given by the district court, we affirm the
grant of summary judgment to the defendants.

Like the district court, we think that absolute im-
munity bars much, if not all, of Everette-Oates’s
Fourth Amendment claim against Chapman. Under
Rehberg, Chapman is absolutely immune from any
§ 1983 claim based on her testimony. 566 U.S. at 369.
And that absolute immunity is broad in scope, extend-
ing to claims that Chapman presented or conspired to
present false evidence, and to claims based on Chap-
man’s preparatory activity in advance of testifying. Id.
at 369-70. In other words, plaintiffs may not “simply
reframe a claim to attack the preparation instead of
the absolutely immune actions themselves.” Id. at 369
(citation omitted).

As the district court concluded, Everette-Oates’s
claims against Chapman “fall squarely within” that
absolute immunity. Everette-Oates III, 2020 WL
231378, at *9. It has been clear since the beginning of
this case that Chapman’s grand jury testimony is the
gravamen of Everette-Oates’s claims against her. Each
iteration of Everette-Oates’s complaint has focused
sharply on Chapman’s allegedly false or misleading
testimony before the grand jury. As a result, the
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district court permitted claims arising from that tes-
timony — and only those claims — to proceed past a
motion to dismiss, finding that Everette-Oates had
pleaded with sufficient specificity her allegation that
Chapman concealed or fabricated evidence before the
grand jury. Everette-Oates 11,2017 WL 2269524, at *10.
And then again at summary judgment — after Chap-
man had briefed her absolute immunity defense —
Everette-Oates continued to center her claim around
Chapman’s grand jury testimony. See, e.g., Pl’s Mem.
in Opp’n to Def. Chapman’s Mot. for Summ. J. at 12-13,
16, Everette-Oates v. Chapman, No. 5:16-cv-00623-FL
(E.D.N.C. Apr. 22, 2019), ECF No. 204; P1.’s Reply Br. in
Supp. of Mot. for Summ. J. at 4-5, Everette-Oates v.
Chapman, No. 5:16-cv-00623-FL. (E.D.N.C. May 6,
2019), ECF No. 216.

On appeal, as before the district court, Everette-
Oates suggests that she can advance a separate claim
against Chapman, falling outside the scope of Rehberg
immunity, based on the agent’s representations to
prosecutor Montanye. Like the district court, we disa-
gree. First, it is not clear that the record in this case
would allow a finding that Chapman’s conversations
with Montanye are not themselves protected by Re-
hberg, which immunizes not only grand jury testimony
itself but also a witness’s conversations with prosecu-
tors in preparation for that testimony. See 566 U.S. at
369-70. But in any event, as the district court thor-
oughly explained, the summary judgment record
simply will not support any otherwise viable claim
that Chapman violated the Fourth Amendment by
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concealing or fabricating evidence regarding the Eco-
nomic Development Committee in her interactions
with prosecutor Montanye.

To the extent Everette-Oates has alleged such a
claim, it is that Chapman concealed from Montanye ev-
idence supporting the existence of an Economic Devel-
opment Committee, causing her to indict Everette-
Oates for charges attributed to a purportedly non-ex-
istent entity.* But as the district court emphasized in
its opinion, it is not disputed that Chapman turned
over to prosecutors her entire investigative file,
“set[ting] forth plainly and in the open” extensive “in-
formation and documentation” supporting the Com-
mittee’s existence, as well as evidence to the contrary.
Everette-Oates 111, 2020 WL 231378, at *12. And that
undisputed evidence, we agree, is inconsistent with
any finding that Chapman “deliberately . . . concealed”
from or “intentionally misrepresented” to prosecutors
evidence regarding the status of the Economic Devel-
opment Committee, id., as would be required to make
out a violation of the Fourth Amendment. See Everette-
Oates I1, 2017 WL 2269524, at *10; Durham, 690 F.3d
at 189 (addressing “deliberate[]” falsification of evi-
dence).

Nor can Everette-Oates prevail without showing
that any allegedly concealed evidence was “material”

4 We can discern no allegation in Everette-Oates’s com-
plaints or briefs that Chapman presented prosecutors (as opposed
to the grand jury) with fabricated evidence; this portion of her
claim is limited to the concealment of allegedly exculpatory evi-
dence.



App. 17

to the grand jury’s probable cause determination. See
Everette-Oates II, 2017 WL 2269524, at *10; Massey v.
Ojaniit, 759 F.3d 343, 357 (4th Cir. 2014) (explaining
that false statements or omissions violate the Fourth
Amendment only if they are “material, that is, neces-
sary to the finding of probable cause” (internal quota-
tion marks omitted)). Here, the district court expressly
found that taking account of all the admittedly con-
flicting evidence — including the evidence allegedly
concealed by Chapman — there remained a sufficient
basis for probable cause against Everette-Oates. Ever-
ette-Oates 111, 2020 WL 231378, at *12. Everette-Oates
does not challenge that finding on appeal, and we have
no basis for questioning it — which means that Ever-
ette-Oates also cannot satisfy the materiality require-
ment of her Fourth Amendment claim.

That leaves Everette-Oates’s conspiracy claim
against Chapman and the other defendants. But as the
district court reasoned, because Everette-Oates has
failed to make out a Fourth Amendment violation, she
cannot show the underlying “deprivation of a constitu-
tional right” required to support a § 1983 conspiracy
claim. Id. at *16 (quoting Hinkle, 81 F.3d at 421). Nor,
as the district court held in the alternative, does the
summary judgment record allow for a finding that the
various defendants acted in concert with the conspira-
torial objective of causing Chapman to testify falsely to
the grand jury. Id. at *17 (“[Tlhe inferences that
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plaintiff seeks to draw are too attenuated and specula-
tive to create a genuine issue of fact.”).’

III.

For the reasons given above, we affirm the district
court’s grant of summary judgment to the defendants
and denial of summary judgment to Everette-Oates.

AFFIRMED.

5 In discussing her conspiracy claim on appeal, Everette-
Oates refers not only to a deprivation of her Fourth Amendment
rights but also to a violation of her rights under the Fourteenth
Amendment’s Due Process Clause. We need not consider in this
case whether the Due Process Clause may be violated by the in-
volvement of state or municipal defendants in the pre-trial con-
cealment or fabrication of evidence. Cf. Manuel v. City of Joliet,
137 S. Ct. 911, 917-19 (2017) (treating challenge to pre-trial re-
straint on liberty as arising under Fourth Amendment). The dis-
trict court was clear in its preliminary ruling that Everette-Oates
could proceed to summary judgment on Fourth Amendment
claims, not claims under the Due Process Clause. Everette-Oates
11, 2017 WL 2269524, at *10-11, *12. Everette-Oates did not ob-
ject to that ruling before the district court, instead citing only the
Fourth Amendment in her amended complaint, and she does not
address or challenge it on appeal.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT
OF NORTH CAROLINA
WESTERN DIVISION

NO. 5:16-CV-623-FL

PRISCILLA EVERETTE-
OATES,

)

)
Plaintiff, ;
V. )
LOLITA CHAPMAN in Her )
Individual Capacity; BETH )
WOOD in her Individual )
Capacity; T. VANCE )
HOLLOMAN in his Individual )
Capacity; ROBIN HAMMOND )
in her Individual Capacity; )

and SHARON EDMUNDSON )
in her Individual Capacity, )

Defendants. )

ORDER
(Filed Jan. 14, 2020)

This matter is before the court on the parties’ cross
motions for summary judgment (DE 175,178, 184, 189).
These motions have been briefed fully, and the issues
raised are ripe for ruling. For the following reasons, de-
fendants’ summary judgment motions are granted and
plaintiff’s summary judgment motion is denied.!

! In addition, plaintiff filed an unopposed motion (DE 194)
for leave to file an amended memorandum and statement of un-
disputed material facts, which motion is granted on the terms set
forth herein.
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STATEMENT OF THE CASE

Plaintiff, along with former-plaintiff Duarthur
Oates, commenced this action on November 10, 2015,
in the United States District Court for the Western
District of North Carolina, asserting federal constitu-
tional claims and state common law tort claims against
defendants who are current and former state govern-
ment officials, arising out of an investigation, indict-
ment, and prosecution of plaintiff while she was
mayor of the Town of Princeville, North Carolina (the
“Town”).

On September 28, 2016, the court dismissed with-
out prejudice all claims, except for one claim against
defendant Beth Wood (“Wood”) in her individual capac-
ity (false public statements and seizure, under 42
U.S.C. § 1983). Upon plaintiff’s motion construed as a
motion to amend complaint, the court on May 23, 2017,
allowed plaintiff to file an amended complaint with
only certain claims as proposed by plaintiff but not oth-
ers. In particular, the court allowed plaintiff to proceed
on the following claims:

1) Concealment of evidence and seizure under
§ 1983 (count two) against defendant Lolita Chapman
(“Chapman”);

2) Fabrication of evidence and seizure under
§ 1983 (count three) against defendant Chapman; and

3) Civil conspiracy and causing a § 1983 viola-
tion (count four) against defendants Chapman, Wood,
T. Vance Holloman (“Holloman”), Robin Hammond
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(“Hammond”), and Sharon Edmundson (“Edmund-
son”), and former defendant Barry Long (“Long”), in
their individual capacities.

Plaintiff’s other proposed claims for malicious
prosecution (count one) and denial of equal protection
(counts five and six), as well as all claims against for-
mer-defendants Gregory McLeod, Gwendolyn Knight
(“Knight”), and Ann Howell (“Howell”), were dismissed
as futile for failure to state a claim. Plaintiff filed a first
amended complaint on June 5, 2017, largely in accord
with the court’s May 23, 2017 order, but with certain
portions foreclosed by the court’s order and/or subject
to challenge by defendants in motions to dismiss and
motions to strike. On October 31, 2017, the court dis-
missed claims against former defendant Long as time
barred, and the court confirmed the remaining claims
and defendants as those claims set forth above and
those defendants set forth in the caption of this order.

Following an extended period of discovery, and in
accordance with the court’s case management order,
the parties filed the instant motions for summary judg-
ment on April 1, 2019.

In support of her summary judgment motion,
plaintiff relies upon a memorandum of law, statement
of material facts,? supplemental statement of facts, as

2 Plaintiff also relies upon a proposed amended memoran-
dum of law and amended statement of undisputed facts, correcting
two inadvertent errors in citations and numbering in the state-
ment of undisputed facts. Plaintiff moves for leave to file an
amended memorandum and statement of undisputed material facts,
which motion is unopposed. The court notes that defendant’s
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well as appendix and a supplemental appendix, with
accompanying exhibits, including declarations by 1)
plaintiff (attaching exhibits including email corre-
spondence and statement by plaintiff), 2) plaintiff’s
counsel, 3) former Town attorney Charles D. Watts, Jr.
(“Watts”), 4) a prosecuting attorney in plaintiff’s pros-
ecution, Tonya Montanye (“Montanye”) (attaching ex-
hibits including correspondence), 5) consultants
Wallace Green and Reginald ‘Reggie’ K. Smith
(“Smith”), 6) former Town police chief Joey Petaway, 7)
former Town commissioners, Isabelle P. Andrews (“An-
drews”), Calvin Sherrod (“Sherrod”), and Maggie Boyd,
and former town clerk, Daisy Staton.

In addition, plaintiff relies upon 1) excerpts of dep-
ositions of plaintiff; each defendant; former defendant
Long; Montanye and prosecutor Scott Harkey
(“Harkey”); and plaintiff’s counsel in criminal proceed-
ings Joseph Hester and Malvern King; 2) selected dep-
osition exhibits included among the following
documents; 3) Office of the State Auditor (“OSA”) and
State Bureau of Investigation (“SBI”) interview mem-
oranda; 4) emails and written correspondence between
defendants, plaintiff, plaintiff’s counsel, accountants,
prosecutors, Town officers, and officials of OSA and SBI
and other government officials; 5) copies of files main-
tained by defendant Hammond with attachments; 6)

opposition to plaintiff’s statement of material facts, cited herein,
corresponds to plaintiff’s amended statement of undisputed facts.
For good cause shown, plaintiff’s motion for leave (DE 194) is
GRANTED, and plaintiff’s amended memorandum (DE 194-1)
and statement of facts (DE 194-2) are deemed filed.
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OSA Investigative Report, dated April 8, 2013 (“OSA
audit report”), and Re-Released Investigative Report,
dated December 2014; 7) a March 27, 2013 “Response”
to draft OSA audit report, prepared by Watts; 8) orders
and notices in plaintiff’s criminal case, 13 CRS 2056;
9) a draft indictment with notes; 10) Town resolutions,
notices, and agreements; 11) photographs of file boxes
and file contents; 12) reports and other documents ref-
erencing economic development in the Town; and 13)
SBI policy and procedure manual, dated May 1, 2008.

In support of her motion, defendant Chapman re-
lies upon a memorandum of law, statement of material
facts, and the following documents: 1) additional depo-
sition excerpts, 2) additional SBI interview memo-
randa, 3) indictment of plaintiff, and 4) plaintiff’s
interrogatory responses.

In support of her motion, defendant Wood relies
upon a memorandum of law, statement of material
facts, and the following documents in addition to those
previously described: 1) additional deposition excerpts,
2) interrogatory responses, 3) correspondence between
defendant Edmundson and Town officials, 4) OSA in-
terview memoranda, 5) April 23,2012, independent au-
ditors’ report by Petway Mills & Pearson, PA; 6) and
declaration of accountant, Phyllis M. Pearson (“Pear-
son”).

In support of their motion, defendants Holloman,
Hammond, and Edmundson, rely upon a memorandum
of law, statement of material facts, and the following
documents in addition to those previously described: 1)
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additional deposition excerpts; 2) declarations of Hol-
loman, Edmundson, and Hammond, with exhibits in-
cluding correspondence, resolutions, and other work
product of the Local Government Commission (“LGC”)
and its staff; 3) additional OSA and SBI interview and
file memoranda; 4) additional correspondence between
LGC officers, plaintiff, and Town officers; 5) Long affi-
davit; 6) additional documents filed in plaintiff’s crim-
inal case; and 7) additional interrogatory responses.

In their April 22, 2019, oppositions to plaintiff’s
motion, defendants rely upon memoranda of law, an op-
posing statement of facts, as well as a joint appendix
containing the following: 1) additional deposition ex-
cerpts 2) additional correspondence and interview
memoranda; and 3) additional copies of Town receipts,
correspondence, and account statements.

In her April 22, 2019, opposition to defendant Hol-
loman, Hammond, and Edmundson’s motion, plaintiff
relies upon a memorandum of law, an opposing state-
ment of facts, and objections to evidence submitted. In
her opposition to defendant Chapman’s motion, plain-
tiff relies upon a memorandum of law, and an opposing
statement of facts. In her opposition to defendant
Wood’s motion, plaintiff relies upon a memorandum of
law, an opposing statement of facts, and objections to
evidence submitted. Plaintiff also filed on April 23,
2019, a supplemental statement of material facts, and
a supplemental appendix, including additional deposi-
tion excerpts and exhibits from depositions.
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On May 6, 2019, defendants filed a joint response
in opposition to plaintiff’s evidentiary objections, rely-
ing upon affidavits of OSA and SBI officials, Timothy
J. Hoegemeyer and Nathaniel L. McLean. That same
date, plaintiff filed a reply in support of her summary
judgment motion.

STATEMENT OF UNDISPUTED FACTS

The undisputed facts may be summarized as fol-
lows.

Plaintiff served two terms as the mayor of the
Town, first between 2003 and 2005, and second be-
tween January 2010 and December 2013. (Pl.’s Opp.
Stmt. (DE 200) | 1).3

The Local Government Commission (“LGC”) is a
legislatively created state commission that has the du-
ties and authority set out in the North Carolina Local
Government Finance Act, N.C. Gen. Stat. §§ 159-1 to
159-216, including responsibility for approving local
government debt, and for monitoring the fiscal and ac-
counting practices of local governments. (Id. {{ 3, 6).
The LGC has the authority to impound the books and
records and assume financial control of any local gov-
ernment that defaults or is expected to default on a
debt or that fails to comply with the Local Government
Finance Act. (Id.). The LGC consists of nine members,

3 Where a fact asserted in a party’s statement of material
facts is undisputed, the court cites to the opposing party’s respon-
sive statement of facts, where it indicates the fact is admitted or
undisputed or without opposing fact.
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including the State Treasurer, the State Auditor, who
is defendant Wood, and the Secretary of Revenue, who
each serve as ex officio members. (Id. ] 4).

The LGC operates as a division of the Department
of State Treasurer (“DST”), and the staff of the LGC is
provided by the Fiscal Management Section of the
State and Local Government Finance Division of the
DST (the “LGC staff”). (Id. { 5). In the event that the
LGC votes to assume temporary financial control of a
local government, the LGC staff is responsible for
maintaining the day-to-day control of the finances of
the local government. (Id. I 8). The director of the Fis-
cal Management Section serves as the finance and
budget officer of the local government during the pe-
riod of assumed financial control. (Id.).

Three defendants in this case worked for DST. De-
fendant Holloman, who is a certified public accountant,
worked for the DST from 1985 until his retirement in
2015, including from 2006 until retirement in position
of deputy state treasurer and director of the State and
Local Government Finance Division. (Id. ] 9-11). De-
fendant Edmundson, who is a certified public account-
ant, has worked for DST since 2002, and has held the
position of director of the Fiscal Management Section
since 2006. (Id. ] 16). Defendant Hammond worked for
DST from May 2012 until her retirement in 2017, serv-
ing as assistant general counsel, assigned to serve as
legal counsel to the State and Local Government Fi-
nance Division and LGC. (Id. ] 18-21).
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The North Carolina Office of State Auditor
(“OSA”) is an agency of the state, responsible, in part,
for conducting audits of all state agencies, and entities
supported, partially or entirely, by public funds. (Id.
q 22). Defendant Wood, as state auditor, is authorized
and directed to make any comments, suggestions, or
recommendations she deems appropriate concerning
any aspect of an audited entity’s activities and opera-

tions. (Id. I 23).

The North Carolina State Bureau of Investigation
(“SBI”) is a state criminal law agency set up for the
identification of criminals, for their apprehension, and
investigation and preparation of evidence to be used in
criminal courts. (Id. I 26). Defendant Chapman was an
SBI field agent from 2007 until 2014, assigned to con-
duct criminal investigations. (Id. I 27). In 2014, she be-
came a special agent with the Medicaid Investigations
Division of the North Carolina Department of Justice.
(Id.).

The Town has experienced financial difficulties,
which have been exacerbated by severe flooding caused
by several hurricanes. (Id. I 28). As a result of these
financial difficulties, the LGC has twice voted to as-
sume financial control of the town. (Id.). The first time
was in 1997; the second time was in 2012. (Id.). Prince-
ville is the only town where the LGC has had to as-
sume financial control more than once. (Id.).

Beginning in 2010 and up until July 2012, when
the LGC voted to assume control of the Town’s fi-
nances, the LGC staff corresponded and interacted
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frequently with Town officials about the financial con-
dition of the town. (Id. I 29). In 2012, prior to the LGC
vote, DST staff prepared a chart summarizing the cor-
respondence and interactions that LGC staff had with
town officials about the town’s financial condition. (Id.).
This chart was prepared by DST staffleading up to the
recommendation from the LGC staff that the LGC vote
to assume financial control of the Town. (Id.).

On April 23, 2012, the Town received an independ-
ent audit for the fiscal year ending June 30, 2011 (the
“2010-2011 audit”), conducted by the accounting firm
Petway Mills & Pearson, PA, under the direction of
Pearson (the “independent auditor”). (Id. I 30-31). In
the 2010-2011 audit, the independent auditor was un-
able to verify the accuracy of the Town’s financial state-
ments due to inconsistencies and errors in the
accounting records and due to a lack of internal con-
trols over the Town’s financial operations. (Id. 9 31).
Based on this, the independent auditor issued an ad-
verse opinion on the Town’s financial statements. (Id.).
This means that the financial statements did not pre-
sent fairly or in conformity with generally accepted ac-
counting principles the financial position of the Town.
(Id.). In addition, the independent auditor identified 19
material weaknesses in the Town’s internal controls
over its financial reporting. (Id.).

Among the identified material weaknesses were
inadequate internal controls to ensure that transac-
tions were properly documented and properly ap-
proved. (Id. | 32). The independent auditor identified
$23,496 in expenditures that were not supported by
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complete or adequate documentation. (Id.). This in-
cluded incomplete or inadequate documentation to
show that some credit card charges and other expend-
itures were for a legitimate business purpose. (Id.).

Under generally accepted government ac-
counting and auditing principles, to verify
that a charge or expenditure is for a legiti-
mate business purpose the charge or expendi-
ture must be properly documented. Proper
documentation for a credit card expenditure
related to town business would include docu-
mentation explaining the purpose of the ex-
penditure and why it was necessary for town
business purposes. For example, proper sup-
port for a travel expenditure charged to a
town credit card would include a travel reim-
bursement form explaining the business pur-
pose of the travel and would also including
other supporting documentation such as a
conference or meeting agenda. Under gener-
ally accepted government accounting and au-
diting principles, itemized receipts are
necessary but not sufficient documentation
for town expenditures. While itemized re-
ceipts show that expenditure was made, they
do not show that the expenditure was made
for a legitimate business purpose. Similarly,
general statements that expenditure was for
town business or for a meeting are also inad-
equate to show that the expenditure was
made for a legitimate business purpose. A
statement supporting business expenditure
should explain the purpose of the expenditure
and why it was necessary for town business
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purposes and should be supported by addi-
tional documentation.

(Id. 9 33-34).

On July 30, 2012, the LGC voted to assume finan-
cial control of the Town and to impound the Town’s fi-
nancial records. (Id. J 36). Defendant Edmundson, as
Director of the Fiscal Management Section, was ap-
pointed by the LGC as the finance officer for the Town.
(Id. T 37). LGC staff removed some of the Town’s origi-
nal financial records to its offices in Raleigh. (Id. ] 42).
There was no inventory or log of the Town’s financial
records that were brought back to the LGC. (Id. ] 43).
The records were stored in several different locations
in the LGC offices, including a cubicle, a small file
room, and in offices. (Id. J 44). Edmundson had respon-
sibility for the Town records in the LGC offices. (Id.
q 44). The records were accessed by LGC staff as
needed and Edmundson trusted her staff to keep the
records organized if possible. (Id.). Holloman, Edmund-
son, and the LGC had sole custody of the records, and
the records remained in LGC offices at all times while
LGC had custody of them. (Defs’ Opp. Stmt. (DE 196)
M9 58-59). Edmundson kept records in her office that
she was “accessing at least initially on a regular . ..
basis.” (Id. J 60; Edmundson Dep. 74).*

4 Where there are multiple copies of deposition excerpts in
the court’s file, citations to page numbers of deposition transcripts
correspond to the page showing on the face of the underlying tran-
script, and not the page number designated by the court’s case
management and electronic case filing (CM/ECF) system.
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Defendant Wood, as a member of the LGC, became
aware of the financial problems in the Town, and she
was present at the July 30, 2012, LGC meeting when
the LGC voted to take over the Town’s finances. (Pl.’s
Opp. Stmt. (DE 200) ] 55-56). At the meeting, plain-
tiff gave to defendant Wood documents that plaintiff
alleged were evidence of the misallocation of Federal
Emergency Management Agency (“FEMA”) funds,
meant for the use of the Town and its residents after
Hurricane Floyd in 1999, to individuals or businesses
that were not entitled to the funds. (Id.  58). At the
conclusion of the meeting, defendant Wood overheard
plaintiff talking to another LGC member about a fifty
thousand dollar check that no one was looking into. (Id.
9 57). Defendant Wood took the information she re-
ceived from plaintiff back to her office and gave it to
David King, OSA’s Director of Investigations, to inves-
tigate plaintiff’s allegations of misappropriated FEMA
funds. (Id. § 59). Defendant Wood initiated an OSA in-
vestigation into Princeville’s finances by passing on to
David King the information she learned at the meet-
ing, who in turn passed that information on to former
defendant Long, who is an Investigative Supervisor
with the OSA. (Id. ] 60-61). Based on interviews of
SBI agents, Long learned that the SBI had already in-
vestigated plaintiff’s allegations. (Id. ] 63).>

Plaintiff also had made complaints directly to de-
fendant Holloman that the Town’s FEMA funds had
been embezzled, including a complaint about a fifty

5 The court addresses in the analysis herein plaintiff’s evi-
dentiary objections to OSA interview memoranda.
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thousand dollar check made payable to commissioner
Howell and checks written to commissioner Knight.
(Defs” Opp. Stmt. (DE 196) {{ 10, 11). Plaintiff re-
quested an accounting of all FEMA funds that had
gone to the Town. (Id.).

On September 19, 2012, defendant Edmundson
sent a letter to plaintiff and the Town commissioners
about the several areas of concern that the LGC staff
had with the Town’s finances. (Pl’s Opp. Stmt. (DE
200) 9 46-47). This letter also included an attached
schedule of charges to the town credit card account.
(Id.). One of the issues raised in the letter was an al-
leged lack of documentation to show that charges on
the town credit card were for legitimate town business
and were authorized in the Town’s budget. (Id.). De-
fendant Edmundson sent plaintiff and the Town com-
missioners a revised the schedule of charges with
alleged lack of documentation on October 31, 2012. (Id.
T 48).

OSA investigators Long, Bryan Matthews (“Mat-
thews”), and David King interviewed LGC staff mem-
bers defendants Holloman and Edmundson, with
Hammond present, on October 8, 2012 at the LGC’s of-
fices regarding the LGC’s takeover of the Town’s fi-
nances and information concerning allegations of
fraud, waste and abuse. (Id. { 65).

On October 23, 2012, OSA investigators David
King, Long, and Matthews interviewed accountant
Pearson regarding financial audits she performed for
the Town of Princeville. (Id. { 68). That same date, OSA
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investigators interviewed East and Pappas and cre-
ated a memorandum of interview stating “Mr. East
suggested that we meet with the Edgecomb [sic]
County District Attorney to apprise him/her of what
we're planning to do in Princeville.” (DE 187-12 at 3).5

On October 29, 2012, Long requested by email “an
African-American Agent” from SBI supervisor Cheryl
McNeill (“McNeill”), with copy to his supervisor, David
King. (Defs’ Opp. Stmt. (DE 196) ] 37). At the time,
Long had no evidence that plaintiff had committed a
crime. (Id. I 38). On October 30, 2012, McNeill sent a
letter to Long stating that she was assigning defend-
ant Chapman to the OSA investigation. (Pl’s Opp.
Stmt. (DE 200)  72). Sometime after October 30,2012,
in late 2012, Long met with defendant Chapman.
(Defs’ Opp. Stmt. (DE 196)  37).

On November 19, 2012, OSA investigators Long
and Kevin Thomas (“Thomas”) met with Edgecombe
County district attorney Robert A. Evans (“Evans”), as-
sistant district attorney Steve Graham, and defendant
Chapman to discuss plaintiff’s allegations of misap-
propriated FEMA funds. (Pl’s Opp. Stmt. (DE 200)
q 74). Aspects of the OSA’s investigation of the Town’s
finances, including aspects thereof specific to plaintiff,
were not discussed at this meeting. (Id.). On November
29, 2012, OSA investigators Long, Matthews, and
Thomas met with SBI Special Agent Pappas to discuss

6 Citations to page numbers of documents in the record des-
ignated by a docket entry (“DE”) number correspond to the page
number designated by the court’s CM/ECF system, and not the
page showing on the face of the underlying document, if any.
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Plaintiff’s allegations of misappropriated FEMA
funds. (Id.  75). At this meeting, the OSA investiga-
tors learned details of the SBI’s investigation of Plain-
tiff’s allegations and the outcome of that investigation.
(Id.). No discussion of other aspects of the OSA’s inves-
tigation, including any relating to plaintiff, took place
at this meeting. (Id.).

On December 10, 2012, OSA investigators Long
and Matthews met with Smith, who provided state-
ments about his work as a consultant to the Town. (Id.
q 76). On January 7,2013, OSA investigators Long and
Matthews met with Victor Marrow, who provided infor-
mation regarding his work as former Town Manager.
(Id. §77). On January 10, 2013, OSA investigators
Long and Matthews met with Diana Draughn
(“Draughn”), who provided information regarding her
work as former Town Finance Officer. (Id.  78). In a
follow up call, on February 13, 2013, Draughn provided
further information regarding her work as former
Town Finance Officer. (Id.  79). On February 19, 2013,
OSA investigators Long and Matthews met with Ed-
mundson, who provided information about the LGC’s
takeover of the Town’s finances. (Id. q 80).

The OSA published an “Investigative Report Town
of Princeville” on April 27, 2013 (the “OSA audit re-
port”). (Def’s App. Ex. 24). The OSA audit report set
forth three findings: 1) that plaintiff and a town em-
ployee used town credit cards for questionable ex-
penses, 2) that plaintiff, a Town commissioner, and the
interim town manager received check reimbursements
of $4,112 for travel expenses without adequate
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supporting documentation, and 3) that plaintiff en-
tered into contracts without obtaining the required
pre-audit or board approval. (Id. pp. 7-12). For the first
two findings, the OSA audit report noted that OSA re-
ferred the findings to the SBI, Edgecombe County dis-
trict attorney, the Internal Revenue Service, and the
state Department of Revenue. (Id. pp. 9-10).

On March 13, 2013, OSA provided a draft copy of
the OSA audit report to the Town, and requested a sin-
gle response by the Town by March 27, 2013. (Defs’
Opp. Stmt. (DE 196) (] 75-76). LGC also received the
draft copy, and upon receipt LGC recommended that
Town attorney, Watts, prepare the Town’s response to
the OSA audit report. (Id.  80). Watts negotiated an
arrangement for payment through the LGC and coun-
sel to the LGC, and reached agreement for Watts to do
the work at a substantial discount and to attend a
Town board meeting to get approval to do the work.
(Id.). Watts prepared a draft response to the draft OSA
audit report. (Id. J 85). Hammond understood that the
Town board did not like the response that Watts had
prepared. (Id.  95). During a March 28, 2013 meeting,
Town commissioners Knight, Howell and Sherrod
voted to approve the OSA audit report without Watts’
response, despite having voted to approve Watts draft-
ing a response, and after Watts provided a draft of his
response to Howell on March 27, 2013. (Id. ] 96).

On April 18,2013, Long provided defendant Chap-
man with a copy of a draft of the OSA audit report,

which was the same in substance to the final OSA au-
dit report published on April 27, 2013. (PL.’s Opp. Stmt.
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(DE 200) q 82). Also on April 18, 2013, Chapman, to-
gether with Long, met with Edgecombe County district
attorney Evans. (Id. | 83). At that meeting, Evans re-
quested that the SBI conduct an investigation concern-
ing the findings in the OSA audit report. (Id.).
Defendant Chapman was the SBI agent assigned to
the investigation. (Id. I 84). Montanye, who was a fi-
nancial crimes prosecutor, was the lead prosecutor in
Plaintiff’s criminal case. (Id. | 85).

On May 7, 2013, Long gave to defendant Chapman
a “copy of the travel expense reports for the Town of
Princeville Mayor ... concerning this investigation.”
(Defs” Opp. Stmt. (DE 196) q 103); DE 187-30; Long
Dep. 206-208). On May 21, 2013, defendant Chapman
received from plaintiff’s attorney, Malvern King, a let-
ter outlining plaintiff’s explanation for the credit card
charges subject of the OSA audit report, including the
draft response of Watts, and provided it to Montanye.
(Defs’ Opp. Stmt. (DE 196) ] 283, 289). Chapman re-
ceived and copied for her file and the prosecution doc-
uments recorded in an SBI file memorandum
referencing “Reginald Smith’s Work Product” (Defs’
Opp. Stmt. (DE 196) | 304; DE 187-31). Town commis-
sioner Andrews provided Chapman with a series of af-
fidavits regarding the Economic Development
Committee and that town files were missing. (Defs’
Opp. Stmt. (DE 196) | 306; DE 191-44 at 3-4).

Two issues in the case identified by prosecutor
were the existence of receipts and whether an Eco-
nomic Development Committee existed. (Pl’s Opp.
Stmt. (DE 200) ] 89; see Defs’ Opp. Stmt. (DE 196)
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9 124). Between the two issues, the existence of an Eco-
nomic Development Committee was the more signifi-
cant to them. (Id.).

Montanye created a draft indictment for a meeting
she had with Evans. (Pl’s Opp. Stmt. (DE 200) { 93).
The draft indictment shows the purpose for each of the
included charges as “Economic Development Commis-
sion.” (Id.; see DE 191-30). For some of the charges it
indicates that a receipt was provided and for others it
indicates that no receipt was provided. (Id.). “Based on
this, Montanye testified: ‘See, as you can tell, it didn’t
really make a difference whether a receipt was pro-
vided or not....”” (Id. (quoting Montanye Dep. 56)).
The prosecutors brought charges for some transaction
where receipts were provided if they were related to
the Economic Development Committee. (Defs’ Opp.
Stmt. (DE 196) ] 125).

Edmundson had conversations with Montanye
and defendant Chapman regarding the indictment
that specifically referenced the credit card charges and
lack of documentation. (Id. J 121). Edmundson specifi-
cally discussed with Montanye a schedule of receipts
that Edmundson prepared, that included the credit
card charges that were the basis of the indictment. (Id.
q 122). The prosecuting attorneys reviewed the allega-
tions they intended to include in the indictment in
meetings with defendants Chapman, Edmundson, Hol-
loman, Hammond, and district attorney Evans. (Id.
T 129).
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Defendant Chapman relied on her file and docu-
ments from Montanye for Chapman’s grand jury testi-
mony. (Id. §305). On August 5, 2013, defendant
Chapman testified before a grand jury in plaintiff’s
criminal case. (Pl’s Opp. Stmt. (DE 200) q 96). Chap-
man was the only witness to testify to the grand jury.
(Id.). Plaintiff was indicted by the grand jury on August
5, 2013. (Id. T 97; see DE 191-33 at 4-8). After the in-
dictment, Chapman arrested plaintiff and she was re-
leased on bond. (Def’s Opp. Stmt. (DE 196) q 261).

After Plaintiff’s indictment, her attorneys sent a
subpoena for documents and a public records request
to the LGC seeking records related to the charges
against Plaintiff. (Pl’s Opp. Stmt. (DE 200) ] 98). In
September 2014, the court denied the LGC’s and DST’s
motions to quash and ordered that plaintiff’s criminal
defense counsel and the prosecution be allowed to go
on site at the LGC offices to inspect the Town docu-
ments that were there. (Id. J 102). Plaintiff’s attorney,
Ryan Stump, as well as prosecutors Montanye and
Harkey, came to the LGC office to inspect the records.
(Id.). These attorneys were at the office for two days
examining the records. (Id.). The LGC staff had put
most of the Princeville files in one storage room to be
reviewed by the attorneys. (Id.). Edmundson also had
some Town files in her office. (Id.). Edmundson invited
the attorneys to come in and look at the Town files in
her office. (Id.).

In Edmundson’s office, the attorneys found re-
ceipts for some of plaintiff’s credit card expenditures
that they had not previously seen. (Id. I 103). A folder
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containing Town economic development materials was
also found at the LGC offices. (Id.). If Edmundson had
not invited the attorneys into her office, the credit card
receipt documentation may never have been discov-
ered. (Id. I 104). The receipts that were discovered in
Edmundson’s office were put in a sealed envelope and
picked up later by Chapman. (Id. I 105).

Following the site visit, defendant Hammond esti-
mated that the number of documents that the LGC
had in their exclusive possession that would need to be
copied at 35,000-50,000 pages of documents. (Defs’
Opp. Stmt. (DE 196) q 190).

The OSA revised and reissued its OSA audit re-
port in December 2014. (See DE 191-25). In the revised
audit report, the OSA stated that plaintiff had credit
card charges that were not adequately documented in
the amount of $5,408.20, down from $8,114.76 that
was stated in the original OSA audit report. (Id.).

After the discovery of the documents at LGC of-
fices, Montanye recommended to Evans that the
charges against plaintiff should be dismissed. (Pl’s
Opp. Stmt. (DE 200) { 107). The criminal charges
against the Plaintiff were ultimately dismissed on
March 18, 2015. (Id.  108). The LGC returned finan-
cial control to the Town of Princeville on August 4,
2015. (Id. 1 53).

Additional facts will be discussed in the analysis
herein.
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COURT’S DISCUSSION
A. Standard of Review

Summary judgment is appropriate where “the mo-
vant shows that there is no genuine dispute as to any
material fact and the movant is entitled to judgment
as a matter of law.” Fed. R. Civ. P. 56(a). The party seek-
ing summary judgment “bears the initial responsibil-
ity of informing the district court of the basis for its
motion, and identifying those portions of [the record]
which it believes demonstrate the absence of a genuine
issue of material fact.” Celotex Corp. v. Catrett, 477
U.S. 317, 323 (1986).

Once the moving party has met its burden, the
non-moving party must then “come forward with spe-
cific facts showing that there is a genuine issue for
trial.” Matsushita Elec. Indus. Co. Ltd. v. Zenith Radio
Corp., 475 U.S. 574, 586-87 (1986) (internal quotation
omitted). Only disputes between the parties over facts
that might affect the outcome of the case properly pre-
clude the entry of summary judgment. See Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986) (hold-
ing that a factual dispute is “material” only if it might
affect the outcome of the suit and “genuine” only if
there is sufficient evidence for a reasonable jury to re-
turn a verdict for the non-moving party).

“[A]lt the summary judgment stage the [court’s]
function is not [itself] to weigh the evidence and deter-
mine the truth of the matter but to determine whether
there is a genuine issue for trial.” Id. at 249. In deter-
mining whether there is a genuine issue for trial,
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“evidence of the non-movant is to be believed, and all
justifiable inferences are to be drawn in [non-movant’s]
favor.” Id. at 255; see United States v. Diebold, Inc.,
369 U.S. 654, 655 (1962) (“On summary judgment the
inferences to be drawn from the underlying facts con-
tained in [affidavits, attached exhibits, and deposi-
tions] must be viewed in the light most favorable to the
party opposing the motion.”).

Nevertheless, “permissible inferences must still be
within the range of reasonable probability, . . . and it is
the duty of the court to withdraw the case from the
[factfinder] when the necessary inference is so tenuous
that it rests merely upon speculation and conjecture.”
Lovelace v. Sherwin-Williams Co., 681 F.2d 230, 241
(4th Cir. 1982) (quotations omitted). Thus, judgment as
a matter of law is warranted where “the verdict in fa-
vor of the non-moving party would necessarily be
based on speculation and conjecture.” Myrick v. Prime
Ins. Syndicate, Inc., 395 F.3d 485, 489 (4th Cir. 2005).
By contrast, when “the evidence as a whole is suscep-
tible of more than one reasonable inference, a [triable]
issue is created,” and judgment as a matter of law
should be denied. Id. at 489-90.

B. Analysis

1. Claims for Concealment and Fabrication of
Evidence by Defendant Chapman

Plaintiff’s first and second claims remaining for
adjudication are based upon alleged concealment and
fabrication of evidence by defendant Chapman in
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testimony before the grand jury. (See Am. Comp. (DE
122) ] 129-143; Order (DE 121) at 22). Defendant
Chapman asserts, among other grounds for summary
judgment, that she is absolutely immune from liability
under § 1983 for all claims based upon her testimony
before the grand jury. Because this issue potentially is
determinative of these claims, the court addresses it
first.

“The factors that justify absolute immunity for
trial witnesses apply with equal force to grand jury
witnesses.” Rehberg v. Paulk, 566 U.S. 356, 367 (2012).
Accordingly, the United States Supreme Court has
held that “a grand jury witness has absolute immunity
from any § 1983 claim based on the witness’ testi-
mony.” Id. at 369. “In addition, . . . this rule may not be
circumvented by claiming that a grand jury witness
conspired to present false testimony or by using evi-
dence of the witness’ testimony to support any other
§ 1983 claim concerning the initiation or maintenance
of a prosecution.” Id.

“Were it otherwise, a criminal defendant turned
civil plaintiff could simply reframe a claim to attack
the preparation instead of the absolutely immune ac-
tions themselves.” Id. “In the vast majority of cases in-
volving a claim against a grand jury witness, the
witness and the prosecutor conducting the investiga-
tion engage in preparatory activity, such as a prelimi-
nary discussion in which the witness relates the
substance of his intended testimony.” Id. at 369-70. Ac-
cordingly, such preparatory activity also is covered by
absolute immunity. See id. at 370.
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By contrast, this does not mean “that absolute im-
munity extends to all activity that a witness conducts
outside of the grand jury room.” Id. at 370 n.1 (empha-
sis in original). For example, the Supreme Court has
“accorded only qualified immunity to law enforcement
officials who falsify affidavits and fabricate evidence
concerning an unsolved crime.” Id. (citations omitted).
The United States Court of Appeals for the Fourth Cir-
cuit also has recognized that “[n]otwithstanding the
conclusive effect of . . . indictments, our precedents in-
struct that a grand jury’s decision to indict will not
shield a police officer who deliberately supplied mis-
leading information that influenced the decision.”
Durham v. Horner, 690 F.3d 183, 189 (4th Cir. 2012)
(quotations omitted).

Plaintiff’s claims against defendant Chapman fall
squarely within the absolute immunity bar set forth in
Rehberg. See 566 U.S. at 367. Her claims against de-
fendant chapman are based on the assertion that de-
fendant Chapman “recklessly failed to show to the
grand jury” documentation of credit card charges by
plaintiff, as well as a folder containing documents per-
taining to the “Princeville Comprehensive Economic
Development Plan.” (Am. Compl. (DE 122) | 129). She
asserts that defendant Chapman, “made materially
false statements and omissions during her testimony
to the grand jury.” (Id.). She also asserts that defendant
Chapman “testified in front of the grand jury” contrary
to information provided by Montanye, (id. I 133), and
failed “to inform the grand jury of facts she knew
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would negate probable cause for the indictment.” (Id.
q 135).

Likewise, in her briefs, plaintiff asserts that de-
fendant Chapman “did not provide any testimony re-
garding the existence of the [Economic Development
Committee] to the grand jury,” and “intentionally mis-
lead prosecutors and the Grand Jury and concealed ex-
culpatory evidence” as to the existence of corroborating
receipts and the economic development committee.
(Pl’s Resp. (DE 204) at 12, 16-17). She asserts, that
“without Defendant Chapman stating that receipts
were either not turned in or were not for a legitimate
business purpose ... there would have been no evi-
dence upon which the grand jury could have returned
a true bill of indictment.” (Reply (DE 216) at 5). In ad-
dition, she asserts, “[s]ince [d]efendant Chapman con-
cealed the evidence from the prosecutors, it can be
inferred that she concealed it from the grand jury.”
(Pl’s Resp. (DE 204) at 17). Further, she asserts that
defendant Chapman “fabricated evidence when she
falsely told the prosecutors and the grand jury that the
[Economic Development Committee] did not exist and
that there was no evidence regarding the [Economic
Development Committee].” (Id. at 19).

Plaintiff’s claims based on these assertions
against defendant Chapman are barred by absolute
immunity, because they are “based on the witness’ tes-
timony” to the grand jury, and upon “preliminary dis-
cussion in which the witness relates the substance of
[her] intended testimony” to prosecutors. Rehberg, 566
U.S. at 367. Indeed, plaintiff does not address
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defendant Chapman’s assertion of absolute immunity
in response to summary judgment. Therefore, plain-
tiff’s claims against defendant Chapman must be dis-
missed on the basis of absolute immunity.

Plaintiff suggests, nonetheless, that she may be
able to advance a claim against defendant Chapman
on the basis of conduct and communications made by
defendant Chapman prior to and apart from her grand
jury testimony and discussions with prosecutors.” To
the extent there is a basis for such a claim outside the
veil of absolute immunity in this case, plaintiff has not
brought forth evidence permitting an inference that
defendant Chapman “deliberately supplied misleading
information,” intentionally made false statements, or
“fabricate[d] evidence” for presentation to the grand
jury. Durham, 690 F.3d at 189; Rehberg, 566 U.S. at 370
n.l.

For example, plaintiff asserts that “Montanye re-
lied on Chapman’s representation that Chapman was
unable to produce any evidence of the existence of the
EDC [Economic Development Committee].” (Resp. (DE
204) at 16). Plaintiff’s assertion is not supported by the
evidence in the record, and it is insufficient to show

" The court’s May 23, 2017 order allowing plaintiff to amend
her complaint in part allowed plaintiff to proceed with a claim
against defendant Chapman for concealment and fabrication of
evidence, without addressing absolute immunity under Rehberg.
(See DE 121 at 19-23). Defendant Chapman, however, did not
raise absolute immunity in moving to dismiss claims against her
under Federal Rule of Civil Procedure 12(b)(6). (See, e.g., DE 39).
Defendant Chapman asserted defenses of immunities generally
in her answer. (DE 147).
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deliberately false or misleading statement on the part
of defendant Chapman. It is undisputed that Chapman
provided her SBI investigative file to the prosecution
prior to her grand jury testimony. (DE 191-48; Mon-
tanye Dep. 33, 154, 159-165; Montanye email, dated
May 30, 2013 re: “Your report” (DE 187-63)). Contained
within this SBI investigative file were numerous mem-
oranda of interviews and documents collected pertain-
ing to the existence of the Economic Development
Committee for the Town, all on their face copied to dis-
trict attorney Evans prior to the indictment, including,
but not limited to, the following exemplary excerpts:

1) May 7,2013, SBI file memorandum attaching:
a) “copy of the travel expense reports for the
Town of Princeville Mayor . . . concerning this
investigation.” (Defs’ Opp. Stmt. DE 187-30).
According to testimony describing these ex-
pense reports, one is “signed by Ms. Oates 8-
2-10, and then it’s approved by officer — it ap-
pears to be Diana Draughn 8-23-10.” (Long
Dep. 209). “That would indicate that someone
has reviewed any documentation and ap-
proved the expenses for reimbursement.”

2) May 21, 2013, SBI file memorandum attach-
ing: a) A COPY OF A LETTER FROM
ATTORNEY MALVERN F. KING JR. CON-
CERNING THIS INVESTIGATION” which
letter included a spreadsheet listing “DE-
TAILED EXPLANATION” for plaintiff’s
credit card charges, including multiple refer-
ences to travel for “Economic Committee for
discussion on Town Business” “Economic
Committee meeting”; and b) a response by
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Watts, Town Attorney, to the OSA audit re-
port, which plaintiff now asserts “refutes the
allegations for wrongdoing.” (Pl’s Resp. (DE
204) at 20) (emphasis added).

June 6, 2013, SBI file memorandum titled
“COPIES OF REGINALD SMITH’S WORK
PRODUCT CONCERNING THIS INVESTI-
GATION;,” attaching documents including: a)
Town “Economic Development Plan,” refer-
encing Town “Economic Development STRAT-
EGIES” such as “Princeville Water Plant”
and “Princeville Financial Institution” and
“Projects Accomplished”; b) a “Sampling of
Economic Development Progress Reports (an-
swers the invoice question)” with “Economic
Development Progress Items” showing a per-
centage of “Work Complete” and statements
such as “New economic development contacts
continuously made to support the work under-
way”; ¢) “Grants Writing Communications
Memo”; and d) “Project Samples.” (DE 191-46)
(emphasis added).

June 11, 2013, SBI interview memorandum of
Town commissioner Andrews stating:

Andrews stated the Economic Develop-
ment Committee was formed by her and
Mayor Oates in the Mayor’s first term in
2004. . .. Andrews advised the economic
committee met to discuss about how to
get a water plant, grocery store and bank
to come to Princeville. Andrews re-
marked that she has an implementation
sheet to show the committee’s vision for
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the town. Andrews advised they met out
of town for the economic committee meet-
ing, so they would be able to talk and it
could go smoothly. Andrews explained that
Commissioner Howell and Knight are
very disrespectful, so that is why they met
out of town and could not meet in town. . . .
Andrews advised the committee met with
a representative from the G.K. Butterfield
office. . .. Smith is a consultant and he
tried to get economic growth and they
needed a person specialized in that field. . . .
Andrews advised that they checked with
Marrow first to make sure that it was al-
right to set up meetings and he said that
it was alright, it was in the budget.

(DE 191-44 at 3-4) (emphasis added).

June 10, 2013, SBI interview memorandum of
Town commissioner Knight stating: “Knight
advised based on her opinion, Oates always
says that she went to an Economic Committee
meeting with Smith to discuss about getting
grants and she has never seen any product of
any grants.” (DE 191-37 at 3) (emphasis added).

June 13,2013, SBI interview memorandum of
Town consultant, Smith, stating: “Smith
stated Mayor Oates asked him ... to help
with the economic development of the town.
Smith remarked he gave Barry Long docu-
ments concerning his work. Smith stated he
met with Victor Marrow, Commissioner An-
drews, and Mayor Oates from the [Town]
and there was not a written structure of the
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Economic Committee that he knew about. . . .
Smith indicated he was a consultant for the
Town ... working on economic development
work. Smith advised a meeting was set up for
him at the Hilton in Greenville, North Caro-
lina, to give an update on the economic devel-
opment.” (DE 191-45) (emphasis added).

June 18, 2013, SBI interview memorandum of
former Town Manager, Victor Marrow (“Mar-
row”) stating: “Marrow related he has not
heard of the Economic Committee. ... Mar-
row remarked he knew that there was a meet-
ing to discuss economic development, but he
did not know that it was an official economic
development meeting. . . . Marrow stated Mayor
Oates hired Smith from the adoption of a res-
olution. Marrow looked for the minutes and
any other documentation and he could not
find anything about the resolution being ap-
proved. . . . Marrow acknowledged that he went
with Mayor Oates and Andrews to some meet-
ings out of town and they discussed various

projects concerning who was going to do the

projects, a timeline, and funding.” (DE 191-39)
(emphasis added).

June 27,2013, SBI interview memorandum of
plaintiff stating:

Oates stated the individuals on the Eco-
nomic Development Committee are her,
Reggie Smith, Victor Marrow, and Mayor
Pro Tem Andrews.... Oates explained
that a resolution was passed in 2005 that
the mayor could sign a contact [sic] up to
$10,000 and she did this for Smith. . ..
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Oates remarked that the Economic Com-

mittee gave all the commissioners a book-
let in the commissioners’ meeting. Oates
explained who was present and what was
discussed at [each] Economic Committee
meeting that is documented on the credit
card statement. . . . Oates stated the rea-
son why she did not have the economic
committee meeting in Princeville was be-
cause Knight, Howell, and Perkins would
disrupt the meeting if they found out they
were having a meeting.

(DE 191-40 at 3-4) (emphasis added).

June 27, 2013, SBI file memorandum attach-
ing affidavits received from Andrews, includ-
ing the following statements:

I, Mayor Pro Tem Andrews do hereby
swear and affirm that Reggie Smith was
a Consultant with the Town of Princeville
Economic Development. . .. I [contacted]
the current Interim Town Clerk to get me
a copy of Reggie Smith’s contract. She
stated that she didn’t see any files on Reg-
gie Smith. As I have stated to Agent Lo-
lita Chapman on June 11, 2013, that all
of Princeville’s files has gone missing
since LGC took over the Town’s books and
finances.

I, Mayor Pro Tem Andrews do hereby
swear and affirm that I was part of the
Princeville Economic Development Com-
mittee. I did attend the majority of those
meetings. I have seen Mayor Oates paid
and put receipts in a zip lock bag. I have
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seen Mayor Oates turned her receipts
and documents in the majority of the time
to the Former Town Clerk/Finance Officer.

(DE 187-67 at 4-5).

In this manner, all this information and documen-
tation regarding the existence of the Economic Devel-
opment Committee was set forth plainly and in the
open by defendant Chapman as part of the SBI file that
was contemporaneously copied to district attorney Ev-
ans and provided and available for Montayne for her
own assessment. Such evidence precludes a determi-
nation that defendant Chapman deliberately fabri-
cated or concealed, or intentionally misrepresented, to
prosecutors evidence regarding the existence of an
Economic Development Committee.

At the same time, defendant Chapman had infor-
mation in her SBI file and supplied from the other de-
fendants and their staff that was a sufficient basis to
find probable cause that plaintiff had engaged in crim-
inal offenses alleged in the indictment. As noted above,
Marrow stated in reference to an Economic Develop-
ment Committee that “he did not know that it was an
official economic development meeting” and “he could
not find anything about the resolution being approved”
(DE 191-39). Former Town clerk Tara Lloyd (“Lloyd”)
“indicated the only committee that she ever knew the
town to have was the planning board and she never
heard of an Economic Committee.” (DE 191-38 at 3).
Town commissioner Howell “advised she does not
know anything about any Economic Committee; the
committee was never approved and she does not know
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who is on the committee.” (DE 191-27 at 3). Former
Town Finance Officer Diana Draughn stated she “did
not know anything about an Economic Committee” and
“Draughn remembered Reggie Smith ... and Smith
was supposed to have been the grant writer. Draughn
remarked she never saw any grants that Smith
brought to the Town.” (DE 191-31 at 3-4).

Thus, whether the Economic Development Com-
mittee existed or was authorized as a part of town busi-
ness was a disputed issue subject to competing
evidence available to defendant Chapman at the time
leading up to the indictment. For purposes of the in-
stant motions, this is not a basis for a claim of conceal-
ment or fabrication of evidence in violation of the
Fourth Amendment. “It is axiomatic that the grand
jury sits not to determine guilt or innocence, but to as-
sess whether there is adequate basis for bringing a
criminal chargel,] ... and to make the assessment it
has always been thought sufficient to hear only the
prosecutor’s side.” United States v. Williams, 504 U.S.
36, 51 (1992) (quotations omitted). Thus, “an officer is
not required to exhaust every potentially exculpatory
lead or resolve every doubt about a suspect’s guilt be-
fore probable cause is established.” Miller, 475 F.3d at
630. Accordingly, an officer’s mere “failure to disclose
exculpatory evidence” does not state a claim for a con-
stitutional violation. Washington v. Wilmore, 407 F.3d
274, 282 (4th Cir. 2005). At bottom, while plaintiff sug-
gests defendant Chapman should have done more to
find and present evidence to the grand jury supporting
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her case in defense, the Constitution did not require
defendant Chapman to do so.

Plaintiff objects to consideration of SBI interview
and file memoranda on the basis that they constitute
inadmissible hearsay, are not based on personal
knowledge, and are not authenticated. These objec-
tions, however, are without merit and are overruled.

First, with respect to hearsay, Federal Rule of Ev-
idence 802 precludes admission of “hearsay.” Fed. R.
Evid. 802. However, “[o]ut-of-court statements consti-
tute hearsay only when offered in evidence to prove the
truth of the matter asserted.” Anderson v. United
States, 417 U.S. 211, 219 (1974); see Fed. R. Evid.
801(c). Accordingly, “[a] statement that would other-
wise be hearsay may nevertheless be admissible if it is
offered to prove something other than its truth, and
this includes statements used to charge a party with
knowledge of certain information.” In re C.R. Bard,
Inc., MDL. No. 2187, Pelvic Repair Sys. Prod. Liab.
Litig., 810 F.3d 913, 925-26 (4th Cir. 2016). For exam-
ple, the court in United States v. Bolick, 917 F.2d 135,
155-56 (4th Cir. 1990) upheld admission of statements
made by witnesses to agents not for their truth, but
rather for “providing explanation for such matters as
the understanding or intent with which certain acts
were performed” or “showing the basis for the actions
taken by the government.” Id. Likewise, in United
States v. Hunt, 749 F.2d 1078, 1084 (4th Cir. 1984),
statements obtained in a government investigation
were admissible not for their truth but rather “to
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refute criticism of the government’s decision to launch”
its investigation. Id.

In this manner, statements contained in SBI inter-
view and file memoranda are not offered and consid-
ered for the truth of the matter asserted, e.g., whether
the Economic Development Committee did or did not
in fact exist, but rather to show defendants’ knowledge
and intent and basis for the investigation and prosecu-
tion of plaintiff. Accordingly, the statements in the SBI
interview and file memoranda are not inadmissible
hearsay. In addition, to the extent the memoranda
themselves constitute an additional level of hearsay,
the memoranda themselves are not excluded by the
rule against hearsay because they are records of a reg-
ularly conducted activity and public records under
Rule 803(6) and 803(8). Thus, plaintiff’s objections on
the basis of hearsay are unavailing.

Second, with respect to personal knowledge, Rule
602 provides that “[a] witness may testify to a matter
only if evidence is introduced sufficient to support a
finding that the witness has personal knowledge of the
matter.” Fed. R. Evid. 602. However, “[e]vidence to
prove personal knowledge may consist of the witness’s
own testimony.” Id. Furthermore, on summary judg-
ment, the court may consider the “content or substance
of ... materials where the ‘the party submitting the
evidence shows that it will be possible to put the infor-
mation into an admissible form.”” Humphreys & Part-
ners Architects, L.P. v. Lessard Design, Inc., 790 F.3d
532, 538 (4th Cir. 2015) (quoting 11 James Wm. Moore
et al., Moore’s Federal Practice § 56.91[2] (3d ed.
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2015)). Here, where defendant Chapman has testified
in depositions and is available to testify regarding her
own personal knowledge regarding the SBI memo-
randa, plaintiff’s objection based upon Rule 602 is
without merit.

Finally, with respect to authenticity, “the propo-
nent must produce evidence sufficient to support a
finding that the item is what the proponent claims it
1s.” Fed. R. Evid. 901(a). Here, the SBI memoranda are
in a form that they may be authenticated by testimony
of defendant Chapman or other witness. In addition,
defendants have filed a declaration of Nathaniel L.
McLean, Administrative Officer for the Case Records
Management System for SBI, which further confirms
the authenticity of the SBI memoranda. Therefore,
plaintiff’s objection on this basis is without merit.

Plaintiff also argues that Montanye’s comment
“well ... here goes my case” upon seeing a folder
marked “Economic Development Committee,” when
searching LGC offices in September 2014, demon-
strates concealment and fabrication on the part of de-
fendant Chapman. (Pl’s Resp. (DE 204) at 17; Pl’s
Reply (DE 216) at 6). Plaintiff suggests that the discov-
ery of this folder, as well as original receipts in LGC
offices, shows that defendant Chapman, in concert
with other defendants, must have known about the ex-
istence of such additional exculpatory documentation
but recklessly or purposefully failed to disclose it to
prosecutors. (See id.).
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This argument is unavailing on multiple levels.
First, the materials located in September 2014 regard-
ing “Economic Development” in the Town (see DE 187-
53) are similar in substance to the materials attached
to defendant Chapman’s June 6, 2013, SBI file memo-
randum. (See DE 191-46). For example, the materials
located in September 2014 include a “draft #1
8.6.2010” “Princeville Comprehensive Economic Devel-
opment” report by Smith. (DE 187-53 at 8-9). The ma-
terials attached to Chapman’s file memorandum
include a “Princeville Comprehensive Economic Devel-
opment” report by Smith that is not marked “draft.”
(DE 191-46 at 4-5). The materials attached to Chap-
man’s file memorandum go one step further, and they
include “Economic Development Progress Report[s]”
“Prepared for the Mayor” describing work by plaintiff
and Town Manager, with Smith, towards “Princeville
Economic Development efforts and initiatives.” (Id. at
28-35). Thus it is not plausible to draw an inference of
concealment on the part of defendant Chapman where
she already collected and disclosed in her file provided
to prosecutors prior to indictment similar documenta-
tion.

Second, the existence or non-existence of original
receipts was not determinative of the prosecution of
plaintiff. For example, Montanye considered a draft in-
dictment that included reference to “Economic Devel-
opment Commission” next to each transaction being
considered for a charge, even though some stated “Re-
ceipt provided” or “No receipt provided.” (DE 191-30).
In reference to this document, she testified, “as you can
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tell, it didn’t really make a difference whether a receipt
was provided or not.” (Montanye Dep. at 56). A receipt
alone was insufficient to establish that any individual
charge on the Town credit card was authorized and for
a legitimate Town business purpose. (See, e.g., Ed-
mundson Dep. 92-93; Edmundson Decl., Ex. C (DE 191-
2 at 29, 40), Ex. D (191-2 at 50); Montanye Dep. 122,
166; Montanye Decl. Ex. A (DE 187-70 at 2-3, 6-7); Re-
Released OSA audit report (DE 186-16 at 11-12); Pl.’s
Opp. Stmt. (DE 200) 19 33-34 (“[I]temized receipts are
necessary but not sufficient documentation for town
expenditures. While itemized receipts show that ex-
penditure was made, they do not show that the ex-
penditure was made for a legitimate business purpose.
Similarly, general statements that expenditure was for
town business or for a meeting are also inadequate to
show that the expenditure was made for a legitimate
business purpose.”).

Third, the fact that additional original receipts
were located in defendant Edmundson’s office in Sep-
tember 2014 is not material to the issue of whether de-
fendant Chapman concealed or fabricated evidence
prior to the indictment in August 2013. There is no
plausible basis to infer purposeful concealment of re-
ceipts by or from defendant Chapman, because the
presence of Town financial records in the LGC offices
was known by prosecutors in and before August 2013.
(See, e.g., May 21, 2013 SBI memorandum, enclosing
Watts letter (DE 187-66 at 23); Montanye Dep. 186-
187). While plaintiff suggests that prosecutors relied
upon representations by defendants about what was in
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those records, there is no evidence that defendant
Chapman or prosecutors were prevented from examin-
ing any or all of the records in LGC offices themselves
at any point prior to the indictment. (See Chapman
Dep. 71, 92-93; Montanye Dep. 186-187). As noted
above, prosecutors were already on notice through the
SBI file of plaintiff’s contentions that all pertinent
Town financial records were then in 2013 in LGC con-
trol and custody. (See May 21, 2013 SBI memorandum,
enclosing Watts letter (DE 187-66 at 25, 26-27)).

At bottom, prosecutors had before August 2013
ample information to question the viability of the pros-
ecution, and the nearly insurmountable challenges of
prosecuting such a case in light of: 1) sparring factions
and disunity on the Town board of commissioners, (see,
e.g., May 21, 2013 SBI memorandum, enclosing Watts
letter (DE 187-66 at 25, 26-27); OSA audit report (DE
186-15 at 27, 29; June 28, 2013, email from Andrews to
Chapman (DE 187-25)); 2) evidentiary challenges as-
sociated with the volume of Town financial documents
in LGC offices, amounting to approximately 35,000-
50,000 pages of documents (see Defs’ Resp. to Pl’s
Stmt. of Facts (DE 196) { 190); and 3) a blurred line
between admitted “clear evidence” of “poor financial
management and record keeping by Town manage-
ment” and evidence of “embezzlement” (May 21, 2013
SBI memorandum, enclosing Watts letter (DE 187-66
at 24-25). Prosecutors alone had responsibility for pro-
ceeding with indictment, despite being privy to all of
the aforementioned circumstances. See Rehberg, 566
U.S. at 372 (“[I]t is the prosecutor, who is shielded by
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absolute immunity, who is actually responsible for the
decision to prosecute.”).

Finally, the nature of the charges and the eviden-
tiary issues presented to prosecutors was such that
this case is categorically different from other cases in
which courts have considered a Fourth Amendment
claim against police officers due to concealment or fab-
rication of evidence. For example, in Durham v. Horner,
690 F.3d 183, 187 (4th Cir. 2012) “the wrong person had
been indicted and arrested” for a drug transaction with
a confidential informant. Id. Likewise, in Smith wv.
Munday, 848 F.3d 248, 255 (4th Cir. 2017), applied for
a warrant for arrest, without “any evidence connecting
[plaintiff] to the crime in question.” Id. Here, by con-
trast, the identity of the criminal defendant was not at
issue; rather, the critical issue as recognized by prose-
cutors was the legitimacy and support for charges
made on the Town credit card, an issue subject of com-
peting subjective evidence and inferences. Even after
dismissal of charges against plaintiff, prosecutors did
not state plaintiff was innocent of the charges, but ra-
ther that credibility issues and evidence made prose-
cution not in the interest of justice. (See, e.g., Montanye
Dep. 122 (“[A]lthough there may be some other things
that I might be able to dig around and find, just given
the credibility and discovery issues in the case, there
was no need to try and pursue anything further”); 166
(Q Now, when you made the decision to dismiss . . . was
there sufficient evidence in your opinion to go forward
on any of those charges? A There may have been.”);
Montanye Decl. Ex. A (DE 187-70 at 2-3, 6-7).
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In sum, for all these reasons, individually and col-
lectively, discovery of additional original receipts and
Economic Development Committee materials in LGC
offices in September 2014 does not give rise to a plau-
sible inference that defendant Chapman concealed or
fabricated evidence in violation of plaintiff’s Fourth
Amendment rights.

Plaintiff also points to meetings and communica-
tions between defendant Chapman and other defend-
ants as evidence of an intent to conceal or fabricate
evidence before the grand jury. For example, plaintiff
notes that defendant Chapman was involved with in-
vestigating plaintiff prior to a formal request by dis-
trict attorney Evans on April 18, 2013, allegedly in
violation of SBI policy and procedure. Plaintiff notes
that defendant Chapman was brought on to assist the
OSA, as documented in an OSA interview memoran-
dum on October 23,2012, and one SBI agent reportedly
“suggested that we meet with the Edgecomb [sic]
County District Attorney to apprise him/her of what
we’re planning to do in Princeville.” (DE 197-5 at 23-
24). Plaintiff points to an October 29, 2012, email from
Long to McNeill stating “[w]e are conducting an inves-
tigation regarding fraud, waste, or abuse of public
funds in the [Town],” and “assignment of an African
American agent would be preferable.” (DE 197-5 at 31).
However, none of this evidence individually or collec-
tively is pertinent to whether defendant Chapman con-
cealed or fabricated evidence before prosecutors or the
grand jury, either by her own initiative or in concert
with the other defendants. There is no discussion of
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concealment or fabrication of evidence, indeed no dis-
cussion of any evidence to be presented or the manner
of presentation, or any other topic that would permit a
plausible inference of intent to conceal or fabricate ev-
idence. In light of all the undisputed evidence in the
record discussed previously, evidence merely suggest-
ing early involvement by defendant Chapman contrary
to SBI policy or coordination with other defendants on
investigation of plaintiff is not sufficient to support
plaintiff’s claims against defendant Chapman.

In sum, plaintiff fails to establish a genuine issue
of material fact regarding concealment or fabrication
of evidence by defendant Chapman. Thus, plaintiff’s
claims against defendant Chapman for concealing and
fabricating evidence in violation of the Fourth Amend-
ment fail as a matter of law, and the court does not
reach defendant Chapman’s defense of qualified im-
munity. Accordingly, defendant Chapman’s motion for
summary judgment on these claims is granted and
plaintiff’s motion for summary judgment pertaining to
these claims is denied.

2. Claims for Conspiring or Causing Defendant
Chapman to Conceal or Fabricate Evidence

Section 1983 imposes liability on any person who
“subjects, or causes to be subjected, any citizen . . . to
the deprivation of any rights.” 42 U.S.C. § 1983. The
Fourth Circuit has interpreted § 1983 to encompass a
cause of action for conspiracy. “To establish a civil con-
spiracy under § 1983,” a plaintiff must allege that
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defendants “acted jointly in concert and that some
overt act was done in furtherance of the conspiracy
which resulted in [plaintiff’s] deprivation of a consti-
tutional right.” Hinkle v. City of Clarksburg, W.Va., 81
F.3d 416, 421 (4th Cir. 1996). It is “a weighty burden to
establish a civil rights conspiracy.” Id. “While [a plain-
tiff] need not produce direct evidence of a meeting of
the minds,” a plaintiff must allege “that each member
of the alleged conspiracy shared the same conspirato-
rial objective.” Id. A plaintiff’s allegations “must, at
least, reasonably lead to the inference that [defend-
ants] positively or tacitly came to a mutual under-
standing to try to accomplish a common and unlawful
plan.” Id.

Plaintiff’s conspiracy claim fails as an initial mat-
ter because plaintiff has not shown an underlying dep-
rivation of a constitutional right. As set forth in the
preceding section, plaintiff has not demonstrated a
genuine issue of material fact that defendant Chap-
man concealed or fabricated evidence before the grand
jury. Absent an underlying constitutional violation by
defendant Chapman, the remaining defendants cannot
be liable for causing Chapman to violate plaintiff’s
rights or conspiring to deprive plaintiff of her constitu-
tional rights. See Hinkle, 81 F.3d at 421 (stating that a
plaintiff must show that defendants “acted jointly in
concert and that some overt act was done in further-
ance of the conspiracy which resulted in [plaintiff’s]
deprivation of a constitutional right”) (emphasis
added); Clark v. Link, 855 F.2d 156, 161 (4th Cir. 1988)
(stating, in dismissing § 1983 conspiracy action, “[i]f
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there is no violation of a federal right, there is no basis
for a section 1983 action”); cf. Hill v. Shobe, 93 F.3d 418,
422 (7th Cir. 1996) (“For liability under § 1983 to at-
tach to a conspiracy claim, defendants must conspire
to deny plaintiffs their constitutional rights: there is
no constitutional violation in conspiring to cover up an
action which does not itself violate the constitution.”).
Accordingly, plaintiff’s § 1983 claim against defend-
ants based upon causing a constitutional violation or
conspiring to violate plaintiff’s Fourth Amendment
rights must be dismissed as a matter of law.

In addition, and in the alternative, plaintiff has
not established a genuine issue of material fact “that
each member of the alleged conspiracy shared the
same conspiratorial objective” and “positively or tacitly
came to a mutual understanding to try to accomplish
a common and unlawful plan.” Hinkle, 81 F.3d at 421.
Plaintiff’s asserted evidence of conspiracy is depend-
ent upon linking separate events and circumstantial
evidence to show a common conspiratorial objective.
This evidence, individually and in combination, how-
ever, is insufficient to create a plausible inference of
conspiracy. Instead, the inferences that plaintiff seeks
to draw are too attenuated and speculative to create a
genuine issue of fact.

For example, plaintiff asserts that defendants Hol-
loman, Hammond, and Edmundson (the “LLGC defend-
ants”) “acted in concert to take over the Town of
Princeville’s finances despite the fact that the Mayor
Oates had made great progress in correcting financial
issues in Princeville . . . and despite the fact that never
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before had the LGC assumed control of the finances of
a town that was in the positive.” (Pl.’s Resp. (DE 199)
at 9) (citations omitted). This assertion both misrepre-
sents the evidence and is immaterial. In fact, at the
time LGC assumed control of Town finances, the Town
had received an independent audit that gave a quali-
fied opinion in its financial statements:

We were unable to verify the Town’s asser-
tions regarding existence, obligations, com-
pleteness, rights and obligations, valuation,
application of cut off procedures and accuracy
and classification on the Town’s accounts re-
ceivable and related revenues, the Town’s ac-
counts payable and related expenditures and
the Town’s payroll expenditures and related
liabilities due [sic] the degree of inconsisten-
cies and errors noted in the accounting rec-
ords and due to the lack of internal controls
over the Town’s financial operations.

(DE 186-9 at 4). The audit found 19 separate “material
weaknesses” in the town’s internal controls. (Id. at 46).
One such weakness included the following findings:
“Documentation for some checks and deposits were

missing. ... Credit card statement transactions are
not supported by the original credit card receipt in all
cases. . .. $23,498 expenditures supported by incom-

plete or inadequate documentation.” (Id. at 52). The
LGC warned the Town on July 5, 2012, of multiple is-
sues that could result in impounding the books and
records of the Town if not corrected: 1) “Potential for
Future Default on Debt”; and 2) “Lack of Compliance
With the Local Government Budget and Fiscal
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Control Act” in 11 separate respects. (DE 191 at 9-13).
In these circumstances, actions by LGC to impound
books and records of the town do not support an infer-
ence of conspiratorial objective to conceal and fabricate
evidence; if anything, the LGC defendants had grounds
from the outset to be suspicious of improprieties on the
part of Town management.

Plaintiff also asserts: “Though the LGC defend-
ants had actual knowledge of criminal conduct by Mr.
Knight and Mr. Richardson, they did nothing to inves-
tigate either of those two men and in fact admitted dur-
ing deposition testimony that the LGC defendants
made no such effort to personally investigate any Town
of Princeville official or employee, other than Plaintiff.”
(Pl’s Resp. (DE 199) at 8). Again, this assertion mis-
represents the evidence, and it is in any event imma-
terial to plaintiff’s claims. In fact, defendants
determined through interviews with SBI agents that
an investigation had already been undertaken regard-
ing Mr. Knight and Mr. Richardson, and that investi-
gations had already been undertaken regarding
additional allegations made by plaintiff concerning
Howell and Knight. (October 23, 2012, and November
29, 2012, OSA Interview Memoranda (DE 191-15 and
191-17). In any event, defendants had ample reason to
focus on then-recent conduct concerning plaintiff’s
term as mayor, rather than information that had al-
ready been covered in an investigation performed in
2007. Thus, plaintiff’s assertion regarding criminal
conduct of others is immaterial to her claim of
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conspiracy to conceal and fabricate evidence against
defendants.

As another basis for her conspiracy claim, plaintiff
asserts: “the LGC defendants met with Barry Long,
Chapman and each other on multiple occasions includ-
ing meetings where the seized financial records were
reviewed and discussed.” (Pl’s Resp. (DE 199) at 8).
This assertion is immaterial to plaintiff’s conspiracy
claim because the evidence described does not permit
a plausible inference that defendants discussed a pur-
pose or plan to conceal or fabricate evidence, and it
does not permit a plausible inference that they in-
tended to conceal or fabricate evidence.

For instance, plaintiff cites deposition testimony
by Edmundson, Hammond, and Long regarding meet-
ings held at LGC offices and OSA offices in October
2012 and visits by Long and Matthews to LGC offices
to review documents. The cited deposition testimony
describing meetings and document review, however, is
insufficiently precise to permit any inference of con-
spiracy to conceal or fabricate. (See, e.g., Long Dep. 17-
18, 54-56, 105; Hammond Dep. 72-76; Edmundson Dep.
126-131; Holloman Dep. 72-73). Plaintiff also cites dep-
osition testimony regarding conversations between
LGC defendants and Montanye or defendant Chap-
man. (See, e.g., Reply (DE 216) at 8). Again, however,
the cited deposition testimony describing such conver-
sations does not permit an inference of concealment or
fabrication, particularly in light of undisputed facts re-
garding defendant Chapman’s investigation and inves-
tigative file set forth above with respect to plaintiff’s
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claim against defendant Chapman. (See, e.g., Hollo-
man Dep. 75-76; Long Dep. 189; Edmundson Dep. 88-
91, 131-134; Montanye Dep. 66-68, 181).

With respect to defendant Wood, plaintiff asserts
she participated in the conspiracy by virtue of a refer-
ence to her on an OSA “hotline complaint.” (PL.’s Resp.
(DE 208) at 7). That form, however, states that “One or
more members of the Local Government Commission”
reported an allegation of “[m]issue of funds” to David
King. (DE 197-5 at 22). In one section of the form, un-
der “METHOD OF HANDLING” under “Reason for
Open,” the form states “Requested by Beth Wood.” (Id.).
Where defendant Wood herself is a member of the
LGC, and where the OSA is acting well within its du-
ties to investigate misuse of funds in the Town, this
form does not give rise to an inference of a conspiracy
to conceal or fabricate evidence. Plaintiff also cites to
defendant Wood’s failure to incorporate the Town at-
torney’s response into to the April 2013 OSA audit re-
port, and her handling of response procedures. (Pl.’s
Resp. (DE 208) at 7). The report, however, expressly
discusses the Town attorney’s response and the proce-
dures regarding the same. (DE 186-15 at 27). Further,
the Town attorney’s response was made part of the SBI
file provided to prosecutors. (DE 187-66 at 23). Thus,
the evidence permits no inference Wood joined a con-
spiracy to conceal or fabricate evidence.

Plaintiff also cites to the LGC defendants’ conduct
after issuance of the indictment as evidence that they
conspired prior to the indictment to conceal or fabri-
cate evidence. For example, plaintiff cites to their



App. 68

responses to subpoenas and public records requests re-
garding “what records they had and what records they
produced,” and statements that “they had no addi-
tional documents pertaining to Princeville despite hav-
ing absolutely no record or log of what they claimed to
have turned over.” (Pl.’s Resp. (DE 199) at 10). Plaintiff
points to documents including an envelope of receipts
in a box in defendant Edmundson’s office in September
2014. (Id. at 11). In light of multiple factors, it is too
attenuated and speculative to infer, based upon such
LGC defendants’ conduct after the issuance of the in-
dictment that they intended to conceal or fabricate ev-
idence prior to issuance of the indictment.

In particular, it is undisputed that 1) the volume
of documents in LGC offices prior to issuance of the in-
dictment was overwhelming and in disarray and re-
mained disorganized even in September 2014 (DE 187-
49); 2) there was no log or inventory of documents
seized nor log or inventory of documents produced
(Hammond Dep. 276); and 3) the September 2014 site
visit came more than a year after the indictment, fol-
lowing extended correspondence and proceedings fo-
cused on document requests and productions. In
addition, even after discovery in September 2014, nei-
ther the LGC defendants nor prosecutors testified that
the documents located proved plaintiff’s innocence. To
the contrary, as discussed previously, the key issue in
the case concerned the legitimacy of the expenditures
purported to be for the Economic Development Com-
mittee and the justification for such expenditures,
which issue was not resolved by documents identified
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in September 2014. (See, e.g., Edmundson Dep. 92-93;
Edmundson Decl., Ex. C (DE 191-2 at 29, 40), Ex. D
(191-2 at 50); Montanye Dep. 122, 166; Montanye Decl.
Ex. A (DE 187-70 at 2-3, 6-7); Re-Released OSA audit
report (DE 186-16 at 11-12); Pl.’s Opp. Stmt. (DE 200)
M9 33-34).

Plaintiff also suggests that she can proceed on her
conspiracy claim against defendants because it is
clearly established that “due process rights can be vio-
lated where defendants had actual knowledge of plain-
tiff’s innocence yet persisted in his detention and
prosecution,” and that defendants were “working in
concert to deny Plaintiff access to the documents,
which were exculpatory in nature.” (Pl’s Resp. (DE
199) at 12, 14). As an initial matter, such assertions re-
late to hypothetical claims that are not before the
court: the LGC defendants did not detain or prosecute
plaintiff. Moreover, denial to plaintiff of access to doc-
uments post-indictment and during prosecution is a
different claim from concealment and fabrication of ev-
idence before the grand jury. Finally, and most criti-
cally, the premise of plaintiff’s argument is flawed. For
the reasons stated above, there is no basis upon which
to infer that any of the defendants had actual
knowledge or plaintiff’s innocence, either post-indict-
ment, or particularly pre-indictment.

In sum, plaintiff fails to establish a genuine issue
of material fact regarding whether any and all defend-
ants caused defendant Chapman, or conspired with de-
fendant Chapman or others, to conceal or fabricate
evidence before the grand jury. Thus, plaintiff’s § 1983
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conspiracy claims against defendants fail as a matter
of law, and the court does not reach defendants’ addi-
tional defenses of qualified immunity. Accordingly, de-
fendants’ motions for summary judgment on these
claims is granted and plaintiff’s motion for summary
judgment pertaining to these claims is denied.

CONCLUSION

Based on the foregoing, defendants’ motions for
summary judgment (DE 175, 184, 189), are
GRANTED, and plaintiff’s claims are dismissed as a
matter of law. Plaintiff’s motion for summary judg-
ment (DE 178) is DENIED. Plaintiff’s motion (DE 194)
for leave to file an amended memorandum and state-
ment of undisputed material facts, is GRANTED on
the terms set forth herein. The clerk is DIRECTED to
close this case.

SO ORDERED, this the 14th day of January, 2020.

/s/ Louise W. Flanagan

LOUISE W. FLANAGAN
United States District Judge






