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No. 1-17-2097
SECOND DIVISION
March 16, 2021
IN THE
APPELLATE COURT OF ILLINOIS
FIRST JUDICIAL DISTRICT
THE PEOPLE OF THE STATE OF ILLINOIS, ) Appeal from the Circuit Court
) of Cook County.
Plaintiff-Appellee, ) .
)
v. ) No. 12CR22749
IO G ENTT )
MIGUEL MARTINEZ, )
) The Honorable
Defendant-Appellant. ) Paula M. Daleo,
) Judge Presiding.

JUSTICE PUCINSKI delivered the judgment of the court, with opinion.
Presiding Justice Fitzgerald Smith and Cobbs concurred in the judgment and opinion of
the court. '

OPINION

Following a bench trial, defendant, Miguel Martinez, was convicted of predatory

criminal sexual assault and aggravated criminal sexual abuse and was sentenced to 50 years’
imprisonment. On appeal, defendant seeks reversal of his convictions and the sentence imposed
thereon, arguing that his trial was conducted in contravention of his constitutional right to be
present for all critical phases of his trial as well as in violation of his rights to confrontation and a

public trial. For the reasons exj)lained herein, we affirm the judgment of the circuit court.

I. BACKGROUND
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" Defendant was charged with .m.fil;t"iple!éex ‘offénses including predatory ctiminal sexual
assault and aggravated criminal scx-ual abuse based on evidence that he engaged in ihappropriate'
sexual contact with his ei ghtl-yéér;old‘ miﬁdr'da{ighter; 'B.M.- -

_"'?Fior to trial, thp State souéht_iéévé t;o'p;fﬁ'it BM to testify via a‘closed-cifcuit television
at the upcoming trial. The State’s request was madé pursuant 1o the ;gcor;}mepdafi:c;l;i of Ulinois
Department of Child and Family Services (DCFS) personnel who believed that it would be
psychologically damaging to B:M. to require her to testify age'iiﬁst her father in his presence. The
Gircuit court presided over a héaring on the matter and heard testimiony from a clinical ;—)s:yghologist
treating B.M. who opined that that it would bé detrimental to' B.M.’s menital hiealth if she were
required to tonfront her father in' person and that testimony via closed-circuit television would
provide B.M. with somesemblancc G‘t"ééfeé;}g.';" .;I{)éfénsfe"'cpu'r}Sel',‘in' turn, acknowledged that he
did not object to the State’s request to permit B:M. to testify via closed-circuit television “as long
as [defendant’s] rights [welre protected” durinig the ipcoming-trial. Ultimately; aftef considering
the testimony of B.M.’s psychologist and the positions of the parties, the court granted the State’s
motion. In:doidg so, the coui’g"é;ioreésly found that allowing “clo_sed circuit -que‘stién'ing of the
complaininé witness’-’.zwould f)ro_t_ec;. &eféndazixt’s rights. Thereafter, defendant-waived his right to
a jufy 'tﬁal,' éleéting— iﬁéfead'to proce_ed by Wé}y of a bench trial.- | .

Prior to opening statements, the assistant state’s attorney (ASA) prosecuting t.he case
informed the court, defendant, and defense counsel how-the closed—ci-r':cuit television -sys:tem had
been set up in anticipation of B.M.’s testimony. The ASA explained t@i;t‘ téie]visio‘n spreeh had
been set: up in a nearby room where d’efendént_ could sit .an"d hear his: 'datighfef:s testimony Whi_le

she-testified in the courtroom. The room was also equipped, with an “jitercom phone” that would

NI o

allow defendant the opportunity to communicate in rea; time with his atforney, When asked if the

2-
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set up was “satisfactory,” defense counsel responded “yes.” Defendant also acknowledged that he

understood the procedure The court then suggested that defendant relocate to the other room

e e e e e —— L e Rm A T

durmg oral arguments to_ ensure that the system was in proper working order pnor to B M ’s

———— e -

testlmony Aﬁer opening arguments concluded, defense counsel went to speak to defendant ‘who

RS =

. ——

reported that he had been unable to hear the opening statements. The sherlffs deputy who

remained in the room with defendant durmg opening statements confirmed that the statements had

1529@1&@&;?116 ASA ’increased the volume .of the microphorte, and defense counsel indicated
that would he stand 'closer to the microphene wher}. _he. cress-e_xamined B.M. Thereafter, the
sheriff’s deputy. i_ridicated that he could hear defense counsel “just fine.” Aecordingly, the State
requested thekeql.lrt to clear the courtroom of _ellh ponesee,ntial court personnel, and B.M. was then
called upon ‘to. testify.. . )

B.M., who was 13 years old and in the care of.a foster fatnily at the time of trial, detailed
the sexual abuse-she suffered at the hands _'of defendant from Jenuary 2011 to November 2012.
When the abuse started, B.M. Was.e_ight years old, and she was living in an apartment with her two
sisters,' three brothers, defendant, and her mother.. At the apartment, ‘her three brothers shared a
room and her mother slept in another, room with B.M.’s two silsters._ B.M., in turn, shared a room
with defendant. She explainedthat her father would sleep on the bed while she siept on a cushion
on the floor. There were certain times, however, that defendant “call[ed]” her to the bed.

- B.M. testified that defendant first abused her when her .mom. was shoppipg with B.M.,’s
three brothers,and one of her sisters. B.M. and hgr youngest sister, who was a baby at the time,
were left behind with defendant. B.M. explained that she had been unable to accompany her mother
shopping because she.had not been able to find her shoes. While her mother and siblings were out

shopping, defendant called B.M. to the bed and showed her an “inappropriate” video. The adults

&)
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in the video were naked and “doiﬁ g things” to edch other. Defendant taught her that her “private
area” was called a “pussy” and referred to her chest area as “boobs.” He also taught her that his
penis was called a “dick.” - - . Lo T L

" B.M. testifiéd that on the cccasions in'which she was Ealled to the bed Wwith'defendant, he
touched her “pussy” with his “dick.” Neither of them would bé' weating underwéar. Defendanit
also attemptéd to put his “dick” in‘her “pussy,” which B.M. fourid to bé “uncomfortable.” She also
found it “uncomfortable” when defendant triéd*o put his finger in her “pussy.”B.M: testified that
defendant 'made her touch his“dick” with her-mouth'and orderéd her to “suck it.” Defeéndant also
touched her boobs with his hands ‘arid his mouth. He instricted her “fiot to tell ‘anybody” about
theif interactions: B.M. explaired that she followed defenidant’s instructions because he was her
faftiér. The abiise 'stopped when shie was ¢xamined by a doctor and removed froii the caré of her
parénts’ T N TIPS S IS
1" 7 On ¢ross-examination, B:M. festified that; although she knew defendant first abused her
when she Was éight yéars old; she'did not rememiber specific details about the timé of the year or
day of theé yweek tha the'first incidénce of abusé occirred. She testified that defendarit used his
“flip phéne” to'show her thé inappropriate video. Afté that, lié tried to put his “dick” and his finger
in her “pussy” but wis unsuccessful. B:M. also admitted she'did nd;r ‘recall how muich tirme passed
béfore defendant abused her again. She did récall that the second time dééur:rédféﬁér' defendant
showed her another inappropriate video on the television that was in the family roof, Nobody else
was home, and she did not tell her ‘mother, siblings, or téacher what: had occurred. She did not
recall how many times defendant touched her inappropriately’but testified that the abuse occutred
on more than thbse two occasions. B.M. furfhiet testified ‘that ‘shie- was’ Ghaware'that there: were

rx e ST T MINT e gty T g e Y ey
CREIE I RO B P A T TN TR P e
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problems in her parents’ marriage, and she did not knovs( why she slept in defendant’s room while
her mother slept in another room with her sisters..

Dolly Martinez (Martinez), B.M.’s biological mother and defendant’s ex-wife, admitted
that she pled guilty:to permitting the sexual abuse of a minor in connection with the events that
occurred betwe,e.n,,l}_‘M‘ -and .defendant. She also .acknowledged that none of her six biological
children were currently, in her custody and care. Back in 2012, however, she was residing in a
Cicero apartment with her six children and defendant. Martinez confirmed that she and defendant
had slept in different.rooms ig,thg,vapartmqgtf She slept in-a room with two of her-daughters and
“rather”’ sleep with defendant in his room: Martinez testified that she first became aware of BM.’s
abuse on Noyember 4, 2012, wh_.én;shq;arriweﬂ..hqme.-to;th.e -gpartment and epened defendant’s
bedroom door. When she did so, she observed defendant on the bed with B.M. Defendant was
lying.on top ;of“;B',M.: Neither of them was wearing clothes. Martinez became mad and scared when |
she saw defendant having sex with their daughter. Martinez testified that she attempted to speak
to defendant and B.M. later that day about what she had obseryed; howeyer, defendant “just
ignored” her and B.M, “would not open up:to” her. She.did not let B.M. sleep in defendant’s room
after that day. Martmez acknowledged, however, that she did not immediately contact polige about
what she had seen and that she had not taken her daughter.to thg hospital to be examined. Instead;
Sh@-fOQK'B.~M.';F9 her mother’shouse. ...~ . . i ,- e n Lo " R
SRR ,,Al,t}_lopgh‘-Martinez admitted that she spoke to det_ectiyes and an-ASA ..aﬁout the November
4, 2012, incident.and provided them with-a signed statement on November. 11, 2012,.she did not
remember felling them. that she hiad prior knowledge of defendént.’s. inappropriate, sexual behavior

with their daughter before she observed them in bed together. Specifically, Martinez did not recall

5.
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telling the authorities that she had a conversation with B.M. “about a month” earlier during which
B.M. reported that she did not waiit to be around defenidant becatise he was “hurting” her and.

44

ing?to put his “dick” and finger in hét, Martinéz acknowledged that deféndant dwhed

alw

a “flip phone™ that had been provided-to him through a goverriment progtain but testified that it
A
was not capable of playing videos. He also owned ancther céllukar phone, but she did ‘not know if

it could play videos. Martinez did recall observing images of défendant and B:M. ori-oneé of his

LY /—-"'

phones but-denied she observed anything sexually éxplicit. She admitted, however; that defendant
thing sexually explicit. She ddm

———

deleted the pictures on his phone after she told him that she had looked at them. When asked to

e e e

describe the :pictures she did observe on defendant’s phone, Martinez testified ‘thatshe saw a
picture of B:M. with her “eyes up in-the air”; however, she denied that she told detectives that she
observed a picture of B.M. with defendant’s penisin her mouth.»*- "o i Tl i '
= " - 'Oni"eross-examination, Martinez téstified that she only observed one ifistanice of sexual
contact between defendant ‘and B.M. ‘and that her daughter had not told hér dbout any other
incidents.” - - T L A |

- Jennifer Dobinson, a tegistered nurse employed by MacNeal: Hospital, testified that she
was working in the emiergency roomm ‘on November 10,2012, when she encountered B:M., who
was brotight to the hospital by her ‘motber and grandmothet ‘at the request>of DCFS at
approximately 12:24 p.m. Dobinson and Dr. Didna Goodwine interviewed B.M. in a “private
location” in the hospital’s emergency department. Based on the itformation that B.M: relayed
during the-intérview, Dobinson and Dr. Goodwine escorted B.M. to a private ‘Patiénit room and
administered a sexual assault ki‘t,'wh'i'c‘:h involved a full body examination'and' DNA cdllection.
After conducting ‘4 ‘full ‘body examination and ‘obsérving no visible signs-of physical injury,

Dobinson collected B.M.’s underwear, placed it into 4 bag, whick she thién sealéd. Dobinson then

-6-
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took’ an oral swab and a blood sample from B.M. Because B.M. was eight years old and a
preadolescent, the doctor did not perform a speculum examination of her vaginal area; instead, in
accordance with pr_gtpch, Dr. Goodwine performed.a “blind: sweep;” of B.M.’s.vaginal area with
a sterile: Q-tip. Dobinson, testified, that all of the .e_y;ideﬁce-._ that was collected during B.M.’s
examination was put into separate bags, which were. then individually sealed and.put into.the rape
kit. The rape kit .was also then sealed a_nfl:.;was_.slub_s.e,quentlly‘ turned over-to Cicero police officer
Edgar, Vera. B.M.’s family did not consent to any pictures being taken of her. for evidentiary
PUIPOSCS. .« cr v cir s v Ly L ane b e T R S A
- .. -+ When asked additional details:about her.encounter. with B.M., Dobinsen testified that when
she presented at.the emergenéy: room, B:M..“did:fiot-appear to be female” She explained that
B.M.’s “hair was short, almost like in a.boy haircut. She Waé.not in female-looking ¢lothing. She
almost looked. like she was.a boy.” During the-interview, B.M._'relayqdﬂthatvshe Had taken a bath
and hadA.urigated and defecated:before, arriving at thegemerggncy room.-Six days had passed from
the date of B.M.’s last sexual assault to the time that she was brought to the emergency room - ;;
. Dr. Goodwine confirmed that she and nurse Dobinsen interviewed and-examined B.M. on
November.10,2012,.at. MacNeal Hospital. B.M. relayed that she,_hgd,be,en penetrated vaginally on
Sunday and that her father had tried to.rape her, but he. was unsuccessful. B.M. further relayed that
the abuse had qun occurring since 2011 and-that she had been ‘“‘too ashamed” to tell anybody.
B.M; stated that defendant placed his finger-inside her,*kissed her down-there” and put his;penis
in her on f‘multip{e occasions.” In-addition, defendant also made B:-M. kiss his private part and his
moq.;h.. During the interview, B.M. denied that defendant engaged in similar: conduct with any of
her siblings.. During ;the physical - examination, that _fol«lbwed, Dr, AG’OQd\-Ni';I_;_}e.; ~gbserved an

abnormality in B.M.s genitourinary area. Specifically, she observed a small:red bump on B;M.’s

)
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internal labia, which is not something she normally observed in an eight-year-old child. In addition,
B.M.’s hymen was partially torn and there was a superficial tear and abrasions dround her vaginal
opening. ‘Although such findings were consistent with the activities described by B.M. during hér

interview, Dr. Goodwine ackriowledged -that-other activities’ could ‘cause’ those 'abnormal_itig; _

including a biking accident or a fall from a horse. /,/ KR

" On cross-examination, Dr. Goodwine éékﬁbiﬁ'leélgé& that it wds not éniirély‘ébhamal for
an eight-year-old girl to have a fear in her Tiymen. She futther ackriowledged thit the small red

bump, like the orié that she observed on B.M.* labia, was not'niecessary caused by séxual trauma.

' Officer Robert DeCianni, a'detective with he Cicefd Polité Departiient, testified that he

and his partner, Detective Tuan Soto were assigned to collect a biological samplé frdnt defendant

on November ‘12, 2012: After obtaining défendant’s written consént ‘authiorizing the bélleotionbﬁ

Detective DeCianni'used twd swabs to‘coliect DNA ‘from thé side‘and back of defendant’s mouth,

placed the swabs inlto bags, and sealed thein. Detectivé DeCiatini thien sent the swabs to'the Illinois

State Police crime'ldb'to be tested. -~ = . ,\)@ . \1\]/4 M Y—?DQJT pE
"7 " Détective DeCianni’s partner, Soto, confirmed that they' were assigried 'to investigate
B.M.’s sexual assault and inferviewed defendant during the courss of théif invéstigation on
Novembér 12, 2012, at the Cicero Police 'Dép‘artihénf.' Ditective b'éCiéﬁni: adviséd defendant of L,
his Miranda rights (see Miranda v. Arizona, 384 U.S: 436 (1966)) ‘and obtdined a signed and
initialed form from defendant waiving those rights. Thereafter, the officerd asked defenidant 4
series of qhestions.:Défendant’s résponses’ to' thosé questions were reduced to a fypewritten
statement, whichi defendant then signed. w7y R MISETo lro Mo e i

In his statement, defendant admitted that hé “rubbed [BM’S] V;i’giﬁé %i%h his 'flz;nds on

three occasions” and that she was not wearing any underwear when he did so. Defendant further

=

/.
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admitted that he “ma[d]e {B.M.] kiss his penis on two.or three occasions.” Defendant also admitted
that he used his phone to take two pictures of B.M. kissing his penis. Defendant, however, denied
that he ever had.sexual.intercourse with B.M. He-also denied that he ever kissed B.M.’s vagina or.
her nipples. His sexual encounters with his daughter occurred between October 22; 2012, and
October 31, 2012. Although defe&dant did not know why he engaged.in sexual contact with B.M,,
_ PLArITES

he classifggd'hirr;gqlf asa ‘‘very horny guy’’ and admitted that he “made a huge mistake.” Defendant

denied that he engaged in inappropriate sexual contact with any of his other children.

920 .On cross-éxamination, Detective Soto admitted that defendant’s :interview was.not video

— :
phone but explained that defendant admitted that he had deleted the jmages. (467 TRV .

recorded, He.also ,_g.d__rtx}l}t_tg(.ij_latat no jnappropriate pictures of B.M. wererecovered from defendant’s /

f21 ... Tom Plach testified that,in 2012, he was a licensed, clinical social- worker. employed by,
é(? Presence Behayipral Health at the Proviso Children’s Advocacy. Center. On,November 11, 2012;
& he conducted a forensic victim sensitive: interview Q’EB with B.M., which he described. as -an
“information gathering” mech&_mism employed during a sexual a;sault, investigation. The VSI tgok
placg'_inlg room gyltﬁ;t_ted'Wéth’\_q];gactggnip_‘gehc;prg‘i,ing equipment and a, one-way. mirror.: Before
engaging in substantive conversation, Plach ensured that: B.M, knew the difference between the
truth and a lie and explained that it was okay if she.did not know the answer to any of his questions.
During his interview with B.M., which was recorded, Plach used diagrams that depicted
anatomically correct “boy” and “girl” figures, B.M. drew circles on certain-parts.of the diagrams
during the interyiew sihen desoribing her intoractions, with defendant. After Plach confirmed that
the recording of his interview with B.M. accurately depicted his conversation with her, the court
state@ thatltwould iw‘atch the _vig{eg i_P‘pjlrl?m“bpps} g

EPRE RS 9L
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+ " ASA Sarah Karr testified that she was assigned-to 'c»bsefve Plach’s forensic interview with
B.M. on November 11, 2012. After doing so, she relocated to the Cicero Police Dépar'tment', where
she.took"a ‘written ‘statement from Martiriéz; B.M.’s'mother. Detective Sotc was also present for
the statement. In the stafémenf, Martinez' admitted she discovered three sexually explicit
photographs of B.M.-on defendant’s p.ﬁo‘ne. In the pictures; defenddnt’s penis was in B.M.”s mouth
and B.M. appeared to be “upsét™in the photogtaphs. Wheri Marti'né’z: confronted defendant about

the pictures and asked him “why he was-doing that 'with his .daughter,” he tdok the phone and

deleted the'picmr‘esx_}za;festiﬁed that she returned to the Cicero Pq.lice Department the following
day and-interviewed defendant. Detective Soto: was also presént for that interview as well, After
he was advised of and-Waived ‘his Miranda rights, defendant provided: &' statemént .in which he
admitted to engaging in sexual.contact with B:M. Spécifically; he admitted that-on more than one
occasion, he removed BM ’s pajama bottoms andtouched her'vagina with his hands; however, he
denied that he inserted his fingeérs:into her vagina. Defendant also  admitted that he had B.M. kiss
his-penis.on two.occasions. On both occasions, B.M. kissed his penis with..a closed mouth.
Defendant further admitted that he used his phone to take two: pictures of B:M. kissing his penis.
He claimed he did so because B.M. was “curious.” He then showed the pictirss to B.M. She was
the only person to whom he showed-the photographs-.,Defendant._did not know when Martinez saw
the pictures. He denied that his wife observed .him and B:M. naked and in bed together on
November 4,.2012..Defendant described himself as a “very homy guy” and stated that Martinez
had stopped engaging in sexual intercourse with him two years.ago. Defendant’s staferﬁent was'
reduced to writing, and he _signed the statement, thereby acknowledging that the :details included
therein were accurate. Karr acknowledged that she did not use audio or video equipment to record

her interview with defendant. = ;. T T S DR
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. Kenan Hasanbegovic, a forensic scientist with the Illinois State Police crime lab and an
expert in the field of forensic big}qgical,qnalys_is, testified that he conducted testing on the evidence
included in B.M.’s rape kit, which he received in a sealed condition. He first conducted testing on
B.M.’s underwear, which contained several bodily fluid stains. One.of those. stains; tested positive
for the presence.of semen and was preserved for DNA analysis. Hasanbegovic acknowledged he
did not know when or how. the sperm cells appeated on the underwear that he examined.

.. - :Megan Neff, a forensic scientist.with the [linois State Police and-an expert in the. field of
forensic DNA analysis, testified that she performed testing.on the-samples collected in connection

with the case: She first: generated DNA profiles. fromr the preserved buccal swab. standards: that

were collected from defendant-and B:M. She thei conducted testing on the semen stain that was_

present on B.M.’s underwear. Neff testified that-the underwear.contained a:DNA, mixture from

—

two people, oneof whorn was male. The male:DNA :profile that she discovered “matchfed]”
defendant’s DNA profile. She gxplained that the male profile thaf she 'identiﬁcd.we.ﬁld ‘be éxpected
to occur in approxiimately 1 in-97 duintillion African Ameri¢ans,-1 in 2.6 quintillion whites; and:1
in 6.2 quintillion Hispanic unrelated:individuals, -, =+« o0 Ll ¥

: ... After presenting the -afofementicinéd evidence, thé State rested its case.'Défendant’s motion
for a directed finding 'was denied, and defendant elected to testify. When'dsked by his attoinéy if
he ever touched B.M.: “inappropriately;**:defeidant testified; “Not really: I never did.” He then
specifically denied that he ever touched his daughter’s va*git.la';dr: chest. He also-dénied:thathe ever
had his daughter touch his;penis. Although he ackniowledged that he owned a:cell phone; defendant
testified " that the  phone did not have Internet: access and that-he never had. poritography: or
inappropriate pictures of B.M: ‘onhis phone. He+also denied that he @ver showed: his'daughter

pornography. Defendant admitted that he and Martinez had relationship “problems” in 2011 ‘and
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2012 and that he knew she wanted to leave him. Defendant also admitted that he signed a statement

at the Cicero Police Department; however, he testified thit he'only did so bécause the officers told

him he could leave orice he signed the documeént. He classified the officers’ actions as
and testified that he “never” told the officers thiat he ever touched his datighter in‘afi inappropriate
sexual manner. Defendant denied that he was évér provided With his Mirarida rights and testificd
that he never read the statement that .he'signed, Deféndant also testified that the tnderwear with
the semen stain that the State introduced into-evidence belonged to-Martinez, n'ot his daughter.

" Following defendarit’s testimony, the défehse rested. The parties' then délivered closing
arguments.-After considering ‘the eviderice anid the ‘argurnénts ‘of-the pafties; the court found
defendarit guilty of multiple counts of predatory criminal sexual assault, criminal $éxual assault,
and aggravated criminal sexual abuse. In doing so, the court found that B'M, “was & much more
credible witness than her father.” Moreover; thé ‘court noted that B.M.’s festimony -at- trial and
during her VSI was corroborated by the physical evidence detaiied by Dr. Goodiwine s well as by
defendant’s own statement. In'contrast, found defendant’s testimmony “totdlly iticredible” and noted
that his claim that that the undetwear that was introduced at trial belonged to Martinez Was refuted
by the DNA eviderice. Moreaver, the fact that defendant’s semen was found on‘that underwear
that he claimed belonged to Martinez was inconsistent with his testimeny 'that'they had not had
intercourse in two years. R S

‘Defendant’s posttrial motion was denied, and the causé procéeded to 4 sentencing heax’in'g,:
where the court; after considéring the evidence ptesented in hggrantioh‘aﬁd— mitigation, sentenced

defendant t6 a total of 50 years’ imprisonment. This appeal followed. ~

s tens .
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A. Defendant’s Absence During Opening Statements
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On appeal, defendant argues that his trial was conducted in contravention of a number of
ae - t.t /_,/m H” e poe .4

his constitutional rights. He first argues that he was denied his constitutional right to be present

for all critical stages of his trial when he was absent from the courtroom during opening .

s

statements. Although he was taken to.another room to listen to and obserye the statements, the 7
audio equipment was.not calibrated properly, and he was unable to hear those statements——

.. The State, in turn, responds that defendant waived his right.to be present when he agreed

to view the opening statements.via closed-circuit televigion and, ag.such, may not avail himselé‘
T T T T

of the plain error doctrine. Alternatively, the State-observes that defendant failed to raise this
A S g ‘r;‘ . LTt N oeoatt N o LA PRI —

issue in a posttrial motion and submits that he is not entitled to relief under the plam error. , .
S b L . . . N S T e L st .4_._______,.-—-«"*-’ .

doctrine because °

violatiqg ,of an 9r:1.derlying;sub_stan,tial nght}”/_ .

< ‘E:,‘ '.-"'-'iA : : R EPTIR RN PRI
o . £B!
_As a threshold matter, defendant acknowledges that he failed to properly preserve his,..1 - £
claims that his trial was conducted:in contrayention of his constitutiongl rights: Specifically, he ™ O@(}N
failed to object; to-each-of the purported constitutional violations at trial and-failed to. includgf.;__) /

r""—’—.’-—%
them. in a posttrial motion. See People v. Enoch, 122 111, 2d-176, 186-(1988) (recognizing that to ",

properly preserve.an.issue for appeal, a defendant must object.to the purported error at trial and
specify the error,in a pesttrial motion and that his failure to sétisfy both requirements results in .
forfeitufe of appellate review of his claim). In an effort to avoid forfeiture, however, defendant -
invokes the plain errpr doctrine, which providgs a limited exception to the forfeiture.rule and
allows for review of forfeited issues on appeal if the evidence 1s closely balanced or the error.is ..

of such a serious magnitude that it affected the integrity of the judicial,process and deprived the .

2 defendant of his right to a fair trial. I11. S. Ct. R. 615(a) (eff. J an. 1, 1967); People v. Belknap,
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2014 IL 117094, 9 48; People v. Sargent, 239 111, 2d 166, 189 (2010); People v. Piatkowski, 225
1IL 2d 551,°564-65 (2007). '
111, 2d 551, 564-65 (200

The plain error doctrine, however, only applies to claims that are forfeited, riot waived.

People v. Séhdirover, 2019 IL App (4th) 1608 82, 9 15: Although somietimes mistakenly used *

intéré.hange‘é‘bly‘,'the doctrines of waiver and forfeiture are distinct. People v. 'Séﬁhahhéhé,'ZOZOj

IL 124337, § 20. Waiver differs from forfeiture'in that waivér ““is an intentional relinquishment
1 eto0 7, 12T, Yvatver ditlers trom forieiture in B .

or abandonment of a known right or privilege™* whéreas forfeiture is the * ‘failure to make the

timely assertion of [a] right’ ” or privilege. Id. (quoting People v. Lésléy, 3018 10172100, 97 36- O

37). When constitutioial rights are implicated; waivers “ ‘not oniy must be Voltintaty but must be

knowing, intelligent acts dorie with sufficient'awateness 6f the felevant Circimstahcés and likely

consequences.”” People'v. Johnson; 75-111. 2d 180, 187 (1979) (quoting Brady V. United S@es> 6
397'U.S: 742; 748 (1970))\ Unlike waiver, “[florfeiture tésiilfs in the 1685 of a right régardless of -
the defendant’s knowledge tHeréof and irrespective of whetiet the' deferidant interided to
relinquish the right.” Zesley, 2018 IL 122100, 37. j‘7 S
‘m‘m———“

In this case, prior to trial, the Gourt held that B.M. would be permitted to téStify via
closed-circuit television. In accordance with the court’s pnorrulmg, a télevisioti'was set upin a
room close to the cotirtroor Whe?e defendant could cbserve his daughtér’s testimény. The room |
was also-equipped with ar intercom pﬁbné that defendaiit coiild use to Comitiunicaté with his
attorney during his daughter’s testimony. The setup was éxplainéd to defendant and defense”
counsel imniediately before the trial began. When the court ‘inqiired whether thie Sefiip was =
“safisfactory;” defefise counsel responded, “yes.” The covirt then addressed défendant to assess
whéther'he understood the process by which hé-would be viewing his daii"}gl'lte'r"s"'t'esii'iﬁony, and

he responded, “yes.” Thereafter, to ensiie that the equipment was in propér Working otder, the

-14-
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trial court suggested that defendant observe opening statements from that room. Neither

defendant nor his attorney voiced any objection to the court’s suggestion, and defendant left the .
/—"-——. )

courtroom to listen to and observe opening statements via the closed-circuit television system.

After opening statements concluded, the court.and the attorneys were informed that defendant

had been unable to hear the statements. The lack of audio was also corroborated by the sheriff’s -

anq adju_.slt_ed’_lt}lgi@_c'rlophoge_ §etting_s, gnc:i',ﬂdg‘fgnse,cogpse};‘indica’ge_:q he ‘,vsfg)'uId stangi_ plgge; to the
mic;ophggg \vgl}eln_ih:e $po'kg: 1n ?hg courrgom. .

, . Baged on.these facts, we do not find that.defendant Qaived,his claim pertaining to his - -
absence during opening statements. Althoygh defendant apparently willingly exitedthe ...,

courtroom tq listen to, and view, opening statements, he was never specifically advised of his . -

constitutional right to be present. Moreoyer, there.is no dispute that he was-tunable to hear those ;

statements due to problems with the audio portion of the closed-circuit television system. His. .

apparent willingness to absent himself from the courtroom during oral arguments - wasbased, - - -

upon an.implied understanding that he would actually be able to see and hear those arguments.

That, however, did not occur. Mindful that the principles of waiver should be liberally construed
. Lot .:,.,.-.““. J - n - i - - ____,_._——-—-—w_,—_,).

in favor of a d@fgngl@t (People v. ﬁbng;, 238 Il!.' 2_d::5lf1,‘62 (2010)), we do not find tlhat'.tlr.‘

record supports a finding that defendant knewingly and voluntarily waived his right to be

physically present for opening statements, See, ¢.g., People v..Stroud, 208 Ill. 2d 398, 403, 409
(2004)_(dcql‘ipir§g to fmd_that the defendant waived his right to be present for plea proceedings,
where he was not specifically informed of his right to be present and thus.“did not specifically

waive his right to be bodily in the courtroom?). Accordingly, we will review his claim for plain,

error, The first step in any plain error analysis is to determine whether any error actually. = .. .

@
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Ez occurred. Piatkowski, 2257T11. 2d at 565; People v. Rinehart, 2012 IL 111719, 9 15: If ah ‘error is

—_————

discovered; defendant then bears the burden of persuasion to show that the error prejudiced him.

7 Sargent;-239 1. 2d at 189-90.:Keeping this standard in'mind, we turn'now to evaldate the metit

of defendant’s claim.
136 The federal and Illinois state constitutions both “afford criminal defendants the general
right to be present, not only at trial, buit at all critical stages of the proceedings, from-arraignment
/ Oan.’?-Pe'aple v. Lindsey, 261 TIL. 2d'45, 55:(2002). A défendant’s right to be présent,

however, is not considered to be'a’substantial constitutional right; rather, it is-a“-‘Jesser right’ ~

that is intended to secure the substantial rights'of 4 defenidant, such as the right'to confront
witnesses; the right to present a defense, or thé right to an impartia! jury.™ PMZ&S / /
11 2d 478, 487 (2010). I addmon to being a lésser right, 2 défendant’s right to 'bé présent is not

/,Z m 2d 4t 56; Peoplev. Liicas, 2019 TL-App (15160501912, [The]

privilege of présence is hot guarantéed “when presence would be uséless; or the benefit but a

shadow” ’ ”;'however, * ‘due process clearly requires that a defendant be'dllowed to be present
.

W

“to the extent a fair'and just hearing would be thwaited by his ébsen(:e*’ *» Lindsey; 201 1. 2d at /2
r—f——-_——mka

56~57 (quoting Kentucky v. Stincer, 482 U.S. 730, 745 (1987)). Moreover, a defendant ‘can waive

~ T —
his right tc be present by consenting to be absent for a portion 6f 4 proceeditig of through his

own misc¢onduct. /d. at 56. Accordingly; “even whete a defendant has the géneral Yight to be

present because the proceeding is a “critical’ stage, 4 defendant’s absence is not'd perse-t

constitutional violation.” Id. at 57. Instead, the defendant’s riglit'- to be present will be found-to be

violated “only if the record demonstrates that defendant’s absence caused thé proceeding to be

unfair or if his abserice resulted in a denial of an underlyinig substantial right.” #d.; see ilso

/(_{ People.v. Hood, 2016 IL-118581,9 31 {cdtegorizing'the right to be:present as'a* “lésser right,’
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meaning that the right is violated only when the defendant’s absence results in the loss of an
underlying substantial right or in an unfair proceeding”). Whether a defendant’s absence affected.

the fairness of his trial depends on a review of the tecord as a whole :and depends upon the

specific nature of the proceeding from which he was absent. Lucas, 2019 IL App (1st)- 160501, . / S/

om0 SR i i T
937 .. Inthis;case, although we.do not condone the.procedure by which the court and the parties

tested the closed-circuit television system;; which resulted in defendant being unable to. hear the ...

parties’ opening-statements, wg do not find .that defendant’s absence froimn; the-courtroom during:..-

opening statements and;his inability to hear z—t.hose:sta..tegpents..r.esﬁl;ted-in-. an unfair-trial or the --..,
denial of _an,,_undemlx_ipg, subs,taﬁti,almigh,t.- While:defendant suggests.that his inability to:hear the; ..
State {fannqun_g:je_.its- chasen-theory of the ¢case”.during opening statements. resulted in.him being
“deprived of ‘necessary, _informgtiop to-allow him-to-intelligently exercise his right io- testify,-or.to
refrain from testifying,.on his own behalf,” we cannot agree. It is true-that a defendant should be
‘made aware of “al/l.of the State’s-evidence” when exercising his right to decide whether or not to-

testify on his own:behalf. (Emphasis.in original.) Id. § 19; Opening statements; however, are not

e

/ 6 evidence (Pegple v. Jaimes, 2014 IL App,(2d) 121368, . 5‘6);>rather, opening statements serve to .

outline the expacted evidence and the reasonable inferences that may be drawn. from that

/ l7 evidence (People v..Arroyo, 339 Ill. App. 3d.137,.149,(2003)). Here, there is no dispute that
' o/

defendant heard all.of the State’s evidence against hirmi prior to exercising his right-to testify. - -
That is, defenda,nt—madg his dec_isi_on; to testify after hearipg testimony from his daughter, his ex-..
wife, medical p,e;rsopn@l,;-forgﬂs_io,sp_ientists,5and;_police detelctiv_e.s.«{&s such, his absence from the -
courtroo?_ni duzjng_ﬂopepii:_lg statements and his inability to ,heé,r those-statements.did not prevent' . .

him from making a fully informed decision as to whether or not to testify. Because defendant’s

']7 =
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absence from the courtroom during opening statements did not result in an unfair trial or result in
the denial of an underlying substantial right, we find no- constitutionai violation. See, e. g,

g ? Two (finding thé deferidant’s absence during-his arraignment and jury =~ *
i;xfaiver did not amount to a constitutional violation where it did not cause the proceedings'to be
unfair or'result in a denial of an underlying constitutional right). ‘Héx}ing found no &fror; there can

be no plain error. Hood, 2016 IL 118581, 18. : [7 B L LSNP

S

38 - " B. Defendant’s Absence fromt the Courtrdom During BM."s Testitony *”

139 *'In a related claim, défendant next challerigés thie procedure by which the cotirt permitted
----- S . I b(\.’UO'T B D O I Lo w e
to testify. Although he acknowledges that section 106B-5 of the Codé of Criminal L7 .'2

st

7)) Procedure 6f 1963 (Code) (725 ILLS $/106B-5 (West 2012)) provides a miechanisin by which

B.M:

RS

mitior Victimms of séxual dssdult miay testify Via closcd-sircuit television, K argues fhat the circuit
couttfailed to follow theé procedute outlined in the statite. Défendant submits that the conrt’s
failuré to abide by the statute resulted i the derial Of his right ‘t'o:"b"é";;rés.erftl at evefy oritical
stage of his tridl, “which'in trn infringed on his Utiderlying substantial rights to Gonifrontation
and the assistance of counsel.” " -

140 Thé Stite again argiies that defendant Waived hié claim because he acquiesced to the
manner in which B.M. was permitted to testify, which resuited in his exclusion frem the

\ P R T S
courtroom. On the merits, the State contends that defendant’s “viewing of B.M.’s testimony via

closed-circuit television did not violate his right to be present, nor infringe on his underlying

substantial rights to confrontation and the assistance of counsel.” IR
’ e L P L AL DR S
141 _ Having already discussed the relevant law concerning a criminal defendant’s right to be

present for all critical stages of his trial, we will now set forth the relevant law_concerning a

defendant’s right to confrontation, which is provided for in both the federal and Iliinois state

~—

18-
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22 q_grlggtutions. U.S. Const., amend. VI; Ill. Const. 1970, art..I, § 8 (amended 1994). “The central

concern of the confrontation clause is to ensure the reliability of the evidence against a criminal

defendant by subjecting it to rigorous testing in the context of an adversary proceeding before the

23 / trier of fact.”: People v.. Lofton, 194 111. 2d 40, 56 £2000). The.constitutional right to confrontation

includes. the right, to hear and view.a witness as:he or she testifies and to aid in counsel’s cross-

LQL examination of that witness. /d. at 60; see also Hood, 2016-1L_118581, q 19.(“The confrontation

clause ‘proyvides . two types of protectlons‘for_‘a criminal defendant: the right physwally to face

those who testify against him, and the right to conduct cross-examination’  (quoting Pennsylvania

'Zf( v. Ritchie, 480 U.S. 39, 51 (1987) (opinion of ;P,QVY‘?.IZL I, joined by Rehnquist, C.J., and White and

W))} Although the constitutiona] right to confrontation includes a preference for face-

to-face confrontation, testimony delivered through electronic means does not necessarily result.in
: —— e e A e £ T B R S . Lo

a violation of, a@g:fendant’s .cgns'titp.tion'al right.. §eg_ Marqunc{ v. Craig, 497US_§§_§,_§§;;5rZ_,___2~f

to further an important state interest, does.not impinge u.pon,.th.e truth-seeking.or symbolic purposes

of the Confrontation Clause”); see also People v. Cuadrado, 214 111. 2d 79, 89 (2005) (recognizing Z ?

that “[w]hile

onfrontation clause represents a preference for face-to-face confrontation, that . .

preference fmust occasilc_)na_lly give'xyay to cpquderatiqgs of public policy and the necessities of

1

the case (1ntemal quotatlon marks omitted))

o

142 Zg In Illmms, section 106B-5 of the Code prov:des a mechamsm through Whlch mlnor victims

of sex crimes can testify electromc;ally.outzs;dve of the immediate physical presence Qf a criminal

defendant. Speciﬁcaﬂy_, the statute provides as follows:
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“(a) In a proceeding in the prosecution of [certain enumerated sex offenses], a court may
" order that the testimony of a'victim who'is & ¢hild under the age of 18 years *** be taken
o —

-+ oufside the courtroomg and shown in the cotirtroom by means of'a closed circuit television if:
- . ; = — e Saes SN e

—_~

e R
< R LI

-' (1) the festimony is taken during the proceeding; and

(2) the judge determines that testimony by the child victir *** in the courtroom will

‘result in the child *** suffering serious emotional distress ***,
PRI * :.";k P
. (t) The defendant shall be allowed to commumcate w1th the persons in the room where the

ch11d ok g tesnfymg by any approprrate electromc method ? 725 ILCS 5/ 106B S (West 2012)

5._-—-*_.:'5""2-‘-"

Inltlally, we note that defendant does not contest the proprlety of the court s rul1ng allowmg
RERE A ."."( - ¢ T, P TN L

B M to testlfy via closed-circuit televrslon to prevent her from expenence adverse psychologrcal

ot " . . “r v oy

effects if forced to confront hrm in person, rather, he srmply challenges the manner in whlch B. M s

g e Ty . i

.

closed-circuit televxsron tes n“')o..y took p ace. We agree with defendant tnat the sp°'~1ﬁc procedure

=t

= T
A

=3 ?Q_(Lugmed in sectron 106B 5 was not followed As explamed above the statute perrmts a minor to

144

o

testxfy “outside the courtroom and” have hrs or her testlmony “shown in the courtroom by means

:

of a closed{-]crrcurt televrsron ” Id § 106B- 5(a) In thls case, however B M testrfied in the

courtroom and defendant was relocated to a nearby room to view her testlmony via closed-cncult

television.

Although the procedure outllned in sectlon 106B 5 was not adhered to the State argues

P A

ta

that defendant and defense counsel were aware of and agreed to, the manner in Wthh the closed-

K I

crrcult televxs1on system wg_set_gp Indeed the record reveals that pnor to tr1al the ASA

3 . L
b PR AR

expralned tne setup and offered to have the court and defense counser 1nspect 1t The court then

asked defense counsel whether the setup was satrsfactory, and defense counsel responded “Yes,

<
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your Honor.” The court next addressed defendant and asked whether he understood the procedure,
and defendant responded, “Sure.” The court went on to explain, “[FJor at least one witness, you
will be in the back. All other witnesses, we’ll haye you out here. Okay?” Defendant, in turn,
responded, “Sure.” He then left the courtroorn to _v}iew,,B.M.'_’s testimony from the other room.
Based on these_facts, the State argues that that defendant _walved rather than forfeited his challenge
to the manner in which the closed-circuit television system was employed in this case. That is, by
failing to raise any objection and voluntarily leaving the courtroom will full knowledge of the
manner in Wthh he would be observmg B M s testlmony, the State argues that defendant
knowmgly and voluntani); walved h1s nght to be present 1n court for her test1mony We drsagree

. 1“

Although the record clearly demonstrates that defendant was aware of the process through which

,]‘,-;:- L, . .

B M. would be testlfylng and ralsed no ob;ectron he was never spemﬁcally advrsed of his

Il

constrtutronal rlght to be present We relterate that the prmcrples of waiver should be hberally

-.7

"’_—-—E": l ;‘....

construed in favor of a defendant (thpps 238 Ill 2d at 62) and conclude that the record does not

LRSI

support a ﬁndrng that defendant knowmgly and voluntartly walved h1s rrght to be physrcally

present forB M s testlmony See, e.g., People \2 Salgado 2012 IL App (2d) 100945 917 (ﬁndm)g;/
M—M

that the defendant drd not waive h1s nght to be physrcally present durtng the minor victim’s

testrmony where nothlng in the record shows that defendant understood that he had a nght to be

gesm_).

945 Havmg found that defendant forferted rather than wa1ved hlS clalm we stlll nonetheless

KA - L

St . . o S

conclude that he is not entrtled to any rehef under the plam error doctrme because he is unable to

show that hrs absence from the courtroom resulted in an unfa1r proceedrng or caused hlm to be

denled an underlymg substantral constltutronal rtght Although defendant argues that hrs absence

i «

from the courtroorn durmg B M $ testrmony mfnnged on hrs constrtutronal nght to confrontatlon

Dt
~=..
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and to assist in his own defense, courts have held that a defendant’s constitutional right to

confrontation is not violated when the deféendant is permitted to cross-examine the child whio is

testifying via closed circuit television in accordarice with the protections afforded by section 106B- }3 i/

5 of the Code. See, e.g., Lofton, 194 111 2d at 59-60 (recognizing that a statutory 'scheme that |
M _..-"“""/

permits a child victirm to testify via closed-circuit television ddes not violate a defendant’s right to
confrontation where the child testifies tifidér oath aiid under thé * “watchfal’eyes of the parties and
the fact finder’ ™ dnd is subject tocontertipotaheous: cross-examination (quoting Peaplev. Van

Brocklin, 293 1Il. App-3d 158, 169 (1997))); People v. Pope, 2020 IL App (4thy 180773, 138

(holding that “[a] deferidant’s ‘confrontation ciause rights are not violated when the defefidant is
allowed to cross-examine the witnessés testifying pursuant to section 106B-5"): <~

- Heré, ‘there is io dispute” that BN téstified Under oath under the watchiful eyes of the
parties arid the fact:finder and ‘wa subject to contefporaneous- cross examihation. Unlike the
problems that arosé during opening statements; thére i§ no evidefice in the record that defendant
was unable to see or hear B.M. s testimony. ‘Although defendant suggests that theére.is no evidence
that the intercom phone that was available to him to converse with his attorfiey ‘and assist ‘in.
counsel’s cross-examination of his daughter".was “even operable,” we emphasizeé that there is
nothing in the record to suggest that the intercom. system was not.in proper working order. See

Inre Linda B:;: 2017 IL-119392, § 43 (noting that ‘en appeal,-the: party claiming-error has the

burden: of showing .any irregularities, that. would justify reversal” and-that “[e]rror is: never.

presumed by a reviewing court; it must be -affirmatively shown by:the record”). Defendant,

however,.also suggests that the fact that there was a sheriff’s. deputy in the room where he watched
B.M.’s testimony. further impaired, his ability to communicate.-with- counsel. and assist in.his

defense. We note, however, that even if defendant had been in the courtroom during B.M.’s

220
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testimony, other people would have also been located in close proximity to him if and when he
conferred with counsel, including the ASA prosecuting the case and the sheriff’s deputy in charge
of securing the courtroom. In either instance, defendant would be required to speak quietl)f to.avoid
being overheard, Ultimately, based on the record, there is no evidence that defendant’s absence
from t_he courtroom significantly impaired his right to communic’:ate with counsel and assist in his

OW%ESMM_MMM&@M confrontation nghts See, e.g., Lindsey, 201 111 2d at (1(”)’”_73 f

T ——— e ——— ——— e

privately with ggqqsgl, the record-did not supporta finding that the defendant was-denied adequate
representation, due, to his absence from. the courtroom),; Indeed, there::is no, evidence-that
defendant’s absence from, the courtroom. during.B M.Zs testimony resulted in an.unfajr proceeding
or resulted in the denial of an underlymg sybstantial right. Accordmgly, we find no, constltutlonal

violation. See id. Absent a violation, there is.ng plain e1Tor. Hood, 2016 IL. 118581, 918. — *? ?
AR
. C. Exclusion of Other.Individuals from the Courtroom During B.M.’s Testimony. . - -

- - Defendant next argues that.he was denied his right to a public trial when the court': ..
excluded members of the public from the courtroom during B.M.’s testimony pursuant to section

115-11 of the Code (725 ILLS §/115-1.1 (West 2012)). _‘y @ "

. The State again responds-that defendant'waived review of his claim because he did fiot
object to the court’s decision to exclude certain-individials from the courtroom-during-B.M.’s =
testimony:.On' the rierits, the State submits.that the pattial closing of the courtroom did sot -+
violate defendant’s constitutional right to a public trial.

As a threshold matte, we nioterthat there is no dispute that defendant failed to object'to" =
the exchision of sevetal individuals froth the courtrodm during ﬁ.-M:’s-tésﬁrfféhyf;Wé decline;] " -

however, the State’s invitatior t0 equate defendant’s failure t6 objéct as-an”affirmative

-23-
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acquiescence and waiver of his right to a public trial. See Sophanavong, 2020 IL 124337, 120

(explaining that waiver “ ‘is an‘irtentional relinquishment or abandonment of a’known right or
privilege’ ™ whereas forfeiture is the  “failure to make the tifely assertion of {a] right’ »or "'

privilege (emphasis added) (quoting Lesley, 2018 IL 122100, §Y 36-37)). Accorditigly, we will, - é/ L,

i . v
[T B Y

review his claim for plain error.

Criminal defendants are”afforded a constitutional fight to & public trw
amends. VI, XIV; Tl Const. ‘1970, art. Lﬁ (aihénded 1994). The' fight'to & public trial
éhcbmpasses the right to publicly présent évidence and witnesses, People v. Groebie, 2019 IL App

(1st) 180303, § 37. This right, ‘Which exposes this Iegal process; i$ designed primiarily to protect the
SIS

accused (id- § 32), but it also ‘servés to protect intérests that do' not belong solély'to a defendant,

including thé' géneral public and the press (People v. Radford, 2020 1L 1339754 25). For exarnple, Vs

the “[o]penness in court proceedings may improve the quality of testimony, induce unknown
witnessés to come forward with relevant testimony, cause. 41l trial- participants ‘to perform their

duties more conscientiously, and generally give the public an opporturiity to obsérvé thé judicial

system.” Gannett Co.'v. DePasquale, 443 U:S. 368, 383 (1979). - y gé sLoran

952 [/ 7 .- Section 115-11 of the Code'allows for the “limitéd” exclusion of witnésses dufing the
- i ;

94 19) and provides as follows: (/ 2
117)anc provices as Dows..
"“In a prosecution fof [certain séx offénses, including predatory sexual assault of a child],
where the alleged victim of the offense is a minor under 18 years of age, the court may

-+ exclude from the proceedings while the victim is testifying, 41l persons, who, in the opinion

of the court, do not have a direct interest in-the case, except the inedia* 725 ILCS 5/115- C/ /“/;
o LGS S

11 (2012).
—t e

24-






1-17-2097

153 - The plain language of the statute places three conditions on a partial courtroom closure
during a minor victim’s testimony: (1) the trial court cannot exclude the media, (2) the trial court
may only exclude persons who do not have a direct interest in the case, and (3) the exclusion of

individuals without a direct interest in the case cannot extend beyond the minor victim’s . ..

éﬂ Woonover, 2019 IL App (4th) 160882, 9 23. Persons with a direct interest in the

case @ncludgia defendant’s immedijate family. See People V. Ealast,er, 173.111. 2d 220, 228 (1996). <~ (

Courts have held that a defendant’s right to a public trial is not violated when the circuit court

)

adheres to the narrow exclusionary powers outlined in the statute..Jd.; see also Schoonover, 2019,

o

_C7LIL App (41h) 160882, 43 (“an order by, the trial court excluding spectators from the proceeding

)
120 (“[A]n exclusionary. order under section, 115-11 of the Code is valid if it megts the , ..

UG
P

is sufficient where it satisfies section 115-11 of the Code”); Williams, 2016 1L App (3d) 130901,
1s sulficient where 1t satisties section 115-11 of the Gode”); Williams, 2016 IL App ( LJ__;? S&

-

PO P [EREE PO 4 e a0 0T L

requirements,of the statute.”). . R TR

§54 . Here,prior to,B.M.’s testimony, the following discussions were had about excluding.. .- -
witnesses during B.M.’s testimony: .
“[ASA]: Judge, at this time, we would ask for the child’s;testimony, that the
courtroom be. cleared of everyone, non-essential court personnel, except for her therapist,
- the victim witness assistant from:the State’s. Attorney’s, Office, and her foster family, if
they choose to stay. SRR S
.. ... THE COURT: Who are those people.then that you’re asking to stay in? Just that back
- [ASAJ: If the family chooses to stay, I guess just thoée four. ir;dividualé back there. Or
- actuallyjust the three. Tdon’t know that— « .t « .« . -, o L.,

<

THE COURT: Why is she—off the record for a moment.

-25-
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(Whereupon a discussion ‘was had off the record.)

“THE COURT: I want you two ladies to sit outside. Do you want tocall your first

. 1 . ., . R .
' g0t v : L e Wt

withess?
~[ASA]: Yes, Judge. Coming in right now.
THE COURT: [B.M.], come on up, For the record, I've asked the mom’s family to

leave but the other person can stay.”

Defendant argues that the amblgurty of the aforementroned exchange and the lack of

clanty as to the 1dent1t1es of the excluded persons and whether or not they had a dlrect mterest in
the case Justlﬁes a ﬁndmg that hlS ri ght to a pubhc tr1a1 was v1olated We d1sagree Although we

LI
1 i

acknowledge the lack of clanty in the record as to exact 1dentrtres of the excluded mdmduals, it

o !’ ;
is ev1dent that the court engaged ina drscussron off the record after whlch 1t dlrected two of the
three individuals seated in the back row of the courtroom to “31t outs1de” durmg B M s

testrmonv Those hvo mdundnals were apparenﬂv members of ¢ the mom’s famxly Because

B.M. was hvmg with a foster famlly, the court could have exther been refemng to family

members of BM.’s foster mother, or famlly members of BM.’s b1ologxca1 mother. E:ther way, it

is clear that the individuals excluded were not members of defendant’s immediate family who

necessanly have a direct mterest in the case. See e. g Falaste; 173 Ill 2d at 225 22J 5L
(recognizing that persons ‘with a direct mterest in the case mclude a defendant s 1mmed1ate

family and 'con&:ludi‘ng' thiat fhe cirouit court did nof err in excluding “two néphenv:s ofthe
defendant and the grandfather of one of the nephews” because they were “not mernbers of the o
defendant’s imriédiate family and thus did not have  direct interest in the outcortie of the case”).
Indeed, defendant has not identificd ‘any person with a direct intérest in the case who was.

PR c e P
POV et A .

improperly excluded.

.'2l6-
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We acknowledge that the court’s decision to exclude two of the three persons seated in
the b_atch of the courtroom was rnade folloyi-ng an off the record discussion and emphasize that
the better practice would undoubtably be for the trial court to make its findings on the record.
Nonetheless, because the trial court is presurned to know and follow the law absent evidence to
the contrary (In re Jonathon C.B., 2011 1L 107750, 1] 72), uze necessarily presume that the court
properly ascertained rvhether or not the persons seated in the_courtroorn had a direct interest in

the case and excluded only those 1nd1v1duals who did not Accordmg[y, because the record does

)
Sin.oateilt

not support a ﬁndmg that the court vrolated the requrrements of sectlon 1 15 ll of the Code we

reject defendant s argument that he was demed his constrtutxonal rrght toa publlc tr1a1 See

EEEE S I ll M .’7 1

Wzllzams, 2016 IL App (3 d) 130901 ‘[{ 22 (rej ectmg the defendant s argument that he was demed

the rrght to a pubhc tr1al where the court conducted a d1scu531on off the record pnor to excludmg

certain 1nd1v1duais durmg the mmor v1ct1m s testrmony, reasonmg “Srnce tr1a1 Judges are

N ‘., e _"‘_t e . - ‘1

presurned to follow the law [cnatlon], we presume that the Judge allowed all those 1dent1ﬁed wrth

R 1
v

a direct mterest in the case to be present dunng [the mrnor-vrctrm s] testrmony Whrle a better

1 g

practrce would have been to make those ﬁndmgs on the record we cannot say that the tnal court

abused its drscretlon ”) .

Pitra o l' F T T T S L R S T R I .ot P P |

Inso fr_nd_in_g,_we are unpersuaded by defendant’s reliance _oanchoon.qvefj',' 2019 IL App 3/(0

(4th) 160882. In that case, the Fourth District found that the trial court violated the defendant’s

nght to a public trial when it sua sponte excluded individuals from the courtroom during the
el H g . L g - y B ’

minor-victim’s testimony without first determining whether they had a direct interest in_tl_lg_gase
e T - = e e e D e T

and thus failed to comply with the requirements of section 115-11 of the Code. /d. § 26. = 5 0

Although defense counsel “brought the presence of defendant’s ‘family members’ to the court’s

attention,” the record showed that the court directed them out of the courtroom “without making

27~
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any inquiry into those individuals or their interest in the case.” 7§ 29. The Fourth District &/

concluded: “The court’s failure to make any itiquiry indicates that it did not make an informed
decision as to whethiet the family meinbers brought to its attention had a diréct interest in the "

proceedings prior to-excluding them. Such action amounted to a blanket excliision *** and *'

1

constituted a violation'of sfatutory"reQuirMs;"fd N 2 RS

Unlike the situation in/Schoonover, where the 'fecoﬁdﬂe%itiilel'v showed that the circuit

court failed to abide By the stringent requirements of séction 1 15-11 of the Code prior to / 9

Lo

excluding individuals from the courtroom during the minor victim’s testimony, the récord in this
case contains no such evidence. Therefore, w2 do:not find ‘that Schoonover compels a different
result. Accordingly, we reject defendant’s claim that the circuit court-déprived him-of his right to
a public trial when it excluded certain.individuals from the courtroom duriag:B.M.’s testimony.

Absent error. .there is no plain errqt.-Hood, 2016. 1L 118581, §18.. -~ & <> 1, . [ .

*. .+ - D. Court’s Decision to View B.M.’s VSI-Video Outside of the Courtreom |

Defendant next argues that the circuit court also violated his-right to be present and his
right to a public trial wﬁen it viewed the video of B.M.’s.VSI 'outsi_de of the courtroom and
outside of the presence _of him and his attorney. . .. - e T et

. The _S,_ta,t.e again argues ,thét‘ defendant waived appellate review of his claim because he
failed to object and through his cpndubt, “affirmatively acquiesced to the circuit court’s viewing
of the propetly admitted VSI int§§Vi¢w outside of the cpurtroom.’.,’ On the merits, the State

contends that “defendant’s rights to be present and to a public trial were not.implicated, much

less violated where the court viewed B.M.’s properly admitted VSI video outside of the

courtroom.”

I T T S P A TP A
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9 62 The record shows that prior to trial, the parties litigated the admissibility of the recording

of B.M.’s VSL After a ,.h>ea.1ring_-‘ on the merits, the circuit court found the recording admissible.

Thereafter, at trial, licensed clinical social warker Plach testified that he.conducted a forensic

VSI with B.M. on:November 11,2012, The VSI was gecord_ed,ﬁpd Plach confirmed that the
recording accurately depicted iliS interview with B.M. The v1deo was then entered into evidence. |
Thereafter, the following discussions werg had about the, video: -
~TASAJ [Bo you want me to.publish the video today? That would t.aké about 54
- 'THE:COURT: I'm.not going to sit.here and watehit. .. . .- . .- =~
.. [ASA}: Okay.. You’ll watch it inchambers then: -+ . o0 v o
* THE'COURT: Yes. Betaiise; Obviously thisis going to be'miote-than one court date.
So, I c;ould view the video in chambeérs-unléss; yoir want to-put it back in front of—- =
[ASAT: Tdon’t. I just-wanted to’ také the Court’s témperature on that. Then, I would
.. ask for.a ten-minute recess; Judge.. - .7 oo Car L gl
" “THE-COURT: ~0kz';y: Al right we’ll take ten minut_es‘.”: P R
q63 Thereafter, at the conclusfon of the first day f trial, the parties again discussed the'VSIL, *
and the court énsured that defendant would have'thie Sppottutiity to view the VSI before the
second day of trial fesumed. Ths following discussion was had on the record. t
T HTHE COURT: So we'te going to stdp the Witnes? testithony today. I believe'that the
" deféndant shiould be able to view the VSI which is abotit an hour long. =~

i

[ASA): Approximately 54’ minutes,

| THE COURT: Okay. And I don’t care where that takes place as long as [defense

counsel] is with him.
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[DEFENSE COUNSEL]: And the deputy sheriff, I assume."

" THE COURT: ‘And the deputy sheiiff. So they can eithér be here in thé room or in the
back room or in the back rbc;m where the TV is Set up. Whatever your pleasure is. ***
All P'm concerned about is thait the deférdant view the VSL e Has a right to view it. T
don’t have to be here for tﬁaf. ‘The State doesn’t necessarily have to'be hefe fof that
because there’s no questioning that's going'n. It just has o be p‘u'vbzli"shed,' and he has to
viéw it. AndT'have more thin eniough tite t6 viéw it azaiin, even thotigh I did view it

“once befote i the friotion, priof to the néxt date where we’té going to have testimony.”

964  ~ ° “'The trial‘was thien continued for several weeks. When the tﬁél".resﬁinéd; defense counsel

[ [ et T, e TN e s N .
T B i IS MY SRR R B L

addressed the coutt as follows: ~ =
“Judge, on the last couirt date, you wanted me fo sit with my client with the Victim
" Sensitive Tnterview in the jury room. We did do that after court broke for the day:
' wai"t::"lfed it -alll theway through with the shenff Ijustwanted to ﬁti;c itﬂon.tl‘ié‘ réé':'or’d ﬁe has
Seenlt” DRI ‘ o K DL Il. o "1‘,‘:"' '
No further discuséions were had on the record about the VST until the court delivered its guilty
verdlct In ﬁndmg defendant guﬂty, the court expressly found B M.’s trial testlmony and her
stateménts iri her VSI to be credible and supported by the physwal ewdence -
q 65 Aithougii th'iére'is'- no dispute that‘ deféricfﬁnt dldnot db_(i‘ec‘tv'to colui't’s': cllé;isi'é;;"to view the
VSI in chambers, we again decline the State’s ilm}itati.o'ri tc; eciuéﬁ—% ‘a iack of ob;ectlon lto- an
affirmative acqﬁie'séenc'é ‘Ais'such we find th'ﬁf'ééféhdant forfeited fatiier théx; ;a}ai‘éied'hig claiﬁi,

and we w1ll review h1s claim for plam error. See generally Sophanavong, 2020 L 124337 1L20 Z g

q 66 ' Althougn the nght to a pubhc tnal encompasses the i ght to pubhcly present ev1dence and

.....
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properly admitted evidence is viewed outside the courtroom by the trier of fact. See Groebe,
S

é 7 2W@e}he defendant, who was on trial for DUI, challenged the
circuit court’s decision to view the video, _Jrecolrding:v_of the defendant’s traffic stop and field
sobriety tests in chambers during a break in the bench trial, ,argui,ng that manner in which the
court viewed the video violated her constitutional right.to a public. trial. /d. 4 31. On review, we
observed that“_‘cases add;essing a defendant’s right to a public trial have largely involved the
trial court’s actual closure of the.courtroom for some portion of the trial or the exclusion of some
individuals from the courtroom” and that there were no cases. ﬁnding thata defendantfwsv right to a
public s was volstd e s cout viewed publicly it eyidnce privately i chambers.

e emphasized that although the court did not view the video m open court, the:c_fﬁc_e:r

wiio conducted the defendant’s traffic stop testified in open court that he had reviewed the video

of the stop and that it accurately depicted the stgp and the _defendant’s performance of the field

sobriety tests Accordlngly, we concluded that the court s Viewmg of the trafﬁc stop

video in chambers “did not implicate defendant srightto a pubhc trial” (i

. “there was no closure of the courtroom or exclusion of the public ffom the courtroom.

Rather, the foundation for the video of defendant’s traffic stop was laid in open court, and
U S A TS S S B S S I S SRR % . o AR S PN

the video was proffered jnto evidence in open' coul_'t: The right toa public t:ial is not

1mphcated Where ev1dence is presented in open court and that ri ght does not extend to

' the v1ew1ng of eXhlbltS by the publlc (id. § 40) \

47 I RIS il oo

‘~'.:|

not vxolate the defendant s rtght to be . present for alI cntlcal stages of her trial either as there was

no evidence that the defendant $ absence rendered the proceedmgs unfair or resulted in the denial
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underlying right to confrontation Was not violated because the officer who conducted the traffic
stop depicted in the video was sﬁbj éct to cross-examination in open court. /d. 1{@
addition, thiere was o eviderice-that the court’s private viewing of fhe video prejudiced the
defendant’s underlying substantial right to assist in her own'defensé and decide whéther t6
testify. Jd. @Accordingly, we fejeéted the defendant’s claims of constititional error, Id'
167 Here, as. in Groebe, the video 4t issiie Was authenticated by a witriess who testified in
open court and the vidéo was then adnitted into evidence. Specifically, Plach; the clinical social
worker who conductéd B.M.’s VSI, testifiéd i'ﬁdp'é,n coutt that he reviewed the recording and”
that it acourately’ portrayed his encounter with B.M. The court then viewed thie piiblicly admitted
vidéo privately in chambers, Based'on these facts, defendant’s claim that the circiiit Sourt’s
private viewing of the VSI violated his constitutional fight to'a public trial lacks mérit, See id
4 40. Moreover, 45 in Groebe, there is nio evidenee'that circuit court’s viewing of the video
privately in chambers resiilted ina violation of defendant’s right to be present for all éritical
stages of his trial; as there i$ no evidencé that the procedure résulted in an unfait trial or the
denial of an underlying substantial constitutionial'right. Because Plach was subject to in-court
cross examination about the video, defendant’s underlying substantial right to confrofitation was
not violated. See id! '{H[ 5 1-52}Mor'eove'r, giveti that deféndarit ‘vi'ew-ed‘ the VSI and was ‘aware of
the contents theréof prior to deciding to exércise hisright to-testify in his own defense; there is
no evidence that circuit court’s p’rivaté viewing of the VSI video prevented hind from assisting in"
his own defense or from making-a fully informed decision to éxercise his right testify. See id. =
168 -+ In'so finding; we do'not find that this Court’s decision in LW@.@&L é {

160501, compels a different result. In that case, the circuit court, like the court in Groebe, ; ?‘

e s R |
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viewed a vi_deo_of the defendant’s traffic stop in chambers outside of the presence of the
defendant. I@Aﬂer viewing the video in cha_m_bers,outs.ide of the defendant’s presence,
the court then admitted the video into evidence and expressly relied on the video to find the .
defendant guilty, of DUI and several other offenses. /d. ﬂ@dn.review, we found that the . -
manner in which the ¢ircuit court viewed the video of the defendant’s traffic stop amounted to a

violation of her right to be-present for all critical stages of the proceeding because it infringed on

her underlying right to “view t)hg evidence against her and aid in her own dgf_ense.”,(gc{ T 1/4 In so

finding, we emphasized that the traffic stop video “involved a significant-portion of the evidence

.....

seen the video, 14, 7Y(15-16,

Without viewing the yideo. we found that the defendant couldnot

have made g fully informed decision whether to exercise her constitutional right to testify. Id. = .
’/, e sorle Tt v e . : ‘ : . - v,
19 19-20. Accordingly, because we concluded that the court’s yiewing of the video at issue -

outside of the defendant’s presence had a “cascading impact on [her.other] fundamental rights,”

we reversed the defendant’s conviction and remanded the cause for a new trial. Id 921,/

169 _The facts \iq—_this:»case-di‘ffer_,mar‘k_edly from the facts in Lucas because the record is clear
that defendant viewed the video,at issue, After Plach authenticated B.M.’s video and-it was -, -
admitted intg evidenoe, the circuit court ensured that -defendént viewed the video before the State
presented any additional evidence.. Defense counsel confirmed on the record that defendant had
viewed the videg-in his pnes_enéq. Unlike Lucas, defendant was thyus-aware of all the evidence
against him prior.to exercising his right to testify. Thgrefore; the court’s private viewing of the .
video in chambers did not impact the fairness of defendant’s &iél or violate any of defendant’s " -

» . —T T
substantial constitutional rights. Having found no error, there is no plain error. Hood, 2016 IL
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Moreover, having rejected each of defendant’s individual claims of constitutional error,
we necessarily reject his claim that he is entitled to a new trial based on the “cumulative effect”

of the purported errors. See People v. Green, 2017 IL App (1st) 152513, 9 118 (“There generally
P e - —

is no cumulative error were the alleged errors do not amount to reversible error on any individual
issue.”). Our review of the record shows that defendant’s trial was not conducted in
contravention of any of his constitutional rights. We therefore affirm the judgment of the circuit
court.

IT1. CONCLUSION

The judgment of the circuit court is affirmed.

Affirmed.
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