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PETITIONER’S REPLY TO
RESPONDANT’S OPPOSITION BRIEF

Petitioner files this Reply Brief to address certain fabrications in
the statement of the case and legal arguments made in the
Respondent’s Brief in Opposition to the Petitioner’s Petition for a Writ
of Certiorart to this court

ISSUES WITH RESPNDENTS TRUTHFULNESS IN THE
STATEMENT OF THE CASE

Courts recognize an employer’s dishonesty is evidence of a cover up of
true motives. Unlike the other paraprofessionals, McGarity made her
intentions of obtaining a Masters degree in teaching and advancing
from the paraprofessional position known to staff. This did not sit well
with Jason Pesamoska, assistant principal already reeling at
McGarity’s popularity and experience with other student populations.
The Respondents speak about the LRC teacher’s inability to present in
25 classrooms. Since, the LRC teachers needed the support in 25
classrooms, restricting McGarity’s schedule to one student in one
classroom the whole school day is a contradiction and is retaliatory in
nature. McGarity did not refrain from communicating with the LRC
teachers so that she could work independently. Paraprofessionals are
assessed based upon their ability to work with student’s absence the
help of LRC teachers. Respondent’s claims are deceptive and
desperate.

Respondents claim McGarity skipped meetings to watch shows
in a vacant classroom is untruthful and expressed in bad faith.
McGarity took lunch breaks in a vacant room to handle personal
matters. Pesamoska’s directive to meet with the LRC teachers to keep
the lines of communication open occurred in December 2018. Jan 2-4th
and Jan 7th-10th of 2019, there was no communication from either
party nor was there directive given from Pesamoska. In fact, BPS
recent posting for a LRC/CI paraprofessional requirement doesn’t even
list in person communication or any reporting requirements to LRC
teachers or its importance in the announcement.
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VACANCY ANNOUNCEMENT

POSITION: LRC/Ci Paraprofessional Position LOCATIONS: Berkshire Middie School
SALARY: 2021-22 BAP Hourly Wage Scale POSTING DATE: October 8, 2021

DEADLINE: Until Filled
SCHEDULE:  10-Month Position

START DATE: 2021-22 School Year

Notice is given of the vacancy in the dassification of full time LRC/CI paraprofessional position for the 2021-22 schoot
year.

BEQUIREMENTS

Be able to provide physical support to students with disabilities
Be able to lift up to 40 pounds

Be able to assist with health care procedures

Be able to support students in general education classes

Be able to support students in the community

e o s 0 8

Likewise the State of Michigan doesn’t even recognize its supposed
weighty importance in its paraprofessional duties.

oy~
MICHIGAN
=:Education
Title I Paraprofessional
Requirements

Michigan paraprofessicnals are required to hold a high schoo! diploma {or

A of thair under Mckgan law. Michigan
Departrent of Education (MDE) does not issue a certificates or licznsa for
o d1: { requira: for the emy tof a
may he i by the lcying school district, public

school academy or nen-putdic school, Additionatly, MDE provides a document for
the i i of. srufied Persprnal

On Jznuzey 8, 2002, Presdent Bush signed the No Child Left Behing Act {NCLB),
fedaral tegislation that mandated 100 parcent praficiency in rading, writing, 3nd
mathematics for alf students by the 2013-2014 school ysar. To reach this goal,
the {aw required that teachers and paraprofassionals mest specific requirements
under the Highly Qualified provisions.

For the purposes of Title 1, Part 4, 3 paraprofessional s defined as an employee
who provides instructional support i a program suvparted with Titla I, Part A
funds, either in a schoal-wide program or diractly under a target-assisied
prograr. This includes paraprofessianals who da the foliowing:

. Provide one-on-ona tutoring « such hutoring is scheduled at 2 time when 3
student would not cthenwise receive instruction from 3 teacher,

Assigt with such as i i and otfier
naterials,

fonduct parentat involvemant activitias.

Provide instrucbonal assistanca in & computer Izberatory.

Provide suppart in a fibrary or media center.

Act 35 2 transiator.

Provide instructional support services under the direct supervision of a teacher.

2

N s w

As partners in tha instructional procass, pi i who work in
supportad with Title I funds must meet one of the following regJirements:
« Complete at zast two years of study at an institution of higher education
{equal to 60 semester hours}*; or
+ Obtain an associate’s dagree {or higher): or

Therefore, Respondent’s derived performance parameter for McGarity
1s clearly prejudiced.

A. Three Cases Further Support Petitioner’s Argument
For Granting Writ of Certiorari in the Matter of Default
Judgment

The Courts reasoning in Holland v. Florida, 560 U. S. ____ and
Maples v. Thomas 586 F. 3d 879, clearly recognizes that an attorney’s
negligence is not just cause for adjusting federal rules and statues on
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time to properly serve its answer to the petitioner. These two cases
although extreme in nature further illustrate the importance of
granting the petitioner’s writ of certiorari. The Petitioner filed her
initial complaint on May 2019 via US mail. The petitioner’s current
address, phone number, and email were on the complaint.
Respondents claims of serving the plaintiff in accordance with Fed.
Rule Civ. Procedure 5 is untrue and cannot be corroborated with
tangible evidence. Petitioner did not receive an answer until July 2019.
This court would have to assume the electronic filing system delayed
approximately 40+ days to notify counsel the petitioner wasn’t a
registered user. Furthermore, Respondents have not provided any
extraordinary circumstances preventing proper service upon the
plaintiff. Therefore, the lower courts ignored this major procedural
default by seasoned attorneys. This court should address and
determine whether service of an answer upon the court renders the
petitioner served. Fed. Rule of Civ. Procedure 77 states, “the court has
the power to rescind, altar, or change a clerk’s action or inaction for
good cause.” In this case, the lower courts inaction violates the Federal
laws. Rule 55(b) (2) which states that the court may enter default for a
person who has appeared. As in the case of the United States v. Scuba
Retailers Association there was no answer within the time allotted.
The same is true is these proceedings.

The petitioner has been prejudice by having to continue in this
lawsuit where the defendants have abused the legal system by making
up its own rules. Respondents failed to adhere to the redaction rules by
intentionally displaying petitioner’s personal information, parading
her medical health information, responding to interrogatories late, and
intentionally inflicting emotional distress on the petitioner by
conducting depositions of her mother and sister. There was so much
abuse the petitioner filed motions for sanctions and reported counsel to
the attorneys review board twice. The petitioner has been greatly

.prejudiced on top of prolonged suffering that could have been avoided
upon granting of default which was warranted.

. Additional Evidence and Cases Confirm Petitioner has met the
Burden of Proof to Prove Pretext -

Birmingham Public schools reasoning for terminating McGarity
was lack of communication on or about October 2018. In Patrick v.
Ridge, 394 F.3d 311 (5th Cir. 2004) the courts found the employment
decision so subjective and ridiculous that it was practically
meaningless. McGarity’s evidence of pretext is as follows:
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1) McGarity’s phone records show communication with the LRC
teachers. This court would have to presume McGarity was only
talking with the special education teacher via text but not in person,
which is absurd. Additionally, Theys with student V.L. presented this
letter to the petitioner proving there was communication December 12,
2018. Under the law, when an employer’s stated motivation for an
adverse employment decision involves the employee’s job performance,
but there is no supporting documentation of the sort that should exist
if the employee really was a poor performer, the court may reasonably
infer pretext.

EXHIBIT N Allison Broadwell All (248) 535-7068  Grace Weiss (989)766-356=

NODBB, 445 PM (931} 241-0729 Clakovl, TN Outgolng Faxt

VOGS, 4:45 PM {410} 454.20273 Teotadna, OH Incoming Feoxt
DG st fank LE2AL AL DT Jostcsd. AL " £ Xout,
09'07/18. 3:20 AM {2481 S35-70G0 Pongnc, Mt DUpOng Teoxt |
007448, 336 AM {248) 535.7068 Ponting, M Incorinn Forxt
GUG716, 10112 AM 1931} 241-0729 Clarks, T Outgaing Faxt
0R'07/18, 10:13 AM {410} 4642023 Talwao, Ok Otgoing Texi
O07/18, 10:18 AM (566} 294.03640 Rouavitk, ML Quiokiyg Taxt
OFOTAE, 1OE AM (586) 294.9368 Rosavilie, 1 Oungaoing Text
OWOTB, T0E2AM 1585) 2949368 Rosovidio, M1 roomng “Faxt
waem e e e RSPt AMA [ - .
1O, 8 02 AN {R80) 768.30032 Possn, M1 fhapmitng Text
A0 IDAM BOR AN (040} 8144048 o Taxl
1010718, B:09 AM (840) 768.2562 Pasort, Ml incaming Toxt
1118, 9:42 AM (989) 786.3862 Poser., ME Eratguing Taxy
- AL S B-2% ANA PZ-T-To T J I~ T 7L <2 ALL Tz, ,
I 11730/18, 11 05 AM (9R9) 7859562 Poson, ki ncaming Text I
Loy T kS g o 7 e R A
THIWLB, 134 PR 1630) 3521014 Nopervil, iL Shtgong Text
T1/30/18, 3:41 Py {630} 2621014 Napesvaie, L Incoming Toxi
2O, 739 At {248) 535-7068 Pontas. ncaming Text
12:04218, 751 AM {248) 535-7088 Ponting, ! Oulpoing Texy
1270418 9:16 AM 1248) 535-7068 Pontiac, M1 Incoming Taxt
AL 25 A% 120217602255 L) DS ) i et
120518, 12:42 PM {248) 535-7068 Ponbac, fl Incoming Text
1O R, 1242 PW {248} 5357068 Porvting, M1 Incoming Tout
TZ T TR, TOSG XN, TS157 S4EGUSY L3I EET Ry TRCOTTIN g Toxr
1T iR ‘ﬂ‘n‘\ aad I‘KRR\'?AR_?AB! . L) !‘.hvmm‘ R Iminc Teavt
TTUTTE, T2 PR 2 VTa, e TR TRy ToRU
1210718, 643 AM {248) 535.7068 Ponitwe, M1 Incoming Taxt
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121018, 114 PM {989) 766-3562 Posan, b incoming Teut
121018, 116 PM {989) 766.3562 Posen, Mt Ineoming Tex
1211118, 3:52 AM (289) 766-3562 Poson, M Cutgoing Text
111118, 4:18 AM {989) 766-3562 Fosen, Mt Incorning Text
b et SO0 PP L sesasning Fomet
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McGarity has no write ups or documentation in her personnel file to
corroborate the Respondents lack of communication claims. In Laxton
v. Gap Inc., 333 F.3d 572 (5th Cir. 2003), Gap fired a manager
allegedly based in part on employee complaints. “Yet, at trial, [The]
Gap produced no contemporaneous written documentation of any
employee complaints, despite testimony that the corporation abides by
rigorous record---keeping policies.” Based in part of this evidence, the
Fifth Circuit affirmed a jury verdict in the plaintiff's favor.

2) Birmingham Public Schools have made a plethora of inaccurate
statements. In Grace Weiss’ fraudulent declaratory statements, “No
communication from the first day” contradicts no communication in
October 2018 claim. Additionally, McGarity was fitted for her
Halloween costume which the LRC teadcher created October 30, 2018.
Also, McGarity and student A.Z. was tasked with making stuffing for
the annual Thanksgiving dinner. This assignment was given by Theys
and Weiss to the Petitioner. Respondent’s express McGarity supposed
refusal to follow Pesamoska’s orders and is therefore an insubordinate
employee. Shifting justification of termination is proof of pretext. As in
Miller v. Raytheon Co., 716 F.3d 138 (5th Cir. 2013), affirming a seven-
--figure jury verdict in an age discrimination case partially because
“[alt trial, Miller presented undisputed evidence that Raytheon made
erroneous statements in its EEOC position statement.”

Likewise, Burton v. Freescale Semiconductor, Inc., 798 F.3d 222, 239--
-40 (5thCir. 2015) holding that a jury may view “erroneous statements
in [an] EEOC position statement” as “circumstantial evidence of
discrimination.”
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McInnis v. Alamo Comm. College Dist., 207 F.3d 276, 283 (5th Cir.
2000) reversing summary judgment that had been entered for the

employer in a discrimination case partially because the employer’s
report to the EEOC“contained false statement.

3) Jason Pesamoska informed McGarity his mentor was concerned that
his investigation into her performance was biased and one-sided.
Hence, the reason McGarity asked the question in Pesmaoska’s
deposition.

21 Q Do you recall a conversation with Laura Mahler

22 about McGarity's performance?

23  AYes.

24 Q Did Laura Mahler tell you that your reviews were
25 biased?

01 A No.

Even though Pesamoska lies to cover his discriminatory
attitude, this court can infer pretext based upon circumstances
surrounding the questioning. Furthermore, it would have been more
difficult to fire the Petitioner once her probationary period ended on
January 22, 2019. The hurriedness for the Superintendent of human
resources, Pesamoska, and Mahler to terminate McGarity infer other
motives.

4) Weiss, Theys, and McGarity’s are similarly situated with
Pesamoska as supervisor. In December 2018, Pesamoska gave
McGarity directive meet with the LRC teachers to keep the line of
communication open. Petitioner complied. There was no directive given
to the LRC teachers to communicate with McGarity. Hence,
Pesamoska’s biases being displayed in this instance. After Christmas
recess in 2019, Theys and Weiss made no effort to communicate with
McGarity. This is a nearly identical act of misconduct. There was no
further directive from Pesamoska about communication. Even if there
was directive, there are 3 parties'in this dispute. It is unjust to put the
onus of the subordinate party “only” to make amends. As in
Deffenbaugh---Williams v. WalMart Stores, Inc., 156F. 3d581,589---90
(5th Cir.1998), this information shows that lack of communication was
not the true reason for terminating the petitioner.
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5) A Caucasian female, Amy Tomaselli with the same amount of
experience and job duties replaced McGarity. Tomaselli committed
this same act of fabricated misconduct “lack of in person
communication” whether by act of nature or directive from the
governor. Respondent’s assertion of the criticality of in person
communication fails because paraprofessionals maintained their roles
during virtual learning. The paraprofessionals job can be performed
absence face to face communication with LRC teachers. Tomaselli is
the example. Not only is this performance parameter immeasurable, it
i1s an unwise, unfair, and a breeding ground for employers to scapegoat
their biases toward African American workers. Miller v. Illinois Dept.
of Transp., 643 F.3d 190 (7th Cir. 2011) (reversing summary judgment
in a retaliation case). For the reasons above, this court should grant
Petitioner’s writ of certiorari.

C. Writ should be Granted because Petitioner has met the “ But
for Cause” Standard

Causation simply means that the current circumstances would
not have occurred had an act or omission not occurred. Pesamoska
revealing to McGarity Mahler’s concern about his biases and McGarity
inviting a union rep to the intended reconciliation meeting sealed her
termination. Had these events not occurred the situation would be
different. Respondent’s claim of an intervening inaction is in fact false.
Respondents have failed to address Superintendent of human
resources haste to termination before McGarity’s probationary period
ended. Also, human resources and the BAP union failure to conduct an
independent investigation is at best suspicious and as in the case of
Ion v. Chevron, 731 F.3d 379 (5th Cir. 2013) causes doubt on BPS
reasons for termination. But for McGarity being African American,
privy to Pesamoska’s racist attitude, and his distress at an invitation
of a union rep, he would not have invited Mahler and Niforos in
retaliation resulting in termination of the Petitioner.
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D. Writ of Certiorari Should be Granted because Cases Support
Harassment Claims are Actionable Based Upon One
Supervisor’s Comment

Harassment is not limited to racial slurs. Comments or actions
have to rise to the standard of creating a hostile and intimidating work
environment. Grace Weiss’ one comment, “Put in your two weeks
notice and leave” to the petitioner constitutes an environment that is
abusive. Any reasonable recipient of this threat from a leader who
would determine whether you remain in your current position or
depart, would categorize this statement as inappropriate conduct Cf.
Ellison, 924 F.2d at 879.Fuller v. City of Oakland, 47 F.3d 1522,

1527 (9th Cir. 1995).

Hostility must be measured based on the totality of the
circumstances. The petitioner standing up the LRC teachers invoked a
response of intimidation and hostility from Weiss and Theys. In the
case of EEOC v Eclipse Advantage, the employee was demoted after
complaining. Likewise, petitioner’s assertiveness was met with a
schedule changed to service only one student in one classroom the
whole work day. This is obviously a form of harassment retaliation
(Harris, ___U.S.at___, 114 S.Ct. at 371). McGarity made Pesamoska
aware some very hurtful things said in meeting with the LRC teachers.
However, even if a hostile working environment exists, an employer is
liable for failing to remedy harassment of which it knows or should
know.
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CONCLUSION

For the reasons set out above, Petitioner requests this court grant the
Writ of Certiorari.

DATED: December 16, 2021

=

“—TSasha McGarlty

P.O. Box 71810

Madison Heights,

MI 48071

(586)-842-1700
saskatoonbookart@gmail.com
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